
Exemplary Damages May Be Recovered Against the Estate of a De-
ceased Tortfeasor Under the Texas Survival Statute: Hofer v. Laven-
der, 679 S.W.2d 470 (Tex. 1984).

J.D. and Joan Hofer suffered personal injuries in an automobile
collision in which their daughter, June, was killed.' The driver of the
other vehicle, Robert W. Springate, died of unrelated causes prior to
trial and Sharon Lavender, his personal representative, was substi-
tuted as defendant.2 The Hofers brought suit in three capacities: as
wrongful death beneficiaries, as personal representatives of the estate
of their deceased daughter, and individually.' The jury found Sprin-
gate guilty of gross negligence and awarded J.D. Hofer and Joan Ho-
fer $100,000 each in exemplary damages and awarded the estate of
June Hofer $200,000 in exemplary damages.4 The Corpus Christi
Court of Appeals concluded that exemplary damages, although gener-
ally recoverable by surviving parents as representatives of the estate,
could not be recovered from the estate of a deceased tortfeasor.5 The
court of appeals partially reversed the judgment of the trial court and
rendered judgment deleting the $400,000 in exemplary damages from
the total amount of the award.6 The Texas Supreme Court reversed
the court of appeals' judgment as to exemplary damages and affirmed
the trial court's award of exemplary damages to the plaintiffs in their
individual capacities.7 The portion of the trial court's judgment
awarding exemplary damages to the plaintiffs as representatives of
their daughter's estate was remanded for a determination of its possi-
ble excessiveness.' The court thus held that under the Texas Survival
Statute exemplary damages may be recovered from the estate of a de-

1. Hofer v. Lavender, 679 S.W.2d 470, 471 (Tex. 1984).

2. Id.
3. Id.
4. Id. The jury also assessed actual personal injury damages in the amount of

$109,837.25 against the defendant and awarded Mr. and Mrs. Hofer the sum of $10,000.00 in
damages for the loss of society and companionship of their daughter. Lavender v. Hofer, 658
S.W.2d 812, 813 (Tex. App.-Corpus Christi 1983), rev'd, 679 S.W.2d 470 (Tex. 1984).

5. 658 S.W.2d 812, 814, 817 (Tex. App.-Corpus Christi 1983), rev'd, 679 S.W.2d 470
(Tex. 1984).

6. Id. at 817.

7. 679 S.W.2d at 476.
8. Id.
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ceased tortfeasor. 9

I. PRIOR LAW

A. Common Law, Constitutional and Legislative Background

Prior to 1895, Texas followed the common-law rule that there
was no survival of a cause of action for personal injuries.' ° The the-
ory upon which the common-law rule was based was that a civil cause
of action was personal to the injured party and thus could not survive
his death. As a result, following the death of an injured party his
survivors were left without a cause of action against any tortfeasor
and, consequently, were unable to recover damages of any nature."
Similarly, if a tortfeasor died, no cause of action was available to any
injured party for injuries caused by the deceased tortfeasor.' 2

In Texas the common-law rule of nonsurvivability has been abro-
gated by the Texas Survival Statute,13 the Wrongful Death Act,'4 and
the Texas Constitution.' 5 Two separate and distinct causes of action
can arise today if a person dies as a result of injuries inflicted upon
him by another: a survival action and a wrongful death action.' 6 As

9. Id. at 475. See TEX. REV. CIV. STAT. ANN. art. 5525 (Vernon 1958). The court
reiterated that the Hofers clearly had no cause of action for exemplary damages under the
Wrongful Death Act, because parents are not among the constitutionally delineated benefi-
ciaries. 679 S.W.2d at 475. See TEX. CONST. art. XVI, § 26. The court of appeals had cor-
rectly decided, however, that pursuant to the Texas Survival Statute "the heirs or
representatives of the estate should be allowed to pursue the entire cause of action and not lose
a part of said cause of action because they do not fall within the class of people set forth in art.
XVI, § 26 of the Texas Constitution." 679 S.W.2d at 475-76.

10. Watson v. Loop, 12 Tex. 11, 14 (1854); Williams v. Harris, 193 S.W. 403, 404 (Tex.
Civ. App.-Texarkana 1917, writ refd) (dictum); Gulf, C. & S.F. Ry. v. Sullivan, 190 S.W.
739, 741 (Tex. Civ. App.-Fort Worth 1916, no writ) (dictum).

11. See Fitzgerald v. Western Union Tel. Co., 40 S.W. 421, 422 (Tex. Civ. App. 1897,
writ refd).

12. See Johnson v. Farmer, 89 Tex. 610, 612-13, 35 S.W. 1062, 1063 (1896).
13. TEX. REV. CIv. STAT. ANN. art. 5525 (Vernon 1958).
14. TEX. REV. CIV. STAT. ANN. arts. 4671-4677 (Vernon 1952 & Supp. 1984).
15. TEX. CONST. art. XVI, § 26.
16. The two causes of action were compared in Mitchell v. Akers, 401 S.W.2d 907 (Tex.

Civ. App.-Dallas 1966, writ refd n.r.e.). The Mitchell court explained:
The two actions are quite different. Under the common law no recovery of damages
was permitted for the death of a person. Such a right was conferred on a surviving
husband, wife, child, and parents of a deceased by the passage of Art. 4671, et seq.,
V.A.C.S. It is to be regarded as a new cause of action purely statutory in nature.

On the other hand an action under Art. 5525, et seq., V.A.C.S. is not a new
cause of action. The statute provides for the survival of a common law action for
damages which was instituted or could have been instituted by a person who sustains
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originally enacted in 1895, the Texas Survival Statute provided for the
survival of causes of action for personal injuries other than those re-
sulting in death.' 7 The cause of action survived both in favor of the
estate of a deceased injured person and against the estate of a de-
ceased tortfeasor. 8 Under this statutory scheme however, if the in-
jured person died as a result of his injuries, his cause of action abated
and no one could assert it.' 9 By 1927, the Survival Statute had been
re-enacted and amended to its present form,2° which eliminates the
exclusion of personal injuries resulting directly in death. 2' Thus, it
provides for the survival of a deceased's personal cause of action for
negligence and allows recovery by his estate of the same damages re-
coverable by him had he survived.22

In contrast to the Survival Statute, the Wrongful Death Act cre-
ates a cause of action in a designated class of beneficiaries for actual
damages when an injury resulting in death is caused by ordinary neg-
ligence,23 and an additional cause of action in that class for exemplary
damages when death is caused by the wilful act or omission, or gross
negligence of the defendant. 24 That class of beneficiaries consists of
the surviving spouse, children, and parents of the deceased.25

injuries later resulting in death. The cause of action may be asserted by the heirs or
the administrator of the deceased in behalf of the estate of the deceased.

Id. at 909.
17. Law of May 4, 1895, ch. 89, § 1, 1895 Tex. Gen. Laws 143, 10 H. GAMMEL, LAWS

OF TEXAS 873 (1898).
18. Id.
19. 190 S.W. at 741.
20. TEX. REV. CIv. STAT. ANN. art. 5525 (Vernon 1958).
21. See Marcus v. Huguley, 37 S.W.2d 1100, 1104 (Tex. Civ. App.-Dallas 1931, writ

dism'd).
22. The Texas Survival Statute currently provides:
All causes of action upon which suit has been or may hereafter be brought for per-
sonal injuries, or for injuries resulting in death, whether such injuries be to the health
or to the reputation, or to the person of the injured party, shall not abate by reason of
the death of the person against whom such cause of action shall have accrued, nor by
reason of the death of such injured person, but, in the case of the death of either or
both, all such causes of action shall survive to and in favor of the heirs and legal
representatives and estate of such injured party and against the person, or persons
liable for such injuries and his or their legal representatives, and may be instituted
and prosecuted as if such person or persons against whom same accrued were alive.

TEX. REV. CIV. STAT. ANN. art. 5525 (Vernon 1958).
23. TEX. REV. CIv. STAT. ANN. art. 4671 (Vernon Supp. 1984).
24. TEX. REV. CIv. STAT. ANN. art. 4673 (Vernon 1952) provides: "When the death is

caused by the wilful act or omission, or gross negligence of the defendant, exemplary as well as
actual damages may be recovered." Id.

25. Id. at art. 4675.
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The Texas Constitution also provides a cause of action for exem-
plary damages. It allows recovery of exemplary damages in cases of
homicide caused by wilful act or omission, or gross neglect. The con-
stitution, however, makes no mention of surviving parents among its
class of beneficiaries.26 It has, therefore, long been established that
this omission precludes parents from recovering exemplary damages
for the death of a child absent statutory authority for such a
recovery.27

B. Purposes of Exemplary Damages28

Although some jurisdictions hold that the sole purpose of exem-
plary damages is punishment of the individual wrongdoer,29 Texas
case law recognizes that an equally important purpose of awarding
exemplary damages is to deter the defendant and others from future
commission of similar offenses and wrongs.3° The Texas Supreme
Court recognized this dual purpose in Sheffield Division, Armco Steel
Corp. v. Jones,31 when it stated that exemplary damages are awarded
as punishment "against the wrongdoer for his quasi-criminal action
and as an example to others for the same reason that fines are imposed
in strictly criminal cases. ' '3 2 The Waco Court of Civil Appeals was

26. TEX. CONST. art. XVI, § 26. Article XVI, § 26 provides:
Every person, corporation, or company, that may commit a homicide, through wilful
act, or omission, or gross neglect, shall be responsible, in exemplary damages, to the
surviving husband, widow, heirs of his or her body, or such of them as there may be,
without regard to any criminal proceeding that may or may not be had in relation to
the homicide.

Id.
27. See Winnt v. International & G.N. Ry., 74 Tex. 32, 35, 11 S.W. 907, 907-08 (1889);

Heil Co. v. Grant, 534 S.W.2d 916, 924 (Tex. Civ. App.-Tyler 1976, writ ref'd n.r.e.); Scog-
gins v. Southwestern Elec. Serv. Co., 434 S.W.2d 376, 378-79 (Tex. Civ. App.-Tyler 1968,
writ ref'd n.r.e.).

28. The terms "exemplary," "punitive," and "vindictive" have been used interchangeably
by the courts and are so used herein. It is interesting to note, however, that the Texas Supreme
Court in Hofer, given its emphasis on the deterrent factor as a rationale for its holding, almost
exclusively used the term "exemplary" in its opinion. See Hofer v. Lavender, 679 S.W.2d 470
(Tex. 1984).

29. Thompson v. Estate of Petroff, 319 N.W.2d 400, 408 (Minn. 1982); Sheik v. Hobson,
64 Iowa 146, -, 19 N.W. 875, 875 (1884). See also Allen v. Anderson, 93 Nev. 204, -, 562
P.2d 487, 489 (1977) (although recognizing the deterrence factor, the court refused to impose
exemplary damages in the absence of an intent to punish).

30. See Pace v. State, 650 S.W.2d 64, 65 (Tex. 1983); Sheffield Div., Armco Steel Corp. v.
Jones, 376 S.W.2d 825, 831 (Tex. 1964); Foster v. Bourgeois, 253 S.W. 880, 885 (Tex. Civ.
App.-Austin 1923), a/I'd on other grounds, 113 Tex. 489, 259 S.W. 917 (1924).

31. 376 S.W.2d 825 (Tex. 1964).
32. Id. at 831 (citation omitted).
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unequivocal in its statement of the purposes of exemplary damages in
Burlington-Rock Island Railroad v. Newsom .33 It stated that the fun-
damental purpose underlying an award of exemplary damages is not
compensation of an aggrieved person, but rather, punishment of the
wrongdoer. The court recognized that this punishment would serve
as both a warning and example to the wrongdoer and others and deter
the commission of similar offenses and wrongs. 34 As early as 1930, it
was held in Morton Salt Co. v. Wells 35 that exemplary damages are
allowed as a punishment to the party responsible for the wrong and as
an example for the good of the public.36 Other authorities are in
agreement that both punishment and deterrence are fundamental rea-
sons for the assessment of punitive damages.37

C. Assessment of Exemplary Damages in Favor of Decedent's
Estate

In light of the Texas Survival Statute, it is now accepted that the
death of an injured party does not bar a recovery of exemplary dam-
ages by his estate. 31 In Houston-American Life Insurance Co. v.
Tate,39 suit was brought by the executrix of an estate for actual and
exemplary damages alleging wrongful conduct in connection with the
enforcement of a usurious contract. The Waco Court of Civil Ap-
peals affirmed a recovery of exemplary damages under the Texas Sur-
vival Statute on behalf of the decedent, observing that the terms of
that statute are very broad, comprehensive, and inclusive.' The
court reasoned that if the legislature had intended that the cause of
action for exemplary damages die with the injured party, it could have
easily made the exclusion.4 The court felt that to hold the action for
exemplary damages did not survive would be to graft an exception on

33. 239 S.W.2d 734 (Tex. Civ. App.-Waco 1951, no writ).
34. Id. at 737.
35. 35 S.W.2d 454 (Tex. Civ. App.-Dallas 1930), afid, 123 Tex. 151, 70 S.W.2d 409

(1934).
36. 35 S.W.2d at 458.
37. See 22 AM. JUR. 2d Damages § 237 (1965); 25 C.J.S. Damages § 117(1) (1966); RE-

STATEMENT (SECOND) OF TORTS § 908 (1977); 28 TEX. JUR. 3d Damages § 170 (1983).
38. See Castleberry v. Goolsby Bldg. Corp., 617 S.W.2d 665, 666 (Tex. 1981); Folsom

Inv., Inc. v. Troutz, 632 S.W.2d 872, 875-77 (Tex. App.-Fort Worth 1982, no writ); Pace v.
McEwen, 574 S.W.2d 792, 800-01 (Tex. Civ. App.-El Paso 1978, writ ref'd n.r.e.); Houston-
American Life Ins. Co. v. Tate, 358 S.W.2d 645, 649 (Tex. Civ. App.-Waco 1962, no writ).

39. 358 S.W.2d 645 (Tex. Civ. App.-Waco 1962, no writ).
40. Id. at 648-49.
41. Id.
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the statute, a step clearly outside its authority.42 Relying on the rea-
soning of Houston-American Life, the El Paso Court of Civil Appeals
in Pace v. McEwen43 held that the executor of an elderly woman's
estate could recover exemplary damages from her stockbroker for his
breach of fiduciary duty." The court rationalized that "since the ba-
sis of exemplary damages is to furnish a needed deterrent to wrongdo-
ing, the deterrent should survive the death of the injured party in
areas where the Constitution and statutes have not provided to the
contrary."4

Although denying recovery because of a pleading defect, the
Texas Supreme Court specifically recognized in Castleberry v. Goolsby
Building Corp. 4 6 that a cause of action for an intentional tort survives
under the Texas Survival Statute.47 A year later, in Folsom Invest-
ments, Inc. v. Troutz,48 the Fort Worth Court of Appeals reviewed a
default judgment awarding both actual and exemplary damages to the
plaintiff parents for the death of their child. In Folsom, a twenty-one
month old boy fell into a swimming pool located in an apartment
complex owned and managed by the defendants, suffering injuries
which resulted in his death.49 The child's parents brought a combined
survival and wrongful death action, alleging liability based on negli-
gence, gross negligence, and strict premises liability. While remand-
ing the cause for trial on the issue of damages, the appellate court
stated that on default judgment the parents would be entitled to re-
cover exemplary damages under the Texas Survival Statute.5

D. Assessment of Exemplary Damages Against Decedent's Estate

No case has previously required the Texas courts to decide the
specific question of whether exemplary damages are properly recover-
able against the estate of a deceased tortfeasor under the Texas Sur-
vival Statute. However, a number of courts in other jurisdictions have

42. Id.
43. 574 S.W.2d 792 (Tex. Civ. App.-El Paso 1978, writ ref'd n.r.e.).
44. Id. at 801.
45. Id.
46. 617 S.W.2d 665 (Tex. 1983).
47. Id. at 666. See Trenholm v. Ratcliff, 646 S.W.2d 927, 933 (Tex. 1983) (a finding of

intent to harm is sufficient to award exemplary damages).
48. 632 S.W.2d 872 (Tex. App.-Fort Worth 1982, writ refd n.r.e.).
49. Id. at 873.
50. Id.
51. Id. at 877.
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addressed the issue of whether exemplary damages may be recovered
against the estate of a deceased tortfeasor in the absence of specific
statutory authority to that effect. 52 Specifically, Iowa, Minnesota, and
Nevada courts have denied recovery of exemplary damages against
the estate of a deceased tortfeasor, with each holding being based
upon the rule of law in that state that punishment of the individual
tortfeasor is the primary purpose of punitive damages. 53 Conversely,
courts in Florida and West Virginia have allowed recovery of exem-
plary damages against the estate of a deceased tortfeasor.54 For exam-
ple, in Perry v. Melton," the administratrix of a decedent's estate
brought a wrongful death suit against the administrator of the
tortfeasor's estate. In reversing the circuit court's denial of punitive
damages, the West Virginia Supreme Court of Appeals reasoned that
punitive damages in that state serve other equally important functions
and are supported by public policy interests which go beyond simple
punishment of the wrongdoer. The court concluded that the reasons
for imposing punitive damages do not cease on the death of the
tortfeasor.56 Consequently, the court decided that the mere death of a
tortfeasor was not sufficient justification for denying punitive dam-
ages.57 Additionally, the Florida court in Johnson v. Rinesmith5" held
that a claim for punitive damages survives the death of the
tortfeasor.59 The court gave no explanation of its holding except to
say that its decision was based upon the Florida Court of Appeals'
statement in Atlas Properties, Inc. v. Didich6 that all actions, includ-

52. See, e.g., Barnes v. Smith, 305 F.2d 226, 231 (10th Cir. 1962); Braun v. Moreno, 11
Ariz. App. 509, -, 466 P.2d 60, 62-63 (1970); Evans v. Gibson, 220 Cal. 476, -, 31 P.2d 389,
395 (1934); McAdams v. Blue, 3 N.C. App. 169, -, 164 S.E.2d 490, 494 (1968); Morriss v.
Barton, 200 Okla. 4, -, 190 P.2d 451, 459 (1947); Hayes v. Gill, 216 Tenn. 39,-, 390 S.W.2d
213, 217 (1965); Dalton v. Johnson, 204 Va. 102, -, 129 S.E.2d 647, 651 (1963); Marcante v.
Hein, 51 Wyo. 389, -, 67 P.2d 196, 202-03 (1937) (each holding punitive damage claims do
not survive the death of the tortfeasor and cannot be sought from the deceased tortfeasor's
estate).

53. See Sheik v. Hobson, 64 Iowa 146, -, 19 N.W. 875, 875 (1884); Thompson v. Estate
of Petroff, 319 N.W.2d 400, 408 (Minn. 1982). See also Allen v. Anderson, 93 Nev. 204, -,
562 P.2d 487, 489 (1977) (although court recognized deterrence factor, it refused to impose
exemplary damages in absence of punishment).

54. See Johnson v. Rinesmith, 238 So. 2d 659, 660 (Fla. Dist. Ct. App. 1969), cert. de-
nied, 241 So. 2d 857 (Fla. 1970); Perry v. Melton, 299 S.E.2d 8, 11-12 (W.Va. 1982).

55. 299 S.E.2d 8 (W. Va. 1982).
56. Id. at 12.
57. Id. at 13.
58. 238 So. 2d 659. (Fla. Dist. Ct. App. 1969), cert. denied, 241 So. 2d 857 (Fla. 1970).
59. Id. at 660.
60. 213 So. 2d 278 (Fla. Dist. Ct. App. 1968), aff'd, 226 So. 2d 684 (Fla. 1969).
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ing those which contain a demand for punitive damages, should sur-
vive the death of either party to the action.6 In keeping with the
courts in West Virginia and Florida, the United States Fifth Circuit
Court of Appeals held in Ellis v. Zuck 62 that under Alabama law,
punitive damages could be awarded in an action for fraud even
though the wrongdoer died before entry of the judgment.6  The
court's rationale was that in Alabama, punitive damages not only
punish the wrongdoer (a purpose obviously unavailable in the event of
the death of the wrongdoer prior to judgment), but also provide a
deterrent to others similarly situated from taking steps of the charac-
ter condemned.6'

Only two Texas cases appear to have focused on the issue of
awarding exemplary damages against an estate, neither of which con-
sidered the Texas Survival Statute's effect on that issue. In Wright's
Administratrix v. Donnell,6 an 1870 suit on account decided prior to
enactment of the Survival Statute, the Texas Supreme Court held that
"vindictive" damages were not recoverable from the estate of a de-
ceased tortfeasor.66 The Donnell court followed the rule established
in the North Carolina case of Rippey v. Miller67 that in an action
against the estate of a deceased who had committed a trespass on the
property of the plaintiff, the plaintiff could not, no matter how aggra-
vated the trespass might have been, recover vindictive damages. 68 Re-
lying on the antiquated holding in Donnell, the Waco Court of Civil
Appeals in Sears, Roebuck & Co. v. Jones69 stated that exemplary
damages are punitive in nature and thus not assessable against the
estate of a tortfeasor.7° The cause of action in Jones was one for ac-
tual and exemplary damages on account of personal injuries alleged to
have resulted from a highway collision between two trucks.7' One of
the defendants died during the pendency of the suit, and his wife, as
administratrix of his estate, was substituted as a party defendant.72

61. Id. at 280.
62. 546 F.2d 643 (5th Cir. 1977).
63. Id. at 644.
64. Id. at 644-45.
65. 34 Tex. 291 (1870).
66. Id. at 305.
67. 33 N.C. (1 Ired.) 247, 248 (1850).
68. 34 Tex. at 304-05.
69. 303 S.W.2d 432 (Tex. Civ. App.-Waco 1957, writ refd n.r.e.).
70. 'Id. at 437.
71. Id. at 434.
72. Id.
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The court's refusal to award exemplary damages, however, was at
least in part predicated upon its determination that the evidence was
insufficient to support a finding of gross negligence on the part of the
deceased wrongdoer.73

II. HOFER V. LAVENDER

The plaintiffs in Hofer v. Lavender 4 suffered personal injuries in
an automobile accident in which their daughter was killed. They
sought recovery of exemplary damages, both individually and as rep-
resentatives of their deceased daughter's estate, from the estate of
Robert Springate, the driver who was found to have been grossly neg-
ligent in causing the accident.7 5 The Texas Supreme Court reversed
the court of appeals' decision, which had denied recovery of exem-
plary damages from the tortfeasor's estate, by holding that under the
Texas Survival Statute exemplary damages are properly recoverable
against a tortfeasor's estate.76 In reaching this conclusion, the court
emphasized that Texas case law indicates that the public policy for
exemplary damages includes important considerations other than
punishment of the wrongdoer.7" It reasoned that exemplary damages
go beyond personal vindication and in fact serve the very important
societal function of deterring others from engaging in similar acts.78

Prior to this decision, the weight of authority seemed to establish that
exemplary damages were not recoverable against the estate of a dece-
dent.79 The court's decision in Hofer has changed that rule in Texas,
and cases in conflict with the new holding have been either overruled
or disapproved.8 °

In his dissent, Justice Spears argued vehemently that because

73. Id. at 437.
74. Lavender v. Hofer, 658 S.W.2d 812 (Tex. App.-Corpus Christi 1983), rev'd, 679

S.W.2d 470 (Tex. 1984).
75. 679 S.W.2d at 470-71. Although the Hofers sought damages under the Wrongful

Death Act, the Texas Supreme Court concluded that the exemplary damages awarded to them
individually were supported by actual damages based on the Hofers' own personal injuries
sustained in the accident, and were not awarded pursuant to the Wrongful Death statute. Id.
at 471.

76. 679 S.W.2d at 475.
77. Id.
78. Id.
79. See supra note 52.
80. The Hofer decision overruled Wright's Administratrix v. Donnell, 34 Tex. 291

(1870), to the extent it was in conflict with Hofer, and disapproved of the court's dictum in
Sears, Roebuck & Co. v. Jones, 303 S.W.2d 432 (Tex. Civ. App.-Waco 1957, writ refd n.r.e.)
which restated the rule of Wright's Administratrix. 679 S.W.2d at 475.
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legal punishment of Springate himself was made impossible by reason
of his death, effective deterrence could not be achieved."' The dissent
warned that "general" deterrence alone is insufficient to support an
award of exemplary damages, and that by allowing recovery of exem-
plary damages against an estate, the court has succeeded in punishing
the innocent heirs of the deceased.82

III. SURVIVAL OF EXEMPLARY DAMAGES

In Hofer, the plaintiffs were seeking to recover exemplary dam-
ages individually and on behalf of their deceased daughter's estate
under the Texas Survival Statute.83 A cursory reading of that statute
confirms that all causes of action for personal injuries or injuries re-
sulting in death do not abate by reason of the death of the person
against whom the cause of action accrues, nor by reason of the death
of the injured person. 4 For clarification purposes, the statute specifi-
cally provides that in the event of the death of either the injured per-
son or the tortfeasor or both, "all such causes of action shall survive
to and in favor of the heirs and legal representatives and estate of such
injured party and against the person, or persons liable for such inju-
ries and his or their legal representatives. ' 85 Although Springate's
representative argued that a cause of action for punitive damages is
not a cause of action for personal injuries, it is well settled that exem-
plary damages are recoverable when the plaintiffs damages are
caused by the defendant's wilful act or omission or gross negligence.86

The jury found Springate guilty of numerous acts of negligence and
gross negligence, all of which were the proximate cause of the death
of June Hofer. 7 If the court in Hofer had held that all such causes of

81. 679 S.W.2d at 477 (Spears, J., dissenting).
82. Id. at 478-79.
83. Id. at 470-71.
84. TEX. REV. CIV. STAT. ANN. art. 5525 (Vernon 1952).
85. Id.
86. See, e.g., Bennett v. Howard, 141 Tex. 101, 107, 170 S.W.2d 709, 712 (1943), holding

that to recover "exemplary damages," plaintiff must show that defendant acted intentionally,
willfully, or with a degree of gross negligence approximating a fixed purpose to bring about
injury.

Robert Springate was intoxicated at the time of the accident. 679 S.W.2d at 471. See
Higginbotham v. O'Keefe, 340 S.W.2d 350 (Tex. Civ. App.-Amarillo 1960, writ ref'd n.r.e.),
in which the court held that driving an automobile while under the influence of intoxicating
beverages was sufficient evidence to justify the jury's finding of gross negligence and the award
of exemplary damages. Id. at 359.

87. 658 S.W.2d at 813.
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action shall survive, except those for exemplary damages in connec-
tion with personal injuries which result in death, it quite possibily
would have legislated an exception not found in the statute. 8 Had
the legislature wanted to exclude punitive damage recoveries from
personal injury actions which survive, it presumably would have
drafted the Survival Statute accordingly.89

It is unfortunate that the language of the statute itself does not
expressly allow or prohibit recovery of exemplary damages from an
estate. The majority of the court in Hofer apparently felt that the
more "natural" reading of the statute would allow such recovery.
Over the protests of the dissenters, the majority concluded that deter-
rence alone, without any form of punishment, is sufficient to support
an award of exemplary damages. Clearly a legitimate and fundamen-
tal purpose of exemplary damages is to serve as a deterrent to the
community at large from the commission of similar antisocial acts,
but the court may have taken a dangerous step in holding that deter-
rence alone can justify an award of exemplary damages against an
estate. On the other hand, in looking at the outcome of this litigation,
citizens will be reminded of the grave consequences which result when
one's conduct is malicious or wanton in nature. Perhaps the effect of
exemplary damages as a deterrent to others is not diminished by the
death of a particular wrongdoer.

The dissenting opinion suggests that the court in Hofer suc-
ceeded only in punishing the innocent heirs of Springate's estate.90

These heirs, however, presumably would have inherited $400,000 less
had judgment been rendered against Springate shortly before his
death. Should they be $400,000 richer simply because his death oc-
curred prior to trial? Clearly, no justification exists for such an
outcome.

IV. CONCLUSION

With the court's decision in Hofer, all causes of action for per-
sonal injuries, including all elements of recovery therefor, now survive
both in favor of and against decedents' estates. The basic premise of
the court's holding was that a fundamental purpose for the assessment

88. See Houston-American Life Ins. Co. v. Tate, 358 S.W.2d 645, 648-49 (Tex. Civ.
App.-Waco 1962, no writ), in which the court refused to hold that a cause of action for
exemplary damages should not survive the death of the injured party.

89. Id. at 649.
90. 679 S.W.2d at 479. (Spears, J., dissenting).
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of exemplary damages, that of deterrence, is not thwarted by the
death of an individual tortfeasor. Exemplary or punitive damages in
Texas no longer must punish the wrongdoer. The Texas Survival
Statute has thus been expanded to allow recovery of exemplary dam-
ages from the estate of a tortfeasor.

Susan K Zimmer


