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I. INTRODUCTION

The Texas Administrative Procedure and Texas Register Act1

prescribes rules of practice and procedure that govern most Texas ad-
ministrative agencies in the exercise of their rulemaking power and in
their adjudication of contested cases.' The statute also supplies the
rules of practice and procedure applicable in any suit for judicial re-
view of agency adjudications.'

Among other things, the APTRA requires that administrative
tribunals make written findings of fact in support of the final orders
by which they adjudicate contested cases.4 And, more often than not,
suits for judicial review chiefly concern and turn upon these adminis-
trative fact findings. But in neither the agencies nor the courts are
they always handled with precision, clarity, or confidence. This is
particularly troublesome in the courts for it is they who must say
what the applicable law requires in the matter of administrative fact
findings and, any judicial misunderstandings are certain to be mir-
rored in the agencies.

At present, vagueness and abtruseness too often characterize the
judiciary's handling of agency fact findings. This results, perhaps,
from a want of real understanding on the part of judges and lawyers
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1. TEX. REV. CIV. STAT. ANN. art. 6252-13a (Vernon Supp. 1984) [hereinafter cited as

the "APTRA"].
2. The term "contested case" as used in this article is defined as "a proceeding .. in

which the legal rights, duties, or privileges of a party are to be determined by an agency after
an opportunity for adjudicative hearing." Id. § 3(2). The scope of this article is limited to
those contested cases in which judicial review is based upon the record compiled by the admin-
istrative agency, as opposed to a "trial de novo" at which "the reviewing court shall try all
issues of fact and law in the manner applicable to other civil suits in this state." Id. § 19(c).

3. Id. § 19.
4. Id. § 16(b).
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about findings of fact. To mask this want of understanding while pre-
tending to adhere to a precision and analysis not actually employed,
judicial review of an agency's findings of fact frequently begins and
ends with a mere validating conclusion or a metaphor, such as: "We
are able to discern the path followed by the agency in reaching its
decision." 5

Reviewing courts owe more than a metaphorical disposition of
an appeal. A court has a duty to point out and mark the "path" it
discerned in its review of an agency's finding of fact-not only for the
benefit of the parties involved, but also for those involved in future
litigation and all who depend upon the integrity and coherence of
Texas administrative government. Nevertheless, in the recent opin-
ion, Texas Health Facilities Commission v. Charter Medical-Dallas,
Inc.,6 the Supreme Court of Texas illustrated the want of understand-
ing previously mentioned as it annihilated the possibility of any mean-
ingful review of an agency's findings of fact. We can do better in this
important aspect of Texas administrative law.

The purposes of this article are three in number: First, to review
the basic nature, functions, and purposes of agency findings of fact
and assign them place and meaning in the administrative adjudication
process; second, to discuss the treatment given administrative fact
findings by Texas courts in their judicial review of contested cases;
and last, to plead the case for a more direct and analytical judicial
review of agency fact findings.

II. FINDINGS OF FACT

Generally, Texas administrative agencies apply the following
procedure in deciding contested cases.7 First, the agency receives evi-
dence tendered by the parties. The agency then assesses the mass of
evidence (and any other matter it is permitted to consider by way of
judicial or official notice) to resolve any factual conflicts therein and

5. See, e.g., Citizens of Texas Sav. & Loan Ass'n v. Lewis, 483 S.W.2d 359, 363 (Tex.
Civ. App.-Austin 1972, writ ref'd n.r.e.). Using a different metaphor, it is sometimes said
that a reviewing court should "set aside an agency's action if it concludes that the agency has
not actually taken a hard look at the salient problems and has not genuinely engaged in rea-
soned decision-making." (emphasis added) Texas Medical Ass'n v. Matthews, 408 F. Supp.
303, 305 (W.D. Tex. 1976) (citing Greater Boston Television v. FCC, 444 F.2d 841, 850-52
(D.C. Cir. 1970), cited with approval in Starr County v. Starr Indus. Servs., Inc., 684 S.W.2d
352, 356 (Tex. Civ. App.-Austin, 1979, writ refd n.r.e.).

6. 665 S.W.2d 446 (Tex. 1984).
7. TEX. REV. CIv. STAT. ANN. 6252-13a, § 16(a), (b) (Vernon Supp. 1984).
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determines the basic or underlying facts made by the evidence. This is
essentially a truth-finding function. From the agency's analysis of ba-
sic or underlying facts, it determines whether to infer from them the
ultimate facts-the controlling norms or standards, generally derived
from the pertinent statute or agency rule. This is essentially a law-
applying function. Depending upon what the agency determines rela-
tive to these ultimate facts, it then makes the final decision prescribed
by applicable law. Basically, then, agency "findings of fact" are of
two categories: (1) findings of "basic" or "underlying" fact; and (2)
findings of "ultimate" fact.

A. Findings of Basic or Underlying Fact

A finding of basic or underlying fact is a declaration by an ad-
ministrative agency of a past, present, or future reality having no legal
consequence in and of itself8 For example, the Texas Railroad Com-
mission makes a finding of basic fact when it declares that a motor
carrier "has since 1970 provided a local armored car service in the
Dallas-Fort Worth area,"9 and another when it declares that the car-
rier had, "on December 31, 1979, $32,405,255 in assets and
$8,602,103 in liabilities."' 0 The State Banking Board declares a fu-
ture reality when it finds, for example, that relocation of an existing
bank "would likely result in a greater growth of its deposits."" It
should be obvious that the verity of these declarations is not self-evi-
dent, inherent, or absolute. Rather, the truth of such a declaration is
an inference drawn by the agency from its knowledge and experience,
or, in contested cases, from the evidence adduced. Because these dec-
larations have no legal effect, in and of themselves, the process of
drawing inferences from the evidence does not require legal knowl-
edge. An accountant or economist could draw such inferences, and
they frequently do as expert witnesses giving their opinion testimony
in contested cases from which the agency then draws the inferences
proper in its judgment.

8. Cf JAFFE, Judicial Control of Administrative Action 546 (1965). ("A finding of fact is
the assertion that a phenomenon has happened or is or will be happening independent of and
anterior to any assertion as to its legal effect").

9. Purolator Armored v. Railroad Comm'n, 662 S.W.2d 709, 712 (Tex. App.-Austin
1983, writ refd n.r.e.).

10. Id.
11. Sabine Bank v. State Banking Bd., 630 S.W.2d 523, 531 (Tex. App.-Austin 1982,

writ refd n.r.e.).
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B. Findings of Ultimate Fact

A finding of ultimate fact, in contrast, is a declaration by an ad-
ministrative agency that has legal consequences in and of itself. It is
an expression of the agency's judgment, based on a multitude of fac-
tors, as to a legal norm or standard applied in the case. Legal knowl-
edge is required in drawing such inferences because the declarant, in
formulating the expression, necessarily draws legal as well as factual
inferences.

For example, the Texas Railroad Commission makes a finding of
ultimate fact when it declares "that there exists a public necessity for
the services of a specialized motor carrier,"" or that "the services and
facilities of existing carriers serving the territory are inadequate."' 3

Notwithstanding the "factual" coloration of these findings, they im-
ply a good deal more than a mere resolution of evidentiary conflicts.
In the context of the contested case in which they are made, the appli-
cable law attributes definite legal effect to them. ' They represent
agency judgment about what the applicable law requires in light of
the basic or underlying facts found by the agency. They embody con-
current or anterior agency decisions on such things as statutory inter-
pretation, rule interpretation, and administrative policy.

The distinction between basic and ultimate facts may be illus-
trated by the findings of a jury in a negligence action.'" When the
jury answers "we do" to a query of whether the defendant "failed
timely to apply his brakes," its answer is a declaration having no legal
effect in and of itself. It is a basic fact inferred from the mass of con-
flicting evidence about the defendant's application of his brakes.
When, however, the jury answers the questions whether such failure

12. Miller v. Railroad Comm'n, 363 S.W.2d 244, 245 (Tex. 1962).
13. Id.
14. TEX. REV. CIv. STAT. ANN. art. 911b, § 5a(d) (Vernon Supp. 1984). Similarly,

when the State Banking Board declares in a contested case, looking to the possible relocation
of an existing bank, that a public necessity exists for the bank in the new area or, that the
capital structure of the applicant is adequate or that the proposed officers and directors have
sufficient banking experience, ability, and standing to render success of the bank probable in
the new location, definite legal consequences attach themselves to such declarations. TEX.
REV. CIV. STAT. ANN. art. 342-314 (Vernon Supp. 1984); See, e.g., 630 S.w.2d at 526-27 n.2.

15. The analogy between jury fact findings and those made by an administrative agency
cannot be carried too far. There is, for example, an element of special knowledge present in an
administrative agency enabling the agency, as fact finder, to draw inferences from the evidence
which would not occur to a juror lacking such special knowledge or expertise. See generally
Stern, Review of Findings of Administrators, Judges and Juries. A Comparative Analysis, 58
HARV. L. REV. 70 (1944).
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was "negligence" and a "proximate cause" of the plaintiff's injuries, it
answers a distinctly different kind of question. These answers do
carry a legal effect. They are findings inferred from the basic fact that
the defendant failed to timely apply his brakes, considered in light of
the legal norms and standards of negligence and proximate cause as
these have been defined by the court. They are therefore akin to the
ultimate facts found by an administrative agency in a contested case.

C. The Purposes and Functions of Findings of Fact

The purposes and functions ordinarily attributed to administra-
tive fact findings in the contested case context were articulated by the
Texas Supreme Court in Miller v. Railroad Commission 16 prior to the
enactment of APTRA. The purposes and functions identified in
Miller are implicit in section 16(b) of the APTRA."

16. 363 S.W.2d 244, 245-46 (Tex. 1963). There the court identified the purpose and func-
tion of stating findings of fact separate from legal conclusions, as required by § 91 lb, § 5a(d) of
the Motor Carrier Act, as being (1) to insure the Commission's consideration of the evidence;
(2) to inform protestants of the fact for purposes of appeal; (3) to assist the courts in properly
exercising their function of reviewing the order. See also Bay City Fed. Say. & Loan Ass'n v.
Lewis, 474 S.W.2d 459, 461-62 (Tex. 1971) (supreme court imputed the Miller reasoning to
§ 11.11(4) of the Savings and Loan Act-the other pre-APTRA statute requiring that an
agency support its order by written findings of fact).

17. TEX. REV. CIv. STAT. ANN. art. 6252-13a § 16(b) (Vernon Supp. 1984). The effec-
tive date of APTRA was January 1, 1976. Since the enactment of APTRA, the Texas
Supreme Court, generally speaking, has not hesitated to interpret APTRA § 16(b) consistently
with its earlier decisions construing § 91 lb(5) of the Motor Carrier Act and § 11.11(4) of the
Savings and Loan Act. In Railroad Comm'n v. Graford Oil Corp., 557 S.w.2d 946 (Tex.
1977), the supreme court specifically adopted the Miller reasoning, holding that "[tihe findings
should be such that a court, on reading them, could fairly and reasonably say that they support
the ultimate findings of fact required for its decision." Id. at 950. This implies two things
pertinent to APTRA section 16(b): (1) the distinction between findings of basic or underlying
fact, on the one hand, and findings of ultimate fact on the other; and (2) that the purpose of
stating basic or underlying facts is to demonstrate the reasonableness of the agency's findings
of ultimate fact. In Graford, this is illustrated by the supreme court's holding that an omission
to find the existence of a single common reservoir invalidated the agency's finding of ultimate
fact because under applicable law, as construed by the court in the same opinion, the agency
had authority to issue the order only with respect to individual or single "common reservoirs"
and not with respect to multiple common reservoirs. Id. at 951. Cf Cage v. Railroad
Comm'n, 582 S.W.2d 410 (Tex. 1979) (supreme court sustained the Commission's order when
the record contained a finding of fact that there existed a "common source of supply"). That
an agency's findings of fact enable a court to know when it is in danger of exceeding its author-
ity is illustrated in Allied Chem. Corp. v. Railroad Comm'n, 660 S.W.2d 124 (Tex. App.-
Austin 1983, writ ref'd n.r.e.). In Allied, the agency's findings revealed that the final order was
"undeniably the result of an administrative policy or judgment that the [Railroad] Commission
alone is authorized to make "under the applicable statutes." Id. at 132. Hence, the court was
not free to affirm that administrative order "on a theory that reviewing courts are not bound
by the reasons given by administrative agencies in their orders, or by any particular ground
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They may be summarized as follows: Administrative fact find-
ings, in contested cases, enable an agency to ascertain, effectuate, and
refine legislative purposes. Texas administrative agencies are called
upon to decide contested cases under an astonishing variety of regula-
tory statutes administered by the agencies. These statutes, however,
may provide only the most general and abstract standards by which
the agencies are to be guided and governed in implementing legislative
purposes. These purposes may even be far from clear. The connec-
tion between overall legislative purposes in a particular statute, and
the statutory standards by which an agency is required to effectuate
that purpose may be unclear when considered against the complex
facts that arise in particular cases.

Because an agency will be required both to effectuate legislative
purpose and demonstrate the correctness of its order in reference to
concrete sets of facts, it should, in the public interest and in the
agency's own interest, give considerable forethought to the following
matters: First, what are the legislative purposes underlying the par-
ticular regulatory statute in question; second, what criteria are sup-
plied in the statute as bearing upon the agency's decisionmaking
process in any given class of contested cases; third, how do these stat-
utory standards relate to the accomplishment of the underlying legis-
lative purposes; fourth, what specific factual considerations or factors
do these statutory standards implicate in any given class of contested
cases adjudicated by the agency under the statute; and last, whether it
is necessary, in the agency's experience and expertise, to develop and
promulgate additional, clearer, and more particular standards to ef-
fectuate the underlying legislative purposes.

The APTRA requirement for agency fact findings should consti-
tute the strongest incentive for the agency to answer such questions
about the statute it is called upon to administer because the require-
ment obviously contemplates findings of fact that are specific and co-
gent to the legislative purposes entrusted to the agency for
accomplishment. By answering such questions, the agency will come
to understand when and how legislative purposes are implicated by
particular kinds of facts normally arising in a given class of contested

made the basis of their decisions, provided there is a valid basis for what they have done in a
particular order." Id. To affirm the order in such cases, on the basis of what the agency could
have done but neglected to do, is to improperly substitute the court's judgment for that of the
agency, in a matter given by statute solely to the agency. It would be an exercise of judicial
power beyond its limits.

480 [Vol. 16:475
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cases. Decisions of administrative policy may be made intelligently;
statutory criteria acquire a more definite and less abstract meaning;
and the agency is able to render decisions with a skill and consistency
not possible when the agency reacts on a case-by-case basis merely
from an intuitive feeling about how the mass of evidence before it
relates to statutory criteria and, ultimately, to the underlying and fun-
damental matter of legislative purposes.

Additionally, administrative fact findings affords fair notice to
the parties in contested cases. When an agency identifies the facts
that dictated its decision in a class of contested cases, those who ap-
pear before the agency are informed of the agency's view as to how
statutory standards relate to the legislative purposes underlying the
pertinent regulatory statute. They are informed as to what decision
can be expected in light of the facts likely to be proved in their case,
and in particular cases they are able to marshal their evidence and
legal arguments accordingly. They may preserve their contentions
and press them intelligently in a motion for rehearing before the
agency or in a suit for judicial review.

Finally, findings of fact permit meaningful judicial review of
agency decisions in contested cases without court intrusion into mat-
ters delegated to the discretion of administrative agencies.

A precise statement of ultimate facts found by an agency to be
controlling of its decision in a particular case, as well as a precise
statement of the underlying or basic facts from which the ultimate
facts were inferred, are indispensable to any intelligent appraisal of
the case by a reviewing court.'"

A judicial tribunal called upon to review the final order of an
administrative agency in a contested case cannot do so in a logical or
fair manner unless it is given a statement of the basic factual proposi-
tions which the agency treated as realities (the underlying facts) and
upon which the agency based its findings of ultimate fact in applying
the law committed to its administration. A reviewing court simply is
not equipped to determine on its own, from the general mass of evi-
dence adduced before the agency, and from its own vague ideas about
the relevant factors, whether the agency has correctly applied the law

18. The standards for proper judicial review are supplied by either APTRA § 19(e) or by
the provisions of a particular regulatory statute in which the right of judicial review is author-
ized. The Texas Supreme Court has not decided whether APTRA § 19 authorizes judical
review of agency actions when judicial review is not authorized by another statute. See Big D
Bamboo, Inc. v. State, 567 S.W.2d 915, 917-19 (Tex. Civ. App.-Beaumont 1978, no writ).
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to the evidence. A court cannot, for example, determine from the
mass of such evidence whether a public necessity requires that a mo-
tor-carrier certificate be issued, whether the public convenience will
be served in granting a bank charter, or whether an optimum balance
between water quality and certain human activities and necessities re-
quires the issuance or denial of a waste discharge permit. A court,
being totally without expertise in such complex matters, innocent of
the meaning inherent or implicit in much of the crucial evidence, un-
informed about administrative policies and all the relevant factors in-
volved and how they are assessed and accommodated by the agency,
cannot from its own experience and evaluation identify any set of ba-
sic facts which might justify or demand the conclusions of law or final
decision reached by the agency in the particular case under judicial
review. It would be foolish for a reviewing court to presume an abil-
ity to understand and follow a "path" through a mass of highly tech-
nical, specialized, and complex evidence adduced by the agency,
ultimately to conclude whether the agency's decision is reasonable or
that it should be reversed on any of the grounds enumerated in AP-
TRA section 19(e). 9 It is only when an agency plainly states in its
final order, as APTRA section 16(b) requires,20 the basic or underly-
ing facts found by the agency from the evidence and the ultimate facts
inferred from its findings of basic fact, together with any explanatory
findings necessary to understand its rationale in arriving at those ulti-
mate facts, that a court is able to evaluate the lawfulness of the
agency's order. Authentic judicial review is impossible without these
explicit statements.

An example involving a decision of the Texas Water Commission
will illustrate the problem posed to a reviewing court when an admin-
istrative agency fails to make findings of the basic facts that underlie
its decision to grant or to deny a permit.2 ' In an order denying a
waste discharge permit, the Water Commission made a finding which
stated the expected level of the "biochemical oxygen demand" of an
effluent proposed to be discharged from a sewage-treatment plant into
a nearby stream.22 The "biochemical oxygen demand" of an effluent,
in that context, is an estimate of the amount of oxygen that will be

19. TEx. REV. CIV. STAT. ANN. art. 6252-13a, § 19(e) (Vernon Supp. 1984).
20. Id. § 16(b).
21. Hooks v. Texas Dep't of Water Resources, 645 S.W.2d 874 (Tex. App.-Austin 1983,

writ refd n.r.e.).
22. Id. at 878.
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consumed by microorganisms found in the effluent. This consump-
tion of oxygen by microorganisms is important because it will affect
the ultimate level of oxygen in the receiving waters, and thus the sur-
vival of larger forms of aquatic life found in those waters. By itself,
however, the specific level of expected "biochemical oxygen demand"
estimated for the particular stream involved meant little or nothing to
the reviewing court. Rather, the order issued by the agency, in grant-
ing the permit, should have explained the significance of the particu-
lar level of such demand as it bore upon the pertinent ultimate facts.
The reviewing court should not have been required to search the rec-
ord to determine such significance or how and why it was a relevant
factor.

While a statement of basic facts underlying the agency's decision
is crucial to assess the reasonableness of the ultimate facts reached by
the agency, it is essential to yet another aspect of judicial review. A
statement of such basic facts permits the court to fulfill its statutory
mandate to determine whether there is sufficient evidence to enable a
reasonable fact finder to make the findings of basic fact which the
agency made in the particular case.

D. Findings of Fact Under Section 16(b) of the APTRA

Section 16(b) of the APTRA provides as follows: "A final deci-
sion must include findings of fact and conclusions of law, separately
stated. Findings of fact, if set forth in statutory language, must be
accompanied by a concise and explicit statement of the underlying
facts supporting the findings."23 What are the "findings of fact" in-
tended in this section of APTRA? While ambiguous in some respects,
the two sentences quoted from APTRA section 16(b) are unambigu-
ous in three particulars. First, the agency's final decision in every
contested case must include a statement of the set of facts which the
agency found to be true and from which it inferred its conclusions of
law and its final decision. Second, these findings of fact are different
from the agency's conclusions of law and must be stated separately.
Third, when any of the agency's findings of fact are expressed in statu-
tory language, these findings of fact must be supported "by a concise
and explicit statement of the underlying facts . "24

Other inferences may be drawn from APTRA section 16(b). By

23. TEX. REV. CIv. STAT. ANN. art. 6252-13a, § 16(b) (Vernon Supp. 1984).
24. Id.
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the language it employed, the legislature must have recognized and
intended a fundamental distinction between findings of "ultimate
fact" and findings of "underlying fact". By expressly recognizing un-
derlying facts, the legislature necessarily recognized that ultimate
facts existed as a different category of administrative fact findings in
agency adjudications.

It may also be inferred that the legislature recognized that find-
ings of fact "in statutory language" are really conclusions of law, that
is, statements made in factual terms which carry a legal effect in and
of themselves and constitute judgments made by the agency based
upon a multitude of underlying factors.2 5

By requiring, in the second sentence of section 16(b), that
"[f]indings of facts, if set forth in statutory language.. .," be sup-
ported by a statement of underlying facts, the legislature's general ref-
erence to "findings of fact," as used in the first sentence, must be
interpreted as including both "ultimate facts" and "underlying
facts."' 27 Interpreted in this manner, section 16(b) imposes a general
requirement that the agencies' final decisions and conclusions of law
must always be supported by findings of fact in both categories.

E. Statutory Antecedents of APTRA Section 16(b)

These inferences are strengthened by a careful review of AP-
TRA's statutory antecedents. Before the enactment of APTRA sec-
tion 16(b), two constitutive statutes required the pertinent agencies to
make findings of fact in support of their final orders in contested
cases. The first such statute was the Texas Motor Carrier Act.28 This
Act was promulgated in 1941 and provides the standards by which
the Texas Railroad Commission grants or denies certificates of con-
venience and necessity on the application of any motor carrier.29 The
statute provides that the orders of the Railroad Commission granting

25. See supra note 12 and accompanying text.
26. TEX. REV. CIV. STAT. ANN. art. 6252-13a, § 16(b) (Vernon Supp. 1984).
27. Id. This inference is justified because the phrase "findings of fact," used in the first

sentence, does not exclude either category and permits both in its inherent meaning. Addition-
ally, the reference in the second sentence to "underlying facts" necessarily places them within
the phrase "findings of fact" as used in the first sentence. Since the chief purpose of underlying
facts is to demonstrate the reasonableness of the agency's ultimate facts, it would be foolish to
suppose that the legislature intended to require the former, but not the latter. Obviously, it
intended to require both as they are ordinarily used in the administrative law context.

28. TEX. REV. CIV. STAT. ANN. art. 91 lb, § 5a(d) (Vernon Supp. 1984).
29. Id.
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or denying the application and the certificate issued are void unless
the Commission sets forth in its order "full and complete findings of
fact on the issues of adequacy of the services and facilities of the ex-
isting carriers, and the public need for the proposed service." 30 The
"findings of fact" referred to in this statute are findings of "basic
facts" sufficient to permit a reviewing court "fairly and reasonably
[to] say that they either do or do not support the required ultimate
statutory findings."'" One is hard pressed to distinguish between the
"statutory findings" referred to here and the "findings of fact . . . set
forth in statutory language" to which reference is made in APTRA
section 16(b). Indeed, they are identical in meaning.

The other regulatory statute antedating APTRA is the Texas
Savings and Loan Act.32 Section 2.08 of that statute requires that the
Savings and Loan Commissioner not approve any charter application
unless he affirmatively finds that the applicant has complied with the
governing provisions and there exists a public need for the proposed
assocation without harming any existing association.33 If the Com-
missioner so finds, he "shall state his findings in writing."34 Section
11.11(4) of the Savings and Loan Act,35 which deals with "hearing
procedure" in the agency, is almost identical to section 16(b) of AP-
TRA. Section 11. 11(4) provides that a decision or order by the
agency:

shall be in writing and shall include findings of fact and conclu-
sions of law, separately stated, on all issues material to the decision
reached. Findings of fact, if set forth in statutory language shall be
accompanied by a concise and explicit statement of the underlying
facts supporting the findings.36

The last sentence of the section, requiring that underlying facts be set
forth to support findings in statutory language, contemplates two
kinds of findings of fact to be made by the Savings and Loan Commis-
sioner: underlying facts and findings of fact set forth in statutory lan-

30. Id. This statute is also interesting for the reason that it inexplicably requires the
Railroad Commission to find that the applicable criteria are established by the "substantial
evidence" of record when considered as a whole, thereby applying to the agency's initial ad-
ministrative determination a standard normally associated with the judicial review of that
determination.

31. Miller v. Railroad Comm'n, 363 S.W.2d 244, 246 (Tex. 1962).
32. TEX. REV. CIV. STAT. ANN. art. 852a (Vernon 1964 and Supp. 1984).
33. Id. § 2.08.
34. Id.
35. Id. § 11.11(4).
36. Id.
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guage. Findings of underlying fact need not be supported by further
findings because such facts "either exist or they do not."'3 7 Findings
of fact set forth in statutory language are ultimate facts expressed by
the Commissioner in terms that imply his exercise of discretion or
judgment based on a "multitude of factors."3 Under the require-
ments of section 11.11(4), such findings of ultimate fact were required
to be accompanied by concise and explicit statements of the underly-
ing supporting facts.39

F. How the Applicable Law Supplies the Ultimate Facts

The ultimate facts in a contested case embody the norms and
standards which control the agency's decision in the case. These
norms and standards derive ultimately from the pertinent statutory
provisions under which the case was decided.

Ideally, these statutory provisions should clearly and explicitly
delineate the applicable norms and standards and perhaps even the
factors important to be considered by the agency in determining
whether they have been met in the case. More typically, however, the
statute merely gives the agency the broadest possible norm and stan-
dard and leaves the agency itself to determine the pertinent factors.
For example, the agency may be required by the statute to issue a
permit when it is in the "public convenience" or "necessity" to do so,
leaving it to the agency to determine what factors might be important
in that regard. Other statutes may furnish no explicit norm or stan-
dard at all. They may instead merely direct the agency to "consider"
certain factors in arriving at a decision in a contested case. Finally,
other statutes may omit to supply any norm or standard and may fail
even to hint at what factors might be important in the decisionmaking
process the statute directs the agency to conduct. To the extent the
pertinent statutory provisions are deficient as to norms and standards,
or as to the factors important to the decisionmaking process, the
agency itself must supply the deficiencies. It may do so in one of two
ways. First, the agency may by rule supply the missing norm or stan-
dard, or give more precise meaning to an overbroad statutory crite-
rion. Second, the agency may supply the deficiency by applying a
particular norm or standard in a series of contested cases. In either

37. Lewis v. Gonzales County Sav. and Loan Ass'n, 474 S.W.2d 453, 457 (Tex. 1971).
38. Id.
39. Id. TEx. REV. CIV. STAT. ANN. art. 852a, § 11.11(4) (Vernon 1964).
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case, of course, the agency-developed norm or standard must be con-
sistent with the purposes of the statute under which the agency acts.

Three examples will suffice to demonstrate the ways in which the
applicable statute supplies the ultimate facts controlling of the
agency's final decision in a particular case. Their analysis also will be
indicative of the manner in which the absence of sufficient statutory
standards and guidance causes a good deal of confusion about what
norms, standards, and factors are applicable in a particular contested
case before an administrative agency.

The first example illustrates how ultimate facts may be pre-
scribed by explicit statutory norms and standards. The provisions of
article 91 lb, section 5a(d) ° direct that the Texas Railroad Commis-
sion take a specified action when the agency finds from evidence ad-
duced before it that certain standards are satisfied. Under section
5a(d), the Commission must grant an application for a specialized
motor carrier certificate of convenience and authority unless the Com-
mission finds from the evidence that the services and facilities of ex-
isting carriers are adequate, that there exists no public necessity for
the services proposed by the applicant and, that public convenience
will not be promoted by granting the application.4"

These three declarations, when made in a contested case, consti-
tute findings of ultimate fact or conclusions of law each requiring the
preliminary resolution of many possible issues of underlying or basic
fact. It is obvious that each basic or underlying fact, implicit in each
ultimate fact, will be an inference drawn by the Commission from the
parties' conflicting evidence, such as when shipping services are
needed in a given locality or whether additional stops and more fre-
quent service are necessary fully to meet existing demand.42

Although the preceding statute prescribed the agency's actions
upon a finding of certain ultimate facts, other statutes do not. In-
stead, these statutes direct that the agency, through its rulemaking
power, formulate the ultimate criteria to be applied by the agency in
contested cases before it. For example, the legislature has directed the
Texas Health Facilities Commission to promulgate rules identifying
the criteria by which the Commission will decide whether to issue a
certificate of need authorizing the erection or modification of a health-

40. Id. art. 911 b, § 5a(d) (Vernon Supp. 1984).
41. Id.
42. See Purolator Armored, Inc. v. Railroad Comm'n, 662 S.W.2d 709, 718 (Tex. App.-

Austin 1983, writ ref'd n.r.e.).
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care facility.43 The Commission, however, was not left without legis-
lative guidance in this rulemaking task. Specifically, the legislature
has directed that the criteria promulgated by the Commission's rules
"must include" certain minimum considerations: the proposed pro-
ject must be necessary to meet the health-care needs of the commu-
nity or the population to be served, be adequately staffed and operated
when completed, and the cost of the proposed project must be eco-
nomically feasible."

In addition to prescribing these specific criteria, the legislature
also directed that the Health Commission must "consider" still other
possible criteria. For example, the Health Commission must consider
the possible effect a new facility or the modification of an existing
facility may have on existing facilities.45 Although this particular
statute does not itself prescribe the ultimate facts which control an
agency's decision, use of the agency's rulemaking power and its exper-
tise to formulate specific standards and factors is an admirable
substitute.

The third way in which norms and standards may be drawn from
the applicable law, to supply the ultimate facts controlling of a con-
tested-case decision, is through the agency's consistent application of
a particular norm or standard in a series of similar cases. When, for
example, the pertinent statute omits to furnish any norm or standard
by which the agency is to make its contested-case decisions, and for
some reason, such as a want of experience under the statute, the
agency has not supplied a rule-based norm or standard, one may
evolve over a period of time simply through the agency's consistent
application of a particular norm or standard in the adjudication pro-
cess. Let us take a concrete example.

The Texas Water Code4 6 constitutes, perhaps, the ultimate lack
of legislative guidance to an agency that is directed by a statute to
undertake contested-case adjudications. One section of the code pro-
vides that the Texas Water Commission "may issue permits . . . for
the discharge of waste or pollutants into or adjacent to water in the

43. TEX. REV. CIv. STAT. ANN. art. 4418h, § 3.10(b) (Vernon Supp. 1984). See Charter
Medical-Dallas v. Texas Health Facilities Comm'n, 656 S.W.2d 928 (Tex. App.-Austin
1983), rev'd sub nom., 665 S.W.2d 446, 449 (Tex. 1984); Presbyterian Hosp. North v. Texas
Health Facilities Comm'n, 664 S.W.2d 391 (Tex. App.-Austin 1983, writ granted).

44. TEX. REV. CIV. STAT. ANN. art. 4418h, § 3.10(b) (Vernon Supp. 1984).
45. Id.
46. TEX. WATER CODE ANN. (Vernon 1972).
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State."47 The Water Code, however, provides no standard by which
the agency is to determine whether to grant or deny such a permit,
although one section of the code does provide broadly that "the
[Water Development] Board by rule shall set water quality standards
for the water in the State,"48 implying perhaps that no permit will be
granted unless it maintains those standards. Not only does the Code
omit to furnish any water quality standards, it also omits to suggest
that the Water Development Board consider any particular factor
when it sets water quality standards.49 In its administration of such a
statute, the agency has little choice about whether it will supply the
standards necessary to objective decisionmaking. Without standards,
the decisionmaking process cannot be conducted rationally and con-
sistently. If standards are not supplied by agency rule, they can only
be supplied ad hoc as the agency decides each contested case in the
class to which the statute applies.

The agency must take care in each case to state plainly and ex-
plicitly that it is applying specific standards and what those standards
are. In addition, the agency must state how those standards relate to
statutory or regulatory purposes, why they are implicated in the case,
and what determination the agency has made in the case in regard to
them. In no other way may the parties, or a reviewing court, or per-
haps even the agency itself, really know the basis of the decision in a
particular case. This much is required if the parties are to have the
process of law due them.5" The agency must know the bases for its
previous decisions before it can follow its own precedents or explain
any departure from them. Until the ultimate facts are identified,
fixed, and declared to be applicable in a class of contested cases, the
underlying facts remain entirely fluid and uncertain. Consequently,
an agency's decisionmaking in the particular class of contested cases
can only be intuitive and haphazard. A reviewing court's judgment
can rise no higher-it must know the basis of the agency's decision

47. Id. § 26.027 (Vernon Supp. 1984).
48. Id. § 26.023. Section 26.003 provides:

It is the policy of this state and the purpose of this subchapter to maintain the quality
of water in the state consistent with the public health and enjoyment, the propagation
and protection of terrestrial and aquatic life, the operation of existing industries, and
the economic development of the state.

Id. § 26.003.
49. Id. § 26.003.
50. See Madden v. Texas Bd. of Chiropractic Examiners, 663 S.W.2d 622, 626-27 (Tex.

App.-Austin 1983, writ refd n.r.e.).
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before it can appraise in any rational way whether that decision is
lawful under the applicable standards of judicial review.

Irrespective of the source of the ultimate fact issues in a con-
tested case, the agency should not limit its findings solely to ultimate
facts, as by declaring that certain norms or standards have been deter-
mined one way or another. For example, the Texas Health Facilities
Commission should not merely declare in a particular case that a pro-
posed health-care facility was found to be "economically feasible."
Rather, the agency should accompany that declaration with a state-
ment of the basic facts from which that conclusion was drawn. In no
other way may an agency make judgments demonstrably consistent
with the rule of law as being based upon fact and law, as opposed to
administrative fiat or extralegal considerations, and as being predict-
able and consistent in a class of similar cases.

III. JUDICIAL REVIEW UNDER SECTION 19 OF THE APTRA

Section 19 of the APTRA purports to restate the law of judicial
review of agency action." Specifically, section 19 of the APTRA ap-
plies in a suit for judicial review brought by "[a] person who has ex-
hausted all administrative remedies available within the agency and
who is aggrieved by a final decision in a contested case .. "52

Without a statutory grant of authority, the district courts would be
without jurisdiction to review the decisions of administrative agencies
absent a violation of a constitutional right or an adverse effect upon a
vested property right.53

When a court affirms an agency decision by exercising this spe-
cial jurisdiction, the court lends an imprimatur of legitimacy and va-
lidity to the administrative decision. Correspondingly, if the court
reverses an agency's decision, it provides reassurance that protection
against an unwarranted exercise of administrative power exists.

Section 19(e) of the APTRA provides that the reviewing court
must reverse or remand the case for further proceedings, when its
review is not by trial de novo, if substantial rights of the appellant
have been prejudiced because

[a]dministrative findings, inferences, conclusions, or decisions are:

51. TEX. REV. Civ. STAT. ANN. art. 6252-13a, § 19 (Vernon Supp. 1984).
52. Id. § 19(a). See supra note 18.
53. See, e.g., Firemen's & Policemen's Civil Serv. Comm'n v. Blanchard, 582 S.W.2d 778

(Tex. 1979); Stone v. Texas Liquor Control Bd., 417 S.W.2d 385 (Tex. 1967). See supra note
18.
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(1) in violation of constitutional or statutory provisions;
(2) in excess of the statutory authority of the agency;
(3) made upon unlawful procedure;
(4) affected by other error of law;
(5) not reasonably supported by substantial evidence in view of

the reliable and probative evidence in the record as a whole;
or

(6) arbitrary or capricious or characterized by abuse of discre-
tion or clearly unwarranted exercise of discretion. 14

The "findings of fact" made by administrative agencies in contested
cases implicate both of the grounds emphasized above.

When APTRA section 19(e)(5) refers to "the reliable and proba-
tive evidence in the record as a whole,"15 5 it clearly establishes that the
object of judicial review is whether the reliable and probative evidence
in the administrative record, as a whole, justifies the findings or infer-
ences reached by the agency from the evidence. An agency should, in
the interest of doing its duty, attempt to draw the most reasonable
inference from the evidence adduced in a contested case. But whether
it did so is not subject to judicial review under APTRA section
19(e)(5). 56 Rather, the inquiry under that subsection is whether the
agency could have drawn the inference from the evidence as a
whole.5 7

On the other hand, APTRA section 19(e)(6) refers to an entirely
different matter.58 It refers to the agency's findings of ultimate fact
and its final decision in the contested case. Literally, that subsection
speaks of four different ways in which an agency finding, inference,
conclusion, or decision may require reversal in a contested case. 9

The relevant action may be arbitrary, capricious, characterized by
abuse of discretion, or characterized by a clearly unwarranted exercise
of discretion.6 ° These four characterizations of agency action are ex-
tensions from a single proposition-the agency made the wrong deci-
sion from two or more legally valid choices available to it. But it is
not sufficient under APTRA section 19(e)(6) for the reviewing court

54. TEX. REV. CIV. STAT. ANN. art. 6252-13a, § 19(e) (Vernon Supp. 1984) (emphasis
added).

55. Id. § 19(e)(5).
56. Id.
57. See, JAFFE, supra note 8, at pp. 546-63 (for discussion of this question).
58. TEX. REV. CIv. STAT. ANN. art. 6252-13a, § 19(e)(6) (Vernon Supp. 1984).
59. Id.
60. Id.
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simply to determine that the agency made the wrong choice, assuming
a court could intelligently make that determination. Rather, under
APTRA section 19(e)(6), the agency's decision requires reversal only
when the reviewing court is able to conclude from the record as a
whole that the agency did not base its finding or conclusion on a con-
sideration of the factors implicated in the case by applicable law or, in
the alternative, that the agency did consider the relevant factors but
its choice was a clear error of judgment.6' This is the meaning as-
signed to the federal counterpart of APTRA section 19(e)(6).62

The comparable provision in the Federal Administrative Proce-
dure Act provides that the reviewing court must set aside any agency
action, finding, or conclusion found to be "arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with law."'63 In
holding that this provision entails an evaluation by the court of
whether the agency failed to consider the relevant factors, or made a
clear error of judgment in reasoning from the relevant factors, the
Supreme Court of the United States emphasized the limited scope of
the judicial inquiry: although the reviewing court's "inquiry into the
facts is to be searching and careful, the ultimate standard of review is
a narrow one. The [reviewing] court is not empowered to substitute
its judgment for that of the agency. '

An illustration will perhaps clarify the point. Section 2.08 of the
Savings and Loan Act forbids the issuance of a savings and loan char-
ter unless the Savings and Loan Commissioner finds, among other
things, that the character of the persons named in the articles of in-
corporation is "such as to command confidence and warrant belief"
that the business of the institution "will be honestly and efficiently
conducted in accordance with the intent and purpose" of the Act.6 5

Assume the Commissioner finds, in a particular case, that one of the
incorporators was convicted and fined for running a stop sign. Other
findings would justify issuance of the charter, but the Commissioner
infers from the basic fact of a traffic violation that the individuals
named in the articles will not all command confidence and warrant
belief in the honest and efficient operation of the proposed institution,
a finding of ultimate fact upon which he must deny the application

61. Id.

62. 5 U.S.C. § 706(2)(a) (1982).
63. Id.
64. Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971).

65. TEX. REV. CIV. STAT. ANN. art. 852a, § 2.08 (Vernon 1964 and Supp. 1984).
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under section 2.08.66 He has unquestionably based his determination
on a relevant factor-character-and the basic fact found by him, rel-
ative to the traffic violation, is assumedly based upon "substantial evi-
dence." It is nevertheless apparent that the Commissioner has
exaggerated his finding of basic fact in inferring from it an ultimate
finding of a lack of good character. His reasoning reflects a clear er-
ror of judgment-an arbitrary or capricious action-unless other find-
ings justify the apparent exaggeration.

If one or more of an agency's findings of ultimate fact are not
supported by adequate findings of basic fact, together with an expla-
nation required to understand those findings of basic fact, or if one or
more of the agency's findings of basic fact are not supported by sub-
stantial evidence, a reviewing court generally should not uphold the
agency's final order.6 7 However, when the court is reasonably certain
that the agency would have reached the same decision on the basis of
other findings of ultimate fact that are adequately supported by find-
ings of basic fact, or that it would have reached the same legal conclu-
sion on the basis of other findings of basic fact that are supported by
substantial evidence, affirming the agency decision is proper.68 Ab-
sent such reasonable certainty, if a reviewing court upholds the final
order of an administrative agency in a contested case it illegally in-
trudes upon the fact-finding and law-making functions of the agency,
becoming not the guardian of the rule of law but its violator. 69 In
Charter Medical,70 the Texas Supreme Court patently violated this
fundamental principle and unlawfully intruded into matters reserved
by law to the agency's decision.

66. Id.

67. This follows from the familiar rules that the validity of the agency order must be
judged by the basis upon which it purports to rest; that a reviewing court may not uphold the
order on what the court considers to be a more adequate or proper basis; that the basis of the
agency order must accordingly be set forth with such clarity as to be understandable to the
court; and, with regard to the agency's findings of ultimate fact, the agency must articulate a
rational connection between those findings and the basic facts from which they were derived.
See SEC v. Chenery Corp., 332 U.S. 194, 196-97 (1946); Burlington Truck Lines v. United
States, 371 U.S. 156, 168 (1962); Bowman Trans. v. Arkansas-Best Freight, 419 U.S. 281, 285
(1974). See also Allied Chem. Corp. v. Railroad Comm'n, 660 S.W.2d 124, 132 (Tex. App.-
Austin 1983, writ ref'd n.r.e.) (administrative order must be judged by reviewing court solely
on the basis given by the agency itself when that basis involves an issue or judgment that the
agency alone is authorized to resolve or make).

68. See supra note 67 and accompanying text.

69. SEC v. Chenery Corp., 318 U.S. at 87-88, 92.

70. 665 S.W.2d 446 (Tex. 1984).
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IV. TEXAS HEALTH FACILITIES COMMISSION V. CHARTER

MEDICAL-DALLAS, INC.

The supreme court's opinion in Texas Health Facilities Commis-
sion v. Charter Medical-Dallas, Inc.7 1 demonstrates serious miscon-
ceptions held by the court with respect to several matters of great
importance in administrative law. It also illustrates how crucial is-
sues in a contested case may be determined without any real adjudica-
tion, although the forms and trappings of authentic adjudication are
employed. The controversy arose when three entities submitted appli-
cations to the Texas Health Facilities Commission seeking to erect or
modify psychiatric healthcare facilities in the same vicinity north of
Dallas, Texas. 72 The Health Planning and Development Act,73 ad-
ministered by the Texas Health Facilities Commission, establishes a
"certificate of need" program by which persons wishing to erect or
modify a healthcare facility must first obtain authority to do so from
the Commission. 74 Pursuant to the Act,75 Charter Medical-Dallas,
Inc., applied for authority to erect a new psychiatric hospital having
seventy-five beds and offering health care to adults and adolescents.76

Memorial Hospital of Garland, Texas, an existing general hospital,
applied for authority to convert twenty-one of its beds for use in a
psychiatric and alcoholic rehabilitation unit.77 Healthcare Interna-
tional, Inc. applied for authority to erect a new psychiatric hospital
having eighty-six beds and also offering healthcare to adults and
adolescents.78

The Commission consolidated the three applications and con-
ducted a hearing pursuant to section 3.09 of the Health Planning and
Development Act. 79 In its final orders, the Commission granted cer-
tificates of need authorizing the projects proposed by Memorial Hos-
pital and Healthcare International, but denied Charter Medical a
certificate of need.8 °

71. 665 S.W.2d 466 (Tex. 1984).
72. Id. at 449.
73. TEx. REV. CiV. STAT. ANN. art. 4418h (Vernon 1976 and Supp. 1982).
74. Id. §§ 3.01-3.15.
75. Id.
76. 665 S.W.2d at 449.
77. Id.
78. Id.
79. TEX. REV. CIV. STAT. ANN. art. 4418h, § 3.09 (Vernon Supp. 1984).
80. 665 S.W.2d at 449. The criteria applicable in determining whether a certificate of

need should be granted to erect a proposed healthcare facility are: (a) community healthcare
requirements in the area to be served; (b) economic feasibility of the proposed project; (c) the
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A. The Opinion of the Court of Appeals

Charter Medical sued for judicial review. The district court af-
firmed the Commission's final orders in all respects.8 Charter Medi-
cal appealed to the Austin court of appeals. In its review, the court of
appeals assumed that all of the Commission's findings of basic fact
were supported by substantial evidence.82 This left the court with the
task of determining whether the Commission's findings of ultimate
fact were inferences reasonably drawn from its findings of basic or
underlying fact. In its review of the agency's findings of ultimate fact,
the court of appeals held that it was governed by the arbitrary, capri-
cious, or abuse of discretion standard set forth in APTRA section
19(e)(6).83 Having assumed that substantial evidence supported the
Commission's findings of basic or underlying fact, APTRA section
19(e)(5) was not implicated.84

The issues of ultimate fact applicable to the case were derived
from the Commission's rules.8" The Commission had determined that
the facility proposed by Charter Medical met none of the criteria,
while the facilities proposed by the other two applicants satisfied all of
them.86 The court of appeals then analyzed at length the agency's
findings of underlying fact to ascertain whether they fairly and rea-
sonably supported the Commission's negative findings on the five ulti-
mate facts adversely adjudged to Charter Medical.87

The court of appeals held that the agency's findings of basic fact
did not fairly and reasonably support its findings of ultimate fact that

possibility of adverse effect on the staffs of existing healthcare facilities; and (d) whether the
proposed facility will have an "approach" to healthcare that is less costly, more effective, or
more appropriate than other methods. TEX. REV. CIV. STAT. ANN. art. 4418h, § 3.10(b)
(Vernon Supp. 1984). See 656 S.W.2d 928, 931 (Tex. App.-Austin 1983), rev'd, 665 S.W.2d
466 (Tex. 1984).

81. 656 S.W.2d at 930.
82. Id. at 939.
83. Id. at 936.
84. Id. at 931.
85. Id.
86. Id. at 939-51. For example, on the standard of public need, the court of appeals set

forth the applicable standard as stated in the Commission's rules: "The project must be neces-
sary to meet the healthcare requirements of the community or population to be served ...

[and] the medical service area for the project must contain sufficient current and future popula-
tion to require the additional facility or service . I..." Id. at 931. The court of appeals, in a
footnote, set out each of the agency's purported findings of basic fact which possibly bore upon
the Commission's findings of ultimate fact that only the projects proposed by Memorial and
Healthcare were necessary under the agency criteria. Id. at 941-43 n.4.

87. Id. at 943-44.
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there existed a public need for the projects proposed by Memorial and
Healthcare but no such public need was demonstrated for the virtu-
ally identical healthcare project proposed by Charter Medical for the
same locale.88

The court of appeals expressly based its holding on the "simple
but fundamental rule of administrative law," that a reviewing court,
when reviewing a determination which only an administrative agency
is authorized to make, must judge the propriety of such petition solely
by the grounds invoked by the agency.89 One ground invoked by the
Commission in Charter Medical was that there was a public need for
two of the applicants but not Charter Medical, even though they
would serve the same locale and offer virtually identical health serv-
ices. 9° The other grounds corresponded to the criteria found in the
agency rules. The court noted that "[i]f those grounds are inadequate
or improper, the [reviewing] court is powerless to affirm the adminis-
trative action by substituting what it considers to be a more adequate
or proper basis." 9' The court recognized, that "[t]o do so would pro-
pel the court into the domain which [the legislature] has set aside

88. Id. The court of appeals emphasized the absence of other findings which explained
the agency's orders, especially why the public need was not the same for all three applicants
when they would offer the same healthcare in the same locale, under the agency's finding of
basic fact. As the court stated:

In terms of a need for the services proposed by the three applicants, as opposed to the
other relevant factors to be discussed presently, why were Green Oaks [Healthcare]
and Memorial needed but not Dallas Psychiatric Hospital [Charter Medical]? The
Commission's findings of fact and conclusions of law do not fairly and reasonably
suggest the basis or theory relied upon by the Commission in distinguishing between
the three proposed facilities on the basis of a need for psychiatric and addictive dis-
ease healthcare in the vicinity.

If the Commission believed that there was a mutual exclusivity in the three proposed
healthcare facilities, that is, that only two of the proposed facilities were needed and
not all three, and that sufficient population existed and was anticipated to support
two facilities, but not three, the Commission was obligated to make findings in that
regard so that its findings and conclusions could be directly tested on such grounds
under the applicable standards for review. Without such underlying findings, we
must hold these two findings of ultimate fact to be artibrary and capricious.

Id. (emphasis in original).
In so holding, the court of appeals cited the holding in Railroad Comm'n v. Graford Oil Corp.,
557 S.W.2d 946, 950 (Tex. 1977) that an agency's findings of basic or underlying fact must be
such that "a court, on reading them could fairly and reasonably say that they support the
ultimate findings of fact required for its [the agency's] decision." Id.

89. Id. at 944.
90. Id.
91. Id. (citing SEC v. Chenery Corp., 332 U.S. 194, 196-97 (1947)).
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exclusively for the administrative agency."'9 2 The court of appeals
recognized the corollary of this rule as set forth by the United States
Supreme Court in SEC v. Chenery Corp., that "[i]f the administrative
action is to be tested by the basis upon which it purports to rest, that
basis must be set forth with such clarity as to be understandable. 93

The court of appeals explained that "[i]t will not do for a court to be
compelled to guess at the theory underlying the agency's action; nor
can a court be expected to chisel that which must be precise from
what the agency has left vague and indecisive. '

The court of appeals held the agency's findings that a need and
adequate population existed for the Memorial and Healthcare projects
to be arbitrary and capricious, but not for the project proposed by
Charter Medical when each applicant proposed to offer the same serv-
ices in the same vicinity. 95 For example, if there was not an adequate
population for Charter Medical, how did the agency conclude that
there was, in the same vicinity, an adequate population for each of the
other two applicants? There being no findings of fact to explain the
apparent contradiction, the court of appeals held the agency's findings
of ultimate fact relative to public need, which includes the aspect of
adequate population, to be arbitrary and capricious. 96 Similar hold-
ings were made as to each of the agency's other findings of ultimate
fact for similar reasons. 97

In so holding the court of appeals attempted to establish a re-
quirement that an agency articulate the basic facts from which it
draws its ultimate facts in a contested case and that the agency ex-
plain why its legal conclusions or ultimate facts, rather than their op-
posites, were drawn from those basic facts, when that is necessary to
understand the agency's findings of ultimate fact. The court ex-
plained that these requirements were necessary to guide the agency
and the parties affected by the final order, to assure consistency in the

92. Id.
93. Id.
94. Id.
95. Id.
96. Id. at 945. Thus, there was fundamental a question about the character of the

agency's reasoning in arriving at its ultimate finding of public need absent some other findings
of basic fact which would supply the apparent logical deficiency in the agency's reasoning from
basic to ultimate facts. The reasoning defect did not involve a question about the basic facts
that were found, rather it raised a question as to those that were not found. Thus in this
agency decision, there was not a question of evidence at all, but a question of the rationality of
the agency's action in reaching the determination it did on the ultimate fact of public need.

97. Id.
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agency's decision-making process, to enable a reviewing court to as-
sess rationally the reasonableness of the agency's choice of ultimate
facts; and to determine whether substantial evidence supported the
agency's findings of basic or underlying fact.9"

B. The Opinion of the Texas Supreme Court

On appeal, the Supreme Court of Texas expressly rejected the
holdings of the court of appeals.99 Moreover, the supreme court's
opinion rejects, by implication, several well-established principles of
administrative law relied on by the court of appeals.

Specifically, the supreme court held that APTRA section
19(e)(6) did not apply as a standard for judicial review of an agency's
findings of fact, whether they be ultimate facts or underlying or basic
facts. " The court emphatically restated its traditional but singular
view of what the "substantial evidence test" of section 19(e)(5) en-
compassed and how it alone is applied on judicial review of an
agency's findings of fact. °1 Under this view a reviewing court must
determine whether the agency's findings of underlying fact fairly and

98. Id. APTRA § 19(e)(6) directs reversal when, "administrative findings, inferences,
conclusions, or decisions are: . . . (6) arbitrary or capricious or characterized by abuse of
discretion or clearly unwarranted exercise of discretion." Plainly, this provision contemplates
the possibility of defects in the agency's reasoning process. TEX. REV. CIV. STAT. ANN. art.
6252-13a, § 19(e)(6) (Vernon Supp. 1984). Hence, the court of appeals characterized the
agency's findings of public need as "arbitrary and capricious." 656 S.W.2d at 944. But, the
court could have found that the agency's findings of ultimate fact on public need constituted
another ground for reversal set forth in APTRA § 19(e)(6). The court of appeals could have
found that the agency's findings, inferences, and conclusions as to public need were in violation
of APTRA § 16(b), requiring the agency to include findings of fact in its final order. TEX.
REV. Civ. STAT. ANN. art. 6252-13a, § 19(e)(l) (Vernon Supp. 1984). For example, in Bur-
lington Truck Lines v. United States, 371 U.S. 156, 168 (1962), the United States Supreme
Court reversed an agency decision upon an analogous ground under circumstances nearly
identical to those in Charter Medical relative to public need. In Burlington, the Interstate
Commerce Commission rejected Burlington's application for common carrier authority. In
reference to a key determination by the agency, the Court reversed that determination because
there were "no findings and no analysis here to justify the choice made" and no findings to
"articulate any rational connection between the facts found and the choice made." 371 U.S. at
167-68. In the long run, of course, the specific ground for reversal is not as important as the
principle that the agency's findings of ultimate fact must be shown to have a rational connec-
tion to its findings of basic fact. Whatever ground of APTRA section 19(e) is selected for
evaluation of the agency's reasoning, it is clear that APTRA does not contemplate an adjudica-
tory practice such as that employed by the Texas Health Facilities Commission in Charter
Medical.

99. 665 S.W.2d at 454.
100. Id.
101. Id. at 452-53.
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reasonably support its findings of ultimate fact; and, if so, the review-
ing court must then determine whether the findings of underlying fact
are reasonably supported by substantial evidence. °2 However, this
view assumes that APTRA section 19(e)(5) °3 and APTRA section
19(e)(6)" ° are the same in their scope and effect and serve the same
purposes and functions on judicial review of an agency's fact findings.
The supreme court referred to those statutes, in Charter Medical, as
"two sides of the same coin.""'° Nevertheless, the supreme court held
the rubric for making these inquiries and the sole standard for judicial
review under APTRA section 19(e)(5) is whether the agency's find-
ings are "reasonably supported by substantial evidence in view of the
reliable and probative evidence in the record as a whole."' 1

0
6 Obvi-

ously, the court of appeals and the supreme court applied the same
rationale and tests and differed merely on what shorthand phrase
should apply to the process-the "arbitrary and capricious" phrase of
APTRA section 19(e)(6) or the "substantial evidence" phrase of sec-
tion 19(e)(5). Because the supreme court's opinion allows the proper

102. Id.
103. TEX. REV. CIV. STAT. ANN. art. 6252-13a, § 19(e)(5) (Vernon Supp. 1984).
104. Id. § 19(e)(6).
105. 665 S.W.2d at 454. The supreme court refused rather pointedly in Charter Medical

to depart from its position that sections 19(e)(5) and (6) are essentially the same in scope and
effect. Instead, it cited three examples of when they do not have the same scope and effect,
leaving the implication that generally they are the same. Id. One is compelled to question why
the legislature would enact redundant provisions. The obvious interpretation of the two provi-
sions would be that they were intended by the legislature to reach distinctly different kinds of
agency action and that neither was to be regarded as surplus of the other. See, e.g., ex parte
Pruitt, 551 S.W.2d 706 (Tex. 1977); Perkins v. State, 367 S.W.2d 140 (Tex. 1963); Eddins-
Walcher Butane Co. v. Calvert, 298 S.W.2d 93 (Tex. 1957); Martin v. Sheppard, 102 S.W.2d
1036 (Tex. 1937). While it is true that the earlier decisions of the Texas Supreme Court have
equated a want of substantial evidence with arbitrary and capricious action by the agency, it
has been said that in the legislature's enactment of APTRA it "probably intended to abolish
the peculiar Texas version of the substantial evidence rule." Hamilton and Jewett, The Admin-
istrative Procedure and Texas Register Act. Contested Cases and Judicial Review, 54 TEx. L.
REV. 285, 311 (1976) (observing that the legislature failed to do so only in respect of a pro.
ceeding that may not be characterized as a "contested case," in which "the old substantial
evidence rule probably still will be applied on appeal"). If legislative history means anything at
all, it should encompass the intent of the authors of the Model Act. Their intent, insofar as the
substantial evidence rule and arbitrary and capricious action by the agency are concerned, is
discussed in the text of this article. The supreme court's adherence to the idea that a want of
substantial evidence and arbitrary or capricious action are essentially the same, under APTRA
as before, is curiously inconsistent with the court's general view that APTRA implied "far-
reaching changes" in judicial review of agency findings, conclusions, and decisions. South-
western Bell Tel. Co. v. Public Util. Comm'n, 571 S.W.2d 503, 508 (Tex. 1978).

106. 665 S.W.2d at 452 (citing TEX. REV. CIV. STAT. ANN. art. 6252-13a, § 19(e)(5)
(Vernon Supp. 1984)).
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legal principles to operate, no substantive complaint can be found
with this aspect of its opinion. 107

Where then is the vice imputed to the supreme court's opinion in
Charter Medical? It lies first in the court's reasoning under the "sub-
stantial evidence test" to which the court adhered in its opinion. The
court addressed the sole criterion that it felt had been established by
sufficient findings of underlying fact-the criterion expressed in sec-
tion 3. 10(b)(1) of the Act: "whether a proposed project is necessary
to meet the health care needs of the community or population to be
served."1

0 8

The supreme court noted that many of the Commission's 213
findings of underlying fact on this criterion were "improper and irrel-
evant" and were not considered by the court.' 9 Without identifying
which of the 213 findings of underlying fact were considered by the
court as being sufficient to demonstrate a fair and reasonable support
for the Commission's finding of the ultimate fact on that criterion, as
ostensibly required by the court's cited authorities, 1 0 the supreme
court simply declared that the identified findings of underlying fact
were sufficient for the court to say that "the Commission correctly
found that Charter Medical failed to establish that its facility was nec-
essary to meet the healthcare needs of the community, as required by

107. That is to say, no substantive complaint can be found with the supreme court's opin-
ion when it states that the "underlying findings of fact must be such that the reviewing court
can fairly and reasonably say that the underlying findings support the statutorily required
criteria." 665 S.W.2d at 451. Complaint should be made, however, of the court's flagrant and
inexcusable substitution of the words "statutorily required criteria," because that is not what is
stated in the two decisions cited by the supreme court in Charter Medical for the proposition
just quoted. In the two decisions cited by the supreme court, Railroad Comm'n v. Graford Oil
Corp., 557 S.W.2d 946, 950 (Tex. 1977) and Railroad Comm'n v. Entex, Inc., 599 S.W.2d 292,
298 (Tex. 1980), the statement was "The findings should be such that a court, on reading them,
could fairly and reasonably say that they support the ultimate findings of fact required for its
decision." 557 S.w.2d at 950; 599 S.W.2d at 298 (emphasis added). Of course, the substitu-
tion of "statutorily required criteria" for "ultimate findings of fact required for its decision"
was a necessary alteration of the two previous opinions of the supreme court, given the new
meaning assigned by the court, in Charter Medical, to APTRA § 16(b). Nevertheless, the
supreme court should have frankly acknowledged that it was changing the earlier statements of
an important rule of law, and not pretended that it was following a rule laid down in those
earlier decisions. On the other hand, there can be no substantive complaint about the court's
saying that the agency's findings of underlying fact must fairly and reasonably support the
statutorily required criteria. This is correct, as far as it goes. It simply does not go far enough
to encompass any finding of ultimate fact.

108. TEX. REV. CIv. STAT. ANN. art. 4418h, § 3.10(b)(1) (Vernon 1976).
109. 665 S.W.2d at 453.
110. Id. at 451 (citing Railroad Comm'n v. Entex, Inc., 599 S.W.2d 292, 298; Railroad

Comm'n v. Graford Oil Corp., 557 S.W.2d at 950-51).
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the statute .... ",I 1
The court's silence as to what underlying facts were deemed suffi-

cient support for the Commission's findings of ultimate fact, on the
single criterion of public need for the proposed project, does not de-
monstrably refute the contention of Charter Medical, upheld by the
court of appeals, that those underlying fact findings were patently not
sufficient to explain the transcending contradiction in the Commis-
sion's findings that there existed a public need for the competing facil-
ities but none for the Charter Medical facility, in circumstances where
all three proposed to offer virtually the same health care in the same
vicinity. More is required of a reviewing court than a subjective and
summary declaration that the agency's findings of underlying fact are
sufficient.

The second vice in the supreme court's opinion is that it entirely
misconstrues the requirement of APTRA section 16(b) that an
agency's final order must be accompanied by findings of fact stated
separately from the agency's conclusions of law.

As noted earlier, section 16(b) of APTRA directs that an
agency's final decision must include findings of fact stated separately
from the agency's conclusions of law." 2 If the agency's findings of
fact are set forth in statutory language, they "must be accompanied
by a concise and explicit statement of the underlying facts supporting
the findings.""' 3 However, the supreme court expressly held that sec-
tion 16(b) requires an accompanying statement of underlying facts
"only when the ultimate fact finding embodies a mandatory fact find-
ing set forth in the relevant enabling act.""' 4 The supreme court fur-
ther stated that section 16(b) "extends to all statutory fact findings
that represent the criteria that the legislature has directed the agency
to consider in performing its function.""' 5 This statement is accom-
panied by a footnote in which the court acknowledged that, in this
case, the "relevant enabling act""' 6 did not make any particular find-
ing of ultimate fact a condition of agency action.' Rather, the stat-
ute merely directed that the agency must include certain factors in the

111. 665 S.W.2d at 453.
112. TEX. REV. CIv. STAT. ANN. art. 6252-13a, § 16(b) (Vernon Supp. 1984); see supra

notes 23-27 and accompanying text.
113. Id.
114. 665 S.W.2d at 451.
115. Id.
116. TEX. REV. CIV. STAT. ANN. art. 4418h, § 3.10(b)(1) (Vernon 1976).
117. 665 S.W.2d at 451 n.2.
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criteria established by agency rules, as directed by the relevant "en-
abling act."' 8 The court held that such rule-based criteria, which the
legislature directed the agency to include, "are the type of factors that
fall within the scope of section 16(b) so that these findings of fact must
be accompanied by a statement of underlying facts.""1 I9

In view of its reasoning, the holding of the supreme court ap-
pears to be that APTRA section 16(b) requires a statement of the
underlying facts in support of the agency's finding of ultimate fact
only when an ultimate fact found by the agency is a condition of
agency action (a "mandatory fact finding") or when the ultimate fact
finding represents a criterion which the legislature has directed the
agency to consider in making its decision. The supreme court does
not explain why the legislature would require findings of underlying
fact only in the two categories specified by the court.

It is true that APTRA section 16(b) is poorly drafted. It con-
tains two crucial ambiguities: (1) what is a "finding of fact set forth in
statutory language" and (2) what is the meaning of the word "sup-
porting"?' 2° The phrase "finding of fact set forth in statutory lan-
guage," for example, could refer to a finding of fact expressed in the
words and phrases of a statute, or it could refer to a finding of fact
phrased in terms of a general norm or standard having legal effect of
the type or kind typically found in statutes. In Charter Medical, the
Texas Supreme Court, however, chose a third meaning, holding that
"section 16(b) of the APTRA requires an accompanying statement of
underlying facts only when the ultimate fact finding embodies a
mandatory fact finding set forth in the relevant enabling act"'12 or a

118. TEX. REV. CIv. STAT. ANN. art. 4418h, § 3.10(b)(1) (Vernon 1976).
119. 665 S.w.2d at 451 n.2.
120. TEX. REV. Civ. STAT. ANN. art. 6252-13a, § 16(b) (Vernon Supp. 1984).
121. 665 S.w.2d at 451. The supreme court stated: "The underlying findings of fact re-

quired by the APTRA have a substantial statutory purpose and are more than a technical
prerequisite." Id. at 451-52 (citing Morgan Drive Away, Inc. v. Railroad Comm'n, 498
S.W.2d 147, 150 (Tex. 1973)). Nevertheless, on the same page of the opinion, the court treats
the requirement of APTRA section 16(b) as no more than a mere technicality. 665 S.W.2d at
452. There the court states the proposition that a reviewing court, while it may not "lay out a
precise form of findings" to be made by the agency, may, nevertheless, "make suggestions as to
the form of the agency record in the interest of proper judicial review." Id. (citing Railroad
Comm'n v. Graford Oil Corp., 557 S.W.2d 946, 952 n.6 (Tex. 1977)). The significance of that
footnote which prescribes what a reviewing court may require in agency fact findings is that a
court may require the agency to number the pages of the administrative record and make an
index of them. Id. Is this incredibly trivial matter to be the limit of a reviewing court's power
in what it may require of agency fact findings? If so, this view is nothing more than an abdica-
tion of the power and duty of judicial review.

[Vol. 16:475
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criterion that the enabling act directs the agency to consider.
The supreme court's reasoning in so construing APTRA section

16(b) is quite insupportable. The court assigns to that statute an ec-
centric meaning that will, under the court's reasoning, foreclose any
authentic judicial review of an agency's final order in the majority of
cases.

In the first place, the plain language of APTRA section 16(b)
does not require findings of underlying fact to be made only when
those findings are made mandatory by some provision contained in an
applicable constitutive statute or enabling act. Instead, the plain lan-
guage of that section states that findings of underlying fact expressed
in statutory language must be so supported. 122 The court therefore
was not applying the plain language of APTRA section 16(b). Rather
the court simply assigned an arbitrary meaning to section 16(b) with
no pretense of inquiry or analysis in the way of traditional statutory
interpretation. The thought, effort, and time required would have
been well spent for they would have compelled the court to assign
section 16(b) a meaning quite different from that chosen by the court.

In the second place, the meaning assigned to APTRA section
16(b) by the supreme court imputes to the legislature an impermissi-
ble absurdity. A reasonable conclusion from the meaning chosen by
the supreme court is that in most contested cases the agency will not
be required to include in its final order any findings of underlying fact
at all. If, as is often the case, an agency bases its decision solely upon
a nonstatutory criterion supplied by a rule or previous decision of the
agency, then the agency need not state any findings of basic fact to
support its conclusion with respect to that criterion because it is im-
posed not by a statute requiring a finding of ultimate fact, but by an
administrative practice or rule. The agency's finding of ultimate fact
in such a case, may simply be plucked like fruit from a tree. It is not
subject to judicial review, and cannot be because there need be no
findings of basic fact from which the reasonableness of the agency's
conclusion can be evaluated. In such cases, the agency is free to make
the ultimate finding on a basis that is purely intuitive or based on
extralegal considerations. If an agency is thus able to avoid an ad-
verse decision on judicial review of its orders, human experience
teaches that such avoidance is certain to become a matter of routine,
for it is quite justifiable to some as a worthwhile price to pay for the

122. TEX. REV. CIV. STAT. ANN. art. 6252-13a, § 16(b) (Vernon Supp. 1984).
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saving of time, money, and trouble while reaching a desired result in
the case.

Consider, for example, an action of the Texas Water Commission
in granting or denying waste-discharge permits. The relevant en-
abling act, the Texas Water Code,2 3 does not specify that the Com-
mission must make any findings of ultimate fact before deciding to
issue a permit, nor does the enabling act specify that the agency must
consider any specific criteria in deciding to issue a permit to discharge
waste into a stream.124 Therefore, under the reasoning and holding of
the Texas Supreme Court in Charter Medical, APTRA section 16(b)
does not apply to such proceedings and the Commission need make
no findings of underlying fact at all. This is so even though such find-
ings are just as essential as when a statute suggests to a reviewing
court at least some factors relevant to the agency's decision.

The supreme court's construction of section 16(b) is a departure
from its previous construction of analogous statutes. 2 ' As noted
above, section 11. 11(4) of the Savings and Loan Act and section 16(b)
of APTRA are virtually identical. 126 The supreme court had declared
that section 11. 11(4) contemplates two kinds of findings of fact to be
made by the Savings and Loan Commissioner: underlying facts and
ultimate facts. 127 The supreme court held under this statute that
when an underlying fact is found, it need not be supported by further
findings for it either exists or doesn't exist under the evidence. 128 On
the other hand, when a finding is expressed by the Commissioner in
terms which imply his exercise of discretion or judgment, "based on a
multitude of factors," this finding "must be accompanied by concise
and explicit statements of the underlying supporting facts."' 2 9

Despite the similarity of expression, the supreme court has given
APTRA section 16(b) a radically different interpretation than section
11.11(4). The supreme court has essentially construed section 16(b)
to require a statement of underlying facts only when an ultimate fact
is required by statute to be found. 3o It is difficult to justify this differ-

123. TEX. WATER CODE ANN. (Vernon 1972).

124. Id. § 26.023. See supra notes 46-49 and accompanying text.

125. See supra notes 28-39 and accompanying text.

126. TEX. REV. CIV. STAT. ANN. art. 852a, § 11.11(4) (Vernon 1964 and Supp. 1984).

127. Lewis v. Gonzales County Sav. and Loan Ass'n, 474 S.W.2d 453, 457 (Tex. 1971).

128. Id.

129. Id.

130. 665 S.W.2d at 451.
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ent interpretation in light of the identical purposes and functions
served by findings of fact under the two sections.

The supreme court's construction of APTRA section 16(b) is
even contrary to the court's previous construction of that statute as
set forth in Imperial American Resources Fund, Inc. v. Railroad Com-
mission.' In Charter Medical, the court stated that section 16(b)
requires a statement of underlying facts in support of ultimate facts
only when they embody "a mandatory fact finding as set forth in the
relevant enabling act" or a criterion which the statute directs the
agency to consider.'32 In Imperial Resources, however, there was no
relevant criterion or mandatory fact finding required by the enabling
act. Instead, the ultimate fact was provided by an agency rule which
permitted an exception to standard spacing requirements for gas wells
when "necessary either to prevent waste or to prevent the confiscation
of property." 3 The supreme court viewed the findings of fact as con-
clusory inferences drawn by the Railroad Commission from the evi-
dence, but because the findings implied no legal effect, in and of
themselves, under the standard provided by Rule 37, they were not
within the meaning of the term "set forth in statutory language" so as
to require further and more minute conclusions expressed as underly-
ing facts.' This is significant for two reasons. First, the court ap-
plied the "statutory language" requirement of APTRA to test
whether the findings were findings of underlying fact or really findings
"set forth in statutory language." This implied necessarily that AP-
TRA section 16(b) required the finding of underlying facts even
though no enabling act required them or directed that the agency con-
sider any matter to which they referred. The court concluded the
findings in question were findings of underlying fact as required by

131. 557 S.W.2d 280 (Tex. 1977).
132. 665 S.W.2d at 451.
133. 557 S.W.2d at 281. The five findings of underlying fact bearing upon the ultimate fact

and recited in the court's opinion in Imperial Resources were: (1) that an old well "was inca-
pable of producing sufficient quantities to recover the hydrocarbons underlying the lease"; (2)
that both "good and poor producing wells" offset "in every direction" the lease in question; (3)
that some of. these offsetting wells were causing a present "net uncompensated drainage" from
under the lease in question; (4) that the location requested as an exception to the spacing rules
was reasonable under the geological conditions existing; and (5) that a proposed alternative
location consistent with standard spacing requirements "would not provide the applicant a
reasonable opportunity to produce the hydrocarbons under the lease because of the lengthy
period required to produce these hydrocarbons" from that alternative location. Id. at 285.

134. See id. at 286. Instead, the findings were likened to the findings made by a judge or
jury in a common law cause of action "in answer to controlling rather than incidental fact
issues." Id.
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APTRA section 16(b). 135 Imperial Resources is also significant be-
cause by requiring a statement of underlying facts when the ultimate
fact was couched only in terms of an agency rule, the court necessar-
ily overruled its earlier theory expressed in Lewis v. Gonzales County
Savings and Loan Association.'3 6 In Lewis, the court said "[w]hen
findings are made in the language of the Rules and Regulations that
do not embody statutory language, they need not be accompanied by
a concise and explicit statement of the underlying facts."' 37 Given the
identical language, in a statute'38 which had purposes identical to
those served by APTRA section 16(b), the supreme court should have
held, if Lewis was correct, that absolutely no findings of underlying
fact were required in Imperial Resources because the ultimate finding
was expressed solely in terms of the Commission's Rule 37 and not in
statutory language. But, the opposite result was reached in Imperial
Resources, which impliedly but clearly rejected the interpretation
given previously in Lewis.

In Charter Medical, the supreme court cited Imperial Resources
for the redundant proposition that an accompanying statement of un-
derlying facts is required when an ultimate finding of fact embodies
statutory language.' 39 This is, of course, nothing more than a restate-
ment of APTRA section 16(b). But the supreme court also resur-
rects, in Charter Medical, the holding of Lewis by construing APTRA
section 16(b) as meaning that findings of underlying fact are not re-
quired unless they are made a condition of agency action under the
relevant enabling act. This construction necessarily validates anew
the Lewis theory that a finding made solely in the language of a rule
need not be supported by findings of underlying fact. In Charter
Medical, the court was apparently innocent of any thought about
these contradictions in its own recent pronouncements construing the
term "in statutory language," as used in APTRA section 16(b).

Presumably, the supreme court's decision in Charter Medical
also overturns the holding in Railroad Commission v. Graford Oil
Corp.,"o in which the court affirmed the trial court's finding that the
Commission's final order violated APTRA section 16(b) because the

135. Id.
136. 474 S.W.2d 453 (Tex. 1971).
137. Id. at 457.
138. TEX. REV. CiV. STAT. ANN. art. 852a, §§ 2.09, 11.11(4) (Vernon 1964).
139. 665 S.W.2d at 451.
140. 557 S.W.2d 946 (Tex. 1977).
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order failed to make a finding of fact "that the consolidated area is a
common reservoir. '"141 The relevant enabling act was section 10 of
Article 6008,142 a statute which delegated to the Railroad Commis-
sion a power to prorate and regulate gas production from a common
reservoir.' 43 The statute, however, did not require such a finding
before the Commission could act by way of regulation. This omission
from the statute would, under Charter Medical's interpretation of AP-
TRA section 16(b), require that no finding of underlying fact be made
that the consolidated area was a common reservoir. This is the oppo-
site of what the supreme court held in Graford Oil Corp. 144

In Thompson v. Railroad Commission,14 5 the supreme court con-
demned the practice whereby an agency attempts to make summaries
of the evidence serve as the findings of fact mandated by Texas Motor
Carrier Act section 5a(d), stating that such summaries do not consti-
tute the requisite findings of fact and their omission renders the
agency's final order invalid on its face. 146 The court noted, "[a]n or-
der of the Commission must contain more than a mere reference to
the evidence. A valid order . . . must contain a finding of fact...
upon which the order is founded."' 4 7

In language directed at the Railroad Commission's findings that
the services and facilities of existing carriers were inadequate and that
the public convenience would be promoted by granting the applica-
tion, the court said, "[o]bviously, that is not a finding of fact, but is
only a finding of an ultimate conclusion, partly in the words of the
statute."'1 48 The court then referred to decisions in other jurisdictions
construing similar statutes. 149 The court found that they all held that
"a general conclusion . . . is not a compliance with the statutory re-
quirement that the Commission file findings of fact.' 15 °

141. Id. at 950.
142. TEX. REV. CIv. STAT. ANN. art. 6008, § 10 (Vernon 1962) (repealed 1977).
143. Id.
144. 557 S.w.2d 946 (Tex. 1977).
145. 240 S.W.2d 759 (Tex. 1951).
146. Id. at 762.
147. Id. (citing Chicago Rys. Co. v. Commerce Comm'n ex. rel. Chicago Motor Coach

Co., 336 I11. 51, 167 N.E. 840 (1929)).
148. Id.
149. Id.
150. Id. See also Morgan Drive Away, Inc. v. Railroad Comm'n, 498 S.W.2d 147, 150-51

(Tex. 1973) (court again emphasized that mere recitals of the evidence will not suffice under
section 91 lb(5) of the Motor Carrier Act). Interestingly, in Morgan the supreme court tacitly
recognized that findings of basic fact are to be measured, in determining their sufficiency,
against the evidence adduced in the case. In explaining that it did not have to reach that point
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From these decisions handed down before Charter Medical, it is
clear that the supreme court applied its substantial evidence test in its
ordinary form; that is, as a measure of the agency's reasoning of the
evidence in arriving at findings of underlying fact. It is equally clear,
however, that in Charter Medical the supreme court inexplicably re-
jected the force and effect of these precedents in favor of a new and
severely restricted view as to when findings of underlying fact are re-
quired and the standard of judicial review of those findings of fact.

Further criticism of the court's position can be found from the
statutory antecedent of section 16(b). The language of that section
was taken, virtually verbatim, from section 12 of the 1961 Model
State Administrative Procedure Act.15 I Had the supreme court in
Charter Medical made an effort at traditional statutory interpretation,
it most certainly would have discovered that the Commissioners on
Uniform State Laws did not mean that only mandatory fact findings
set forth in the relevant enabling act be supported by findings of un-
derlying fact.

The Commissioner's comment to the section of the Model Act
requiring the statement of underlying facts notes that the purpose of
the language was "to require the agency findings to go beyond a mere
statement of a general conclusion in the statutory language. . . or in
language of similar generality." 15 2 The comment15 3 further states that
the drafters' intent was "to require the degree of explicitness imposed
by decisions as Saginaw Broadcasting Co. v. FCC. . . where the court
required a statement of 'the basic or underlying facts'.' I 54

The Saginaw court observed that ultimate facts, usually found in
the language of the statute, were to be inferred from the basic facts
found by the agency. 155 The court reasoned that to sufficiently sup-
port an order, findings of fact must include the basic facts from which
the ultimate facts in the terms of the statutory criterion are in-

because the findings were not sufficiently full and complete so as to illustrate the reasonable-
ness of the agency's findings of ultimate fact, the court indicated the proper role of the "sub-
stantial evidence test." Id. at 150-52. Cf Auto Convoy Co. v. Railroad Comm'n, 507 S.W.2d
718, 721 (Tex. 1974) (in which the supreme court declared the findings of underlying fact
sufficient to reasonably support the agency's findings of ultimate fact, and therefore were "find-
ings upon the material issues to be reviewed and tested under the substantial evidence rule").

151. REVISED MODEL STATE ADMINISTRATIVE PROCEDURE ACT § 12, 14 U.L.A. 419

(1961).
152. Id. § 12 comment.
153. Id.
154. 96 F.2d 554, 563 (D.C. Cir.), cert. denied, 305 U.S. 613 (1938).
155. 96 F.2d at 560.
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ferred. 156 The court also commented that "[a] reviewing court cannot
properly exercise its function upon findings of ultimate fact alone, but
must require also findings of the basic facts which represent the deter-
mination of the administrative body as to the meaning of the evi-
dence, and from which the ultimate facts flow.' 1 57

More revealing still is the fact that the Commissioners on Uni-
form State Laws have clarified their original intent by revising the
section of the Model Act which requires findings of fact.'5 ' Section 4-
215(c) of the 1981 Model Act (the equivalent of APTRA section
16(b)) does not refer to findings of fact "in statutory language." 159

Instead, that section now provides that "[f]indings of fact, if set forth
in language that is no more than mere repetition or paraphrase of the
relevant provision of law, must be accompanied by a concise and ex-
plicit statement of the underlying facts of record to support the
findings.'

16 °

An inherent ambiguity in APTRA section 16(b) lies in the word

156. Id.

157. Id. at 561. The Saginaw case is of great interest in another respect. It delineates the
transcending importance of an agency's findings of fact in the rule of law generally, an imputa-
tion of importance directly opposed to the triviality imputed by the Supreme Court of Texas in
Charter Medical where the power of a reviewing court was so severely restricted as to be
practically meaningless in most cases of judicial review. The court said in Saginaw:

The requirement that courts, and commissions acting in a quasi-judicial capacity,
shall make findings of fact, is a means provided by Congress for guaranteeing that
cases shall be decided according to the evidence and the law, rather than arbitrarily
or from extralegal considerations; and findings of fact serve the additional purpose,
where provisions for review are made, of apprising the parties and the reviewing
tribunal of the factual basis of the action of the court or commission, so that the
parties and the reviewing tribunal may determine whether the case has been decided
upon the evidence and the law or, on the contrary, upon arbitrary or extralegal con-
siderations. When a decision is accompanied by findings of fact, the reviewing court
can decide whether the decision reached by the court or commission follows as a
matter of law from the facts stated as its basis, and also whether the facts so stated
have any substantial support in the evidence. In the absence of findings of fact the
reviewing tribunal can determine neither of these things. The requirement of findings
is thus far from a technicality. On the contrary, it is to insure against Star Chamber
methods, to make certain that justice shall be administered according to facts and
law. This is fully as important in respect of commissions as it is in respect of courts.

Id. at 559.
158. MODEL STATE ADMINISTRATIVE PROCEDURE ACT (Supp. 1981), 14 U.L.A. 371

(Supp. 1984).
159. Id. at § 4-215(c); see TEX. REV. CIv. STAT. ANN. art. 6252-13a, § 16(b) (Vernon

Supp. 1984).
160. MODEL STATE ADMINISTRATIVE PROCEDURE ACT § 4-215(c), 14 U.L.A. 371

(Supp. 1984) (emphasis added).
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"supporting."' 6'' Does this mean that the agency must state findings
of basic or underlying fact which, with reasonable certainty, show
that the agency did not make a clear error in choosing one legal con-
clusion over another, or does the word simply mean that the findings
of underlying fact must furnish some slight degree of justification for
the findings of ultimate fact chosen by the agency? Stated another
way, does the word "supporting" mean only that any findings of basic
fact must not contradict the agency's findings of ultimate fact? The
latter kind of construction would, of course, be quite opposed to the
very purposes and functions designed to be served by findings of un-
derlying or basic fact. However, it seems to be the construction set-
tled upon by the Supreme Court of Texas in Charter Medical. 162 This
is indicated by the emphasis and language employed by the court in
dealing with the form and characteristics required for individual find-
ings of underlying or basic fact. 163 In the court's fixation about indi-
vidual findings, it totally ignored the principal thing-the probative
force of such fact findings, when considered as a whole, in relation to
the finding of ultimate fact chosen by the agency.

Finally, it is obvious that APTRA section 16(b) should be judi-
cially interpreted in light of the essential purposes which findings of
basic fact are designed to serve."6 It is beyond question that these
purposes extend equally to all contested cases, whether specific find-
ings of ultimate fact are mandated by statute, or a rule of the agency,
or by neither. Even the supreme court recognized this in Charter
Medical, stating that "[j]udicial review would be enhanced if all gen-
eral conclusions of an agency were accompanied by a statement of
underlying facts."'' 65 However, the court's acknowledgement entirely
misses the point that a statement of the underlying facts is absolutely
essential for the reasons previously mentioned. 66 The ambiguity of
APTRA section 16(b) should have been resolved by the court in har-
mony with the purposes such findings of underlying fact are designed
to serve. 167

Nevertheless, on the erroneous premise that the "plain language"
of section 16(b) of APTRA so dictated, the supreme court disre-

161. TEX. REV. CIv. STAT. ANN. art. 6252-13a, § 16(b) (Vernon Supp. 1984).
162. 665 S.W.2d at 451-52.
163. Id.
164. See supra notes 16-22 and accompanying text.
165. 665 S.W.2d at 451.
166. See supra notes 16-22 and accompanying text.
167. Id.
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garded its own decisions construing APTRA section 16(b), 168 other
statutes which required administrative findings of fact, 169 the writings
of commentators,' 7 and other interpretive aids,17' to arrive ultimately
at the unique decision that findings of underlying fact are required of
an agency, in a contested case, only to support findings of ultimate
fact mandated by an enabling act. 172 It is now up to the practioners
and agencies to sort out the contradictions and defects in this decision
of the supreme court.

The supreme court's opinion in Charter Medical, fails to give
meaning to the rules it states therein. It fails to explain its departures
from its previous decisions, and it establishes a poor pattern for judi-
cial review of an agency's final order in a contested case.

The opinion omits any analysis of the findings of basic fact to
which it makes only a collective reference. It does not illustrate how
these basic facts lead logically to the reasonableness of the single find-
ing of ultimate fact found by the court to be supported by those find-
ings of underlying fact and determinative of the appeal. This form of
judicial review can be the Texas standard but it should not be in light
of the importance of matters normally at issue in contested cases and
their judicial review. This form of judicial review says nothing more
than: "[t]he court has looked at the findings of basic fact and con-
cludes they are sufficient." Moreover, the number of findings of basic
fact and the number of pages they comprise in the administrative or-
der are meaningless in the sense implied by the court in Charter Medi-
cal. 'M Law is an intellectual endeavor. It is not the work of a
tallyman.

Notwithstanding the preceding criticisms, the supreme court's
most grievous error in Charter Medical was its usurpation of the
power and duty of an administrative agency, thereby setting a horri-
ble example for other reviewing courts. The usurpation was no doubt
unintentional and resulted apparently from the supreme court's gross

168. See supra notes 131-50 and accompanying text.
169. See supra notes 28-39 and accompanying text.
170. See supra notes 57, 105 and accompanying text.
171. See supra notes 151-60 and accompanying text.
172. 665 S.W.2d at 451.
173. Id. at 452. There the court points out that the agency made almost five hundred

findings of fact covering approximately forty-eight pages. But it noted that many of them do
not satisfy the requirements because they are nothing more than recitals of evidence,
"[n]evertheless, there are sufficient findings such that we can fairly and reasonably say that the
underlying or basic facts support the Commission's conclusions on the ultimate or statutory
criteria." Id.
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misunderstanding of the nature, functions, and purposes of agency
fact findings as well as the jurisdictional limits of a reviewing court's
authority. The court states in its opinion that "the Commission cor-
rectly found that Charter Medical failed to establish that its facility
was necessary to meet the healthcare needs of the community
.... 174 The court then held that the Commission's final order
would be upheld on the basis of this single finding of ultimate fact
even though the court simultaneously expressed doubt that the Com-
mission's other findings of ultimate fact were similarly supported. 175

The court's holding is therefore directly opposed to the fundamental
rule of SEC v. Chenery Corp. ,176 that a reviewing court may not ordi-
narily uphold an agency order on a basis other than that stated by the
agency in its order and that the order must be judged solely upon the
basis which it is expressly grounded. 177 If the Commission's other
findings were defective, the court should have remanded the case un-
less it was convinced that the agency would have reached the same
decision on the basis of its valid findings alone and that the other
findings were, indeed, valid. If the supreme court was of that opinion,
its written decision should have reflected as much so that the basis of
the court's decision can be known and understood.

V. CONCLUSION

In summary, the Texas Supreme Court and the court of appeals
apparently agreed in Charter Medical that two basic principles ap-
plied in the judicial review of an agency's findings of fact. First, they
agreed that the ultimate fact characterized as "public need" was,
under APTRA section 16(b), required to be supported by a separate
statement of the basic facts found by the Commission in support of
that ultimate fact. 178 Second, they agreed that the Commission's find-
ings of basic fact, relating to "public need," must fairly and reason-
ably support the agency's finding of ultimate fact on that criterion. 179

The two decisions then diverged because they applied these agreed
principles to different subjects.

The court of appeals, reciting at length each of the basic facts

174. Id. at 453.
175. Id.
176. 318 U.S. 80 (1943). See supra note 69 and accompanying text.
177. Id. at 94-95.
178. 665 S.W.2d at 450-52; 656 S.W.2d at 939-44.
179. 665 S.W.2d at 451; 656 S.W.2d at 941.
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possibly related to "public need," held that they did not fairly and
reasonably support the agency's finding of ultimate fact as to "public
need" because they were silent as to the basis or theory upon which
the Commission acted in choosing which of the two projects should
be approved from among the three proposed for the same vicinity to
offer substantially the same health care to meet the "public need."'' 0

The supreme court, on the other hand, without mentioning the
crux of the controversy about public need, opaquely held that "Char-
ter Medical failed to establish that its facility was necessary to meet
the healthcare needs of the community, as required by the statute
.. ,""8 This proclamation is, of course, quite impervious to any
logical testing, analysis, or evaluation; and, like the famous excursion
ticket, it is "good for this day and trip only." It is not authentic judi-
cial review.

One cannot know the basis of the court's decision as to the suffi-
ciency of the evidence to support a finding of underlying fact or as to
the sufficiency of the underlying facts to support a finding of ultimate
fact. When a court concludes that the evidence or findings are subjec-
tively determined by it to be sufficient, without referring to any evi-
dence or findings, and without explaining how the evidence leads to
those findings, the court opens itself to the justifiable criticism that it
did not actually and thoroughly examine the evidence, the findings,
and the inferences drawn by the agency, or that the court did not
understand those complex matters, particularly that it did not under-
stand the factors relevant under applicable law and the technical evi-
dence involved. Moreover, if the reviewing court actually engaged in
such analysis and evaluation, its failure to state what evidence or find-
ings form the basis of its conclusions deprives the court's decision of
any precedential value. How shall others know what the supreme
court views as sufficient? By merely stating conclusions relative to
such matters, questions as to the sufficiency of the evidence and the
findings may be determined merely on a post hoc, intuitive, and neces-
sarily inconsistent basis. Of what good are such decisions? What do
they really accomplish beyond deciding the single dispute before the
court? No one is assisted by them. The losing party remains uncon-
vinced. Lower courts are not informed. The supreme court itself is
not really informed as the case may bear on subsequent appeals to the
court. Rather than this form of judicial review, it would be better for

180. 656 S.W.2d at 941-44.
181. 665 S.W.2d at 453.
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the legislature simply to make the decision of the agency final except
for instances when parties are deprived of property or constitutional
rights.

Judicial review of the final orders of administrative agencies is,
however, susceptible of being conducted in a manner justifying the
expense involved and in a manner consistent with the importance of
the subject matter. The legislature in APTRA has provided for such
judicial review under specified standards. The holdings and theories
of Charter Medical must be changed if reviewing courts are to observe
their jurisdictional bounds, if contested cases are to be determined
upon facts and law and not arbitrarily or upon extralegal considera-
tions, and if the parties are to have the authentic judicial review con-
templated by the legislature. Hopefully, the supreme court will
recognize that it has taken a wrong turn and act, directly or indi-
rectly, to correct its course. Failing that, the problem is left to the
legislature notwithstanding that many important interests are at risk
in the interim.
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