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During the past year, the volume of labor litigation in the Fifth
Circuit continued at a high level. The court dealt with dozens of la-
bor-related issues during the survey period. A number of cases arose
in the traditional labor areas of union-employer disputes, NLRB en-
forcement proceedings, and employee complaints under the various
compensation acts. However, there were no significant developments
in these areas.' The major developments occurred in the areas of the
Employee Retirement Income Security Act of 1974, the Occupational
Safety and Health Act, and the developing law of employment at will.
This year also produced a significant decision interpreting the Rail-
way Labor Act.

I. FIDUCIARY RESPONSIBILITIES UNDER ERISA

In Donovan v. Cunningham,2 the Fifth Circuit, for the first time,
faced a particularly thorny problem created by the Employee Retire-
ment Income Security Act of 1974 (ERISA).3 The Act authorizes an
employer to create an employee benefit plan known as an employee
stock ownership plan or "ESOP" in which employees can invest in
securities issued by the sponsoring company.4 The Act contemplates
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1. The Fifth Circuit did hold that in a § 301 proceeding to enforce an arbitration award,
the Texas four year statute of limitations governed, rejecting the argument that the shorter
period provided by the United States Arbitration Act, the Texas Arbitration Act, § 10(b) of
the National Labor Relations Act should be followed. See, International Union of Electrical
Radio and Machine Workers Local 1013 v. Ingram Mfg. Co., 715 F.2d 886 (5th Cir. Sept.
1983). Additionally, the court issued two rulings which found employers in contempt of ear-
lier NLRB enforcement orders. Given the relative infrequency of contempt findings, these two
decisions are worth noting. See NLRB v. Southwestern Bell Telephone, 730 F.2d 166, (5th
Cir. Mar. 1984) (employer denied an employee the presence of a union representative in an
investigatory interview and denied the union access to personnel files for use in grievance pro-
cedure) and NLRB v. Trailways, Inc., 729 F.2d 1013 (5th Cir. Apr. 1984) (employer's dispa-
rate application of a no solicitation/no distribution rule).

2. 716 F.2d 1455 (5th Cir. Oct. 1983).
3. 29 U.S.C. §§ 1000-1461 (1982).
4. Id. § 1107(d)(6).
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that such plans will be administered by fiduciaries designated by the
sponsoring employer, with the assets of the plan maintained in trust
for the benefit of the participating employees.

In Cunningham, the court was compelled to strike a balance be-
tween dual statutory objectives which seem potentially antithetical:
ensuring that the trustees of an ESOP honor their fiduciary responsi-
bilities under ERISA while, at the same time, facilitating investment
in the securities of the sponsoring employer. The defendant, Cun-
ningham, was chairman of the board and sole shareholder of the
sponsoring employer, Metropolitan Contracting Services (MCS).
Cunningham and other MCS officers comprised the trustees of the
ESOP. Trustee purchases of MCS stock from Cunningham were
challenged by the Secretary of Labor.

Section 404 of ERISA imposes upon employee benefit plans a
general fiduciary responsibility similar to that developed at common
law. This duty is based upon a "prudent man" standard and also
requires that the fiduciary obey the duty of loyalty to "discharge his
duties . . . solely in the interest of the [plan] beneficiaries and partici-
pants." 5 Additionally, section 406 specifies a series of prohibited
transactions, including a stringent prohibition against any self-dealing
involving the plan's assets.6 In order to accommodate the creation of
ESOPs, Congress relaxed this prohibition against self-dealing by per-
mitting a defense to such a charge in section 408. That section pro-
vides that "[a]n ESOP may acquire employer's securities in
circumstances that would otherwise violate Section 406 if the
purchase is made for 'adequate consideration.' "'

The Cunningham court attempted to determine the proper test of
"adequate consideration"; a matter of first impression. Adequate
consideration is generally defined in section 3(18) of the Act as the
"fair market value . . . as determined in good faith by the trustee."'

The defendants contended that the appropriate standard was subjec-
tive good faith. The Secretary of Labor urged a much stricter stan-
dard based on the Internal Revenue Service's rules for certain
transactions in closely held stock. The court rejected both conten-
tions and scolded the Secretary for failure to promulgate regulations,

5. Id. § I 104(a).

6. Id. § 1106.

7. 716 F.2d at 1465 (citing 29 U.S.C. § 1106(b) (1982)).

8. 29 U.S.C. § 1002(18).
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as contemplated in section 3(18), to provide guidance to fiduciaries
concerning the adequacy of consideration.

The court in Cunningham applied the common law "prudent
man" standard, as embodied in section 404 of the Act, to resolve the
issue of whether adequate consideration existed under section 3(18),
which would determine whether the trustees had a defense to the self-
dealing prohibited under section 406. This standard, the court ex-
plained, focuses on how the fiduciary performed in making the invest-
ment, not on how the investment performed after its acquisition. The
court noted that "this is not a search for subjective good faith-a pure
heart and an empty head are not enough."9 The burden is clearly on
the fiduciary to prove on objective grounds that adequate considera-
tion was indeed paid for the securities. The court determined that the
trustees in Cunningham failed to meet this burden.

The fiduciaries relied upon an evaluation of the stock by Rotan
Mosle, an independent brokerage firm. Unfortunately, the evaluation
had been made more than a year before the purchase and a number of
the factual assumptions upon which the brokerage house had relied
were no longer valid.

The trial court held that this independent appraisal, updated by
the trustees' own personal assessments of the company's financial
prospects, constituted measures to determine the fair market value of
MCS stock which were "reasonable and prudent for individuals in the
position of these members of the Administrative Committee of the
MCS ESOP." 1° The court of appeals reversed, rejecting in part the
trial court's factual findings as clearly erroneous. The court, however,
based its holding primarily upon the legal ground that the appellees
did not show "facts that establish their prudent investigation of the
price they paid for MCS stock."" The court summarized:

The insufficiency of appellees' [trustees'] investigation lies in their
failure to identify the facts and assumptions underlying the [in-
dependent] appraisal and to consider whether they remained valid
at the time of the ESOP transactions. Cursory study of [this ap-
praisal] would have shown that they did not [remain valid] in sev-
eral material respects. 12

The court cautioned, "an independent appraisal is not a magic

9. 716 F.2d at 1467.
10. Donovan v. Cunningham, 541 F. Supp. 276, 287 (S.D. Tex. 1982).
11. 716 F.2d at 1469.
12. Id. at 1469-70.
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wand that fiduciaries may simply wave over a transaction to ensure
that their responsibilities are fulfilled."' 13 While fiduciaries are enti-
tled to rely on the expertise of others, they must ensure that their
experts' opinions are based upon accurate and up-to-date informa-
tion.' 4 Thus, the court found the fiduciaries in violation of both sec-
tion 404, for general failure to follow their fiduciary duties, and
section 406 for engaging in prohibited self-dealing. 5 It is difficult to
quarrel with the court's conclusions, but the opinion does leave fiduci-
aries operating at some peril for innocent failures to follow the proper
standards.

The court identified a number of errors in the process by which
the trustees evaluated the fair market price of the closely held MCS
stock. First, the independent appraisal was based on faulty data and
assumptions about the company's projected revenue growth-errors
which the trustees as company officers should have noted.' 6 Second,
and more importantly, the trustees failed to make an adequate analyt-
ical and disinterested evaluation of how their actions, as officers of the
company, would affect the price of the stock. Thus, the trustees made
unduly optimistic projections of the company's growth,"' they failed
to take proper account of their company's operations,' 8 and they ap-
parently misconceived the compulsory nature of their obligation to
make a contribution of $1 million to the fund.' 9 Together with the
delay in using the independent appraisal, these factors showed a fatal
lack of caution "when investing the money of others."2 ° In their role
as fudiciaries, having dual loyalties to the company and to the com-
pany's employees who are the plan-beneficiaries under ERISA,2' Cun-
ningham and his fellow officers/trustees failed to exercise adequate
care and prudence on behalf of their employees.22

The court's prudent-man standard seems less exacting than the
standard set forth by the Second Circuit in Donovan v. Bierwirth.23

Though no ESOP was involved in Bierwirth, the situation is analo-

13. Id. at 1474.
14. Id. at 1469.
15. Id.
16. Id. at 1470.
17. Id.
18. Id. at 1471.
19. Id. at 1472.
20. Id. at 1470.
21. Id. at 1473 n.38.
22. Id. at 1473-74.
23. 680 F.2d 263 (2d Cir. 1982), cert. denied, 459 U.S. 1069 (1983).
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gous to Cunningham in that corporate trustees were dealing with
their own company stock in a plan, attempting to ward off a hostile
tender offer. Judge Friendly, writing for the court, measured fiducia-
ries' conduct against their duty of loyalty under section 404 and con-
cluded that trustees' "decisions must be made with an eye single to
the interests of the participants and beneficiaries. "24 By its emphasis
on the prudent-man standard of section 404, the Fifth Circuit appears
to have molded a less stringent standard for corporate fiduciaries
dealing in their own company's stock for an employee pension plan.25

The Fifth Circuit also repeatedly noted the failure of the Secre-
tary of Labor to promulgate regulations which would provide gui-
dance to trustees caught in the conundrum created by Congress when
it authorized ESOP fiduciaries to invest in the securities of the spon-
soring employer.26 This fact situation may well be a commonplace
occurrence, for one must assume that there will be frequent overlap
between the officers of the sponsoring employer and the trustees of an
ESOP. This potential conflict, coupled with a statutory goal of en-
couraging the ESOP to invest in securities of the sponsoring em-
ployer, fiduciary questions will abound. Obviously, specific guidelines
from the Secretary of Labor would be beneficial.

The Fifth Circuit suggested another problem which could affect
pension benefit plans funded through an ESOP. The company funds
needed to purchase ESOP shares "represent additional labor cost to
the company and hence are not available to the shareholders as prof-
its."2 Imprudent investment in a company's shares could have the
paradoxical effect of depriving shareholders-the employees them-
selves--of their rightful benefits as measured by profits in the
company.2"

II. OSHA-EMPLOYEE STANDING IN ENFORCEMENT
PROCEEDINGS

Donovan v. Oil, Chemical & Atomic Workers Local 4-2329

24. Id. at 271.
25. Indeed, the Fifth Circuit appeared to reject the Second Circuit's standard, on the

grounds that many potential fiduciaries would decline to serve if their conduct were measured
by such a standard. 716 F.2d at 1473 n.38.

26. 29 U.S.C. § 1108(e) (1982).
27. 716 F.2d at 1471.
28. See supra notes 5-7 and accompanying text.
29. 718 F.2d 1341 (5th Nov. Cir. 1983), cert. denied, 52 U.S.L.W. 3828 (U.S. May 14,

1984) (No. 83-1298).
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presented the Fifth Circuit with a question of first impression con-
cerning the extent of employee (or employee representative) participa-
tion in enforcement proceedings under the Occupational Safety and
Health Act of 1970 (OSHA).30 The case is clouded by conflicting in-
terpretations of the statute by the current Secretary of Labor and his
predecessor, as well as by a conflict between the Secretary and the
Occupational Safety and Health Review Commission ("Commis-
sion"). Practitioners in the labor field are familiar with statutory in-
terpretations which reflect changing political tides, and one assumes
this type of change is part of the background in the instant case.3'

OSHA was passed by Congress to assure safe and healthy work-
ing conditions. The Act places primary responsibility for promulgat-
ing safety standards upon the Secretary of Labor and authorizes the
Secretary to enforce such standards through inspections and prosecu-
tion of violators. Enforcement proceedings under the Act are initi-
ated by a "citation" issued by the Secretary to the offending employer.
If the employer fails to file a notice of contest within the fifteen day
statutory time period, the Secretary's citation and proposed penalty
become final and unreviewable. The employer's notice of contest trig-
gers a formal adjudicatory administrative proceeding which includes
a hearing, findings of fact, review by the Commission, and ultimate
review for any aggrieved party in a court of appeals.

Donovan focused on the right of employees to participate in an
administrative enforcement proceeding after an employer has filed a
notice of contest. 32 With respect to employee participation in con-
tested hearings, OSHA provides: "The rules of procedure prescribed
by the Commission shall provide affected employees or representa-
tives of affected employees an opportunity to participate as parties to
hearings under this subsection. ' 33 Donovan, the Secretary issued cita-
tions against the offending employer, who in turn filed notice of con-

30. 29 U.S.C. §§ 651-678 (1982).
31. The court's opinion notes that the Secretary has switched positions "during the

course of the appeal." 718 F.2d at 1347 n.25.
32. It seems clear that if the employer does not elect to contest the citation the em-

ployee's role is limited to challenging the period of time allowed in the Secretary's notice for
the "abatement of the violation." 29 U.S.C. § 658(a) (1982). The statute provides that every
citation "shall fix a reasonable time for the abatement of the violation." Id. The statute fur-
ther provides that upon issuance of a citation, any employee representative may file a notice
"'alleging that the period of time fixed in the citation for the abatement of the violation is
unreasonable. ... Id. § 659(c). In such instances, the Commission must hear the employee
complaint. Id.

33. Id. (emphasis added).

[Vol. 16:397



test. The union intervened on behalf of the workplace employees.
Thereafter, the employer and the Secretary resolved their differences
in a settlement agreement, and the employer sought to withdraw its
notice of contest. The union objected on the ground that the settle-
ment was inadequate. Two issues arose: the first concerned the
standing of the intervening union; the second questioned the Secre-
tary's authority to reach a settlement agreement shielded from review
by the employer's withdrawal of its notice of contest.

The court first addressed the degree of participation allowed an
intervening employee or employee representative. The Secretary of
Labor urged that employee participation was limited to challenging
the time allowed the employer to abate the alleged violation. The
union, supported by the Commission, argued that once intervention
status is granted, the union is entitled to plenary participation in the
employer-initiated proceedings. The Second, Third, and Sixth Cir-
cuits have followed the Secretary's view and limited employee partici-
pation to questioning the abatement period.34

The Fifth Circuit, however, followed the broader view adopted
by the D.C. Circuit in Oil, Chemical & Atomic Workers Local 3-499 v.
Occupational Safety and Health Review Commission.35 In that case,
the circuit court permitted plenary participation by the employees in
employer initiated adjudication. In following the position taken by
the D.C. Circuit, the Fifth Circuit held that it is consistent with the
balanced statutory scheme of OSHA "to limit the scope of employee
participation at the investigatory and citation stages of the process,
yet to provide plenary participation at the adjudicatory stage."' 36 The
court of appeals based its holding on both statutory construction and
policy grounds. It found that the use of the word "parties" in section
10(c) of the Act, governing adjudication procedures before the Com-
mission, "connotes persons entitled to participate fully in litigation."3

It adopted the D.C. Circuit's construction of section 10(c) 38 based

34. Donovan v. Occupational Safety and Health Review Comm'n, 713 F.2d 918, 926-27
(2d Cir. 1983); Marshall v. Oil, Chem. & Atomic Workers Int'l Union Local 4-208, 647 F.2d
383, 388 (3d Cir. 1981); Marshall v. Occupational Safety & Health Review Comm'n, 622 F.2d
1176, 1186 (3d Cir.), cert. denied sub nom. Sun Petroleum Prod. Co. v. Marshall, 449 U.S.
1061 (1980); Marshall v. Occupational Safety & Health Review Comm'n, 635 F.2d 544, 551
(6th Cir. 1980).

35. 671 F.2d 643 (D.C. Cir.), cert. denied sub norn. American Cyanamid Co. v. Oil,
Chem. & Atomic Workers Int'l Union Local 3-499, 459 U.S. 905 (1982).

36. 718 F.2d at 1349.
37. Id.
38. 29 U.S.C. § 659(c).
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largely on that court's interpretation of the statute's legislative his-
tory, that the provision permits employees a "two-tiered" approach to
participation in administrative litigation under OSHA: the initiation
of challenge to abatement periods and full intervenor status in cases
initiated through employer contests of citations by the Secretary.39

The Fifth Circuit supported this application of section 10(c) of
OSHA on policy grounds, noting that "Congress . . .attempted to
erect a comprehensive structure that would allow for meaningful par-
ticipation of those most personally concerned with workplace
safety-the workers."' Thus the court's construction of the statute
was consistent with the congressional purpose.4' The court rejected
the Secretary's contention that its construction produced an "anoma-
lous" scheme by granting employees greater rights of participation in
actions initiated by their employers than in those initiated, solely on
the issue of abatement, by themselves. The court acknowledged that
"[t]his is the result but it is not irrational. It illustrates the fine bal-
ance struck by Congress [between the interests of employers and
employees.]" 42

The court also tidied up one final matter resulting from the Com-
mission's failure to prescribe rules specifically governing employee in-
tervention in adjudication before it. Following section 12(g) of
OSHA,' 3 the court looked to the Federal Rules of Civil Procedure for
guidance. Under rule 24(a), an intervenor of right "is treated as if he
were an original party and has equal standing with the original par-
ties." 44 The court found the import of this rule to be fully consistent
with its holding on employees' right of intervention. 5 It is a fair im-
plication from this ruling that in future OSHA proceedings in which
employees are intervenors, they will be entitled, as any intervenor, to
call witnesses, cross-examine their adversary's witnesses, to offer ar-
gument, and otherwise participate fully in development of the record.

While the court granted employees administrative standing, it
limited the scope of employee participation in the adjudication pro-
cess. The court reached this result in its answer to its second ques-

39. 718 F.2d at 1348-49.
40. Id. at 1349.
41. See supra note 32 and accompanying text.
42. 718 F.2d at 1350.
43. 29 U.S.C. § 661.
44. FED. R. Civ. P. 24(a); see also C. WRIGHT & A. MILLER, Federal Practice and Proce-

dure § 1920 at 611 (1972).
45. 718 F.2d at 1350-51.
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tion: simply stated, whether, once the employees have intervened as
parties, the Secretary and the employer can validly settle the case
without meaningful employee participation. This occurs when the
employer withdraws its notice of contest-an action destroying basis
of the administrative adversary proceeding. The court of appeals
stated that it would be inconsistent with its interpretation of the stat-
ute "to permit the employer to reach an ex parte agreement with the
Secretary,"46 thus effectively depriving the employees of their status
as parties with a stake in the terms of the settlement agreement.

Despite its interpretation of the statute, the court in Donovan
concluded that it was better policy to align itself with the three cir-
cuits that had taken the contrary position.47 The court expressed the
need to strive for uniformity in this area of administrative law, noting
that if it followed its own notion of the statute "gross disparity would
arise between the Secretary's ability to settle cases in this circuit and
his ability to do so elsewhere."4 " Consequently, the court abandoned
its own view of the statute and joined with its sister circuits in permit-
ting settlement of contested cases without employee participation or
consent. The court apparently adopted the view of the Second Cir-
cuit49 that permitting employees to remain as intervenors once the
employer had withdrawn his notice of contest "would produce an un-
workable result: the Secretary would be unduly hampered in his abil-
ity to enforce the Act."5

This problem of standing is by no means a new one. Similar
questions have arisen in the administration of the National Labor Re-
lations Act, in which the charging party plays a role akin to that of
the employees under OSHA.5 Although not express, it would seem
the court's conclusion is founded upon a recognition that meaningful

46. Id. at 1352.
47. In this instance, not only the Second, Third and Sixth Circuits had so viewed the

statute by implication, but the D.C. Circuit in dictum had concluded that such ex parte settle-
ments were permitted. Id. at 1352.

48. 718 F.2d at 1353.
49. Donovan v. Occupational Safety and Health Review Comm'n, 713 F.2d 918 (2d Cir.

1983).
50. 718 F.2d at 1353.
51. Although NLRB practice allows a charging party, union, or employer, to particpate

fully in enforcement proceedings, the Board has taken the position that it can withdraw a
complaint once issued and settle the case without the consent of the charging party. This issue
has been addressed on at least two occasions by courts of appeals in Leeds & Northrup Co. v.
NLRB, 357 F.2d 527 (3rd Cir. 1966) and more recently in ILGWU v. NLRB, 501 F.2d 823
(D.C. Cir. 1974). The D.C. Circuit's view is that such settlements between the general counsel
of the Board and the respondent can proceed over the objection of the charging party without
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enforcement of the OSHA depends in large measure upon the ability
of the Secretary to settle cases.12 As a practical matter, the court's
opinion should facilitate the settlement process. The fact that an ad-
versary union may be a full participant in the adjudicative proceeding
could persuade the employer to settle doubtful cases. Giving full
party status to an intervenor may create significant litigation by in-
jecting into the administrative hearing process a truly adversary em-
ployee group that could utilize the proceeding for a variety of
purposes potentially harmful to the employer (e.g. leverage at the bar-
gaining table, discovery for potential worker's compensation on per-
sonal injury actions). Furthermore, permitting the intervenor to
block a settlement could frustrate the administration of the Act by
permitting employer representatives to forestall settlement and pro-
long litigation for reasons unrelated to the issues at hand.

III. EMPLOYMENT AT WILL

One of the most frequently criticized doctrines in the field of em-
ployer/employee relations is the historic notion of employment at
will. The prevailing view in Texas, as elsewhere, has been that em-
ployment in the private sector, in the absence of a specific contractual
limitation, is "at-will." Therefore, the employer may terminate an
employee with impunity. Unless the reason for termination of private
employment offends some statutory provision, the employer is free to
terminate for even the most spurious reasons. 53

Recently, the Fifth Circuit, sitting in diversity jurisdiction, re-
examined the Texas doctrine of employment at will in Phillips v.
Goodyear Tire & Rubber Co.54 Phillips claimed he was discharged by
Goodyear because he gave truthful deposition testimony that was
harmful to Goodyear's interest in an antitrust case. The jury found
that the only reason for Phillips' discharge was his testimony. On
appeal, the Fifth Circuit reversed the trial court judgment in favor of
Phillips, applying the existing Texas at-will doctrine "that when an
employee is hired for an indefinite period, the employment relation-

the necessity of a hearing. It recognized that "amicable settlements" are the "life blood of the
administrative process." 501 F.2d at 826.

52. The court adopted the Second Circuit's reasoning on this point and noted that nine
out of every ten cases are settled prior to a hearing. 718 F.2d at 1353.

53. This doctrine has increasingly become the subject of debate. See Note, Protecting At
Will Employees Against Wrongful Discharge: The Duty to Terminate Only in Good Faith, 93

HARV. L. REV. 1816 (1980).
54. 651 F.2d 1051 (5th Cir. 1981).
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Ship may be terminated at will by either party. The employer may,
without liability, discharge the employee for a good reason, a bad rea-
son, or no reason at all." 55

The court added that in Texas such discharge from employment
can be made "regardless of the employer's motive without liability."56

This statement emphasizes the severity of the doctrine and the ex-
traordinary lengths to which it has been extended: here, to the dis-
charge of an employee for obeying the law and testifying truthfully.
The court specifically declined to carve an exception to the at-will
doctrine to permit relief to an employee when public policy grounds
indicate that a limit should be placed on the rule-in this case, to
protect the integrity of the judicial system." The court acknowledged
the lack of Texas precedent covering the application of the rule to
cases involving employees' refusal to violate the law, but refused to
follow a small minority of states which have recognized a public pol-
icy exception. 8 Judge Brown, in dissent, called the basis for Phillip's
termination a "new but stark, shocking claim."59 It is from this nadir
of employee rights that some amelioration of this harsh doctrine has
emerged from the court of appeals, but the relief is based on federal
labor law.6°

This year-pursuant to section 301 of the Labor Management
Relations Act of 1947 6 1-the Fifth Circuit decided Smith v. Kerrville
Bus Co. ,62 a case which may portend a willingness to look for a means
to escape the rigidity of the employment at-will doctrine. A dis-
charged bus driver, Smith, brought suit claiming wrongful termina-
tion; 63 the trial court entered summary judgment for the defendant

55. Id. at 1054.
56. Id. at 1055.
57. Id. at 1055-57.
58. Id.
59. Id. at 1057 (Brown, J., dissenting).
60. The state law basis of Phillips may itself be undergoing change in circumstances simi-

lar to those in that diversity case. In Hauck v. Sabine Pilots, Inc., 672 S.W.2d 322 (Tex.
App.-Beaumont, 1984), the state court remanded for trial on the merits a case in which
summary judgment had been rendered against an employee discharged for refusal to perform
an unlawful act. As its basis, the court cited several non-Texas cases permitting relief to em-
ployees discharged for essentially the same reason. Id. at 323-24.

61. Codified at 29 U.S.C. § 185 (1982). This Act has been judicially construed as author-
izing the federal courts to create a body of federal common law with respect to collective
bargaining agreements. Textile Workers Union of America v. Lincoln Mills, 353 U.S. 448,
456-57 (1957).

62. 709 F.2d 914 (5th Cir. July 1983).
63. Id. at 915.
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employer. At the time of the plaintiff's discharge, a collective bar-
gaining agreement existed between the employer and a drivers' com-
mittee. 64 The agreement was skeletal in nature and contained no
provision limiting the employer's right to terminate employees.65

Although the agreement contained no formal grievance procedure,
there was a provision for a bi-annual meeting between the drivers'
committee and the employer for the purpose of disposing of "griev-
ances. '"66 No reference was made in the agreement to the Driver's
Rule Book, a manual promulgated by the employer containing vari-
ous safety and disciplinary rules.6 7

The employer asserted that because there were no limitations in
the collective bargaining agreement upon its power to discharge, it
could terminate the plaintiff at-will as a matter of Texas law. 68 In-
stead of deciding the case under state law, the court decided the issue
under section 301 of the Labor Relations Management Act of 1947.
The court concluded that the Driver's Rule Book implied a limitation
upon the employer's right to discharge. 69 The court reasoned that
because the Driver's Rule Book stated various activities that would
constitute cause for discharge, it was "reasonable to infer that any
discharge would be for cause."'7 0 Having determined that the Driver's
Rule Book placed limitations upon the employer's right to terminate,
the next question was whether the handbook could be "deemed a part
of the employment agreement between Smith and Kerrville,"' 7

,

thereby subjecting the Rule Book to section 301 and the construction
placed upon it by federal courts. The court, in a relatively broad
reading of the governing authorities, concluded that even though
there was no mention of the Rule Book in the collective agreement,
there was an unresolved fact issue concerning the intent of the parties
regarding its inclusion in the agreement.72 On this basis, the court
remanded the case for a determination of this factual issue.7 3

The court's reasoning, that the case presented a section 301 mat-

64. Id.
65. Id.
66. Id.
67. Id.
68. Id.
69. Id. at 920.

70. Id.
71. Id.
72. Id.
73. Id.
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ter, reflects a willingness on the court's part to imply limitations
broadly upon the employer's right to terminate employees at-will.
Underlying the opinion is a hostility toward the harshness of the em-
ployment at-will doctrine. Finally, the court's reasoning suggests that
there is at least one line of attack against the Texas doctrine of em-
ployment at-will. Employee handbooks, such as the Driver's Rule
Book promulgated by Kerrville Bus, are relatively commonplace in
private sector employment. Indeed, such employee handbooks fre-
quently exist among employers who do not have collective bargaining
relationships with a labor organization.74

The employment at-will doctrine appears in the early Texas
Supreme Court case of East Line & Red River Railroad Co. v. Scott."
The court stated, "It is very generally . . . held [that] when the term
of service is left to the discretion of either party . . . either [party]
may put an end to it at will, and so without cause. '"76 More recently
the doctrine was characterized by a state court of appeals." "[W]hen
a contract . . . does not . . . prescribe conditions which shall deter-
mine the duration of the relationship, the contract may be terminated
by either party at will.""8

It can be argued that the oral contract of employment between
Smith and Kerrville Bus encompassed the Driver's Rule Book. Fur-
thermore, the Driver's Rule Book, by specifying the grounds for dis-
charge, necessarily implied that discharge would be only for cause.
Thus, the Rule Book arguably prescribed conditions which would de-
termine the duration of the employment relationship. If the Driver's
Rule Book did imply that discharge could be only for cause, then the
parties' agreement did prescribe conditions which would determine
the duration of the relationship and the employment would no longer
be at-will under Texas law. Obviously, the Texas courts have not
adopted this reasoning, but both state and federal courts have indi-
cated a desire to alleviate the harsh results of the employment at-will
doctrine. The Fifth Circuit's opinion in Kerrville may be a forerunner
of such change.

74. Typically, the collective bargaining agreement would supersede, as a matter of law,
any unilaterally promulgated rulebooks and, accordingly, they tend to predominate in the un-
organized employment sector.

75. 72 Tex. 70, 10 S.W. 99 (1888).
76. 72 Tex. -, Id. at 102.
77. See Horn v. Builder Supply Co., 401 S.W.2d 143, 149 (Tex. Civ. App.-Tyler 1966,

writ refd n.r.e.).
78. Id.
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IV. NATIONAL MEDIATION BOARD-REPRESENTATION

PROCEEDINGS-JUDICIAL INVOLVEMENT

In a case of first impression, the Fifth Circuit decided to become
involved in a representation matter arising under the Railway Labor
Act. In doing so, the court was forced to distinguish long-standing
contrary precedent. The success of the court's effort in this regard
should enjoy only mixed results. Russell v. National Mediation
Board7 9 raised a central jurisdictional issue: whether a federal court
may review a refusal by the National Mediation Board to process an
application to hold a representation election which would decertify a
union as a collective bargaining representative.

The historic view, as expressed by the Supreme Court in Brother-
hood of Railway & Steamship Clerks, Freight Handlers, Express &
Station Employers v. Association for Benefit of Non-Contract Employ-
ees,80 was that action by the National Mediation Board in representa-
tion proceedings was not ordinarily subject to judicial review. In
Brotherhood of Railway & Steamship Clerks, the court held that inas-
much as the Railway Labor Act conferred upon the Board the power
to "establish the rules governing elections . . . its decision on the
matter is not subject to judicial review where there is no showing that
it has acted in excess of its statutory authority."'" Identical notions
have emerged under the National Labor Relations Act. The Supreme
Court has held that there could be no review of NLRB decisions in
representation matters unless the Board has acted "in excess of its
delegated powers and contrary to a specific prohibition in the Act."82

In Russell, the Fifth Circuit noted that the facts of the case
presented a compelling need for judicial intervention. The police of-
ficers and special agents employed by the Santa Fe Railroad had been
represented in collective bargaining since Board certification in 1943.
The initial representation was by the Railway Patrolman's Union. It
was superseded some years later by the Brotherhood of Railway Air-
line and Steamship Clerks (BRAC). In recent years, these employees
had become dissatisfied with BRAC representaiton. In order to ac-
complish removal of the unwanted bargaining representative, one of
the employees, Russell, obtained authorization from a substantial
number of the bargaining unit employees designating him to serve as

79. 714 F.2d 1332 (5th Cir. Sept. 1983), cert. denied, 104 S. Ct. 2385 (1984).
80. 380 U.S. 650 (1965).
81. Id. at 669.
82. Leedom v. Kyne, 358 U.S. 184, 188 (1958).
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representative of the employee unit. Russell, armed with authoriza-
tion, filed an application for investigation of the representation issue
with the Board. He requested that the Board certify the appropriate
representative under the Act. The Board conducted an inquiry,
which included receiving communications from interested parties and
declined to process the Russell application on the basis that Russell
lacked an intent to represent the subject craft or class if elected.83 The
Board asserted that Russell's application amounted to a request for
decertification, which the Board argued, was beyond its powers under
the Railway Labor Act and contrary to the Act's purpose to promote
peaceful settlement of labor disputes through collective bargaining. 4

Russell sued, alleging that the Board's actions were unlawful and
in excess of its statutory authority, and sought an order compelling
the Board to hold a representation election. The district court denied
relief, concluding that the Board's investigation was " 'sufficient and
within its scope of authority.' "85

In reaching its conclusion to reverse the lower court, the Fifth
Circuit determined that the employees in question had a statutory
right to "opt for nonrepresentation." 86 This conclusion, the court
noted, was well founded both in notions of fairness as well as gov-
erning precedents. For example, the Supreme Court in Brotherhood
of Railway & Steamship Clerks had stated that "[tlhe legislative his-
tory supports the view that the employees are to have the option of
rejecting collective representation."8 7 The Fifth Circuit reasoned that
the Board, "in refusing to go forward with Russell's particular appli-
cation,"88 had violated a clear statutory duty.

Unlike the National Labor Relations Act, the Railway Labor
Act does not provide any statutory procedure for decertification of an
unwanted bargaining representative.89 The court's opinion notes that
during oral argument, the Board's attorney advised the court "that
the appropriate course of action here would have been for the employ-

83. 714 F.2d at 1336.
84. Id. at 1336-37, 1341-43.
85. Id. at 1336.
86. Id. at 1346.
87. 380 U.S. at 669 n.5.
88. 714 F.2d at 1346-47.
89. The National Labor Relations Act contains specific provisions for decertification pro-

ceedings by which employees can remove an unwanted bargaining representative. 29 U.S.C.
§ 159 (1982). See also Russell v. National Mediation Bd., 714 F.2d 1332, 1336 (order of the
Board).
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ees to have petitioned the Board 'to hold an election to either vote for
the current union representative, BRAC, or, no union.' " 90 The court
did not adopt this suggestion; instead, it found the suggestion disin-
genuous and concluded that the Board erred in failing to process the
Russell petition in accordance with that very suggestion.9 It is ap-
parent that the court believed the Board had been duplicitous in its
treatment of Russell and in its representations to the court. This fact
may explain, in large measure, the court's decision.

Historically, the Board has not established procedures for con-
ducting decertification elections. Hence, Russell chose the subterfuge
of a representation election in order to accomplish the perfectly legiti-
mate goal of removal of an unwanted bargaining representative. On
the other hand, it seems well within the administrative discretion of
the National Mediation Board to determine the qualifications of a pe-
titioner who claims representative status, and to refuse to proceed on
behalf of any petitioner who does not seek to become a legitimate
bargaining representative. The issue, indeed, was what qualities con-
stituted such a representative. The court asserted that the concept of
such a representative was broader than the definition urged by the
Board, in that it could include persons who did not intend to engage
in collective representation.92

It is very difficult to accept the court's conclusion that the Board
exceeded a clear statutory duty when it refused to process the Russell
petition, since the functions of a "representative" under the Railway
Labor Act are not so plainly delineated that the Board's position con-
stituted the kind of blatant administrative error requiring judicial re-
view. At the same time, it is troubling that the Board has not
established a clear procedure by which employees can compel an elec-
tion to remove bargaining agents whom they no longer desire. De-
spite the attenuated reasoning in the Russell opinion, the court
probably achieved a proper result and may well serve to force the
Board to articulate procedures for future decertification proceedings.

V. CONCLUSION

The decisions of the Fifth Circuit discussed here reflect the
changing issues of the workplace as labor-management relations mir-

90. Id. at 1342.
91. Id.
92. Id. at 1341.
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ror the growing complexity and emerging trends of the economy and
society. As stated at the outset, the major decisions did not concern
traditional union-employer disputes arising under the National Labor
Relations Act, and involving adjudication before the NLRB; but
rather, involved such issues as worker compensation through equity
ownership of the employer corporation, worker safety, and individual
worker rights vis-a-vis both employers and traditional collective bar-
gaining representatives (unions). Thus, the court has had to fashion
new remedies and procedures, and define new perimeters of rights and
duties, increasingly in virgin territory.

Of the cases surveyed, Donovan v. Cunningham perhaps has the
most significance, because in it the court grappled with the regulation
of perhaps the most radical change in labor-management relations of
our time: the transformation of the worker from strictly a wage
earner to an equity owner in the corporate employer. The court's
careful analysis of the employer's fiduciary duties to his employees
under ERISA signifies that labor attorneys will increasingly have to
immerse themselves in concepts formerly the preserve of securities
and trust lawyers. Smith v. Kerrville Bus Co. and Russell v. National
Mediation Board signify, in disparate ways, the individualization of
workers' rights-apart from traditional union representation-to se-
curity and status in the workplace. Only in Donovan v. OCAW did
union representation play a significant affirmative role in litigating
workers' rights-but again in an area, job safety, that depends on stat-
utory protections for workers separate from any collective bargaining
agreements. Three of the cases, Cunningham, Donovan v. OCAW, and
Russell found the court construing complex statutory schemes; in-
cluding ERISA and OSHA. In Kerrville Bus, the court altered an
ancient common-law doctrine in the light of the Labor Management
Relations Act of 1947. Novel questions abounded in virtually all
these cases.

These Fifth Circuit cases mark, on the whole, a modest advance
of workers' rights as those rights are continuing to be understood-
rights free from class or group associations, and rights (in the case of
ownership of employer stock) which tend to blur the concept of the
employer-employee relation based on a rigid line of demarcation be-
tween "capitalist and worker." 93 They signify that the practicing la-
bor law attorney, whether representing traditional management or

93. 716 F.2d at 1458.
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union clients, will have to be increasingly adaptable to changing
trends, to emerging concepts of the role of labor in the late twentieth
century, and to the novel legal issues that arise from these concepts
and trends.


