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INTRODUCTION

The leasing and operation of oil and gas properties owned by the
State of Texas, as distinguished from those owned by private interests,
often involves peculiar procedures and requirements which must be
observed to avoid potentially disastrous consequences. The objective
of this article is to acquaint the reader with the more important statutes, regulations, and policies that form the framework from which
these special requirements arise. The specific topics addressed include: (a) the different kinds of state lands and the boards and agencies responsible for their administration; (b) the leasing procedures
and lease terms for these state lands; (c) special lease provisions of the
various state leases; and (d) procedures for the unitization and pooling
of state lands.
II.

STATE LANDS

Despite the many different kinds of state lands' which may be
leased for oil and gas development, the authority to regulate operations on such properties has uniformly been conferred by statute to
the General Land Office [GLO], 2 the School Land Board [SLB], 3 and
various boards for lease.4 Each category of state lands, however, has
its own individual leasing and operating requirements. A state lessee
must therefore first determine which specific kind of state land is involved in order to comply with the applicable rules. A brief review of
Texas history is helpful in distinguishing the various state lands which
1. As used in this article, "state lands" refers to those lands in which the State of Texas,
or any of its political subdivisions or related institutions, owns an interest in the oil and gas.
2. TEX. NAT. RES. CODE ANN. ch. 3 (Vernon 1978). See infra text accompanying note

374.
3. Id. ch. 32.
4. Id. chs. 34, 35, 36.
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may be leased and developed for oil and gas.'
A.

HistoricalOverview

After winning its independence from Mexico in 1836, the Republic of Texas faced a large debt, a shortage of cash, but an abundance of
unappropriated land. 6 During its ten year existence, this Republic established a principle which became a cornerstone for the progress and
prosperity now enjoyed by Texas citizens-using public lands for the
public benefit. Plagued by both financial and political problems, the
Republic of Texas offered large tracts of land to retain its existing
settlers and to attract new immigrants who would build communities
and enhance the tax base.7
In negotiating Texas' entry into the United States, the Republic's
leaders attempted to exchange 175 million acres of public lands for
their government's ten million dollar debt.' The U.S. Senate, however, believing these lands were not worth the assumption of such
debt, rejected this proposal by refusing to approve the Treaty of
1844. 9 When Texas officially entered the Union on December 29,
1845, the state retained not only its debts, but, more importantly, title
to its vast public lands."° No other state has joined the U.S. on these
terms. II
The benefit from these statehood conditions quickly became evident. Under the Compromise of 1850, Texas ceded 67 million acres
of land outside its present boundaries to the U.S. for ten million dollars in federal bonds.12 This measure left the State of Texas debt-free,
with millions of acres of public land to use for public needs such as
the development of schools, universities, and other internal improvements and for attracting additional settlers. Management of these
public lands was given to the already existing GLO, 13 which continued to issue certificates of title to citizens, immigrants, military veter5. See G. SEWELL & M. ROGERS, THE STORY OF TEXAS PUBLIC LANDS (General Land
Office 1973); T.L. MILLER, THE PUBLIC LANDS OF TEXAS, 1519-1972 (1972); W.E. DOLMAN,
THE PUBLIC LANDS OF WESTERN TEXAS, 1870-1900: THE CONFLICT OF PUBLIC AND PRIVATE INTERESTS (THE UNIVERSITY OF TEXAS AT AUSTIN, PH.D. 1974).
6. SEWELL & ROGERS, supra note 5, at 24.

7. Id. at 24-25, 27.
8. Id. at 27.
9. MILLER, supra note 5, at 25.
10.
11.

Id.
SEWELL & ROGERS, supra note 5, at 27.

12.
13.

Id.
The General Land Office [hereinafter cited as GLO] was created by an 1836 Act of
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ans, and servicemen,' 4 and to industrial enterprises such as
railroads.' 5
Today the State of Texas owns a mineral interest in over fifteen
million acres of land,' 6 much of which is located in areas of oil and
gas activity. Indeed, GLO records indicate that of the 13,460,421
acres it administers for oil and gas leasing purposes, 4,126,690 acres
were leased as of August 31, 1984.17
B.
1.

Public School Lands

Background and Description

In 1839 and 1840, the Congress of the Republic of Texas set
aside four leagues of public land in each county for the support of
public schools.' 8 A permanent school fund was established by the
Constitution of 1845, which dedicated one-tenth of the public reserve
to public school lands.' 9 Later, two million dollars of the federal
bonds received by the state under the Compromise of 1850 were added to the fund.2 ' The Constitution of 1866 conveyed the alternate
sections of land reserved for the state from railroad grants and half
the proceeds from the sale of all other public lands to the fund.2 ' In
1873, the legislature set aside one-half of the remaining unappropriated public land for the school fund.2 2 This provision was incorporated into the Constitution of 1876 three years later.2 3 The 1876
the Congress of Texas under a mandate from the Constitution of 1836. 1 H. GAMMEL, LAWS
OF TEXAS 1276-84 (1898).

14. SEWELL & ROGERS, supra note 5, at 28.
15. Id. at 28, 30-32.
16. According to GLO figures as of August 31, 1984, the state's mineral ownership can
be divided up as follows: public school lands, including rivers, lakes, creeks, bayous, bays,
inlets, coves, gulf lands, school fee lands, and other categories, 6,132,686 acres; Relinquishment Act lands, 6,414,781 acres; free royalty lands, 827,530 acres; other special mineral funds,
85,424 acres, for a total, not including the permanent university fund and its trust fund acreage, of 13,460,421 acres. Report GL 17Q, Funds Management Division of the General Land
Office (October 11, 1984). The Permanent University Fund [PUF] and its trust fund account
for an additional 2,205,490.87 acres, infra note 83.
17.

Id.

18. 2 H. GAMMEL, LAWS OF TEXAS 134-35 (setting aside three leagues in each county),
320-22 (setting aside on additional league in each county) (1898).
19. TEX. CONST. OF 1845 art. X, § 3; 2 H. GAMMEL, LAWS OF TEXAS 1297 (1898).
20. G. SEWELL & M. ROGERS, supra note 5, at 32.
21. TEX. CONST. OF 1866 art. X, §§ 1-4; 5 H. GAMMEL, LAW OF TEXAS 882-83 (1898).
22.

7 H. GAMMEL, LAWS OF TEXAS 467-68 (1898).

23.

TEX. CONST. art. VII, § 2.
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constitution further recognized the GLO as a constitutional agency24
which the legislature authorized to oversee the disposition of the2 5approximately fifty-two million acres of land awarded to the fund.
Through sales, grants, and other conveyances, the number of
acres dedicated to the permanent school fund has been reduced to a
fraction of the original amount. The acreage remaining in the fund is
owned by the state in fee simple, and includes the mineral estate in
riverbeds, channels, tidelands, islands, lakes, bays, and the Gulf of
Mexico within the boundaries of Texas.2 6
2.

School Land Board

The School Land Board is now responsible for the sale and lease
of the state's public school lands.27 This statutory body, which was
created in 1939,28 is composed of: (a) the Commissioner of the General Land Office; (b) a citizen of the state appointed by the governor
with the advice and consent of the senate; and (c) a citizen appointed
by the attorney general with the advice and consent of the senate.2 9
These appointed members serve for terms of two years. 30 The SLB is
required to meet only on the first and third Tuesdays of every
month; 3 1 the importance of this statutory requirement is that, absent
an emergency meeting, these two days are the only dates when matters requiring board approval may be heard and decided.
The SLB's general duties include setting the dates for the sale
and lease of surveyed public school land, determining the prices and
terms for which such land shall be sold and leased, and selling and
leasing these lands.32 The SLB must also approve the pooling of pub24. Id. art. XIV.
25. See TEX. NAT. REs. CODE ANN. § 51.012 (Vernon 1978).
26. Id. § 11.041.
27. Id. § 32.061; School Land Board, 31 TEX. ADMIN. CODE § 151.1 (Shephard's May 1,
1982) (defining land subject to control and disposition by the SLB).
28. See TEX. NAT. RES. CODE ANN. § 32.011 (Vernon 1978).
29. Id. § 32.012; School Land Board, 31 TEX. ADMIN. CODE § 151.2 (Shephard's May 1,
1982) (School Land Board members).
30. TEX. NAT. RES. CODE ANN. § 32.013 (Vernon 1978); School Land Board, 31 TEX.
ADMIN. CODE § 151.2 (Shephard's May 1, 1982) (SLB members' terms).
31. TEX. NAT. REs. CODE ANN. § 32.016(a) (Vernon 1978); School Land Board, 31
TEX. ADMIN. CODE § 151.3(a) (Shephard's May 1, 1982) (meetings). In actual practice, however, the School Land Board occasionally shifts or even cancels meetings due to a variety of
special circumstances.
32. TEX. NAT. REs. CODE ANN. § 32.061 (Vernon 1978).
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lic school lands for oil and gas purposes,3 3 as well as making lease
suspension3 4 and force majeure determinations. 5
As a result of a bill passed by the 68th Texas Legislature, the
SLB, in conjunction with the GLO, is authorized to trade public
school fund land for land not dedicated to the fund,36 provided the
trade is in the best interest of the public. 37 The state is also granted
authority to lease the mineral rights retained in the traded land under
the same procedure established for lands owned in fee by the state. 38
This trading authority expires on December 31, 1986. 39
The duties and responsibilities of the SLB should be distinguished from those of the GLO. The SLB, created by statute,' is the
governing and policy-making body for its jurisdictional lands, while
the GLO, a constitutional agency, implements and enforces these
rules. The GLO staff also performs this same function for all other
state lands except those belonging to the University of Texas, Texas
A&M, and Texas Tech systems. 4 '
33. Id. § 52.152. See also School Land Board, 31 TEX. ADMIN. CODE § 153.11 (Shephard's May 1, 1982) (unitization agreements).
34. TEX. NAT. RES. CODE ANN. §§ 52.028, 52.0301 (Vernon 1978 and Supp. 1985);
General Land Office, 8 Tex. Reg. 5250 (1983), adopted, 9 Tex. Reg. 486 (1984) (to be codified
as 31 TEX. ADMIN. CODE § 11.15) (guidelines and procedures for suspension of oil and gas
leases).
35. Force majeure determinations are authorized by a lease provision that is included in
various state lease forms. The specific procedure and criteria for such determinations are now
established by regulation. See General Land Office, 8 Tex. Reg. 5250 (1983), adopted, 9 Tex.
Reg. 486 (1984) (to be codified as 31 TEX. ADMIN. CODE § 11.15(d)) (guidelines and procedures for suspension of leases).
36. Act of Feb. 1, 1983, ch. 11, 1983 Tex. Sess. Law Serv. 79 (Vernon). Note that this
legislation was not codified but appears as an annotation to TEX. NAT. RES. CODE ANN.
§ 32.061 (Vernon Supp. 1985).
37. Act of Feb. 1, 1983, ch. 11, § l(b), 1983 Tex. Sess. Law Serv. 79 (Vernon):
The trade or trades may be made either to aggregate sufficient acreage of contiguous land to create a manageable unit, to acquire land having unique biological,
geological, cultural, or recreational value, or to create a buffer zone for the enhancement of already existing public land, facilities, or amenities.
Id.

38.

Id. § 2(b).

39. Id. § 4.
40. TEX. NAT. RES. CODE ANN. § 32.011 (Vernon 1978). As a statutory body, the SLB
is subject to review under the Texas Sunset Act, TEX. REv. CIv. STAT. ANN. art. 5429K
(Vernon Supp. 1985).
41. Exclusive control of such lands is given to each institution, respectively, by statute.
TEX. EDUC. CODE ANN. §§ 65.39 (University of Texas), 85.25 (Texas A & M), 109.61 (Texas
Tech) (Vernon 1972).
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C. Relinquishment Act Lands42
The State of Texas owns a mineral interest in nearly six and onehalf million acres of land pursuant to the Relinquishment Act of
1919.43 These lands were sold by the state during the thirty-six year
period from September 1, 1895, to May 29, 1931, with a mineral classification affixed by the GLO." A brief history is again helpful to
understand the nature of these lands and the significance of the above
dates.
Texas, as both a republic and during the period following its entry into the Union, observed the practice followed under Spanish and
Mexican civil law of reserving the minerals from all public lands that
were sold or otherwise conveyed. 45 However, provisions releasing
these minerals to the surface owners of the land were included in the
state's Constitutions of 1866,46 1869," 7 and 1876.48 Other general releases of minerals previously reserved to the state were granted to the
surface owners by statutes that were enacted in 1879"9 and 1895.50

Significantly, the Texas Supreme Court construed these mineral releases to apply retrospectively only.i
At the time of the last mineral release act in 1895, provisions
were made through legislative action and by changes in GLO procedures to reserve to the state the minerals on all future sales.52 In
1901, the Texas Supreme Court held that in order for the state to
retain the mineral rights to lands otherwise conveyed, such lands
must be classified as "mineral" in the instruments of sale and other
GLO records.53 In the same year, Land Commissioner Charles Rogan began classifying each section of land as "mineral," thereby en42. See Walker, Texas Relinquishment Act, S.W. LEGAL FOUNDATION FIRST INSTITUTE
ON OIL AND GAS LAW 245 (1949); Comment, Relinquishmentof State Owned Minerals-The
Agency Relationship Between the "Owner of the Soil" and the State, 7 ST. MARY'S L.J. 62
(1975).
43. According to GLO figures as of August 31, 1984, the state owns a mineral interest in
6,414,781 acres of Relinquishment Act land. See supra note 16.
44. See TEX. NAT. RES. CODE ANN. § 51.013 (Vernon 1978).
45. SEWELL & ROGERS, supra note 5, at 37.
46. TEX. CONST. OF 1866 art. VII, § 39, 5 H. GAMMEL, LAWS OF TEXAS 880-81 (1898).
47. TEX. CONST. OF 1869 art. X, § 9, 2 PASCHAL, LAWS OF TEXAS 1122 (1873).
48. TEX. CONST. art. XIV, § 7.
49. Tex. Rev. Civ. Stat. Ann. art. 3800 (1879) (repealed 1919).
50. Id. art. 4041 (1895) (repealed 1919).
51. Cox v. Robison, 105 Tex. 426, 150 S.W. 1149 (1912).

52.

SEWELL AND ROGERS,

53.

Schendell v. Rogan, 94 Tex. 585, 63 S.W. 1001 (1901).

supra note 5, at 38.
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abling the state to retain the mineral rights in 7.4 million acres of
school lands which were later sold.54
Prospecting procedures were established for state lands5 5 and, in
1919, the legislature granted the land commissioner authority to lease
the state's school lands for oil and gas production. 56 Leasing of the
mineral classified lands was made difficult, however, by the severance
of the surface and mineral estates. Open warfare nearly erupted on
such lands between producers (the state's lessees) and the surface
owners.5 7 These surface owners were understandably reluctant to allow oil and gas producers to conduct operations on their property
without receiving appropriate compensation.
To alleviate this problem, the legislature passed the Relinquishment Act of 1919.58 This statute provides that the state "relinquishes
and vests in the owner of the soil an undivided fifteen-sixteenths of all
oil and gas which has been undeveloped. . . . -5 The foregoing language, in what appears to be unequivocal terms, provides that the
surface owner is also the owner of the stipulated interest in the oil and
gas.6°
To avoid the constitutional restrictions prohibiting the state from
conveying away permanent school funds without compensation, 6 ' the
Texas Supreme Court, in the 1928 decision of Greene v. Robison,62
rendered a strained, yet effective opinion that resolved the controversy. Under this holding, the surface owner ("owner of the soil")
was appointed the state's agent for leasing its oil and gas interests. As
consideration for such service, this surface owner split with the state
on an equal basis all compensation derived from oil and gas develop54. SEWELL AND ROGERS, supra note 5, at 38.
55. Act of April 19, 1913, ch. 173, 1913 Tex. Gen. Laws 409-19; Act of March 16, 1917,
ch. 83, 1917 Tex. Gen. Laws 158-67.
56. Act of July 23, 1919, ch. 19, 1919 Tex. Gen. Laws 51-56.
57. See Walker, supra note 42, at 256. The surface owner received no benefit from the
development of oil and gas on his property.
58. Originally codified as TEX. REV. CIv. STAT. ANN. arts. 5367-79, the Relinquishment
Act is now codified as TEX. NAT. RES.CODE ANN. ch. 52, subch. F (§§ 52.171-.186) (Vernon
1978 and Supp. 1985).
59.

TEX. NAT. RES. CODE ANN. §§ 52.171 (Vernon 1978). Note that the Relinquish-

ment Act only applies to oil and gas and has no effect upon the state's interest in other
minerals.
60. The remaining interest was to be retained by the state for the public school and asylum fund. Id. But see infra notes 61-64 and accompanying text.
61. TEX. CONS-r. art. VII, §§ 2, 4, 5.
62. 117 Tex. 516, 8 S.W.2d 655 (1928).
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ment.63 The court explained:
[I]t was evidently the intention of the Legislature that such
amounts as provided to be paid to the owner of the soil were not
intended or considered to be a part of the consideration for the sale
of the oil and gas. This was a legislative provision for the protection and benefit of the owner of the soil, and such amounts were to
be paid by said lessee or purchaser of the oil and gas out of his
purchase."
As a result of this opinion, the surface owner of mineral classified
lands cannot sell such acreage and reserve part of the minerals because he owns no minerals to reserve. 65 The present "owner of the
soil" is the only party who can execute a mineral classified lease and
receive compensation.66
The Relinquishment Act was superseded by the enactment of the
Sales Act of 1931.67 The Relinquishment Act therefore applies only
to those lands which had been classified as "mineral" by the GLO and
which were originally sold by the state between September 1, 1895,68
and May 29, 1931.69 If land was originally sold by the state during
this 36-year period without a mineral reservation or classification,
then the Relinquishment Act does not apply and the state has no interest in the oil and gas which may underlie these lands.
Because the surface owner is the appointed agent for leasing the
state's oil and gas, a potential lessee must know whether land sought
to be leased is subject to this statute. The absence of a mineral reservation in a patent of land sold during the relevant 36-year period does
not necessarily mean the owner of the soil is also the owner of the
minerals. 70 The only accurate source for such determination is the
63. Id. at 529, 8 S.W.2d at 660. The fiduciary duties of the surface owner-agent has been
clarified by recent legislation. See infra text accompanying note 373.
64. Id. at 530, 8 S.W.2d at 659.
65. Walker, supra note 42, at 265.
66. Id. at 270.
67. The Sales Act of 1931 provides for the state's interest in public school land sold with
a mineral reservation after May 29, 1931, and effectively supersedes the Relinquishment Act.
See Sales Act of 1931, ch. 271, §§ 1-14, 1931 Tex. Gen. Laws 452-56. This Act was initially
codified as article 6421c of the Texas Revised Civil Statutes and has been recodified throughout chapters 51 and 52 of the Natural Resources Code.
68. The date of the final mineral release act. TEX. REV. CIV. STAT. ANN. art. 4041
(Vernon 1895).
69. Although one respected commentator identifies the date of the Sales Act of 1931 as
August 21, 1931 (Walker, supra note 42, at 249), the Texas Supreme Court held in Caples v.
Cole, 129 Tex. 370, 102 S.W.2d 173 (1937), that the effective date of the Act is May 29, 1931.
70. See Walker, supra note 42, at 251-52.
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Classification Records of the GLO.7" The mineral maps section of
this agency has color-coded all state-owned mineral interests. This
map provides a quick, easy reference for determining, at least preliminarily, whether acreage is minerally classified. To confirm such determination, an operator should seek a certificate of facts from the legal
division of the GLO.72
D. Free Royalty Lands
Free royalty lands are school fund lands which were sold by the
state after May 29; 1931, or the effective date of the Sales Act of
193 1,7 and generally include vacancies that were discovered after
193 1.7 The Sales Act of 1931 required the state to reserve a nonparticipating 1/16th royalty on oil and gas underlying such tracts. 75 This
statute was later amended to provide for a 1/8th royalty if the vacancy tract is located within five miles of oil and gas production.76 In
Wintermann v. McDonald,77 the Texas Supreme Court held that such
interest bears no cost of production, sale, or delivery. The court further stated that the landowner owes the state a duty to act in good
faith in leasing these lands.78
In 1983, the Texas Legislature passed House Bill 1964 which
changed the terms and requirements for selling land from the permanent school fund.79 Section 51.054(a) of the Natural Resources Code,
effective September 1, 1983, allows the SLB to set the mineral reservation at an amount not less than, instead of at, 1/16th on oil and gas.8 0
Section 51.054(a) further provides that the minerals so reserved are
subject to lease under the provisions of subchapter B, chapter 52 of
the Natural Resources Code, which provides for leasing by sealed
bid.8" House Bill 1964 removed important restrictions on the sale of
71. Id. at 252-53.
72. General Land Office, 31 TEX. ADMIN. CODE §§ 11.1-11.5 (Shephard's May 1, 1982)
(operator should seek a certificate of facts from the legal division of the GLO).
73. See supra note 67.
74. See TEX. NAT. REs. CODE ANN. §§ 51.054, 51.201 (Vernon 1978 and Supp. 1985).
75. See Sales Act of 1931, ch. 271, §§ 2, 4, 1931 Tex. Gen. Laws 452; TEX. NAT. RES.
CODE ANN. § 51.054 (Vernon 1980).
76. See ch. 271, § 6(b), 1939 Tex. Gen. Laws 465; TEX. NAT. RES. CODE ANN. § 51.201
(Vernon 1978).
77. 129 Tex. 275, 102 S.W.2d 167 (1937).
78. Id. at 286, 102 S.W.2d at 173.
79. TEX. NAT. REs. CODE ANN. § 51.052 (Vernon Supp. 1985).

80.

Id. § 51.054(a).

81.

Id.
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these lands by empowering the SLB to reserve as much of the minerals as it deems appropriate and to have the sales reflect present-day
economic conditions. 82 These statutory changes are designed to allow
the SLB to make state lands more productive by selling acreage that
yields little or no return to the state. Such lands were in many instances not sold previously because of the small (1/16) mineral reservation authorized by law.
E.

University of Texas System Lands

The permanent university fund consists of approximately two
million acres of land, located primarily in West Texas. 3 The fund
operates for the benefit of the University of Texas system and the
fund's history generally parallels that of the permanent school fund.
In 1839, the Congress of the Republic of Texas set aside fifty
leagues of land for the establishment of two universities.84 In 1858,
the state legislature passed an act providing for the establishment of a
"University of Texas" and added to the original endowment one of
every ten sections of land that had been reserved to the state in the
railroad grants.8 5 The Constitution of 1866 confirmed the above
grants,8 6 but no provision for a university was made in the Constitution of 1869.87 Finally, under the Constitution of 1876, the permanent university fund was established in the form that it exists today.8 8
This constitution confirmed the original fifty-league grant but substituted one million acres of West Texas land for the previous provision
of one-in-ten railroad grant sections. 89 Supporters of the university
fund felt the substitution was unfair and, in 1883, the legislature appropriated an additional one million acres to the fund to appease such
82.

Id. § 51.052.

83. According to University of Texas System figures, there are 2,109,190.87 acres of permanent university lands that are located in 19 West Texas counties plus Callahan, Cooke,
Lamar, McLennan, and Schackelford counties. The U.T. System owns an additional 96,300
mineral acres as trust lands that are scattered throughout the state. See University Lands, Oil
& Gas Accounting and Office of Investments and Trusts, University of Texas System.
84. 2 H. GAMMEL, LAWS OF TEXAS 135 (1898).
85. Law of Feb. 11, 1858, ch. 116, §§ 1-2, 1858 Tex. Gen. Laws 148, 4 H. GAMMEL,
LAWS OF TEXAS 1020-23 (1898).

86.

TEX. CONST. art. X, § 8 (1866).

87.
88.

TEX. CONST. (1869).
TEX. CONST. art. VII, § 11.

89.

Id. §§ 11, 15.
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sentiment. 90
The Constitution of 1876 also made Texas Agricultural and
Mechanical College a branch of the University of Texas. 9' Texas A &
M receives one-third of the available university fund which is generated by the permanent university fund while the University of Texas
receives the remaining two-thirds of that fund. 92
The Board for Lease of University Lands administers the permanent university fund lands for oil and gas development, including the
setting of dates of lease sales and the terms of those leases. 93 The
Board is composed of the Commissioner of the GLO and two members of the University of Texas Board of Regents. 94
F.

State Park Lands, Eleemosynary and State Memorial Park
Lands, and Lands Owned by Departments,Boards, or
Agencies of the State of Texas

Various boards for lease are responsible for the leasing of other
state owned lands and exercise powers similar to those granted the
SLB for public school lands. 95 These lands include acreage owned by
the Parks and Wildlife Department, the Department of Corrections,
the Texas Youth Council, the Alabama Coushatta Indians, Texas A
& I University at Kingsville, Pan American University, the Mental
Health and Retardation Department, and, until August 31, 1981, the
Texas Department of Highways and Public Transportation. 96
90.

See Law of Apr. 10, 1883, ch. 72, 1883 Tex. Gen. Laws 71, 9 H. GAMMEL LAWS OF

TEXAS 377 (1898).

91.
92.
93.
94.

TEX. CONST. art. VII, § 13.
TEX. EDUC. CODE ANN. § 66.03(c) (Vernon 1972).
Id. § 66.63 (Vernon Supp. 1985).
Id. § 66.62. For recent amendment to this section, see infra text accompanying note

371.
95. The staff of the Sunset Commission, in the interest of efficiency and uniformity, recommended that all of the state boards for lease, with the exception of the University of Texas
System Board, be combined with the School Land Board, with a possible name change to
reflect its new function. Sunset Staff Report on the School Land Board, Boards for Lease of
State-Owned Lands, and Univerity Board for Lease. This recommendation was enacted, see
infra, text accompanying note 368.
96. Until 1980, the Highway Department did not lease the oil and gas it owned under the
highways of the state. Leases for these minerals were offered at the state lease sales of April
1980, October 1980, and April 1981. The Texas Legislature terminated this practice in 1981
by the enactment of TEX. NAT. RES. CODE ANN. § 34.002(a) (5) and (6) (Vernon Supp. 1985)
and TEX. REV. CIv. STAT. ANN. art. 6673a-1 (Vernon Supp. 1985). Although these statutes
became effective on August 31, 1981, leases in existence on that date were specifically not
affected. TEX. REV. CIv. STAT. ANN. § 34.002 (Vernons Supp. 1985). Unless the legislature
revokes this statutory leasing prohibition, the lands held by highway leases presently in effect
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Chapter 35 of the Natural Resources Code creates a board for
lease for state park lands9 7 and Chapter 36 of that Code creates a
different board for eleemosynary and state memorial park lands. 98
Chapter 34 of the Natural Resources Code authorizes the creation of
a separate board for lease for each of the numerous other departments, boards, and agencies of the state owned lands that are subject
to leasing for oil and gas development.99 Each of the boards is composed of the Commissioner of the GLO, who is the chairman of the
board, a citizen member appointed by the governor for a two-year
term, and the head of the particular agency involved. o These boards
for lease hold their lease sales in conjunction with SLB sales; the
terms and conditions of the leases are set by the particular board for
lease involved. 01 Sales are advertised with SLB sales and the list of
lands is available from the GLO.' °2
III.

LEASING PROCEDURES AND LEASE TERMS

The procedures to be followed in leasing the state's oil and gas
interests are determined by the kind of state lands involved. Unless
otherwise noted, the procedures set out for the leasing of public
school and gulf land apply to virtually all state lands except Relinquishment Act properties and those owned by the University of
Texas, Texas A&M, and Texas Tech systems. With these exceptions,
the GLO assists all of the various state agencies which own lands that
may be leased for oil and gas development.
A.

Public School Lands

Oil and gas must be leased separately from other minerals on
public school lands. 0 3 Leases are granted through periodic lease sales
held by the SLB. " A tract may be nominated for the next lease sale
cannot be leased again after they expire. This leasing prohibition has been recently modified.
See infra text accompanying note 372.

97. TEX. NAT. RES. CODE ANN. § 35.011 (Vernon 1978).
98. Id. § 36.011.
99. Id. § 34.011.
100. Id. §§ 34.013, 35.012, 36.012; Boards for Lease of State-Owned Lands, 31 TEX. ADMIN. CODE § 201.1 (Shephard's May 1, 1982) (board members).
101. Boards for Lease of State-Owned Lands, 31 TEx. ADMIN. CODE § 201.3 (Shephard's
May 1, 1982) (lease sale).
102. Id.
103. TEX. NAT. REs. CODE ANN. § 52.012 (Vernon 1978).
104. Id. § 52.014; School Land Board, 31 TEx. ADMIN. CODE § 153.1 (Shephard's May 1,
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by simply writing a letter to the General Land Office or agency owning the land and describing the tract in question. 105 The state,
through the applicable board for lease, can also nominate tracts for
these lease sales, a power the SLB exercises frequently. The source of
06
each tract's nomination is kept strictly confidential by the agency.1
Effective April 2, 1984, the GLO amended its regulations to require a one hundred dollar fee for each tract nominated for an oil and
gas lease. 10 7 This new regulation provides for a refund of the fee only
if the tract nominated is determined to be ineligible for lease by the
GLO Commissioner. 1 8 The purpose of this new fee is to defray the
costs of processing nominated tracts and to prevent lessees from obscuring tracts in which they are interested by nominating other lands
that are not deemed prospective."°
All lease sales must be held on the first Tuesday of the month. 110
In recent years, the SLB has held two such sales per year, the first in
April and the second in October. The SLB is required to publish notice of the lease sale in at least three issues of four daily newspapers no
later than thirty days before the date of the sale in question."I' As a
practical matter, such notice is published in some twenty newspapers
around the state, well in advance of the thirty-day deadline. In addition, the GLO maintains a list of the names and addresses of interested parties who are sent specific notice of these sales and the
deadline for nominating tracts for such sales. In order to be placed on
the list, a party need only inform the GLO in writing of its mailing
address.
After the deadline for submitting nominations has passed, the
1982) (nominations of tracts for lease). For recent legislation affecting the lease procedure, see
infra text accompanying notes 368-69.
105. School Land Board, 31 TEX. ADMIN. CODE § 153.1 (Shephard's May 1, 1982) (nominations of tracts for lease).
106. Op. Tex. Att'y Gen. No. MW-591 (1982) (advising that § 3(a) (4) of the Open
Records Act excepts from public disclosure the identity of anyone who nominates tracts of
state owned lands for lease by the SLB).
107. General Land Office, 9 Tex. Reg. 1930 (1984) (prop. to be codified at 31 TEX. ADMIN. CODE § 2.1(a)).
108. Id. (prop to be codified at 31 TEX. ADMIN. CODE § 2.1(b)).
109. Preamble to emergency adoption of General Land Office, 9 Tex. Reg. 1930 (1984)
(prop. to be codified at 31 TEX. ADMIN. CODE § 2.1).
110. TEX. NAT. RES. CODE ANN. §§ 32.105, 52.014 (Vernon 1978).
111. Id. §§ 32.107, 51.122, 52.014 (Vernon 1978); School Land Board, 31 TEX. ADMIN.
CODE § 153.2 (Shephard's May 1, 1982) (land offered for lease).
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GLO publishes a booklet which is distributed to interested parties. 12
This publication describes all lands that are available for the upcoming lease sale, the minimum bid requirements for each of these tracts
that are established by the SLB, any applicable environmental restrictions, and an explanation of how the bids should be submitted.
This booklet is the only source for determining what environmental restrictions may be applicable to a tract. These restrictions
have been obtained from a multitude of state and federal agencies
with environmental concerns and generally apply to submerged tracts
in bays, estuaries, and the Gulf of Mexico. The GLO recently conducted a thorough review of these codes with the state and federal
environmental agencies involved to insure that each restriction was
necessary to protect the environment. Incident to this review, the
GLO now requests all interested state and federal agencies to submit
recommendations on tracts nominated in submerged areas so that
prospective bidders may be informed of drilling and 13development restrictions that may be applicable to a specific tract.'
State lease sales follow a competitive bid procedure.' 14 The SLB
determines the price of the lease, the amount of delay rentals, ' 15 and
whether a given tract will be put up on a royalty, as opposed to a cash
bonus, bid basis.11 6 If the bidding is to be made on the basis of the
highest cash bonus offered, then the SLB sets the royalty and rental
amount. If however, the bidding is to be made on the basis of the
highest royalty offered, 1 the SLB prescribes the cash bonus and
rental amounts."" Normally, the only tracts awarded on a royalty
basis are those with nearby production or those in which a considera112. School Land Board, 31 TEX. AMIN. CODE § 153.2 (Shephard's May 1, 1982) (land
offered for lease).
113. General Land Office, 9 Tex. Reg. 1930-31 (1984) (prop. to be codified at 31 TEX.
PROP. CODE § 2.1 (d)).
114. TEX. NAT. REs. CODE ANN. § 51.124 (Vernon 1978). See also id. §§ 52.013-.020
(for other information concerning state bid lease procedure). For recent legislation which allows leasing by public auction, see infra, text accompanying note 368.
115. Id. § 52.013.
116. While there is no explicit provision to this effect in chapter 32 of the Natural Resources Code, this policy parallels the provisions of § 34.059 of the Code (pertaining to the
chapter 34 boards for lease) and reflects actual practice. See also id. § 52.013 (determination of
lease price and delay rentals).
117. The minimum royalty imposed by the SLB at this time is one-quarter. Such royalty
has been in effect since October, 1979, when this percentage was raised from one-fifth. Onefifth remains the minimum royalty for Hudspeth and Presidio Counties, where the closest
production may be 70 to 80 miles away.
118. See supra note 116.
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ble amount of interest has been expressed by the industry. A private
party may also request that a nominated tract be leased on a royalty
basis, but such a request is not binding upon the SLB.
Sealed bids should be submitted on an approved form of the
board. 119 A potential lessee must submit a separate bid for each tract
in which he is interested; an application that includes more than one
tract is void.' 2 An applicant must submit two checks with the application form when making a bid on a state tract. 1 ' The first is for the
amount of cash bonus the applicant wishes to bid (or the amount of
cash bonus fixed by the SLB, if bidding is on a royalty basis) 122 and
the second is for a prescribed percentage of the bonus that is required
as a special statutory fee. 12 3 The bids are kept sealed in a locked metal
124
box until the scheduled sale.
The SLB may reject "any and all bids," but otherwise must accept the best bid submitted. 2 For the first time in over a decade, the
SLB refused to accept the highest bids on four Gulf of Mexico tracts
in the October 1983 lease sale. These tracts were again put up for bid
at the April, 1984 sale and were leased for almost $2.2 million more
bonus than the amounts originally bid in October of 1983.126 In the
event of a tie bid, all the bids for the tract in question are rejected and
another date is set no later than the fifteenth of the month following
the date of the original lease sale. 127 Payments for all rejected bids are
128
returned to the unsuccessful applicants.
119. See TEX. NAT. REs. CODE ANN. §§ 51.123, 52.015 (Vernon 1978).
120. Id. § 52.018.
121. TEX. NAT. REs. CODE ANN. § 52.016 (Vernon 1979) appears to require a separate
check for the special sale fee required on each tract for which a bid is submitted. The SLB,
however, has accepted bids containing a single check with the bonus bid and the special sale
fee added together.
122. Again, there is no explicit provision to this effect, see supra note 116, but such policy
parallels the provisions of § 34.060(d) of the Natural Resources Code pertaining to the chapter
34 boards for lease and reflects actual practice. See id. § 34.060(d).
123. See id. §§ 52.016, 34.061, 32.110 (Vernon 1978 and Supp. 1985). In 1983, § 32.110
was amended to increase the special fee from one percent to one and one-half percent of the
bid. Id. § 32.110. Section 34.061 (pertaining to Chapter 34 boards for lease) was not so
amended. Although § 52.016 refers to § 34.061 for the amount of the special fee required for
leasing public school lands, actual practice is that the increased fee of one and one-half percent
is being required on all lands leased through the SLB except those subject to chapter 34.
124. See TEX. NAT. RES. CODE ANN. § 52.017 (Vernon 1978).
125. Id. § 32.109.
126. General Land Office Accounting Office Publication, "Impact on New Leasing Policies" (April 13, 1984).
127. TEX. NAT. REs. CODE ANN. § 52.019 (Vernon 1978).
128. Id. § 52.020.
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Prior to its amendment in 1983, section 52.021 of the Natural
Resources Code appeared to require that all leases granted pursuant
to subchapter B of chapter 52 would be for a primary term of five
years. 129 This statute was amended to provide that the primary term
of such leases could not exceed five years, 30 thus protecting the
SLB's practice of granting only three year terms for most of its
leases. 3 1 The only exception to this policy is for Gulf of Mexico
lands and tracts in Presidio and Hudspeth Counties, which are given
13 2
five year primary terms.
B.

Riverbeds and Channels

Although the legislature established a separate subchapter (subchapter C) of chapter 52 of the Natural Resources Code to deal with
the leasing of riverbeds and channels,' 3 3 the procedures followed in
leasing these tracts are practically the same as those prescribed for
public school lands. Riverbeds within two miles of production are
nominated and leased in the same manner as described above for public school and gulf land.' 34 Different leasing procedures apply, however, to riverbed tracts located more than two miles from oil and gas
production.
The SLB may not lease a riverbed or channel more than two
miles from a producing well or a well capable of production unless:
(i) the nominator-applicant owns the mineral estate in lands adjacent
to or within two miles of the riverbed; and (ii) that party proposes to
drill a test well on or within two miles of the riverbed tract.' 35 Thus a
party desiring to lease a riverbed tract that is more than two miles
from production must submit a plat showing 1the
proposed location
36
for the well with his nomination to the GLO.
The statute requires that riverbed tracts meeting these conditions
be leased by the SLB to the highest bidder within sixty days from the
129. This subchapter applies to inlets, saltwater lakes, bays, marshes, and reefs owned by
the state, Gulf of Mexico lands within Texas' jurisdiction, and unsold surveyed and unsurveyed public school land. Id. § 52.011.
130. Act of June 19, 1983, ch. 965, § 9, 1983 Tex. Sess. Law Serv. 5247, 5248 (Vernon).
131.

TEX. NAT. REs. CODE ANN.

§

52.021 (Vernon Supp. 1985).

132. August 3, 1982 and February 1, 1983, official minutes of the SLB approving the terms
and conditions of the October 5, 1982, and April 5, 1983, state lease sales.
133. Id. §§ 52.071-.100 (Vernon 1978 and Supp. 1985).
134. See supra notes 103-32 and accompanying text.
135. Id. § 52.086(a) (Vernon 1978).
136. Id. § 52.086(b).
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receipt of the application to lease. 37 The SLB, however, normally
leases these tracts with other state leases at its general lease sales in
April and October of each year. The size of a riverbed tract is limited
to the portion of the riverbed that is within two miles of the proposed
well site.' 3 The statute also requires that the term of these riverbed
,leases be limited to two years instead of the three years granted most
other public school lands. 3 9 This two-year primary term had conflicted with the five-year primary terms mandated for all leases under
Subchapter C of the code, but in 1983, section 52.082 was amended to
allow the SLB to lease riverbed tracts for primary terms "not to exceed" five years.14°

There are several other special provisions which also apply to
operations on riverbed tracts. First, the GLO may contract for the
drilling of wells to protect its riverbed tracts from drainage.' 4 ' Second, to assure the development of its riverbeds, the legislature has
granted the power of eminent domain to companies seeking to drill
and produce these tracts. 42 This power may be used to secure additional, adjoining land necessary to erect power machinery, construct
storage tanks and slush pits and to prevent or reduce dangers of pollution involved in drilling a riverbed or channel well. 43 In addition,
this right may be invoked to secure a right-of-way to and from any
well drilled in a riverbed or channel.' 44 When the power of eminent
domain is exercised, if no agreement can be reached as to damages,
and if a landowner must drill an offset well within the area to be condemned, "the mineral rights of a condemned party are superior to the
surface rights of the condemning party." '4 If there is a conflict between the drilling of an offset well by the condemned party, the condemning party is required to move any hindrance or go around any
offset well. 146 The code expressly states that the mineral rights of the
owner (condemned party) are superior to the surface rights of the
137.
138.

Id. § 52.086(c).
Id. § 52.086(d).

139. Id. § 52.086(e).
140. Id. § 52.082 (Vernon Supp. 1985). This amendment was made in conjunction with a
similar change to TEX. NAT. REs. CODE ANN. § 52.021 (Vernon Supp. 1985). See supra note
130.
141. TEX. NAT. REs. CODE ANN. § 52.079 (Vernon 1978).
142. Id. § 52.092.
143. Id. § 52.093.

144.
145.

Id.
Id. § 52.094(a).

146.

Id. § 52.094(b).
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condemning party.14 7

These condemnation powers have not been invoked frequently.
The inherent delays in the procedure operate to discourage lessees
from utilizing such powers. The real purpose of these statute has been
to afford the state's lessees the authority to force owners of minerals
in tracts adjoining riverbeds to be more reasonable in their negotiations than they might otherwise be without such a statutory provision.
C. Relinquishment Act Lands
As noted previously,14 8 mineral classified lands are not subject to
the state leasing procedure described above. While the General Land
Office prescribes a separate lease form for Relinquishment Act lands,
a prospective lessee must deal directly with the landowner and negotiate all terms of the lease. 149 A certified copy of such executed instrument must be filed in the GLO before the lease is effective.1 50 The
GLO must also approve the lease and may reject it if the bonus, royalty, or other lease provision is not deemed to be in the state's best
interest. 15
To determine the acceptability of a mineral classified lease, the
GLO reviews its records for comparable tracts and the terms involved
in those leases. This process involves checking its own records and
may also include discussing the matter with lease brokers and reviewing Railroad Commission records to assure the state that the terms of
the proposed lease are competitive for the area.
The GLO takes the position that once the owner of the soil executes a valid lease covering Relinquishment Act land which is accepted by the agency, 52 the owner has no more authority to execute
another lease or extend the term of the original lease until the original
lease terminates by its own terms or is cancelled. Accordingly, the
GLO refuses to recognize the validity of any "top" lease, lease extension, or substantive lease amendment; the old Relinquishment Act
lease must first be voided before a new lease agreement or amendment
will be recognized.
This policy is apparently based upon two grounds. First, once
147.
148.
149.

Id. § 52.095.
See supra note 66 and accompanying text.
TEX. NAT. REs. CODE ANN. § 52.172 (Vernon 1978).

150.

Id. § 52.183.

151.

See id. § 52.133(b).

152.

See supra notes 150-51.
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the state's agent has executed a mineral classified lease, his agency
rights are suspended until that lease has expired. This agent would
accordingly have no agency authority to execute a lease during the
pendency of another lease. Second, the recognition of a top lease may
result in leases becoming effective several months after it was originally executed. Market conditions could change such that the state,
at the time the new lease becomes effective, would not receive competthen in existence as the GLO initive terms based on the conditions
15 3
terprets the statute to require.
The state's top leasing and amendment interpretation is implicitly supported by the reasoning expressed in two early Texas Supreme
Court opinions which established that the surface owner can only sell
54
or assign rentals and royalties that will accrue from existing leases.'
Because the surface owner is the state's agent for oil and gas leasing,
he does not have the power to sell any future interest in the oil and
gas or in the rentals or royalties. Under this construction of the Relinquishment Act, these rights must coincide with the ownership of
the land and cannot be separated. Thus, as Professor Walker points
out, "[T]he power to make future leases, if the existing lease terminates, together with the right to receive rentals and royalties under
such future leases necessarily follows the ownership of the land and
cannot be severed from it."' 55
If the surface owner's relinquishment rights are forfeited, as provided for in certain situations, 56 or if the owner is unavailable to act
as the state's agent, the land will be subject to lease for oil and gas
under the procedure for unsold surveyed public school land that has
been described earlier in this article.' 57 The surface owner's relinquishment rights in the land will be reinstated ipsofacto after the lease
153. TEX. NAT. RES. CODE ANN. § 52.133(b) (Vernon 1978) includes a provision that
requires the GLO to approve a mineral classified lease before it becomes effective. Such approval is not granted without the GLO's assurance that the terms of the submitted lease are
competitive for the time and area in question.
154. Lewis v. Oates, 145 Tex. 77, 195 S.W.2d 123, 132-33 (1946); Lemar v. Garner, 121
Tex. 503, 50 S.W.2d 769, 773 (1932). In Lemar, the court held:
Whenever a mineral lease executed by a prior owner terminates, the then owner of
the land becomes the agent of the state with authority to sell or lease the oil and gas
mineral rights, as provided for in the Relinquishment Act.
121 Tex. at 513, 50 S.W.2d at 773.
155. Walker, supra note 42, at 268.
156.

See TEX. NAT. REs. CODE ANN. §§ 52.174-.176 (Vernon 1978).

157. See supra text accompanying notes 103-32; TEX. NAT. REs. CODE ANN. § 52.186
(Vernon Supp. 1985).
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has expired or after failure158of the Commissioner to secure an acceptable offer for such a lease.
Rights purchased in Relinquishment Act lands may be assigned.' 5 9 While there is no statutory time limit imposed for filing
assignments of Relinquishment Act lands as there is for public school
and gulf lands," a mineral classified lease which has been assigned
6
may be forfeited absent the filing of such assignment with the GLO. 1 1
Moreover, the GLO has recently amended its regulations to provide
for consistent treatment of assignments for all leases administered by
62
the SLB. 1
Prior to this change, all assignments of state leases, except Relinquishment Act leases, were required to be filed at the GLO within 90
days of the last execution date in the instrument.' 63 Effective May 9,
1984, a lessee may assign state leases, including those involving mineral classified lands, at any time by recording the assignment in each
county where all or part of the lease is located.'64 If the original recorded assignment, or a certified copy thereof, is not filed with the
GLO within 90 days of the last execution date on the instrument, then
a late filing fee equal to double the prescribed amount1 6 1 must be paid
to the GLO. 166 The practice of filing "in-lieu" assignments to make
required for
those assignments effective within the 90 days originally
67
public school and gulf lands is now eliminated.1
D.

University of Texas System Lands

Traditionally, University of Texas lands were only leased by public auction through an open, competitive bidding process. The Texas
Legislature, however, recently amended the Education Code to allow
the leasing of oil and gas by public auction, by sealed bid, or a combination of public auction and sealed bid, as the board elects. 6 This
158. Id. § 52.175 (Vernon 1978).
159. Id. § 52.172.
160. Id. § 52.026(c).
161. Id. § 52.176.
162. General Land Office, 31 TEX. ADMIN. CODE § 11.12 (1984) (Shephard's May 1,
1982) (assignments).
163. Id. § 11.12(b).
164. Id. § 11.12(a)(1).
165. Id. § 1.91.
166. Id. §§ 11.12(a)(2), 11.12(a)(3).
167. Id. § 11.12(a)(4).
168. Act of May 3, 1983, ch. 68, § l(b), 1983 Tex. Sess. Law Serv. 307 (Vernon) (amending TEX. EDUC. CODE ANN. § 66.64(b) (Vernon 1972)).
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statutory amendment also authorizes the university69to lease its lands
on the basis of a fixed bonus, competitive royalty.
The University Board for Lease advertises the date of its sale, the
tracts available for leasing, and the applicable terms for each tract by
a brochure that is mailed to interested parties on the staff's mailing
list. In addition, notice of these sales is published in at least two
newspapers generally circulated in the state approximately three
weeks before the lease sale date.' 7 0 These lands may be withdrawn
from a lease sale any time before the sale in question.' 7'
E.

Suspension of Terms of Lease

The owner of an oil and gas lease of public school or Relinquishment Act lands may apply to the SLB to have the terms of his lease
suspended in certain situations.' 72 An applicant must demonstrate
that he has been denied access or permission to drill a well by a duly
constituted authority of the United States, 73 or that there is existing
litigation relating to the validity of the lease.' 7 4 If the lessee has made
a diligent, bona fide attempt to obtain such authority or litigation is
pending, relief may be warranted under these statutory provisions. 75
The SLB recently promulgated regulations specifically addressing the substantive showings and the procedural mechanisms necessary to obtain a suspension of a state lease.' 76 This regulation
addresses each of the means by which such relief may be grantedlitigation, 77 denial of access,' 78 and by operation of a force majeure
lease provision. ' 9
169. TEX. EDUC. CODE ANN. § 66.65 (Vernon Supp. 1985).
170. Id. § 66.64. See also Board For Lease of University Lands, 31 TEX. ADMIN. CODE
§ 403.3 (Shephard's May 1, 1982) (advertising).
171. TEX. EDUC. CODE ANN. § 66.66 (Vernon 1972); Board For Lease of University
Lands, 31 TEX. ADMIN. CODE § 403.3 (May 1, 1982) (advertising).
172. See TEX. NAT. REs. CODE ANN. § 52.028 (Vernon 1978), § 52.0301 (Vernon Supp.
1985); General Land Office, 8 Tex. Reg. 5250 (1983), adopted, 9 Tex. Reg. 486 (1984) (to be
codified at 31 TEX. ADMIN. CODE § 11.15) (guidelines and procedures for suspension of oil
and gas leases).
173. TEX. NAT. REs. CODE ANN. § 52.0301(a) (Vernon Supp. 1985).
174. Id. § 52.028 (Vernon 1978).
175. Id. § 52.0301 (Vernon Supp. 1985).
176. General Land Office, 8 Tex. Reg. 5250 (1983), adopted, 9 Tex. Reg. 486 (1984) (to be
codified at 31 TEX. ADMIN. CODE § 11.15) (guidelines and procedures for suspension of oil
and gas leases).
177. Id. subsection (b).
178. Id. subsection (c).
179. Id. subsection (d).
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Under the litigation statute, 8 ° the lease shall be suspended if litigation relating to the validity of a lease issued by the GLO Commissioner has been filed before the expiration of the instrument's primary
term. 8 1 In this event, the primary term of the lease will be suspended
18 2
from the date the suit was filed until a final judgment is rendered.
After final judgment, the
primary term commences again for the re83
mainder of the term.1
Under the denial of access statute,1 4 the SLB may suspend the
running of the primary term of the lease if the lessee is denied access
to the lease property or is denied a permit to drill on or produce from
the leased premises by any agency or authority of the United States,
and the lessee has made a bona fide attempt to obtain access or a
permit. 185 Upon such a showing, the primary term of the lease is suspended from the date the lessee was denied access or a permit. 86 The
primary term will recommence ninety days after the SLB enters an
87
order stating that the cause for suspension has ceased to exist.
In order to maintain a suspension of the primary term pursuant
to any of these alternatives, the lessee must continue to make annual
rental payments as stipulated in the lease on each anniversary date of
the instrument during the period of suspension. 88 Failure to pay
these rentals on the anniversary date will result in the termination of
the lease, despite the suspension or force majeure determination. 8 9
In addition, each lessee granted a suspension is required to submit a written status report six months from the effective suspension
180.

TEX. NAT. REs. CODE ANN. § 52.028 (Vernon 1978).

181. General Land Office, 8 Tex. Reg. 5250 (1983), adopted, 9 Tex. Reg. 486 (1984) (to be
codified at 31 TEX. ADMIN. CODE § 11.15(b)) (guidelines and procedures for suspension of oil
and gas leases).
182. Id. § ll.15(b)(1).
183. Id. § 1l.15(b)(2).
184. TEX. NAT. RES. CODE ANN. § 52.0301 (Vernon Supp. 1985).
185. Id. § 52.0301(a); General Land Office, 8 Tex. Reg. 5250 (1983), adopted, 9 Tex. Reg.
486 (1984) (to be codified at 31 TEX. ADMIN. CODE § 11. 15(c)) (guidelines and procedures for
suspension of oil and gas leases).
186. General Land Office, 8 Tex. Reg. 5250 (1983), adopted, 9 Tex. Reg. 486 (1984) (to be
codified at 31 TEX. ADMIN. CODE § 11.15(c)(1)) (guidelines and procedures for oil and gas

leases).
187. Id. § 11.15(c)(2).
188. Id. § 11.15(b)(3), (c)(3), (d)(3), (1984); TEX. NAT. REs. CODE ANN. §§ 52.028(c)
(Vernon 1978), 52.0301(b), (c) (Vernon Supp. 1985). Note that the payment of delay rentals
applies only to suspensions of leases during their primary terms. A suspension of other lease
provisions, such as the drilling and reworking obligation, after the expiration of the primary
term would not require the payment of delay rentals.
189. TEX. NAT. REs. CODE ANN. § 52.0301(b), (c), (e) (Vernon Supp. 1985).
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date and each six months thereafter that the suspension remains in
effect.' 90 This report should set forth the actions taken by the lessee
to remove the cause for suspension. 9 ' The lessee is also required to
notify the SLB of any relevant developments affecting the term of sus92
pension, and of the time when the cause for suspension ends.1
The procedures established by the new regulations require an applicant to submit a written application setting forth the grounds for
relief to the SLB's pooling committee. 93 After its review, this pooling
committee will make a recommendation to the SLB, which can ac94
cept, reject, or modify the committee's proposal.
F.

Prospect Permit Procedure

Subchapter G of Chapter 52 of the Natural Resources Code,' 9
now repealed, provided a procedure for securing prospecting permits
to develop state lands for oil and gas production. These statutes,
which were originally passed by the legislature in 1917' 96 and largely
ignored until two years ago, may have enabled an applicant to obtain
the exclusive right to prospect for and develop oil and gas on state
lands by filing an application with the GLO and with the county clerk
in the county where the lands are located, along with paying a one
dollar filing fee and ten cents for each acre involved.19' Under these
statutes, the state is paid a royalty of only one-eighth of the gross
production of oil and "one-tenth of the value of the meter output of
all gas disposed of off the premises of a gas well.''19s
At the end of 1982, a company followed this statutory procedure
and claimed the right to develop oil and gas from a particularly valuable property in Eastland County.' 99 The GLO refused to recognize
190. General Land Office, 8 Tex. Reg. 5250 (1983), adopted, 9 Tex. Reg. 486 (1984) (to be
codified at 31 TEX. ADMIN. CODE § 11.15(e)(5)) (guidelines and procedures for suspension of
oil and gas leases).
191. Id.
192. Id. § l1.15(e)(6).
193. Id. § ll.15(e)(1).
194. Id. § ll.15(e)(3).
195. Chapter 52, Subchapter G of the Texas Natural Resources Code (§§ 52.221-.252,
repealed ch. 1, § 1, 1983 Tex. Sess. Law Serv. 1, effective Feb. 1, 1983 (Vernon Supp. 1984)).
196. Acts 1917, 35th Leg., p. 158, ch. 83.
197. TEX. NAT. REs. CODE ANN. §§ 52.221-.252 (Vernon 1978) (repealed ch. 1, § 1, 1983
Tex. Sess. Law Serv. 1, effective Feb. 1, 1983 (Vernon Supp. 1984)).
198. Id. § 52.236 (Vernon 1978) (repealed).
199. West Texas Mineral Interest v. Texas, Cause No. 30, 165, Eastland County District
Court, 91st Judicial District, Eastland County, Texas (1982).
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any rights which might have accrued under this subchapter, contending that the prospect permit laws had been implicitly repealed by the
statutes authorizing the current leasing procedure followed by the
SLB and described earlier in this article. 200 Litigation concerning the
validity of the company's rights to develop oil and gas under the tract
ensued. To avoid further controversy, the Texas Legislature passed
on an emergency basis Senate Bill 183 to explicitly repeal subchapter

G of Chapter

52.201

The quick passage of Senate Bill 183 did not eliminate all the
problems caused by the prospect permit procedure. Several individuals and companies, relying on news reports of this legislation before it
could be signed by the governor, filed claims to develop oil and gas in
several hundred thousand acres of state lands. While most of these
applicants have relinquished their claims, several lawsuits remain unresolved. These claims have prevented the University of Texas System from leasing those tracts that are involved in the pending
litigation.

2 °2

IV.

SPECIAL LEASE PROVISIONS

20 3

The particular terms of a state lessee's oil and gas lease vary with

the kind of state lands involved. Of the properties leased through the
SLB and the Board of Lease for University Lands, different lease
forms have been developed for each of the following: public school
fund
lands; 2°4 Relinquishment Act lands;2 "5 permanent 2 university
2°
by various state agencies. 17

lands;

and lands owned

200. See supra text accompanying notes 103-32.
201. TEX. NAT. REs. CODE ANN. § 52.175 (Vernon 1978).
202. This litigation involves approximately 80,000 acres. The initial briefs in the litigation
were filed in September 1984.
203. All statutory references in this and the following section shall be to the Texas Natural
Resources Code unless otherwise specifically noted.
204. General Land Office Lease Form 2-24. This lease form can be obtained upon request
from the General Land Office. Inquiries may be directed to Mr. Jack Giberson, Chief Clerk,
General Land Office, Stephen F. Austin State Office Bldg., Austin, Texas 78701.
205. General Land Office Lease Form No. 5367, Revised December 1983. This lease form
can be obtained upon request from the General Land Office. Inquiries may be directed to Mr.
Jack Giberson, Chief Clerk, General Land Office, Stephen F. Austin State Office Bldg., Austin,
Texas, 78701.
206. University of Texas System Lease Form 20, September 1983. This lease form is available upon request from the University of Texas System Office. Inquiries may be directed to
Mr. Linward Shivers, Office of the General Counsel, University of Texas System, P.O. Box
579, Austin, Texas, 78767, (512) 499-4462.
207. General Land Office State Agencies Lease Form, Revised January 1983. This lease
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Public School Lands Lease

Lease Form 2-24 is used for leasing public school land pursuant
to Chapters 32, 33, 51, and subchapters A through D and H of chapter 52 of the Natural Resources Code. This form is referred to herein
as the "state fee lease."

1. Term
The primary term for all land leased on this state fee lease form is
three years except: (1) the two year terms for riverbeds leased pursuant to section 52.086(e) and; (2) Gulf of Mexico tracts and certain
lands in Hudspeth and Presidio counties which are granted five year
terms.2 0
2.

Delay Rentals

Generally, the state fee lease requires five dollars an acre delay
rental, except for Gulf of Mexico tracts which require ten dollars an
acre. 20 9 In addition, lands in Hudspeth and Presidio Counties only
require three dollars an acre delay rental.2 10 The GLO recently
changed its former rule that required actual receipt of the rental on or
before the anniversary date of the lease. 21 The new regulation provides that a lease will not terminate when a rental is received after the
anniversary date if the lessee shows such rental was properly sent certified or registered mail no less than fourteen days before the anniversary date.21 2
3.

213
Production Royalties

One-quarter is the required royalty at this time for state fee leases
form can be obtained upon request from the General Land Office. Inquiries may be directed to
Mr. Jack Giberson, Chief Clerk, General Land Office, Stephen F. Austin State Office Bldg.,
Austin, Texas, 78701, (512) 475-3496.
208. Paragraph 1 of state fee lease form; TEX. NAT. RES. CODE ANN. § 52.021 (Vernon
Supp. 1984). See supra note 204.
209. Paragraph 2 of state fee lease form; TEX. NAT. REs. CODE ANN. § 52.022(c) (Vernon
1978).
210. August 3, 1982 and February 1, 1983, official minutes of the School Land Board
approving the terms and conditions of the October 5, 1982 and April 5, 1983 state lease sales.
211. General Land Office, 31 TEX. ADMIN. CODE § 3.31, (Shephard's May 1, 1982) (due
date).
212. Id.
213. Paragraph 3 of state fee lease form; TEX. NAT. RES. CODE ANN. § 52.022 (Vernon
1978).
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except for (1) those tracts leased pursuant to a royalty bid2 14 and (2)
the one-fifth royalty applicable to tracts in Hudspeth and Presidio
Counties. 21 5 Leases executed prior to October 1979 require lesser royalties depending upon the year of issuance and the SLB's royalty requirements at that time.2 16
The state's royalty may not be reduced for producing, separating,
gathering, storing, treating, dehydrating, compressing, processing,
transporting, or other costs necessary to make oil or gas marketable.2 17 Recently proposed regulations incorporate prior GLO policies
by requiring royalties to be computed and paid on the basis of gross
proceeds received by the seller including amounts collected to reim2 18
burse the seller for severance taxes and production related costs.
In addition, the royalty clause contains a strong market value
provision requiring the lessee to pay the state on the basis of the
"highest market price paid or offered for gas of comparable quality in
the general area."' 2 19 This broad language is particularly dangerous in
a soft gas market where purchasers' takes are reduced and their ability and willingness to pay maximum lawful prices under the Natural
Gas Policy Act are in serious question.22
The GLO has addressed this problem by promulgating proposed
regulations which define how "market value" and "general area" are
determined.22 1 These regulatory amendments establish apresumption
that market value is gross proceeds received pursuant to a bona fide
contract betwen nonaffiliated parties of adverse economic interests.22 2
This presumption does not apply if the contract was between affiliated
parties or not negotiated at arms length; the lessee has the burden of
establishing market value in this situation.2 2 3 The regulations further
provide for both the GLO commissioner and the lessee to overcome
214.
215.
216.
217.
218.
219.
220.
221.
(e)).
222.

See supra text accompanying notes 114-28.
See supra note 117.
Id.
Paragraph 3(E) of state fee lease form.
See 9 Tex. Reg. 5415 (1984) (prop. amend. to 31 TEX. ADMIN. CODE § 3.10(a)).
Paragraph 2(B) of state fee lease form.
8 Tex. Reg. 4978 (1983) (prop. amend. to 31 TEX. ADMIN. CODE § 3.10).
Id., adopted, 10 Tex. Reg. 689-90 (1985) (amending 31 TEX. ADMIN. CODE § 3.10(a),
Id., adopted, 10 Tex. Reg. 689-90 (1985) (amending 31 TEX. ADMIN. CODE

§ 3.10(e)(1)).
223. Id., adopted, 10 Tex. Reg. 689-90 (1985)
§ 3.1O(e)(2)).

(amending 31 TEX. ADMIN. CODE
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these presumptions by specific evidence of comparable sales.22 4 Finally, "general area" is defined to mean the smallest geographical area
which contains three or more recently negotiated sales to establish a
market price.22 5
The state fee lease apparently requires royalty to be paid on all
flared or vented gas. 2 26 The GLO generally allows a sixty-day grace
period before attempting to collect royalties on such flared or vented
gas.
The state may take its royalty in kind upon sixty days notice
without deduction for marketing costs. 2 27 The GLO has invoked this
power on a broad scale and is now supplying the City of San Antonio
with approximately 10,000 mcf of gas per day. The state is also investigating a number of other possible markets for its royalty gas.
For any year that the lease is maintained by production, royalties
must at least equal the amount due as delay rentals; otherwise, the
lessee must pay the difference by the last day of the month succeeding
the anniversary date of the lease. 228 The Accounting Office of the
GLO has historically notified a lessee of the additional payment due
pursuant to this provision.
4.

229
Royalty Payments and Reports

Oil royalties must be received at the GLO by the fifth day of the
second month after the month of production and gas royalties by the
fifteenth day of the second month after the month of production.2 3 °
The statute passed by the legislature in 1983 establishing deadlines for
the payment of oil or gas "proceeds" specifically exempted the state
and the University of Texas system because of the preexisting statutes
applicable to these lands. 3 The state lessee must submit an affidavit
and other documents accompanying the royalty payment as required
224.

Id., adopted, 10 Tex. Reg. 689-90 (1985) (amending 31 TEX. ADMIN.

CODE

§ 3.10(e)(3), (4)).
225.

Id., adopted, 10 Tex. Reg. 689-90 (1985) (amending 31 TEX. ADMIN. CODE

§ 3.10(e)(6)).
226. Paragraph
227. Paragraph
(Vernon 1978).
228. Paragraph
229. Paragraph

3(B) of state fee lease form.
3(F) of state fee lease form. TEX. NAT. REs. CODE ANN. § 52.133(b), (c)
3(H) of state fee lease form.
4 of state fee lease form.

230.

TEX. NAT. REs. CODE ANN. § 52.131(b) (Vernon 1978).

231.

See id. § 91.405 (Vernon Supp. 1985).
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2 32
by paragraph four of the state fee lease form and section 52.13 I(C).
The lease requires a one percent delinquency payment for each thirty
days the payment is late.23 3 Moreover, the state, through the Commissioner, has the discretion to forfeit a lease for failure to pay royalties within thirty days after it becomes due.2 34 Such forfeiture may be
set aside by the Commissioner before the land is re-leased upon a
showing of compliance. 235 The thrust of this statute is clearly toward
compelling the payment of royalties on a timely basis and not forfeiting a lease.

5.

Development Obligation

The state fee lease imposes a reasonably prudent operator standard to drill additional wells as may be necessary for proper development of the lease premises. 236 The most recent state fee lease form
contains a new provision that will become of significant interest over
the next several years. This provision may prevent a lessee from holding the entire leased acreage with a single well. Three years after the
expiration of the primary term, a lessee can hold only forty acres for
an oil well and 320 acres for each gas well on the lease, or the numer
of lease acres included within a lawfully pooled unit, or the greater or
lesser number of acres authorized for proration purposes by Railroad
Commission rules.2 37 The lease language is not clear as to what acreage is retained if there is a conflict between any of the alternatives
specified.
6.

Offset Drilling Obligation

If a producing well is located on private acreage or other state
acreage with a lesser royalty than the subject lease, and the producing
well is within one thousand feet of the leased area, then the lessee
must commence drilling an offset well.2 38 Drilling must begin within
232. Paragraph 4 of state fee lease form; TEX. NAT. REs. CODE ANN. § 52.131(c) (Vernon
1978).
233. TEX. NAT. REs. CODE ANN. § 52.131(e) (Vernon 1978). For recent legislation affecting this provision see infra text accompanying note 371.
234. Id. §§ 52.029, 52.176.
235. Id.
236. Paragraph 6 of state fee lease form.
237. Paragraph 6 further prescribes that the acreage retained must be in the form of a
square, as nearly as practical, with the well in the center, or other shape as the SLB must
approve.
238. Paragraph 7 of state fee lease form; TEX. NAT. REs. CODE ANN. § 52.034 (Vernon
1978).
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sixty days after the initial production on the producing land.
Although the Natural Resources Code does provide for offset obligation for wells on private lands,2 39 there is no statutory authorization
for drilling a well when the producing well is located on state lands
with a lesser royalty.
The GLO enforces this offset provision through its staff that
monitors production and the location of all wells drilled in Texas.
The staff normally informs the lessee in writing of the need to commence drilling to prevent drainage prior to commencing any formal
action.
A question arises as to the lessee's obligation for drilling a well
on a lease that is offset by a well more than on thousand feet from the
leased premises. The GLO will make a demand for an offset well
when drainage is occurring under a prudent operator's implied duty
to protect his tract form drainage. Such a determination is normally
made in those instances in which an offsetting well is producing from
a deep gas reservoir for which the Railroad Commission had adopted
wide spacing rules.
7. Dry Hole Clause
The dry hole provision of the state fee lease form 2 Ois silent as to
the effect of drilling a well beyond the expiration of the primary term
when the well ultimately results in a dry hole and the lessee desires to
commence the drilling of another well. 241 The provision does provide
for dry holes completed during the primary term.2 4 2 The lease will

not terminate if the lessee commences additional drilling and reworking operations or commences or resumes payment of annual delay
rentals.24 3 The above actions must be taken on or before the first
rental paying date that occurs after a sixty-day period has expired
from the date the dry hole was completed or production ceased. 24 If
239.

TEX. NAT. RES. CODE ANN. § 52.034(a) (Vernon 1978).

240. Paragraph 8 of state fee lease form.
241. While Rogers v. Osborn, 152 Tex. 540, 261 S.W.2d 311 (Tex. 1953), Stanolind Oil
and Gas Co. v. Newman Bros. Drilling Co., 157 Tex. 533, 305 S.W.2d 169 (Tex. 1957), and
Sunac Petroleum Corp. v. Parkes, 416 S.W.2d 798 (Tex. 1967), all add relevant court interpretation to similar situations, the language of those leases appears sufficiently different from the
state lease form wording to keep the answer to this question open to debate.
242. Paragraph 8 of the state fee lease form; TEX. NAT. REs. CODE ANN. § 52.023
(Vernon Supp. 1985).
243. Id.
244. Id.

TEXAS TECH LAW REVIEW

[Vol. 16:673

a dry hold is completed in the last year of the primary term, the
lessee's rights remain in effect for the remainder of the term, without
commencing drilling operations.2 4 5
8. Cessation, Drilling, and Reworking Clause
The cessation, drilling, and reworking provision of the state fee
lease form follows the explicit language of section 52.023.246 The reworking clause appears on its face to be limited in applicability to
situations in which production has been obtained and then ceases,
whether during or after the primary term. Once production ceases,
the lessee must commence reworking operations within sixty days and
prosecute the activity "in good and workmanlike manner without interruptions totaling more than 60 days during any one such operation."' 24 7 The lessee must also notify the GLO in writing within five
days of the cessation of production.248
Operators often face the question of what "operations" or activity is sufficient to meet the standard imposed by state leases.
Although not specifically addressing this issue in a state lease context,
Texas courts have traditionally been liberal in determining what constitutes "drilling or reworking operations" as that phrase is used in
private oil and gas leases. All of the following have been held to be
drilling operations: drilling with a small rig in good faith, even when
the rig could not reach the required depth; 24 9 making a location, hauling timber on the ground, and securing a water supply; 250 making lo2 51
cation, hauling timber, securing water, and erecting a derrick;
placing timbers, boilers, and other machinery on the ground, and erecting a derrick; 2 52 building a derrick and placing machinery on
land; 2 53 placing materials for the erection of a derrick on the site and
the constructing a derrick. 254 An integral part of this determination
245.

Id.

246. Paragraph 9 of state fee lease form; TEX. NAT. REs. CODE ANN. § 52.023 (Vernon
Supp. 1985).
247. Id.
248.
249.

Id.
Cockrum v. Christy, 223 S.W. 308 (Tex. Civ. App.-Austin 1920, no writ).

250. McCallister v. Texas Co., 223 S.W. 859 (Tex. Civ. App.-

Ft. Worth 1920, writ

ref' d).

251.
252.

Texas Co. v. Curry, 229 S.W. 643 (Tex. Civ. App.-Ft. Worth 1921, no writ).
Terry v. Texas Co., 228 S.W. 1019 (Tex. Civ. App.-Ft. Worth 1921, no writ).

253.

Edgar v. Bost, 14 S.W.2d 364 (Tex. Civ. App.-Amarillo 1929, no writ).

254. Guleke v. Humble Oil and Refining Co., 126 S.W.2d 38 (Tex. Civ. App.-Amarillo
1939, no writ).
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appears to be that the acts of the lessee be performed in good faith and
with due diligence."'
9.

Shut-In Royalties

The shut-in royalty provision of the state fee lease form loosely
follows the language of section 52.024.256 In 1981, the Texas Legislature amended section 52.024 to include oil royalties under the shut-in
provisions of state leases. 2 " The most recent state fee lease form shutin clause has been amended to reflect this statutory change.258 Valid
and existing leases issued by the Commissionr of the GLO before the
effective date of the amendment, June 11, 1981, can be amended to
include this change by filing an application for amendment with the
Commissioner of the GLO.2 59 An application need only set out the
request and describe in detail the leases to be amended. Because of its
interpretation that Relinquishment Act leases may not be amended,
the GLO's position is that this statutory amendment does not apply to
leases of mineral classified lands. 2 °
a.

Amount of payment

The amount due under the shut-in provision is often difficult to
determine. The provision itself provides that the amount is double
the annual rental payment set forth in the lease. 26 ' The amount may
not, however, be less than $1,200 per annum "for each well capable of
producing oil or gas in paying quantities. ' ' 262 Thus, if an operator had
leased two hundred acres pursuant to a state fee lease which provided
for five dollars per acre rentals, and there were two shut-in gas wells
located on the leased premises, then the amount due under Paragraph
255. See Guleke, 126 S.W.2d at 41-42; Edgar, 14 S.W.2d at 365-66; Terry, 228 S.W. at
1019; Texas Co., 229 S.W. at 645; McAllister, 223 S.W. at 862-63; Cockrum 223 S.W. at 311.
256. Paragraph 10 of state fee lease form; TEX. NAT. REs. CODE ANN. § 52.024 (Vernon
Supp. 1985).
257. Oil and Gas Leases: Shut-in and Compensatory Royalty Clauses, ch. 438, § 52.024,
1981 Tex. Gen. Laws 1858.
258. Paragraph 10 of state fee lease form.
259. Oil and Gas Leases: Shut-in and Compensatory Royalty Clauses, ch. 438, § 2.024(2),
1981 Tex. Gen. Laws 1858.
260. Historically, the only means by which a mineral classified lease could be amended
was with a valid pooling agreement after the express consent of the Commissioner and the
SLB. See supra text accompanying notes 23-25.
261.

Paragraph

10 of state fee lease form; TEX. NAT. RES. CODE ANN.

(Vernon Supp. 1985).
262. Id.

§ 52.024(1)
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10, the shut-in provision, would be $2,400, or $1,200 for each of the

two wells, since the amount owed under the straight double-the-rental
formula is less.
The application of this shut-in provision to pooled units that do
not encompass all of a state lease is unclear under the express language of this provision. The GLO's position apparently is that this
shut-in royalty may be reduced proportionately to cover only the
acreage within the unit, provided that the payment for the acreage in
that lease is not less than $1,200 per shut-in well.263
b.

Applicability of provision

The language in this provision of the state fee lease form clearly
states that to hold a lease by shut-in royalty payment, a well must be
"capable of producing oil or gas in paying quantities.

' 2'

Texas law

appears settled that payment of shut-in royalties may not preserve a
lease if the operator cannot show that the well is in fact capable of
commercial production.265 Situations have arisen in which a well
must be fractured or acidized but, due to potential damage to the producing formation, the treatment could not be made until the pipeline
had been constructed to the well. Until that time, the operator could
not know whether his well was in fact commercial. Under the decision of Kidd v. Hoggett,266 the shut-in royalty provision may arguably

not be invoked in this instance.
c.

Time for payment

The shut-in clause of the state fee lease form states that royalties
should be tendered before the expiration of the primary term or, if the
primary term has expired, within sixty days from the date the well
ceases to produce oil or gas.267 In those instances when a lease is
beyond its primary term and held only by drilling activity and extension payments pursuant to paragraph 11 of the state fee lease form, a
question has arisen as to when shut-in royalty must actually be made.
Assuming a well is determined to be shut-in during the middle of one
263. E.g., The agency followed this interpretation involving the State Tract 244-245
pooled unit, State Lease Nos. M-66970 & 70528, Gulf of Mexico, Galveston County, Texas.
264. Paragraph 10 of state fee lease form.
265. Kidd v. Hoggett, 331 S.W.2d 515 (Tex. Civ. App.-San Antonio 1959, writ ref'd
n.r.e.).
266. Id.
267. Paragraph 10 of state fee lease form.
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of these thirty-day extension periods, does the operator have sixty
days from that date to pay shut-ins or must he do so on or before the
expiration of the thirty-day extension period? While the former
would appear to be the correct interpretation, the latter course of action is obviously more desirable.
d.

Compensatory royalties

Paragraph 10 of the state fee lease form also includes a provision
for the payment of compensatory royalties if oil or gas is sold from an
off-setting well within one thousand feet in the same reservoir as the
shut-in well, or in any case where drainage occurs.268 In these instances, the right to hold the lease by shut-in royalty ceases and compensatory royalty payments are required in accordance with the lease
provision and statute.2 69

10.

Extensions

The extension provision follows the language of section
52.03 1.270 A lease is not automatically extended by drilling operations conducted beyond the primary term of the lease when there is
no other production from the leased premises. Rather, the lessee
must file an Application for Extension of Oil and Gas Lease, accompanied by $3,000 every thirty days if the lease includes 640 acres or
less, and1 $6,000 every thirty days if the lease contains more than 640
acres.

27

Application and payment must be made before the expiration of
the primary term.2 7 2 This filing extends the lease for thirty days
only.2 7 3 The lessee must continue to make these applications and payments for each thirty days that drilling operations are conducted, provided that the operations do not extend the lease for more than 390
days after the expiration of the primary term.274 If the thirtieth day
should occur on a Saturday, Sunday, or state holiday, then the lessee
must file this payment and form by the last working day prior to the
268.
269.

270.
1978).
271.
272.

273.
274.

Paragraph 10 of state fee lease form.
TEX. NAT. REs. CODE ANN. § 52.024(3)-(5) (Vernon Supp. 1985).
Paragraph 11 of state fee lease form; TEX. NAT. REs. CODE ANN. § 52.031 (Vernon
TEX. NAT. REs. CODE ANN. § 52.031(a) (Vernon 1978).
Id.

Id.
Id. § 52.031(a)-(c).
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deadline.""
Because this extension is contingent upon drilling operations, the
lessee must file an Affidavit of Drilling Operations with the GLO confirming that the activity is being conducted. This affidavit is normally
filed after the payment of the applicable extension to show that operations were being conducted at the expiration of the extension period.
11.

Assignments

A lessee of public school land may transfer or assign his lease
pursuant to the terms of section 52.026.276 The transfer must be recorded in any county in which all or part of the leased area is located.277 The recorded transfer, or a certified copy thereof, along with
a filing fee of twenty-five dollars,2 78 must be sent to the GLO within
ninety days of the transfer.27 9 As pointed out above,28 ° the GLO no
longer requires the execution of an "in lieu assignment" by the parties
if the ninety day time deadline is violated.2 8 1 Instead, the payment of
double the filing fee is required to make the assignment acceptable to
the GLO.2 8 2
Partial assignments of these leases must be filed in the same manner as complete assignments. 2 3 The GLO has by regulation provided
that an assignor of any horizontal assignment will remain liable to the
state in the event of a breach of any covenant or condition of the
lease.2 84
12.

Forfeiture

The language of the forfeiture provision generally tracks section
52.176 but includes other obligations apparently not mentioned in the
275. Id. § 52.031(d).
276. Paragraph 15 of state fee lease form; TEX. NAT. RES. CODE ANN. § 52.026 (Vernon
1978).
277. TEX. NAT. RES. CODE ANN. § 52.026(b) (Vernon 1978); General Land Office, 9 Tex.
Reg. 1139 (1984) (prop. amend. to 31 TEX. ADMIN. CODE § 11.12(a)(1)) (assignments).
278. General Land Office, 31 TEX. ADMIN. CODE § 1.91 (1983).
279. TEX. NAT. REs. CODE ANN. § 52.026(c); General Land Office, 9 Tex. Reg. 1139
(1984) (prop. amend. to 31 TEX. ADMIN. CODE § 11.12(a)(1)) (assignments).
280. See supra text accompanying note 159-67.
281. General Land Office, 9 Tex. Reg. 1139 (1984), adopted, 9 Tex. Reg. 2325-26 (1984)
(amending 31 TEX. ADMIN. CODE § 11.12(a)(4)) (assignments).
282. Id. § 11.12(a)(2).
283. Id. § ll.12(d)(1).

284. Id. § 11.12(d)(2).
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statute, the violation of which could result in lease forfeiture. 285
While it is clear that the intent of both the statute and the lease provision is to ensure compliance with the obligations set forth therein, the
lessee should certainly be aware of the risks involved for violation of
these covenants.
13.

Force Majeure

There appears to be nothing unusual or unique about the state
fee lease's force majeure provision. 286 As of February 7, 1984, the
School Land Board implemented new regulations that established a
specific procedure for obtaining force majeure determinations. 287
14.

Prohibition Against the Sale of State Gas Outside Texas28 8

The provision of the state fee lease form prohibiting the sale of
state gas outside Texas follows subchapter H of chapter 52.289 The
statute is often referred to as the Rule 69 statute because of the Railroad Commission's Statewide Rule 69 which incorporates this law.29°
The statute prohibits the sale of gas from state or university leases
subject to its terms (those issued after April 7, 1975) from being sold
for ultimate use outside Texas unless special approval is obtained
from the Railroad Commission after notice and hearing.291 Section
52.291 of the statute sets forth those persons, agencies, and entities of
the state which are subject to the provisions of the act.292
The GLO and University of Texas System staffs help administer
and enforce this statute by reviewing the gas contracts that must be
285. Paragraph 17 of state fee lease form. See also TEX. NAT. RES. CODE ANN.
52.029, 52.176 (Vernon 1978) (other provisions defining what acts may result in forfeiture).
286. Paragraph 21 of state fee lease form.
287. General Land Office, 8 Tex. Reg. 5250 (1983), adopted, 9 Tex. Reg. 486 (1984) (to be
codified at 31 TEX. ADMIN. CODE § 11.15(d)) (guidelines and procedures for suspension of oil
and gas leases). See supra note 35.
288. Paragraph 22 of state fee lease form; TEX. NAT. RES. CODE ANN. §§ 52.291-.296
(Vernon 1978).
289. TEX. NAT. RES. CODE ANN. §§ 52.291-.296 (Vernon 1978).
290. Texas Railroad Comm., 16 TEX. ADMIN. CODE § 3.64 (Rule 051.02.02.069) (Sept. 1,
1982).
291. Id.
292. Rule 69 is applicable to the following: the GLO Commissioner, the SLB, the Boards
for Lease of University Lands, State Park Lands and Texas Department of Corrections, the
Boards of Regents for Texas A & M, Texas Tech, State Senior Colleges, and the University of
Houston, the Board of Directors of Texas A & I University, all chapter 34 Boards for Lease,
owners of the soil of Reqlinquishment Act lands, and the commissioners court of any county
in the state. See TEX. NAT. REs. CODE ANN. § 52.291 (Vernon 1978).
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submitted to them pursuant to the terms of the lease 293 and in accordance with applicable statutes. 294 These agencies, by comparing the
date of the state lease in question to the April 7, 1975, cut off date, are
able to notify those operators selling gas to interstate markets in violation of their leases, Railroad Commission Rule 69, and the Rule 69
statute.
A party subject to the terms of this act may sell gas to an interstate purchaser or for ultimate use outside the state only by obtaining
from the Railroad Commission certain findings set out in section
52.293295 or by receiving an exception from the Commission pursuant
to section 52.296.296 Section 52.293 lists six specific findings the Commission must make before relief can be granted from the statute under
These findings in essence require the Commission to
this provision. 297Thsfi
determine that there is no person or any other entity in the State of
Texas needing the natural gas or casinghead gas in question. The
broad language of this statute and its interpretation by the Railroad
an attempt for relief under this proviCommission apparently render
298
sion an exercise in futility.
Section 52.296 provides the other avenue for relief from the Rule
69 statute's prohibition. 299 This provision enables the Commission to
grant an exception if the agency determines that the enforcement of
the act would either cause physical waste3 a or "unreasonably deny to
the lessee an opportunity to produce economically hydrocarbons from
the land subject to the lease in question."' 3 1' The Commission generally relies upon this exception provision in granting relief from the
statute.
There is considerable discussion among practitioners as to the
constitutionality of this act.3 °2 The Attorney General implicitly recognized the statute's validity in an opinion answering questions from
293. Paragraph 5(A) of state fee lease form.
294. TEX. NAT. REs. CODE ANN. § 52.134 (Vernon 1978).
295. Id. 52.293.
296. Id. 52.296.
297. Id. 52.293.
298. See Texas Railroad Comm., Docket No. 2-68, Application by Energy Dev. Corp. for
Rule 69 Authority (April 20, 1978).
299. See TEX. NAT. REs. CODE ANN. § 52.296 (Vernon 1978).
300. Id. § 52.296(1) (Vernon 1978).
301. Id. § 52.296(2).
302. See Douglass & Whitworth, PracticeBefore the Oil and Gas Division of the Railroad
Commission of Texas, 13 ST. MARY'S L.J. 719 (1982); Anson and Schenkkan, Federalism, the
Dormant Commerce Clause and State-Owned Resources, 59 TEXAS L. REv. 71 (1980).
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the GLO.30

3

As of this time, no formal court challenge to the Rule 69
statute has been filed.
B. Relinquishment Act Lands Lease
The most recent lease form for the leasing of mineral classified
lands was revised as of June 1983 . 3 1 Potential lessees of such Relinquishment Act acreage should use this form, or a reasonable facsimile
thereof. The GLO may accept additional provisions to its forms as
long as such special conditions do not conflict with applicable statutes
and regulations. °5
1. Term, Delay Rentals, and Royalty
As mentioned previously, the term, delay rental, and royalty are
all subject to negotiation between the prospective lessee and the owner
of the soil, with the GLO retaining the right to reject the lease if the
agency deems the terms unfair and unreasonable. 3° The lease will
not be binding upon the state unless the document states the actual
consideration paid.3" 7 In addition, the state must receive the same
consideration as the owner of the soil for the execution of the lease.308
The royalty provisions are similar to those in the fee lease with the
same market value considerations that were discussed earlier. 30 9
2.

3 10
Annual Rental Payments as Damages to Soil

The lessee must pay the state ten cents per acre per year, regardless of whether drilling operations are then ongoing or production has
been attained. The GLO Accounting Office generally notifies the
303. Tex. Att'y Gen. Op. No. H-1197 (1978).
304. The mineral classified lands lease form can be obtained by writing Commissioner
Garry Mauro, Land Commissioner, General Land Office, Stephen F. Austin State Office Bldg.,
Austin, Texas, 78701.
305. General Land Office, 31 TEX. ADMIN. CODE § 11.11(b) (Shepard's May 1, 1982)
(leasing of mineral classified lands).
306. Paragraphs 1-8 of the Relinquishment Act lease form. See infra text accompanying
note 373.
307. TEX. NAT. REs. CODE ANN. § 52.184 (Vernon 1978); General Land Office, 31 TEx.
ADMIN. CODE § 11.1 l(c) (Shepard's May 1, 1982) (leasing of mineral classified lands).
308. Id.
309. See supra text accompanying notes 213-29.
310. Paragraph 11 of the Relinquishment Act lease form; TEX. NAT. RES. CODE ANN.

§ 52.172 (Vernon 1978). The ten cent per acre rental has been repealed since the writing of
this article. See infra, note 370 and accompanying text. See also id. § 52.172 (sale and lease by
landowner as agent for state).
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lessee when this payment has not been made. Historically, the GLO
has not sought to forfeit leases for nonpayment of this fee provided
the requisite amount is tendered after notice to the lessee.
3.

Dry Hole Clause

This clause is substantially similar to the dry hole clause in the
state fee lease form. a1
4.

Drilling and Reworking Clause

Because there is no extension provision applicable to Relinquishment Act lands, the drilling and reworking clause may be applied to
situations in which drilling is being conducted beyond the primary
term and no production has been attained previously.31 2
5.

313
Offset Well Provision

While there is no mention of a one thousand foot distance in the
lease form for the leasing of mineral classified lands as is found in the
state fee lease, Relinquishment Act lands are subject to the same statutory one thousand feet test that is applicable for fee lands. 31 4 The
lease provision is also silent as to the timing for commencement of a
well to protect the subject tract from offset drainage; the statute requires that it be started within one hundred days of the date the offsetting production is commenced.31 5
The GLO may forfeit the lease if the lessee fails to drill a well to
protect the tract from drainage.31 6 Notice is then provided to the
noncomplying lessee and the owners of the soil. 317 Upon a proper
showing by the lessee, the Commissioner may, in his discretion, reinstate the lease.31 8
311. Paragraph 12 of the Relinquishment Act lease form. See supra notes 240-45 and
accompanying text.
312. Paragraph 13 of the Relinquishment Act lease form.
313. Paragraph 14 of the Reqlinquishment Act lease form.
314. TEx. NAT. RES. CODE ANN. § 52.173 (Vernon 1978). See supra notes 238-39 and
accompanying text.
315. Id.
316. Id. § 52.174.
317. Id.
318. Id.
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6.

Preservation of Lease by Drilling Operations Across Primary
Term

There is no extension provision for Relinquishment Act lands
similar to that required for state fee acreage.3 1 9 In other words, drilling operations beyond the primary term will extend the lease without
the payment of additional monies.
7.

32 °
Assignments and Restrictions on Self-Dealing

The recent regulatory amendments concerning assignments of
state fee lands are also applicable to mineral classified leases.3 2 These
regulations require that the original assignment, or a certified copy
thereof, be filed in the GLO within ninety days of the last execution
date and be accompanied by the prescribed filing fee. 32 2 If the ninety
day deadline is not met, then a fee equal to double the prescribed
filing fee must be paid when the instrument is filed.3 23 The former
practice of filing "in lieu" assignments is eliminated. 324 The lease's
assignment provision further provides that changes in ownership of
the surface will not be binding upon the lessee until thirty days after
the surface owner provides the lessee with written evidence of the
assignment.32 5
Subsection (b) of this paragraph of the lease sets forth the recent
regulatory change adopted to prevent self-dealing by the owner of the
soil or his assignee.3 2 6 The amendment is designed to prevent the
state's agent from leasing to a straw man or affiliated entity in a way
so as to cut out the state from consideration of subsequent assignments by the initial lessee. This provision requires the prior written
approval of the Commissioner for assignments made to any entity or
person related to the surface owner. 32 7 Failure to obtain a written
319. Compare Paragraph 11 of state fee lease form with Relinquishment Act lease form.
320. Paragraph 24 of the Relinquishment Act lease form; General Land Office, 8 Tex.
Reg. 1331 (1983), adopted, 8 Tex. Reg. 1779 (1983) (amending 31 TEX. ADMIN. CODE
11.11(i)) (leasing); 9 Tex. Reg. 1139 (1984) (prop. amend. to 31 TEX. ADMIN. CODE 11.12)
(assignments).
321. General Land Office, 9 Tex. Reg. 1139 (1984), adopted, 9 Tex. Reg. 2325-26 (1984)
(amending 31 TEX. ADMIN. CODE § 11.12) (assignments).
322. Id. § 11.12(a)(1).
323. Id. § 11.12(a)(2).
324. Id. § 11.12(a)(4).
325. Paragraph 24(a) of Relinquishment Act lease form.
326. Id. § 24(b) General Land Office, 8 Tex. Reg. 1331 (1983), adopted, 8 Tex. Reg. 1779

(1983) (amending 31 TEX. ADMIN. CODE § 11.11(i)) (leasing).
327. Paragraph 24(b) of Relinquishment Act lease form.
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approval subjects the lease to forfeiture by the Commissioner. If an
assignee in this situation re-assigns the lease within three years, the
state is entitled to receive one-half of the consideration. Failure to
pay the state its share can also result in a forfeiture of the lease by the
Commissioner.
8.

328
Prohibition Against the Sale of State Gas Outside Texas

The Relinquishment Act lease form contains the Rule 69 statutory language discussed for state fee lands. 329 This lease provision
also includes the statutory standard for obtaining an exception to this
prohibition.
9.

Pooling Provisions

The GLO has traditionally interpreted sections 52.151330 and
52.15213 1 as requiring the express approval of the SLB and the owner
of the soil of any pooling or unitization involving mineral classified
lands. The fact that the lease executed by the surface owner and accepted by the GLO contained pooling authority did not generally relieve the lessee from obtaining the execution of the form pooling
agreement by both parties. Recently, however, the GLO has relaxed
this interpretation slightly by agreeing to accept pooling agreements
unexecuted by the owner of the soil if the lease being pooled contained
specific pooling language approved by the GLO.33 2 Because no court
has reviewed the validity of the agency's position on this issue, practitioners should review the facts and circumstances of their particular
328. Paragraph 30 of the Relinquishment Act lease form.
329. See supra text accompanying notes 288-303.
330. TEX. REV. CIv. STAT. ANN. 52.151 (Vernon 1978).
331. Id. 52.152.
332. The specific pooling language approved by the GLO is as follows:
Lessee is hereby granted the right to pool or unitize the royalty interest of the owner
of the soil under this lease with any other leasehold or mineral interest for the exploration, development and production of oil and gas or either of them upon the same
terms and shall be approved by the School Land Board and the Commissioner of the
General Land Office for the pooling or unitizing of the interest of the State under this
lease pursuant to section 52.151-.153 of the Natural Resources Code and other
applicable laws.
The owner of the soil agrees that the inclusion of this provision in this lease satisfies
the execution requirement stated in section 52.152 of the Natural Resources Code.
This language has been approved by the Commissioner of the General Land Office for State
Lease No. M-89854. In addition, the GLO, in a proposed redraft of its regulations which has
not yet been published, specifically acknowledges the validity of this language.
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situation before relying upon such an approach.3 33
10.

Special Requirements

No Relinquishment Act lease will be accepted by the GLO that
is executed by an attorney-in-fact for the owner of the soil or other
persons defined as legally incompetent. 334 The GLO further refuses
leases or lease amendments to
to acknowledge the validity of "top"
33
existing Reliquishment Act leases. 1
C. State Agency Lands Lease
The State Agency Lands lease form is used by various state institutions and agencies336 pursuant to the provisions of chapter 34 and
the applicable sections of chapter 52 of the Texas Natural Resources
Code. Generally, this lease form contains the same language used in
the state fee lease form previously discussed 33 7 with several notable
exceptions.
1. Extension of Lease Beyond Primary Term
Although the state agency lands lease form does not contain the
provision requiring a special payment for extending the lease beyond
its primary term with drilling operations, paragraph 2 requires the
payment of rentals on each anniversary date of the lease. Assuming
no production from the leased premises, this provision, coupled with
paragraph 11, make clear the obligation of the lessee to pay rentals to
maintain the lease even when operations are being conducted beyond
the primary term.
333. TEX. NAT. REs. CODE ANN. § 52.152(a) (Vernon 1978) specifically states that the
agreement committing the state's royalty interest in mineral classified lands to a unit must be
executed by the owner of the soil. The lease pooling language approved by the GLO and set
forth in supra note 332, specifically provides that the surface owner acknowledges that the
inclusion of this provision in the lease satisfies the execution requirement set forth in § 52.152.
Whether a surface owner executing a lease containing this pooling language would be successful in contending that a pooled unit formed without this additional express approval was invalid is subject to debate.
334. General Land Office, 31 TEX. ADMIN. CODE § 11.1l(d) (Shephard's May 1, 1982)
(leasing of mineral classified lands). For a list of additional, special requirements for such
leases, see General Land Office, 31 TEX. ADMIN. CODE §§ 11.1l(e)-(j) (Shephard's May 1,
1982) (leasing of mineral classified lands).
335. See supra text accompanying notes 152-58.
336. The major entities currently using this basic form are the Texas Department of Corrections, Texas Parks & Wildlife Department, Texas Commission of Indian Affairs, and Pan
American University.
337. See supra text accompanying notes 208-303.
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Assignments 338

Rights purchased in these state lands may be assigned according
to statute.3 3 9 The assignment must be filed in the GLO within one
hundred days from the date of the first acknowledgment, accompanied by a fee of ten cents per acre assigned and the prescribed filing
fee. 3" The assignment is not effective unless it is filed in the GLO
with the appropriate payment.3 41

3. Continuous Development Clause
The Texas Department of Corrections [TDC] has added a special
provision to its form requiring continuous development of the leased
premises and enabling the operator to hold only the amount of acreage within the lease that can be assigned to a proration unit. 42 The
language of this clause, as it originally appeared in these leases, made
the applicability of the provision extremely ambiguous. After several
applications for clarification by affected operators, the TDC's Board
for Lease, in conjunction with the GLO's legal staff, changed the
wording of this provision to make such obligation applicable only beyond the primary term of the lease.
D.

University of Texas System Lease

The University of Texas System lease form was most recently
revised in September of 1983 and applies to all University of Texas
System lands pursuant to chapter 66, subchapter D, of the Texas Education Code. These lands should be distinguished from those owned
by Texas A & M University and Texas Tech University. The following discussion will highlight the major differences between this lease
form and the state fee lease.
1. Shut-In Royalty
The maximum time allowed to hold a University of Texas lease
338.

Paragraph 8 of the state agency lease form.

339. See TEX. NAT. REs. CODE ANN. § 35.102(a) (Vernon 1978) (state park lands); id.
§ 36.102(a) (Vernon Supp. 1985) (Eleemosynary and State Memorial Park Lands); id.
§ 34.103(a) (lands owned by other departments, boards, or agencies).
340. General Land Office, 11.12(b), 9 Tex. Reg. 1139 (1984), adopted, 9 Tex. Reg. 2325-26
(1984) (amending 31 TEX. ADMIN. CODE § 11.12(b)) (assignments).
341. TEX. NAT. REs. CODE ANN. §§ 35.102(b) (Vernon 1978), 36.102(b), 34.103(c)
(Vernon Supp. 1985).
342. Paragraph 22, Texas Department of Corrections lease form.
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by shut-in royalty payment is three years instead of the five years al343
lowed under state fee lease terms.
2.

Extension of Lease

The University of Texas lessee must make a similar application
for a thirty-day lease extension if the lessee is drilling beyond the primary term and there is no production from the lease. 3 " Instead of
the $3,000-$6,000 per thirty-day fee required for state fee lands, the
University of Texas extension fee is $7.50 per acre for each acre in the
lease. 345 The lease also imposes a 180-day maximum period rather
than the 390 days authorized in the state fee lease.3 46 If, after 180
days, the lessee is still drilling, an additional application prior to the
expiration of the 180 days may be made to the Chairman of the University of Texas Board of Regents, coupled with a fifty dollar per acre
fee.34 7 This filing shall extend the lease for an additional 180 days. In
no event, however, will the lease be extended more than 360 days
beyond the primary term of the University lease.3 48
3.

Special Notice for Drilling

Prior to drilling any well, the lessee must notify the University of
Texas System, showing the location of the well by plat.34 9 In addition, prior written consent of the University of Texas System is necessary before the construction of any roads on the premises is begun.35°
4.

Logging Obligations

All of the state leases discussed herein reserve the right to require
an electric log on wells located within the lease premises to be filed
with the applicable jurisdictional agency. 35 ' The University of Texas
lease provides that if the lessee fails to supply these logs, he will be
required to re-enter the wells and run the required surveys, or pay the
343.
344.
345.
346.
347.
348.
349.

Paragraph 2(b) of the University of Texas lease form.
Paragraph 2(c) of the University of Texas lease form.
Id.
Id.
Id.
Id.
Paragraph 10 of the University of Texas lease form.

350.

Id.

351. Paragraph 4(b) of the state fee lease form; Paragraph 15 of the Relinquishment Act
lease form (reserving the right of GLO Commissioner to require lessee to furnish logs); Paragraph 13(b) of the State Agency lease form; Paragraph 10(b) of the University of Texas lease
form.
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University of Texas System $15,000 as liquidated damages.352
5.

Fencing Obligations

The University of Texas lease imposes an affirmative duty to
build and maintain fences around slush pits, sumps, drainage pits,
pump jacks, christmas trees, and tank batteries if so requested by the
University of Texas System.3 53

6.

Different Operator

The University of Texas lease requires, in the event the operator
of the lease premises is different than the original lessee, that the University of Texas Board for Lease give its prior approval to the operator before any activities are commenced.354
V.

UNITIZATION AND POOLING OF STATE LANDS

A.

Statutory Background

1. Public School Lands
Section 52.151 provides that the Commissioner, on behalf of the
state "or any fund that belongs to the state," may execute agreements
which pool or unitize the oil or gas royalty interest owned by the state
or fund.355 This special approval may be granted only upon a finding
by the Commissioner that the pooling is in the best interest of the
state. 356 To accomplish the pooling of public school lands, a lessee
must obtain the express approval of the SLB.357 Such specific approval includes the nonparticipating royalty owned by the state in
acreage sold after May 29, 1931.358 These free royalty lands must be
pooled independently of the private owner's remaining royalty to insure that the state's interest in production is determined on a pooled
unit basis.
352.
353.
354.
355.

356.
357.
358.

Paragraph 10(c) of the University of Texas lease form.
Paragraph 12(b) of the University of Texas lease form.
Paragraph 19 of the University of Texas lease form.
TEX. NAT. REs. CODE ANN. § 52.151(a) (Vernon 1978).
Id. § 52.151(b).
Id. § 52.152(a).
Id.
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Lands Owned by Departments, Boards, and Agencies of the
State
Those lands owned by agencies of the state, such as the Texas
Department of Corrections and Texas Parks and Wildlife Department, may be unitized only after the approval of the particular board
for lease created to oversee the leasing of that entity's acreage. 35 9 As a
statutory member of all these boards, the GLO Commissioner is able
to provide both expertise and consistency to their decisions.
2.

3. University of Texas System Lands
Lessees of lands owned by the permanent university fund must
obtain the express consent of the Board for Lease of University Lands
in unitizing these oil or gas interests. 36' To approve a pooling application, the Commissioner and the Board must conclude that the proposal is in the best interest of the state.36 2

B. Procedurefor Pooling State Lands
1. Public School Lands
The SLB has established a technical screening committee designated as the Pooling Committee to review all pooling applications and
make recommendations.363 The Pooling Committee is comprised of
several voting members to evaluate the technical details of each
pooled unit application that is proposed before being ultimately decided by the SLB as required by law.
Because each pooling application is decided upon its individual
merits, there is no specific checklist of exhibits required by the Pooling Committee. An applicant should generally bring copies of the relevant leases involved, an area map showing the leases and the
proposed unit outline, and subsurface data to justify that the proposed
unit is productive of hydrocarbons. In addition, the Committee usually requests a copy of the Railroad Commission's drilling permit application for the unit well. The ultimate showing necessary for an
applicant to make is that approval of the proposed unit would be in
359.
360.
361.
May 1,

362.

See id. chapters 34, 35, 36 (Vernon 1978 and Supp. 1985).
Id. §§ 34.014, 35.012, 36.012 (Vernon 1978).
Board for Lease of University Lands, 31 TEX. ADMIN. CODE § 409.3 (Shephard's
1982) (approval of unitization agreements).

Id.

363. School Land Board, 31 TEX. ADMIN. CODE § 153.13 (Shephard's May 1, 1982)
(pooling committee).
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the state's best interest.3" This standard may be met by a wide range
of circumstances that depend upon the individual situation.
An applicant should be cognizant of several factors in presenting
a pooling application, such as the expiration date of the state lease to
be pooled, subsurface productivity of the acreage to be pooled, the
proration unit size rule, if any, adopted by the Railroad Commission
for the reservoir in question, the royalty provided in the state leases to
be pooled, whether the drilling of unnecessary wells may be avoided
by such pooling, and the economics of drilling a proposed well absent
a pooled unit.
The SLB may in some instances refuse to grant pooling below the
total depth of the proposed unit well. In addition, if the prospect in
question is strictly gas or oil, the pooled mineral may be limited to
either one of those hydrocarbons. The Board generally has not approved permanent units of a size that allows the lessee to hold more
acreage than one gas well per 704 acres.
2.

University of Texas System Lands

The University of Texas System has a technical staff which reviews all pooling applications involving its lands. This staff is located
in Midland and utilizes supporting administrative and legal personnel
from Austin. The staff, after reviewing the pertinent data, makes a
recommendation to the Board for Lease of University Lands for the
final decision.
3.

Lands Owned by Departments, Boards, and Agencies

As previously indicated, the board for lease with jurisdiction over
the specific lands in question has ultimate authority for pooling.
While the procedures followed vary, most boards have a screening
committee or individual to make recommendations of approval or disapproval. Several of these boards rely upon the expertise of GLO personnel to assist in evaluating the merits of a proposed pooled unit.
C.

Pooling Agreement Form

The pooling of state lands must generally be accomplished on the
GLO-approved form agreement. 36 5 The SLB requires that certain
364.

TEX. NAT. RES. CODE ANN. § 52.152(b) (Vernon 1978).

365. See School Land Board, 31 TEX. ADMIN. CODE § 153.14 (1979) (Shephard's May 1,
1982) (contents of agreement).

1985]

STA TE-OWNED LANDS

provisions be included in the agreement.366 The more important provisions of the agreement are briefly as follows:
(1) Pugh Clause. Paragraph 4(f) allows the lessee to hold only
such acreage that is within the unit boundary unless such outside
acreage is otherwise maintained. This Pugh clause accordingly requires the lessee to release any lands located outside the unit that are
not held by other means at the expiration of the primary term.
(2) Drill to Density. Paragraph 4(g) imposes the general obligation of the operator to drill sufficient wells within the unit area to
comply with the density provided by the Railroad Commission's field
rules.
(3) Allocation of Production. Paragraph 5 requires that an operator pay proceeds on the basis of the percentage that each unit
tract's acreage bears to the total unit acreage. Production must be
allocated on either an acreage or net feet of sand basis.
The SLB and other leasing entities involved also have the statutory authority to include whatever provisions they deem appropriate
to protect the state's interests. 367 This language allows the pooling
entity necessary discretion to deal with the many kinds of pooling
situations that are presented.
VI.

CONCLUSION

Although the legal requirements for operating on state lands are,
in many respects, similar to those for private oil and gas properties,

there are certain critical distinctions that necessitate at least a general
familiarity with the relevant authorities and lease provisions. The
foregoing article is designed to provide a quick reference guide to the
more important obligations that may not be routinely encountered in
operating privately owned oil and gas properties.

VIII.

POSTSCRIPT

The foregoing article was prepared in the winter and early spring
of 1985. Since that time, the sixty-ninth session of the Texas Legislature has passed a number of bills which changed various procedures

and requirements for leasing and operating state-owned lands. In
some instances, these legislative changes conflict with the statements
366.
367.

Id.
TEX. NAT. RES. CODE ANN. § 52.153(b) (Vernon 1978).
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set forth above. The reader should accordingly review these new laws
to determine the most current requirements.
While a comprehensive analysis of the statutory changes is beyond the scope of this article, some of the new legislation is of particular importance. Senate Bill 493, the School Land Board Sunset Bill,
combined various boards for lease into the SLB.3 68 The boards for
lease of the Texas Department of Corrections and the Texas Parks
and Wildlife Department were specifically excepted from this consolidation. The bill also authorizes the GLO Commissioner to collect
fees for surface damages to permanent school fund lands, increases
penalties and interest for late reports and payments required by mineral leases, authorizes lease sales to be conducted by sealed bid, public
auction or a combination of both, 369 broadens the GLO Commissioner's authority to grant easements for certain purposes, repeals the
ten cent per acre rental required on Relinquishment Act lands after
the primary term, 37 0 and codifies certain restrictions on the state's
agent of mineral classified lands to prevent self-dealing.
Senate Bill 261, the University of Texas Board of Lease Sunset
Bill, establishes the GLO Commissioner as chairman of this board for
lease and expands the membership of such board to include a representative of Texas A&M University. The bill increases penalties and
interest charges for late payment of royalties and authorizes penalties
for late reports or other required documentation.371
House Bill 918, the Highway Right-of-Way Leasing Bill, modifies the prohibition of leasing of oil and gas that had been imposed by
the Texas legislature in 198 1.372 This legislation allows leasing of
highway right-of-way tracts unless such acreage is within 2500 feet of
a well that was producing as of January 1, 1985. The bill further
grants a preferential right to lease to adjoining lessees for the same
royalty, bonus and rental as the existing lease for the adjoining private
lands. If such adjoining acreage is open or the authorized lessee fails
to exercise this preferential right to lease, then the board for lease may
put the tract up for bid pursuant to the competitive bidding process.
368. Act of June 14, 1985 (effective Sept. 1, 1985 except as provided therein in § 51). This
legislation affects the text accompanying supra notes 96-102.
369. This legislation affects the text accompanying supra notes 103-32.
370. This legislation affects the text accompanying supra note 310.
371. Act of June 14, 1985 (effective Sept. 1, 1985). This legislation affects the text accompanying supra note 94, 233-35.
372. Act of June 8, 1985 (effective immediately). This legislation affects supra note 96 and
accompanying text.
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Senate Bill 1018 clarifies the fiduciary duties of surface owners
acting as the state's agent for oil and gas development on Relinquishment Act lands. 73 The bill further empowers the GLO Commissioner to file suit through the Attorney General to forfeit the surface
owner's agency rights upon a determination that such agent breached
these fiduciary duties. The bill also prohibits self-dealing by the surface owner by restricting such agent from leasing the land to himself
or to a corporation or partnership in which such agent has a vested
financial interest.
House Bill 1952, the General Land Office Omnibus Bill, is characterized as a "clean-up" of the statutes governing the activities of the
GLO.37 4 Among other changes, this bill requires a lease on free royalty land to be filled at the GLO before it becomes effective and
removes reference to the statutory ten cent per acre annual rental on
Relinquishment Act lands.
373. Act of June 15, 1985 (effective immediately). This legislation affects the text accompanying supra notes 63-66, 306.
374. Act of June 15, 1985 (effective Aug. 26, 1985). This legislation generally affects the
text accompanying supra notes 2, 105-32, 310.

