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NEW MEXICO CONTINUES TO STUDY
WATER EMBARGO MEASURES: A
REPLY TO THE STATE WATER LAW

STUDY COMMITTEE
I.

INTRODUCTION

The city of El Paso, which is the largest municipality in the far
west Texas-southern New Mexico region, is faced with a peculiar
water shortage problem. Projections of water needs indicate increasing deficits in far west Texas, with actual shortages for municipal
needs occurring as early as the year 2010 unless new sources of water
are made available.' El Paso has adopted and aggressively pursued a
water conservation program, 2 but this approach alone will not provide a solution. What makes El Paso's problem unique is that an
available source of water lies close at hand, the Mesilla-Hueco Bolsons.3 This water has been inaccessible because its usable portion lies
in New Mexico.
Water importation from New Mexico is the only feasible alternative for El Paso's long range water needs. The waters of the Rio
Grande are fully appropriated and importation from other areas of
Texas would be prohibitively expensive. 4 The State of New Mexico,
however, is determined to use every method available to block expor1. TEXAS DEPARTMENT OF WATER RESOURCES, WATER FOR TEXAS,
SIVE PLAN FOR THE FUTURE 42 (1984).

A

COMPREHEN-

2. Id. at 44.
3. IV UNITED STATES WATER RESOURCES COUNCIL, THE NATION'S WATER RESOURCES 1975-2000, SECOND NATIONAL WATER ASSESSMENT 29 (1978).
4. TEXAS DEPARTMENT OF WATER RESOURCES, supra note 1, at 43-44. El Paso's attempts to gain access to aquifers underlying the federal army base of Fort Bliss have also been
denied. Public Service Board of the City of El Paso, Water Supply Alternativesfor El Paso: An
Overview 6, reprinted in The Impact of the Supreme Court Decison in Sporhase Versus Nebraska, Hearing Before the Subcomm. on Water Resources of the Senate Comm on Environment and Public Works, 97th Cong., 2d Sess. 103, 108 (1982) [hereinafter cited as Sporhase

Hearing].
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tation of its groundwater. The state has had its efforts to embargo5 or
impose a moratorium 6 on exports struck down by the courts. Currently, El Paso has applications pending under a recent New Mexico
statute regulating the grant of permits for water use outside the state.7
This statute has been held facially constitutional, but it will probably
be subjected to closer scrutiny if El Paso is denied water rights under
it. 8
Anticipating these developments the New Mexico Legislature
commissioned a report to its Governor on alternative means of protecting the state's water from exportation.9 The report recommended
three possible methods: (1) state appropriation of available groundwater which could create a proprietary interest providing a basis for a
bar on exportation; (2) congressional authorization of a state embargo; or (3) an interstate compact. 10
This Comment is an analysis of the feasibility of these proposals.
Part II briefly sketches the history of the commerce clause and the El
Paso-New Mexico dispute in order to lay the necessary background.
Part III analyzes New Mexico's proposed study of the feasibility of
state appropriation of groundwater. Part IV examines the advisability
of seeking congressional action, and Part V discusses the feasibility of
an interstate compact. Our conclusion is that New Mexico's most
feasible alternative is to seek an interstate compact with Texas.

II.
A.

THE CONTROVERSY

Commerce Clause History

The controversy between El Paso and the State of New Mexico
was made possible by the Supreme Court's decision to apply the interstate commerce clause to groundwater." Therefore a brief review of
5. City of El Paso v. Reynolds, 563 F. Supp. 379, 392 (D.N.M. 1983).
6. City of El Paso v. Reynolds, 597 F. Supp. 694, 707 (D.N.M. 1984).
7. N.M. STAT. ANN. § 72-12b-1 (Supp. 1984).
8. City of El Paso v. Reynolds, 597 F. Supp. 694, 703-04 (D.N.M. 1984). It is a fundamental principle that a statute will be given a constitutional interpretation if possible. See id.
at 698. The effect of the statute will be determined by the way in which it is administered. See
Myles Salt Co. v. Board of Comm'rs, 239 U.S. 478, 484 (1916).
9. Water Law Study Committee, Report to Governor Tony Anaya and the Legislative
Council Pursuantto Laws 1983, Chapter 98, reprintedsub nom. Water Law Study Committee,
The Impact of Recent Court Decisions Concerning Water and Interstate Commerce on Water
Resources of the State of New Mexico, 24 NAT. RESOURCES J. 689 (1984) [hereinafter cited as
Governor's Report].
10. Id. at 691.
11. Sporhase v. Nebraska ex rel. Douglas, 458 U.S. 941 (1982).
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that clause's impact on state water policy is necessary to understand
the dispute. The Constitution grants Congress the power to regulate
interstate commerce.12 This commerce power has been interpreted by
the Supreme Court to extend "to those activities intrastate which so
affect interstate commerce.

. .

as to make regulation of them appro-

priate ... "13 This principle has recently been applied to groundwater, which states have long prevented from being exported. 4
Power to retain natural resources within a state was derived from
a state's presumed ownership of its resources. This theory of public
ownership had its origins in Geer v. Connecticut. 5 The Geer Court
reviewed commerce clause implications of a state statute which forbade transportation of game killed within Connecticut beyond the
state's borders.' 6 Relying on ancient authority which described wild
game as property held in trust by the sovereign for public benefit,' 7
the Court upheld the statute. The embargo was construed as merely
confining the use of game to people who owned it, and therefore a
Thus the Court held that no
part of the grant of the right to hunt.
8
interstate commerce was involved.'
The public ownership theory was eventually rejected in Hughes v.
Oklahoma.'9 The facts of this case were similar to Geer. A state statute prohibited the export of minnows. 2" This time, however, the
Supreme Court struck down the statute as a violation of the commerce clause. 2 ' The Court held that the doctrine of public trust represented a police power rather than an ownership interest.22 This
police power allows states to preserve and regulate the exploitation of
their resources, so long as the regulations are in conformity with the
Constitution, specifically the commerce clause.2 3
12. U.S. CONST. art. I, § 8, cl.3.
13. United States v. Wrightwood Dairy Co., 315 U.S. 110, 119 (1942). See also Hodel v.
Virginia Surface Mining & Reclamation Ass'n, 452 U.S. 264, 277 (1981) (purely intrastate
activities affecting interstate commerce may be regulated); Perez v. United States, 402 U.S.
146, 150 (1971) (all interstate activities affecting commerce may be regulated).
14. See, e.g., N.M. STAT. ANN. § 72-12-19 (1978).
15. 161 U.S. 519 (1896).
16. Id. at 522.
17. Id. at 527-28.
18. Id. at 529-32.
19. 441 U.S. 322 (1979).
20. Id. at 323.
21. Id. at 325.
22. Id. at 334.
23. Id. at 325.
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The Hughes decision provided the necessary precedent for an attack on water embargoes, which had been previously upheld in Hudson County Water Co. v. McCarter.24 In Hudson County, a New
Jersey statute which forbade exportation of water had been upheld
based on "[tihe constitutional power of the state to insist that its natural advantages shall remain unimpaired[,] what it has it may keep and
give no one a reason for its will." 2 5
Hudson County was subsequently undermined by the Supreme
Court's per curiam affirmance of City of Altus v. Carr.26 In City of
Altus, a federal district court struck down a Texas embargo statute
requiring legislative approval before groundwater could be taken out
of state.2 7 The district court used a commerce clause analysis to invalidate the statute.2" The court's rationale was that in Texas, which
follows the absolute ownership of groundwater doctrine,2 9 groundwater is a specie of property no different than other articles of commerce. The statute was therefore struck down as an unconstitutional
prohibition on interstate commerce. 3 °
The holding of City of Altus was extended in Sporhase v. Nebraska ex rel. Douglas.3 1 Sporhase involved a landowner who held
property on both sides of the Nebraska-Colorado state line and who
irrigated his Colorado property from a well located in Nebraska.3 2
209 U.S. 349 (1908).
Id. at 356-57.
385 U.S. 35 (1966).
City of Altus v. Carr, 255 F. Supp. 828, 839-40 (W.D. Tex.), afl'd per curiam, 385
(1966).
28. Id. at 837-40. Cf 2 WATER AND WATER RIGHTS § 132 (R. Clark ed. 1967) (arguing
that Altus might have relied on an estoppel theory and the Supreme Court's per curiam affirmance thereby lessened as authority).
29. 255 F. Supp. at 840. Under the absolute ownership doctrine a landowner may take
from under his land as much water as he can use, regardless of where it will be used, and he is
free of liability for damage caused by draining a neighbor's land. See generally Johnson, Texas
Groundwater: A Survey and Some Proposals, 22 NAT. RESOURCES J. 1017, 1017-19 (1982)
(discussing Texas doctrine of absolute ownership).
30. 255 F. Supp. at 840. The district court elaborated on the ways in which water embargoes might violate the commerce clause:
Whether a statute . . . prohibits the interstate transportation of an article of commerce . . . or prohibits the withdrawal of such substance where the interest is to
transport such in interstate commerce, the result. . . is the same. In both situations,
the purpose and intent of the statute and the end result thereof is to prohibit the
interstate transportation of an article of commerce.
Id.
31. 458 U.S. 941, 949-50 (1982).
32. Id. at 944.
24.
25.
26.
27.
U.S. 35
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One provision of a Nebraska statute regulating water use prohibited
exporting water to any state which refused to allow its water to be
exported to Nebraska.33 The State of Colorado followed a policy of
nonexportation, causing Sporhase's irrigation to violate Nebraska
law. The Supreme Court struck down this reciprocity provision as a
violation of the commerce clause. 4
The Court held that Nebraska's groundwater was an article of
commerce," despite the fact that, unlike Texas, Nebraska employs
the reasonable use of groundwater rule. That rule confines the use of
groundwater to the land overlying its source, thereby restricting its
alienability to a far greater degree than Texas law permits.3 6 The
Court pointed to statutory provisions allowing transfer to urban areas
to support its conclusion that groundwater was an article of commerce. The Court then reiterated the Hughes rejection of the public
ownership doctrine, calling it a "legal fiction." ' 37 The Court recognized, however, that a state claim of ownership might be a factor in
determining the reasonableness of burdens placed on interstate
38
commerce.
After holding groundwater to be an article of commerce not exempt from commerce clause scrutiny the Court rejected Nebraska's
reciprocity clause under the test set out in Pike v. Bruce Church,
Inc.:3 "[w]here the statute regulates evenhandedly to effectuate a legitimate local public interest, and its effects on interstate commerce
are only incidental, it will be upheld unless the burden imposed on
such commerce is clearly excessive in relation to the putative local
benefits."' The Court recognized that conditions could exist which
would justify curtailing groundwater export, citing extreme water
shortages during a drought as an example,4 but could find no justifi33. Id.
34. Id. at 957.
35.

Id. at 949.

36. Id. at 949-50.
37. Id. at 951.
38. Id. at 953.
39. Id. at 951.
40. Id. at 954 (quoting Pike v. Bruce Church, Inc., 397 U.S. 137, 142 (1970)).
41. Id. at 956. Scarcity of resources was not meant to be an exception to the Pike rule but
only an example of "legitimate local interests" that would outweigh serious burdens on interstate commerce. Id. Other factors favoring state restriction of export were said to be the belief
that restriction was justified when it was created by interstate compacts, and the degree of
actual state ownership of groundwater. Id. at 956-57. These last two factors formed the basis
of New Mexico's new embargo proposals analyzed in this Comment. See infra notes 68-103
and accompanying text.
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cation for Nebraska's action in the present case which would satisfy
the Pike test. The possibility of congressional authorization for a ban
was also acknowledged, but the Court stated that an express statement would be required before it would recognize any such authorization.4 2 Because there was no authorization, Nebraska's export
embargo was outweighed by the commerce clause.
B.

City of El Paso v. Reynolds

New Mexico has banned exportation of groundwater for many
years.4 3 This prohibition was struck down in City of El Paso v. Reynolds." The court rejected New Mexico's argument that its ban was
authorized under the Rio Grande Compact.4 5 The court ruled that
the compact did not apportion surface water between New Mexico
and Texas, and did not control hydrologically related groundwater.4 6
The court then examined New Mexico's embargo in light of the recent commerce clause holdings of the Supreme Court.4 7
The Reynolds court held that because the New Mexico statute
treated inter- and intra-state transfers differently, and was therefore
facially discriminatory, New Mexico's embargo was subject to strict
scrutiny. 48 The court adopted a narrow view of the dictum in
Sporhase which recognized that certain conditions might justify curtailment of exports by confining permissible discrimination solely to
the extent that the water would be essential to human survival
needs.4 9 All other uses were held to be economic, and discrimination
based on economic uses was held to be unconstitutional economic
42. 458 U.S. at 951.
43. N.M. STAT. ANN. § 72-12-19 (1978).
44. 563 F. Supp. 379, 392 (D.N.M. 1983).
45. Id. at 384. See Rio Grande Compact, 53 Stat. 785 (1939). New Mexico argued that
the compact apportioned hydrologically related groundwater between Texas and New Mexico.
Id. at 384-87. See also infra text accompanying notes 157-59.
46. 563 F. Supp. at 384-87. The district court held that the compact apportions surface
water first between Colorado and downstream states, then between appropriators above and
below Elephant Butte Reservoir regardless of state citizenry. Id. at 385. As to groundwater
the court pointed out that the State Engineer had not declared the disputed areas underground
basins, and therefore subject to state control, until after the lawsuit was filed. Id. at 383.
47. Id. at 391.
48. Id. at 388.
49. Id. at 389. New Mexico attempted to establish a close means-end relationship between its exportation ban and the necessity for conserving and preserving water. Sporhase
Hearing, supra note 4, at 29 (statement of Craig Bell, Western States Water Council). See
Sporhase v. Nebraska ex rel Douglas, 458 U.S. 941, 958 (1982). The attempt failed to survive
commerce clause analysis. 563 F. Supp. at 391.
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protectionism. 5' Because New Mexico made no argument that health
and safety needs would be jeopardized by El Paso's proposed withdrawals, the entire prohibition was invalidated."
New Mexico appealed, but enacted new statutes before an appellate decision was made, which required the district court to re-examine the case. 2 Two statutes were examined in the second case.
The first set forth criteria and procedures for appropriating groundwater to be used out-of-state.53 The second imposed a two year moratorium on exports from the Hueco and Mesilla Bolsons.54 Under the
first statute, applications to appropriate groundwater would be
granted only if the use "[was] not contrary to the conservation of
water within the state and [was] not otherwise detrimental to the public welfare of the citizens of New Mexico." 55
On re-examination, the district court reserved judgment on the
constitutionality of the statute as applied, but held that it was constitutional on its face.5 6 The court stated that the conservation and public welfare criteria did not, on their face, direct different treatment to
interstate and intrastate applications.57 The public welfare criteria
were similar to a provision of Nebraska's statute upheld in Sporhase.
The court stated that this criteria would allow a limited preference for
intrastate uses as long as the burden on interstate commerce was not
too great or the objective was not simple economic protectionism.58
The conservation criteria was likewise held to be valid, subject to a
future Pike v. Bruce Church, Inc. examination.59 The court further
held that among the factors to be considered in weighing the burdens
50.

563 F. Supp. at 390.

51.

Id. at 389.

52. City of El Paso v. Reynolds, 597 F. Supp. 694 (D.N.M. 1984).
53. N.M. STAT. ANN. § 72-12b-1 (Supp. 1984).
54. 1984 N.M. Laws HB 12, reprinted in City of El Paso v. Reynolds, 597 F. Supp. 694,
709 (D.N.M. 1984).
55. N.M. STAT. ANN. § 72-12b-1(c) (Supp. 1984). The State Engineer was given six specific factors to consider: (1) supply of water in-state; (2) in-state demands and (3) shortages;
(4) whether the water proposed to be appropriated could alleviate those shortages; (5) supplies
available to applicant; and (6) demands that would be placed on the applicant's supply in his
state. Id. § 72-12b-l(d).
56. 597 F. Supp. at 703-04.
57. Id. at 700-01.
58. Id.
59. Id. at 702. The court held the six specific factors outlined in the statute facially valid.
See supra note 55. The first four factors were said to be necessary to determine the existence of
water shortages, while the last two requirements, which evaluated an applicant's resources,
were considered permissible factors in making a Pike analysis. 597 F. Supp. at 702-03.
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on interstate commerce was "the degree to which the state claims
public ownership of groundwater .... ,60
The court did, however, strike down, on equal protection
grounds, the second statute which had enacted a two year moratorium on new appropriations from Hueco and Mesilla Bolsons. The
court held the statute did not regulate evenhandedly because other
basins were not subject to the moratorium, thus revealing the state's
impermissible protectionist purpose.61
New Mexico has, therefore, no choice but to consider El Paso's
applications under the state's new appropriation statute. Although
the statute has been declared facially valid, its intent remains questionable, and a further commerce clause challenge is likely if El Paso's
application is denied. 62 Expectation of such a challenge is revealed by
the New Mexico Legislature's commissioning a report on possible resolutions to the El Paso dispute. The report's recommendations are
discussed below.
III.

STATE OWNERSHIP OF UNAPPROPRIATED GROUNDWATER

This section will first address the recommendation that New
Mexico study the idea of appropriating all or a part of the state's
available groundwater. 6 The authors of the report suggest that appropriation would enable the state to become an actual, rather than
fictitious, owner of its groundwater and therefore be exempt from
commerce clause analysis. 61 The report acknowledges that an allocation procedure would have to be developed because the state would be
interested only in water production and transmission, not application.6 5 The report recommends a lease system, presumably to deviate
as little as possible from present practices. Two possible pricing structures are discussed, one which would set prices at the market level,
the other at a minimum cost-recovery figure. 66 The report also briefly
60. 597 F. Supp. at 701 (citing Sporhase v. Nebraska ex rel. Douglas, 458 U.S. 941, 95657 (1982)).
61. 597 F. Supp. at 705-07.
62. See generally Note, New Mexico's Water Export Statute: Will It Float?, 24 NAT.
RESOURCES J. 471, 480-85 (1984) (discussing exportation statute).
63. Governor's Report, supra note 9, at 718.
64. Id.
65. Governor'sReport, supra note 9, at 728-29. New Mexico currently uses a prior appropriation system for allocating groundwater. Private users obtain permits on application to the
state. See infra text accompanying notes 73-74.
66. Governor's Report, supra note 9, at 728-29.
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debates the value of short versus long term leasing arrangements.6 7
A.

Problems of Implementation

If the leasing system is adopted, New Mexico's initial difficulty
would be proving actual ownership of the appropriated groundwater.
Throughout the report the intent to restrict exportation is clearly the
dominant motive behind each proposal. If that motive is not effectively disguised courts will be strongly tempted to hold that the state's
new scheme of ownership confers no greater justification for an embargo than its old public trust. 6 The only justifications offered for
switching to state ownership are promotion of efficient use of groundwater resources and flexibility in allocating water supplies. 69 These
justifications, however, are at odds with other statements in the report. The committee's assertion that "[s]uch a system would also not
have to apply to all of New Mexico's unappropriated groundwater,"7 °
appears to be a reference to Hueco and Mesilla Bolsons, 71 thus revealing the committee's underlying intent to prohibit exportation of
its groundwater.
The idea that flexibility in allocating water supply is the proposal's goal is undermined by the committee's consideration of long
lease terms to allow economic planning by the state's customers.7 2 It
is unclear that administration of New Mexico's water laws would become more flexible under a lease system. New Mexico applies the
prior appropriation doctrine to groundwater.7 3 The State Engineer
has the duty of administering the water laws; all applications for permits to appropriate water or transfer a water use must have his approval.74 If a lease system were adopted, the State Engineer, or
67. Id. at 729-30.
68. See City of El Paso v. Reynolds, 563 F. Supp. 379, 388 (D.N.M. 1983).
69. Governor's Report, supra note 9, at 718-19.
70. Id. at 718 (emphasis in original).
71. The statement follows, and clearly refers to, a discussion of the moratorium struck
down in the second Reynolds decision. The moratorium had applied solely to the Hueco and
Mesilla Bolsons. Id. at 715-18.
72. See id. at 730.
73. N.M. STAT. ANN. § 72-12-1 (1978).
74. "The State Engineer shall have the supervision of the apportionment of water in this
state .... ." Id. § 72-2-9. As to underground water specifically, see id. § 72-12-1. For all
uses of consequence the State Engineer conducts an investigation to determine the proposed
use's impact on existing rights. Id. If he finds a possible detriment he may hold a hearing, id.
§ 72-12-3(F), or he may deny the permit without a hearing if he is "of the opinion that the
permit should not be issued." Id.
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another state official, would undoubtedly retain control over assignment of water rights."
Administrative flexibility in the area of water right forfeitures
could possibly be gained. An owner of a water right currently forfeits
the right for failure to apply the water to beneficial use for four years
and continuous nonapplication for one year after notice of the proposed forfeiture.7 6 However, administration of forfeitures of unused
rights would be better facilitated by legislation including existing as
well as prospective uses.
A final problem might arise to frustate implementation of New
Mexico's proposal. New Mexico, like all prior appropriation states,
requires that water be put to a beneficial use for an appropriation to
be effective. 7 New Mexican precedent has focused on application to
actual use,78 which the report's lease proposal does not contemplate.
Authority exists for recognizing sale of water as a permitted use in
New Mexico, 79 and statutory protection has been given for this use to
private permit holders.8 0 Arguably, New Mexico's proposal could be
distinguished because its sole purpose is the sale of water,"' whereas
the protection so far afforded has been the sale of water related to an
incidental use.
Even if sale of water is held to be a beneficial use, the lease system could be attacked on the basis that it is indistinguishable from the
present permit system. When a proposed government business mirrors so closely what is now being done without proprietary coloring, a
court could be expected to examine the enterprise very closely to de8 2
termine its justification.
75. See id. § 72-12-7, which requires application to the State Engineer and a hearing
similar to the original application in order to transfer the location or change the use of water.
76. Id. § 72-12-8.
77. Id. § 72-12-2.
78. E.g., State ex rel. Reynolds v. Mears, 86 N.M. 510, -, 525 P.2d 870, 875 (1974);
State ex reL Erickson v. McLean, 62 N.M. 264, -, 308 P.2d 983, 988 (1957).
79. See Jicarilla Apache Tribe v. United States, 657 F.2d 1126, 1133-35 (10th Cir. 1981);
Mathers v. Texaco, 77 N.M. 239, -, 421 P.2d 771, 778 (1966).
80. N.M. STAT. ANN. §§ 72-5-17, 72-6-3 (1978).
81. Governor's Report, supra note 9, at 718.
82. See Hughes v. Oklahoma, 441 U.S. 322, 336 (1979). The Hughes Court held that
courts were "not bound by '[t]he name, description or characterization given [a statute] by the
legislature or the courts of the state,' but [would] determine for itself the practical impact of
the law." Id. (quoting LaCosta v. Louisiana Dep't of Conservation, 263 U.S. 545, 550 (1924)).
For an excellent historical review of the proprietary exception to the commerce clause, see
Blumoff, The State ProprietaryException to the Dormant Commerce Clause: A PersistentNineteenth Century Anomaly, 1984 S. ILL. L.J. 73.
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B.

Commerce Clause Implications

Appropriation of its groundwater will not necessarily protect
New Mexico from constitutional challenges under the commerce
clause. As noted previously, the Supreme Court in Sporhase v. Nebraska ex rel. Douglas held groundwater to be an article of commerce,
rejected traditional state ownership claims as a legal fiction, and applied traditional commerce clause analysis to the resource.83 However, New Mexico has identified one possible way out of its dilemma:
actual state ownership of its groundwater.8 4
The proprietary exception is embodied in the market participant
doctrine, which allows a state to act free from commerce clause scrutiny whenever it is acting as a market participant. The leading case
establishing this modem doctrine is Hughes v. Alexandria Scrap
Corp.,"5 which upheld a Maryland bounty that favored in-state scrap
processors.8 6 The widely quoted holding of Hughes is that "[n]othing
in the purposes animating the Commerce Clause prohibits a State
. ..from participating in the market and exercising the right to favor
its own citizens over others." ' An obvious distinction, aside from the
fact that Hughes did not concern natural resources, was that in
Hughes, the state was in the market as a purchaser, whereas New
Mexico would be in the market as a seller. Several leading commentators have advocated confining the market participant doctrine to recognition of a state's discretion to favor its citizens when spending state
money.8

State activity as a seller of goods has also been afforded market
participant scrutiny. Hughes was followed by Reeves, Inc. v. Stake,"9
which upheld South Dakota's restriction of sales from a state owned
cement company to out-of-state customers during shortages. 90 The
83. 458 U.S. 941, 954 (1982).
84. See generally Wells & Hellerstein, The Governmental-ProprietaryDistinction in Constitutional Law, 66 VA. L. REV. 1073, 1121-25 (1980) (discussing the proprietary activities of
states).
85. 426 U.S. 794 (1976).
86. Id. at 796-99.
87. Id. at 810.

88.

See, e.g., Hellerstein, Hughes v. Oklahoma: The Court, the Commerce Clause, and

State Control of NaturalResources, 1979 Sup. C-r. REv. 51, 76 nn. 149-50 (residents contribute
toward benefits provided by states). Cf Anson & Schenkkan, Federalism, the Dormant Commerce Clause, and State-Owned Resources, 59 TEX. L. REV. 71, 86 (1980) (following state
spending argument but contending state owned resource disposition is a spending in kind).
89. 447 U.S. 429 (1980).
90. Id. at 447.
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Reeves Court addressed the question of natural resource restriction in
light of the market participant doctrine. 91 The court suggested that
attempts to restrict access to raw materials would be held unconstitutional.9 2 These statements are dicta, however, because cement was
held not to be a natural resource. Nevertheless they indicate a hostile
attitude toward attempts to justify embargoes through the guise of
state ownership. The Court based its finding that cement was not a
natural -resource on the fact that it is the product of a complex process. 93 No such argument could be used by New Mexico to avoid
presenting the exact issue mentioned in Reeves. A series of cases
striking down earlier attempts to embargo natural resources, 94
although not including the market participant ingredient, have established precedent which, combined with the dictum in Reeves, would
make it difficult for the Supreme Court to sanction New Mexico's
proposed plan.
The most recent market participant decision is South-Central
Timber Development, Inc. v. Wunnicke.9 5 This decision does not offer
New Mexico any greater prospects for approval of its proposed plan.
In Wunnicke, Alaska sold timber from state lands, but conditioned
the sales by requiring that the timber be processed in-state. 96 Because
natural resources as well as other critical factors were involved, the
Court subjected the state's action to rigorous scrutiny. 97 The Court's
holding was that the state, while a participant in the timber processing market, was exerting only a regulatory effect on the timber
processing market, thereby impermissibly burdening interstate commerce.9" The Wunnicke decision is important, because natural resources were cited as a factor which will cause enhanced commerce
clause scrutiny. 99 Wunnicke also indicates that the Court will not al91.

Id. at 443-44.

92. Id. at 443.
93. Id. See generally Skillern, Constitutionaland Statutory Issues of Federalism in the
Development of Energy Resources, 17 NAT. RESOURCES LAW. 533, 561 (1985) (states probably
could not monopolize natural resources).
94. See, e.g., Hughes v. Oklahoma, 441 U.S. 322, 337-38 (1979) (minnows); Pennslyvania
v. West Virginia, 262 U.S. 553, 596-97 (1923) (natural gas). See also Philadelphia v. New
Jersey, 437 U.S. 617, 628 (1978) (landfills).
95. 104 S. Ct. 2237 (1984).
96. Id. at 2239.
97. Id. at 2245. The other elements cited were foreign commerce and restrictions on

resale. Id.
98. Id. at 2246.
99. Id. at 2245.
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low states to use the market participant doctrine as a subterfuge for
burdensome market regulation, °° which appears to be the real purpose behind New Mexico's proposal to appropriate and then lease its
groundwater. The market participant doctrine should be used to distinguish state actions in which the state is legitimately involving itself
in the market place and not as a loophole for avoiding the restrictions
of the commerce clause. "[A] state may not, in any form or under
any guise, directly burden the prosecution of interstate business.""1 '
New Mexico's proposed embargo may also be subject to attack
under the privileges and immunities clause. In two recent Supreme
Court cases, requirements by a city government that a fixed percentage of employees in firms contracting with the city be municipal residents were upheld. First in White v. Massachusetts Council of
Construction Employees, Inc.,"o2 such a restriction was approved as a
permissible market participant activity. A similar restriction was
later held to be subject to review under the privileges and immunities
clause in United Building & Construction Trades Council v. Mayor of
Camden.l°3 Although these cases dealt with employment discrimination rather than natural resources, they indicate the Supreme Court's
revived use of the previously dormant privileges and immunities
clause to prevent states from engaging in economic protectionism.
The potential for judicial review under the privileges and immunities clause may be increased if New Mexico established real ownership of its groundwater. The Court has stated that "a state's
ownership of the property.

. .

is a factor-although often the crucial

factor-to be considered in evaluating whether the statute's discrimination against non-citizens violates the [privileges and immunities]
clause. ' '
In Hicklin v. Orbeck, °5 the Court used commerce clause
decisions to support its holding that the privileges and immunities
100. See Wells & Hellerstein, supra note 84, at 1127. Professors Wells and Hellerstein
emphasize that a state's actions as a market participant may have a greater impact on interstate commerce than its regulatory actions, the difference being that interstate commerce is
only affected by market activity, not controlled. Id. at 1127-28.
101. International Textbook Co. v. Pigg, 217 U.S. 91, 112 (1910).
102. 460 U.S. 204 (1983).
103. 104 S. Ct. 1020 (1984).
104. Hicklin v. Orbeck, 437 U.S. 518, 529 (1978). The privileges and immunities clause
has been applied to cases involving natural resources. See Toomer v. Witsell, 334 U.S. 385,
402-03 (1948) (striking down discriminatory fishing regulations as improper method of conserving natural resources).
105. 437 U.S. 518 (1978).
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clause was violated. 116 This indicates the close link in the two actions,

and demonstrates the parallel nature of the decisions in that states
may not unduly burden the flow of commerce within the nation's
borders.
C.

Summary

There are numerous difficulties in upholding implementation of
New Mexico's proposal. The state will have to prove that it has actually appropriated and applied groundwater to beneficial use, and that
its system is one of actual ownership and not regulation under a legal
fiction. If New Mexico accomplished this it would then face constitutional challenges under the privileges and immunities clause and the
commerce clause. Although recent Supreme Court interpretations
have recognized that when a state conducts a business operation, the
interstate commerce clause need not apply, 0 it seems doubtful that
the Court would allow a state to fashion a business for the purpose of
08
discriminating against out-of-state citizens.
IV.

CONGRESSIONAL AUTHORIZATION OF NEW MEXICO'S

WATER EMBARGO

A second proposal recommended by the committee is congressional action validating New Mexico's water embargo."° The three
federal bills referred to in the report" 0 as having potential to authorize state water embargoes, however, were unsuccessful."' Their failure illustrates the difficulties involved in coating state water law with
congressional authorization.
See generally id. at 531-34 (1978) (mutually reinforcing relationship between clauses).
Eg., Hughes v. Alexandria Scrap Corp., 426 U.S. 794, 805-10 (1976).
108. See J. NOWAK, R. ROTUNDA & J. YOUNG, CONSTITUTIONAL LAW 281 (2d ed.
1983) (stating that purpose of commerce clause is to create free trade).
106.
107.

109.

Governor's Report, supra note 9, at 692.
110. Id. at 715.
111. S. 267, 98th Cong., 1st Sess. (1983); H.R. 1749, 98th Cong., 1st Sess. (1983); H.R.
1207, 98th Cong., 1st Sess. (1983). None of the bills were voted on, although hearings were
held ...
27 _-nd H.R. 1749. See Cou Distribution and Utilization Act of 1983, Hearing
Before the Senate Comm on Energy and Natural Resources, 98th Cong., 1st Sess. (1983) [hereinafter cited as Coal DistributionHearing];Effects ofInterbasin Water Transfer on Agriculture,
Hearing Before the Subcomm. on Conservation, Credit, and Rural Development of the House
Comm. on Agriculture, 98th Cong., 1st Sess. (1983) [hereinafter cited as Interbasin Hearing].
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A.

Attempted FederalLegislation

Congress has traditionally paid great deference to state water
law."' 2 Federal bills concerning water law, therefore, generally seek
to increase state authority over water rather than to preempt state
statutes." 3 During the past decade, the preservation of state control
over water law has been discussed frequently in Congress." 4 The issue precipitating many of these discussions was the proposed develop-

ment of interstate coal slurry pipelines." 5 Congress had considered
granting federal eminent domain power to pipeline companies because
of difficulties encountered by the companies in attaining rights-ofway." 6 States feared that if pipeline companies were granted federal
eminent domain power, state permitting authorities would be unable
to refuse scarce water resources for use in pipelines.' ' Congressional
hearings,"' reports,"

9

and debates 20 have attempted to ensure that

112. See 129 CONG. REC. H7501 (daily ed. Sept. 27, 1983) (statement of Rep. Lujan) ("we
have always tried to keep the Federal Government out of how we allocate our water"). See
generally California v. United States, 438 U.S. 645, 653 (1978) (Congress expressly limited
impact of federal common law on existing state water law).
113. See, e.g., S. 3046, § 5(h), 95th Cong., 2d Sess. (1978) (underground water may not be
used in interstate coal slurry pipeline without state permit, regardless of environmental impact
findings of United States Geological Survey); H.R. 1010, § 2, 98th Cong., 1st Sess. (1983)
(congressional delegation to states of commerce clause power with respect to coal slurry pipelines regardless of any otherwise impermissible burdens thereby imposed on interstate commerce). Exceptions exist, but these generally relate to environmental quality rather than to
regulation of quantified water rights. See generally Clean Water Act, 33 U.S.C. §§ 1251-1376
(1982) (protection and enhancement of water quality); Wild and Scenic Rivers Act, 16 U.S.C.
§§ 1271-1287 (1982) (preservation of natural rivers).
114. See, e.g., S. 267, 98th Cong., 1st Sess. (1983) (Coal Distribution and Utilization Act
of 1983); H.R. 2553, 94th Cong., 1st Sess. (1975) (Coal Pipeline Act of 1975).
115. See, e.g., S. 707, 95th Cong., 2d Sess. (1978) (Coal Pipeline Act of 1977); H.R. 1863,
94th Cong., 1st Sess. (1975) (Coal Slurry Pipeline Act of 1975).
116. See, e.g., S. 707, § 4, 95th Cong., 2d Sess. (1978) (federal eminent domain power may
be used "to construct, operate, and maintain any proposed coal pipeline"); H.R. 2553, § 5,
94th Cong., 1st Sess. (1975) (same); H.R. 1863, § 5, 94th Cong., 1st Sess. (1975) (same).
117. Some states attempted to statutorily prohibit permits for water that would be used in
a coal slurry pipeline. See, e.g., MONT. CODE ANN. § 85-2-104 (1983) ("use of water for the
slurry transport of coal is not a beneficial use"); OKLA. STAT. ANN. tit. 27, § 7.6 (West Supp.
1984-1985) ("[n]o Oklahoma water from any source shall be used in connection with . . . a
coal slurry pipeline"). Such statutes have been considered to be unconstitutional. See Coal
Distribution Hearing, supra note 111, at 176 (statement of Frank Trelease, Professor of Law,
McGeorge School of Law). Contra id. (statement of Charles Corker, Professor of Law, University of Washington School of Law).
118. See, e.g., Coal Distribution Hearing,supra note 111; Coal PipelineAct of 1983, Hearing Before the House Comm. on Interior and Insular Affairs, 98th Cong., 1st Sess. (1983).
119. See, e.g., S. REP. No. 61, 98th Cong., 1st Sess. (1983) (report on Coal Distribution
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any federal eminent domain power granted to coal slurry pipelines
would not inadvertently preempt state supremacy in water law.
The United States Supreme Court has recognized the constitutionality of specific authorizations of interstate commerce power to
states by Congress. 121 States acting in accordance with this authorization can impose otherwise unconstitutional burdens on interstate
commerce. 122 Because groundwater has been declared an article of
interstate commerce, 2 3 Congress could recognize state groundwater
embargoes as permissible under the commerce clause. Such recognition would enable New Mexico to deny water to El Paso without violating the commerce clause.
B.

PoliticalRealities

Unfortunately for proponents of New Mexico's embargo, a congressional resolution to the conflict may raise more problems than it
solves. For the past ten years there have been congressional attempts
to author a statute that would insulate state water law from constitutional attack on the basis of the commerce clause.' 24 The attempts
have been unsuccessful; bills have either died in committee, 125 or have
and Utilization Act of 1983); H.R. REP. No. 64, 98th Cong., 1st Sess. (1983) (report on
amendments to Mineral Leasing Act of 1920).
120. See, e.g., 129 CONG. REC. H7486 (daily ed. Sept. 27, 1983) (consideration of Coal
Pipeline Act of 1983); id. at H7073 (daily ed. Sept. 19, 1983) (same).
121. Southern Pac. Co. v. Arizona ex rel. Sullivan, 325 U.S. 761, 769 (1945). Congress
may specifically authorize a state to perform certain acts in interstate commerce, but it cannot
alienate its constitutional,owers. Cooley v. Board of Wardens, 53 U.S. (12 How.) 299, 319
(1851) (cited in Sporhase v. Nebraska ex rel Douglas, 458 U.S. 941, 954 (1982)).
122. New England Power Co. v. New Hampshire, 455 U.S. 331, 339-40 (1982) (citing
Lewis v. BT Inv. Managers, Inc., 447 U.S. 27, 44 (1980)). In Sporhase v. Nebraska ex rel.
Douglas, 458 U.S. 941 (1982), by raising the possibility of congressional action, the Court
appeared to encourage Congress to find a solution to western water conflicts. See id. at 953-54.
See also South-Central Timber Dev., Inc. v. Wunnicke, 104 S. Ct. 2237, 2240 (1984) (citing
Sporhase as a case involving the redistribution of congressional authority over commerce). See
generallySporhaseHearing,supra note 4, at 15 (statement of Thomas Bahr, Director, Office of
Water Policy, Department of Interior) ("[w]hy did the Court raise the quesiton in the first
place if not to possibly suggest that Congress should do something about it"?).
123. See Sporhase v. Nebraska ex rel. Douglas, 458 U.S. 941, 953 (1982).
124. In 1983 during debate on potential conflicts between proposed federal legislation and
state water law, one congressman stated: "We had this language [to insulate stale water law]
in 1978, and they said that protects it; we had this language in H.R. 1010, and they said that
protects it; we have this language before us in this bill today, and they said that protects
it. . . . i doubt that any of it protects it." 129 CONG. REC. H7505 (daily ed. Sept. 27, 1983)
(statement of Rep. Snyder).
125. H.R. 1749, 98th Cong., 1st Sess. (1983) and H.R. 1207, 98th Cong., 1st Sess. (1983),
both cited in Governor's Report, supra note 9, at 715, failed to reach the House floor.
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been defeated."2 6 The coal slurry pipeline bills are illustrative of
problems involved in providing adequate protection for state water
law when a national issue is involved. 127 During hearings on the coal
slurry pipeline bills, national experts in water law were unable to reconcile federal and state interests. 2 ' The House of Representatives
had the same problem during debate. The national interest would
necessarily preempt state water law even if a proposed Act stated
otherwise."2 9 As mentioned previously, 3 ' bills that only seek con-

gressional authorization of state water embargoes have very short
lives.
A second major problem to congressional authorization of state
126. In debating state water issues in coal pipeline debates, one congressman stated: "the
record will show that, in the case of water protection language in the last three Congresses,
claims as to its adequacy have turned out to be worthless." 129 CONG. REC. H6976 (daily ed.
Sept. 15, 1983) (statement of Rep. Snyder). The Coal Pipeline bill was defeated in the House.
Id. at H7521 (daily ed. Sept. 27, 1983).
127. The Coal Pipeline Bill of 1983, H.R. 1010, 98th Cong., 1st Sess., was proposed due to
problems encountered by Energy Transportation Systems, Inc. (ETSI), builders of a proposed
coal slurry pipeline from Wyoming to Arkansas. ETSI had obtained rights-of-way for the
pipeline only after winning 65 law suits against Union Pacific Railroad. S. REP. No. 61, 98th
Cong., 1st Sess. 11 (1983). Congress considered giving federal eminent domain power to ETSI
and other coal slurry pipeline developers because of the national energy issues involved in coal
transportation.
Coal slurry pipelines require one ton of water for one ton of coal. Wyoming granted ETSI
a permit for over 9000 gallons of water per minute, to be pumped from a half mile depth into
the Madison Formation (underlying Wyoming, Nebraska, and South Dakota). See Wyo.
Water Permit No. 27,854 (1973), reprintedin Coal Slurry Pipeline Legislation, HearingsBefore
the House Comm. on Interiorand InsularAffairs, 94th Cong., 1st Sess. 1114 (1975) [hereinafter cited as Coal Slurry Hearings]. In August 1984, ETSI cancelled the Wyoming-Arkansas
pipeline project. Coal Slurry Pipe Plan Abandoned, U.S. Water News, Aug. 1984, at 1, col. 1.
128. See, e.g., The Coal Pipeline Act of 1983, Hearings Before the Subcomm. on Surface
Transportationof the House Comm. on Public Works and Transportation,98th Cong., 1st Sess.
500 (1983) [hereinafter cited as Coal Pipeline Act Hearings] (statement of Charles Corker,
Professor of Law, University of Washington School of Law) ("[tihis bill is not only unwise
legislation, but it is unconstitutional"); id. at 606 (statement of James Corbridge, Jr., Professor
of Law, University of Colorado School of Law) ("risk of intrusion into state control of water is
a serious defect of [the bill]"). Id.
129. One congressman stated: "You cannot, when you establish a national interest...
and . . . that national interest then becomes perfected into law . . . create some kind of
unique language that is going to protect a State . . . as it relates to the water." 129 CONG.
REC. H7504 (daily ed. Sept. 27, 1983) (statement of Rep. Craig). See California v. United
States, 438 U.S. 645, 668 n.21 (1978) (state water law overridden by federal interest); City of
Fresno v. California, 372 U.S. 627, 629-30 (1961) (same); Ivanhoe Irrigation Dist. v. McCracken, 357 U.S. 275, 293 (1958) (same); First Iowa Hydro-Elec. Coop. v. FPC, 328 U.S.
152, 171-72 (1946) (same).
130. See supra note 124 and accompanying text. No opinion is offered as to whether Congress would consider that the El Paso controversy involved a national issue.
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water embargoes is the interstate nature of rivers and aquifers. Common pool resources require states using the resource to agree on proportionate shares to it. Congress is not experienced in apportioning
interstate water resources and has apportioned only one river, the
Colorado.1 3 1 After apportionment of the Colorado River, protracted
litigation proved necessary to clarify the extent of congressional
apportionment. 3' 2
Even if Congress authorized New Mexico to embargo water from
the Mesilla-Hueco Bolsons, the long-term effect could be detrimental.
If the federal statute authorizing the embargo was generic, states con133
tiguous to New Mexico could prohibit water exportation also.
Although the report describes New Mexico as being surrounded by
water-hungry neighbors,"3 4 others view New Mexico as an arid state
that would welcome water importation. 13 A national resolution
could preclude consideration of regional factors directly involved in
settling individual western water controversies.
The El Paso controversy needs a regional resolution negotiated
136
and the states 37
by the parties directly involved. Both Congress
131. Boulder Canyon Project Act, ch. 42, 45 Stat. 1057 (1928) (current version at 43
U.S.C. § 617h (1982)). One commentator suggested that Congress did not realize that it was
apportioning the Lower Colorado River when it passed the Boulder Canyon Project Act.
Grant, The Future ofInterstate Allocation of Water, 29 ROCKY MTN.MIN. L. INST. 977, 994
(1983).
132. See Arizona v. California, 298 U.S. 558 (1936). Arizona and California disputed
whether apportionment was limited to the main stream of the Colorado River, or whether it
included tributaries. Id. at 568-70.
133. States contiguous to New Mexico have strict limitations on water exportation. See
ARIZ. REV. STAT. ANN. § 45-153(B) (Supp. 1984-1985); COLO. REV. STAT. § 37-81-101
(Supp. 1983); TEX. WATER CODE ANN. § 5.085 (Vernon 1972); UTAH CODE ANN. § 73-2-8
(1980). Congress could define which restrictions on water exportation would be permissible.
To encourage states to adopt a specific type of statute would, however, be a reversal of congressional deference to state water law. See generally Coal Pipeline Act Hearings, supra note 128,
at 560-61 (statement of Carol Dinkins, Assistant Attorney General, Land and Natural Resources Division of the Department of Justice).
134. Governor'sReport, supra note 9, at 702-10.
135. See, e.g., Coal Slurry Hearings, supra note 127, at 104 (statement of Rep. Manuel
Lujan, Jr., (N.M.)) (suggesting that coal slurry pipelines could "be a vehicle we can use in
order to bring some of that Northwest water, or Mississippi water down into the Southwest
. . .Our State could use it.").
136. See California v. United States, 438 U.S. 645, 653 (1978). The Supreme Court stated:
"The history of the relationship between the Federal Government and the States in the reclamation of the arid lands of the Western States is both long and involved, but through it runs
the consistent thread of purposeful and continued deference to state water law by Congress."
Id. But see Interbasin Hearing,supra note 111, at 52 (statement of Rep. Bedell) ("if [a dispute
over interstate water] can't be settled between the States themselves without a push by the
Federal Government then it's our job to do some pushing").
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have expressed reluctance to involve the federal government in state
water law.
V.

INTERSTATE COMPACTS

The report's third recommendation for a resolution to the 1El
38

Paso controversy is equitable apportionment by interstate compact.

The natural resources of the Rio Grande Basin should be available to
all components of the Basin's economy. If El Paso is denied adequate
water resources, the economy of the entire region would suffer. 13 9 An
interstate compact could permit those parties directly involved in the
future of the Rio Grande Basin to negotiate a just apportionment.
A.

The Compact Clause

The compact clause of the United States Constitution states that:
"No State shall, without the Consent of Congress. . . enter into any

Agreement or Compact with another State, or with a foreign Power
,,140 Compacts are essentially contracts between two or more
....
states, 4 ' the terms of which require congressional consent if they af137. 129 CONG. REC. H7501 (daily ed. Sept. 27, 1983) (statement of Rep. Lujan, Jr.
(N.M.)) ("[w]e have always tried to keep the Federal Government out of how we allocate our
water").
138. Governor's Report, supra note 9, at 692 & 714. The report mentions, but does not
recommend, petitioning the United States Supreme Court for equitable apportionment. Id. at
706. Reasons may be that the Supreme Court has never equitably apportioned interstate
groundwater, or that the Court has frequently suggested that states should enter into compacts
rather than request the Court's jurisdiction over interstate water. See, e.g., Texas v. New Mexico, 103 S. Ct. 2558, 2571 (1983) (citing New York v. New Jersey, 256 U.S. 296, 313 (1921)
(cooperative action between states is more conducive to wise resolutions than litigation)); Nebraska v. Wyoming, 325 U.S. 589, 658 (1945) (Roberts, J., dissenting) ("mutual accommodations for the future [by states] should be arranged by interstate compact, not by litigation").
Whether equitable apportionment would be a successful means for restricting exports is
questionable. The Supreme Court in Sporhase recognized that this doctrine fostered the expectation that a state could restrict water, 458 U.S. at 956, but has never ruled that equitable
apportionment removes the adjudicated water from the article of commerce classification. If it
does not it would still be subject to commerce clause analysis because only Congress, not the
Supreme Court, can authorize restrictions.
The report does not reject equitable apportionment per se; but recommends it in the context of an interstate compact. See Governor's Report, supra note 9, at 692.
139. Public Service Board of the City of El Paso, Water Supply Alternatives for El Paso:
An Overview 1, reprintedin Sporhase Hearing,supra note 4, at 103. El Paso accounts for 82%
of the American population in the Rio Grande Basin, and generates 85% of the value of
production. Id.
140. U.S. CONST. art. I, § 10, cl. 3.
141. Green v. Biddle, 21 U.S. (8 Wheat.) 1, 41 (1823). The compact need not be in writing. The Supreme Court has construed "compact" to include "every agreement, written or
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fect the national interest.'42 Congressional consent to a compact acts
to restore to states their original sovereign powers for purposes of entering into the compact. The compact then "operat[es] with the same
effect as a treaty between sovereign powers. "143
In effect, congressional consent gives a compact's terms the status of federal law. 1 " An otherwise impermissible ban on interstate
commerce included in these terms would, therefore, be immune from
commerce clause attack because it was authorized by Congress. This
effect was illustrated in Intake Water Co. v. Yellowstone River Compact Commission, in which a federal district court dismissed a constitutional challenge to the Yellowstone River Compact. 145 Article ten
of the compact provided that water could not be diverted from the
Yellowstone River Basin, the compact's jurisdiction, without unanimous consent of all signatory states (Montana, North Dakota, and
Wyoming). 146 The court held that article ten did not violate the com14
merce clause because of the compact's approval by Congress. 1
Circumvention of the commerce clause may not totally immunize compacts from constitutional attack. The Supreme Court recently suggested that congressionally ratified compacts may be
"somehow unconstitutional,"' 4 although the Court did not specify in
what manner. One area of unconstitutionality may be an express resverbal, formal or informal, positive or implied, by the mutual understanding of the parties."
Holmes v. Jennison, 39 U.s. (14 Pet.) 538, 572 (1840). See also Fletcher v. Peck, 10 U.S. (6
Cranch) 48, 76 (1810) (-[a] contract is a compact between two or more parties").
142. Wharton v. Wise, 153 U.S. 155, 168-70 (1893). Congressional consent to an interstate compact is generally given in the form of an act, although congressional resolutions have
occasionally been utilized. Compare Act of May 31, 1939, ch. 155, 53 Stat. 785 (congressional
consent to Rio Grande Compact between Colorado, New Mexico, and Texas) with H.R.J. Res.
82, ch. 38, 42 Stat. 104 (1921) (congressional consent to boundary location between Pennsylvania and Delaware).
143. Rhode Island v. Massachusetts, 37 U.S. (12 Pet.) 657, 724 (1838).
144. Texas v. New Mexico, 103 S.Ct. 2558, 2565 (1983) (citing Cuyler v. Adams, 449 U.S.
433, 438 (1983)). The terms of the compact are elevated by the supremacy clause, U.S. CONST.
art. VI, § 2, above any state law conflicting with them. State ex rel Intake Water Co. v.
Board of Natural Resources & Conservation, 645 P.2d 383, 387 (Mont.), cert. denied, 459 U.S.
969 (1982). If a state enters into a compact with other states, the terms of the compact may
not be abridged by one state unilaterally legislating to breach the contract. West Virginia ex
rel. Dyer v. Sims, 341 U.S. 22, 31 (1951). Any state statute passed in contravention of a
compact is void. Pennsylvania v. Wheeling & Belmont Bridge Co., 59 U.S. (18 How.) 421,
432-33 (1856) (citing Green v. Biddle, 21 U.S. (8 Wheat.) 1, 40-41 (1823)).
145. 590 F. Supp. 293 (D. Mont. 1983), appeal dismissed, 105 S.Ct. 316 (1984) (mem.).
146. Act of Oct. 30, 1951, Pub. L. No. 82-231, art. X, 65 Stat. 663, 665.
147. 590 F. Supp. at 297.
148. Texas v. New Mexico, 103 S.Ct. 2558, 2565 (1983).
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ervation by Congress of the power " 'to alter, amend or repeal' its
consent to an interstate compact."' 149 It has been argued that while

Congress can impose conditions on interstate compacts, such drastic
conditions would add potential impermanence that "would be damaging to the very concept of interstate compacts."15
Although Congress may be precluded from repealing or directly
modifying interstate compacts, the terms of a compact cannot restrict
Congress from exercising its constitutional powers under the commerce clause.' 5 ' Using this rationale, a federal district court recently
held that a federal law that is applicable nationwide 5can
validly im2
pair the terms of a congressionally ratified compact.
Despite these limitations, interstate compacts are the only resolution specifically designed for regional controversies such as that involving El Paso.' 53 The history of the compact clause illustrates that

states typically have not negotiated until after litigation has taken
place,' 54 Solutions achieved by compact negotiations, however, have
surpassed those attained by litigation.' 55
149. See Tobin v. United States, 306 F.2d 270, 273 (D.C. Cir.) (citing S.J. Res. 88, ch. 77,
42 Stat. 174 (1921) and H.R.J. Res. 337, ch. 277, 42 Stat. 822 (1922)), cert. denied, 371 U.S.
902 (1962).
150. 306 F.2d at 273.
151. Pennsylvania v. Wheeling & Belmont Bridge Co., 59 U.S. (18 How.) 421, 433 (1856).
152. Riverside Irrigation Dist. v. Andrews, 568 F. Supp. 583, 589-90 (D. Colo. 1983) (appeal pending). See 10th Circuit to Rule on Riverside Irrigation District v. Andrews, 6 Nat'l
Wetlands Newsletter 13, 15 (Sept.-Oct. 1984). The Department of Interior has suggested establishing a study of ways in which a federal statute can be implemented without affecting
interstate compacts, Supreme Court decrees, and state water rights. Id.
153. See generally Frankfurter & Landis, The Compact Clause of the Constitution-A
Study in Interstate Adjustments, 34 YALE L.J. 683, 707 (1925) (regions enacting compacts
require legislation greater than that of states, but less than that of the nation).
154. Hinderlider v. La Plata River & Cherry Creek Ditch Co., 304 U.S. 92, 105 (1938). In
Hinderlider,the Court referred to its earlier suggestions that states resolve conflicts by interstate compacts rather than litigation. Id. at 105 n.10 (quoting New York v. New Jersey, 256
U.S. 296, 313 (1921) and citing Minnesota v. New Jersey, 252 U.S. 273, 283 (1920); Washington v. Oregon, 214 U.S. 205, 217-18 (1909)).
155. See Frankfurter & Landis, supra note 153, at 707-08. The water embargo situation is
reminiscent of state efforts to prevent oil and gas from being exported at the turn of the century. See, e.g., State ex rel. Corwin v. Indiana & Ohio Oil, Gas & Mining Co., 120 Ind. 575,
-, 22 N.E. 778, 780 (1899) ("[statute's] purpose is to prohibit the transportation of natural gas
beyond the limits of the state"); Benedict v. Columbus Constr. Co., 49 N.J. Eq. 33, -, 23 A.
485, 492 (1892) (state statute restricting gas line pressure below operable limits and prohibiting
artificial methods of increasing pressure if pipeline crosses state boundaries violated commerce

clause). See N.

ELY, OIL CONSERVATION THROUGH INTERSTATE AGREEMENT

29-31 (1933).

The author advocated use of the compact clause to protect oil and gas reserves against waste.
Id. at 214-67. For an example of an interstate compact enacted to conserve oil and gas, see
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PoliticalRealities

The report recommends that a compact be negotiated to divide
56
the surface waters of the Rio Grande below Elephant Butte Dam.
Negotiations between Texas and New Mexico would be difficult.
Under the Rio Grande Compact of 193857, Colorado must deliver a
tabulated amount of water annually at the Colorado-New Mexico
state line, 58 and New Mexico must deliver a similarly tabulated
amount of water annually into Elephant Butte Reservoir (one hundred miles within the New Mexico-Texas border).1 59 In accordance
with a 1907 treaty, 60,000 acre feet of water must be delivered annually to Mexico' 6° by the United States ensuring that sufficient water
remains in the Rio Grande at the headgates of the Old Mexican Canal
above Juarez, Mexico. 16 ' If the United States is unable to deliver
60,000 acre feet annually because of conditions such as "extraordinary drought," water available for irrigation from the Rio Grande in
the United States must be reduced proportionately to that delivered to

Mexico. 162
When Elephant Butte Reservoir was constructed in 1905 by the
United States Reclamation Service, the Elephant Butte Irrigation District was formed in New Mexico, and the El Paso County Water Improvement District No. 1 was formed in Texas. Contracts for
irrigation water were executed by each district acting with the Reclamation Service for about 88,350 acres in New Mexico, and about
66,650 acres in Texas (a ratio of 57%:43%).163 The court in City of
El Paso v. Reynolds held that these contracts do not effect an equitable
apportionment of the Rio Grande that is binding on either Texas or
New Mexico. " The states, therefore, could negotiate a compact to
TEX. NAT. RES. CODE ANN. §§ 90.001-.007 (Vernon 1978) (ratified by 28 states; congres-

sional consent regularly extended since 1935).
156. Governor's Report, supra note 9, at 692. The report states that this would clarify the
status of related groundwater. Although compacts have traditionally addressed only surface
water, groundwater apportionment is occasionally included. See Susquehanna River Basin
Compact, Pub. L. No. 91-575, § 11.1, 84 Stat. 1509, 1523 (1970).
157. Ch. 155, 53 Stat. 785 (1939).
158. Rio Grande Compact, art. III, 53 Stat. 785, 787-88 (1939).
159. Id. art. IV, 53 Stat. at 788-89.
160. Convention Between the United States and Mexico Providing for the Equitable Distribution of the Waters of the Rio Grande for Irrigation Purposes, 34 Stat. 2953 (1906).
161. Id. art. I, 34 Stat. at 2954.
162. Id. art. II, 34 Stat. at 2954.
163. See 563 F. Supp. 379, 387 (D.N.M. 1983).
164. Id.
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equitably apportion the surface waters of the Rio Grande, but the
compact would entail modifying appropriations made
to Texan and
1 65
law.
water
state
to
pursuant
irrigators
Mexican
New
Although it is technically possible for Texas and New Mexico to
enter into a compact that would modify these contract rights,"66 inclusion of groundwater that is hydrologically attached to the Rio
Grande would increase the amount of water covered by the compact.
This inclusion would permit greater flexibility of compact terms. The
problem of ensuring that sufficient water remained in the Rio Grande
to fulfill the United States' treaty with Mexico would have to be resolved, however.
VI.

CONCLUSION

The report's recommendation that New Mexico consider appropriating some or all of its groundwater1 67 would prolong the impasse
between New Mexico and Texas over the El Paso dispute. Implementation of the proposal would invite further litigation. The committee
recognizes that state appropriation of groundwater would be a fundamental change in New Mexico water law, 68 and that it may be unsuccessful as an impermissible burden on interstate commerce.1 69 New
Mexico, therefore, could change its entire water law system to no
avail.
The committee's suggestion of requesting congressional authorization of a state water embargo is equally risky. Congress has traditionally recognized state supremacy in water law. 170 New Mexico's
invitation to Congress to enact overriding legislation could reverse
that deference and limit a state's control over water within its
borders. 171
165. See Hinderlider v. La Plata River & Cherry Creek Ditch Co., 304 U.S. 92 (1938).
The Supreme Court held that, because a state may only grant rights in its own resources, water
rights owned by its citizens were subject to modification if the state entered into a compact. Id.
at 106.
166. Governor's Report, supra note 9, at 691.
167. Id. at 714.
168.

Id. at 691.

169. Id. at 719.
170. See 129 CONG. REC. H6976 (daily ed. Sept. 15, 1983) (statement of Rep. Snyder)
(describing congressional attempts to ensure continuation of states' rights to control their own
water). See also id. at H7074 (daily ed. Sept. 19, 1983) (statement of Rep. Cheney) ("Congress
has always let the states decide what means they wanted to use to resolve their disputes").
171. See generally Coal Pipeline Act Hearings,supra note 128, at 561 (statement of Carol
Dinkins, Assistant Attorney General, Land and Natural Resources Division of the Depart-
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In contrast to the above recommendations, New Mexico's proposal that an interstate compact be negotiated 7 2 would result in a resolution to the El Paso dispute designed by the parties directly involved.
Instead of prolonging resolution of the El Paso dispute by further litigation or by inviting congressional involvement, Texas and New Mexico should pursue the most expedient and fair resolution of their
dispute-an interstate compact.
Wyatt L. Brooks and Valerie M. Fogleman
ment of Justice) (congressional legislation could preclude states from experimenting with different types of water regulations).
172. Governor's Report, supra note 9, at 691.

