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OFTTIMES COME CONFESSIONS: AN

ASSESSMENT OF JUVENILE
CONFESSION LAW UNDER THE

TEXAS FAMILY CODE

I. INTRODUCTION

Children aged ten to seventeen present unique problems for law
enforcement and our legal system in general.' Persons in this age
group are accorded special protections not given adults because they
are presumed immature and not as capable as adults of appreciating
the consequences of their conduct.2 The fact that Texas has had a
separate juvenile court system since 1907, in part, reflects the need for
special protection.3 Though the purpose of the juvenile court system

1. In Texas the juvenile court has exclusive original jurisdiction over persons aged 10 to
17, and also over persons aged 17 to 18 accused of having committed an offense prior to their
17th birthday. See TEX. FAM. CODE ANN. §§ 51.02(1)(A) (Vernon 1975), 51.04(a) (Vernon
Supp. 1985). For an overview of the problems involved in developing a theory of the rights of
children, see Teitelbaum, Foreword: The Meanings of Rights of Children, 10 N.M.L. REV. 235
(1980); see also INSTITUTE OF JUDICIAL ADMINISTRATION & AMERICAN BAR ASSOCIATION,

JOINT COMMISSION ON JUVENILE JUSTICE STANDARDS, STANDARDS RELATING TO RIGHTS

OF MINORS 1-6 (1980).
2. See In re Gault, 387 U.S. 1, 14-19 (1967); Kent v. United States, 383 U.S. 541, 554-56

(1966). One of the major criticisms of the juvenile court has been that, under the guise of
acting asparenspatriae, the state has too often denied that children have rights which inhere in
them as individuals. This places them in a disadvantaged position from which to argue the
merits of the adjudication of their conduct. Thus, the special status accorded juveniles is seen
by some as a mixed blessing. See Rosenberg, The Constitutional Rights of Children Charged
with Crime: Proposal for a Return to the Not So Distant Past, 27 UCLA L. REV. 656, 656-60
(1980). In particular, with regard to the waiver of fifth amendment rights, older juveniles as
the "hardened" members of the juvenile system may be given less deference than if they were
the young members of the adult system. See id. at 689-90.

3. See Dendy v. Wilson, 142 Tex. 460, 464, 179 S.W.2d 269 (1944); Act of April 5, 1907,
ch. 65, §§ 1-11, 1907 Tex. Gen. Laws 137-41, repealed by Delinquent Children Act, ch. 204,
§ 24, 1943 Tex. Gen. Laws 313.
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is to provide for rehabilitation of delinquent minors,4 for many years a
large percentage of serious crimes has been attributed to teenage of-
fenders.' Therefore, juvenile legislation reflects a balance between the
welfare of a child and the interests of public safety.6 Although the
juvenile court in Texas has exclusive original jurisdiction over minors
aged ten to seventeen,7 the juvenile court may waive its jurisdiction
and transfer the child to adult criminal court in certain circum-
stances.8 The juvenile court has available a wide range of disposi-
tions, including commitment to detention facilities.9

Because juvenile proceedings are civil rather than criminal, 0 and
the emphasis is on treatment rather than punishment, I I problems
arise when the juvenile asserts privileges and protections typically
raised in an adult criminal proceeding. Granting a juvenile the privi-
lege against self-incrimination, in particular, appears inimical to the
rehabilitative goal of the juvenile court to have a minor admit his re-
sponsibility as the first step towards effective treatment.12 One of the

4. 387 U.S. at 15-16; see also R. MENNEL, THORNS & THISTLES 124-57 (1973) (back-
ground of juvenile court movement and clinical approach to delinquency); McCarthy, Pre-
Adjudicatory Rights in Juvenile Court: An Historical and Constitutional Analysis, 42 U. PITT.
L. REV. 457, 457-59 (1981) (following 1899 Illinois Juvenile Court Act, almost every state
enacted legislation for courts to "inquire and treat the problems of children with an absolute
minimum of legal formality").

5. The rate of increase in all crimes committed by juveniles seems to have levelled off in
recent years, but the rate of violent crimes committed by juveniles continues to increase. See
NATIONAL INSTITUTE FOR JUVENILE JUSTICE AND DELINQUENCY PREVENTION, U.S.
DEP'T OF JUSTICE, FACTS ABOUT YOUTH AND DELINQUENCY: A CITIZEN'S GUIDE TO JU-
VENILE JUSTICE 1-6 (1982). The rate of juvenile crime has been a national problem for many
years. See 387 U.S. at 20 n.26.

6. See TEX. FAM. CODE ANN. § 51.01(1) and (2) (Vernon 1975) (purpose of juvenile
court system is to protect children and to control juvenile crime in interest of public safety).

7. See TEX. FAM. CODE ANN. § 51.02(l)(A) (Vernon 1975); TEX. FAM. CODE ANN.
§ 51.04(a) (Vernon Supp. 1985).

8. See TEX. FAM. CODE ANN. § 54.02(a) (Vernon 1975); TEX. FAM. CODE ANN.
§ 54.020) (Vernon Supp. 1985).

9. TEX. FAM. CODE ANN. § 54.04(d) (Vernon Supp. 1985).
10. See In re V.R.S., 512 S.W.2d 350, 355 (Tex. Civ. App.-Amarillo 1974, no writ);

TEX. FAM. CODE ANN. § 51.17 (Vernon 1975).
11. See TEX. FAM. CODE ANN. § 51.01(3) (Vernon 1975).
12. This argument was essentially rejected by the Court in In re Gault. See 387 U.S. at

51-52. Yet, in a court system dedicated to a clinical approach to delinquency, the dilemma is
apparent. If one views delinquency as a social "illness," it would make as much sense to say
that a child has a privilege against self-incrimination as it would to say that a child has a right
independent of his guardian to refuse emergency treatment by a doctor; moreover, the juvenile
court was supposed to abolish the "incrimination" of juveniles. For an overview of the juve-
nile court movement's philosophy in this area, see R. MENNEL, supra note 4, at 78-101, 124-
57.
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primary distinctions traditionally drawn between juvenile and adult
proceedings was that juvenile proceedings were to be a nonadversarial
process by which the state invoked its parens patriae power for the
protection of the juvenile.' 3 However, the United States Supreme
Court has ignored this distinction, holding that minors are to be af-
forded due process guarantees, including the fifth amendment privi-
lege against self-incrimination. "

Currently, juvenile proceedings in Texas are governed by Title 3
of the Texas Family Code.'" Several issues arise regarding the use of
confessions in these proceedings. This comment will trace the devel-
opment of the law governing juvenile confessions in Texas and ex-
amine the problems that currently exist.

II. JUVENILE CONFESSIONS PRIOR To 1975

A. Pre-Family Code Law

Before the enactment of the Family Code in 1973,16 Texas courts
applied the provisions of the Code of Criminal Procedure governing
confessions to juvenile cases. 7 The Code of Criminal Procedure

13. See McCarthy, supra note 4, at 457-59; R. MENNEL, supra note 4, at 148-49. See also
TEX. FAM. CODE ANN. § 51.01(4) (Vernon 1975) (purposes of juvenile court to be achieved in
a "family environment whenever possible").

14. The United States Supreme Court has established that adults have a definite privilege
against self-incrimination not only in court proceedings but during custodial interrogation as
well, and that they are entitled to notice of their rights on being taken into custody. See
Miranda v. Arizona, 384 U.S. 436 (1966). In In re Gault, the Court held that juveniles have a
privilege against self-incrimination in judicial proceedings. See 387 U.S. at 57. There are con-
flicting signals given by In re Gault. The Court states that the privilege against self-incrimina-
tion "is applicable in the case of juveniles as it is with respect to adults." 387 U.S. at 55.
Elsewhere in the opinion, however, the Court indicated that its opinion was limited to the
procedural requirements at the adjudicatory (guilt-innocence) stage, 387 U.S. at 31 n.48, and
expressly stated that it was not concerned with constitutional rights in the "pre-judicial stages
of the juvenile process." 387 U.S. at 13. Despite the confusion, commentators suggest that In
re Gault applied fundamental fairness, due process constitutional standards of the admissibility
of adult confessions to juveniles. See Seman, A Juvenile's Waiver of the Privilege Against Self-
Incrimination-A Federal and State Comparison, 10 AM. J. CRIM. L. 27, 31-34 (1982). Cf
McCarthy, supra note 4, at 459-60 (courts generally assume pretrial procedures applicable in
delinquency cases after In re Gault); Rosenberg, supra note 2, at 665-73 (reason for Gault's
ambiguity was to provide theoretical flexibility to assure juveniles safeguards commensurate
with threatened deprivation by state).

15. TEX. FAM. CODE ANN. § 51.01 (Vernon 1975).
16. Title 3 was adopted by Act of June 16, 1973, ch. 544, § 1, 1973 Tex. Gen. Laws 1460.
17. See Moreno v. State, 511 S.W.2d 273, 276 (Tex. Crim. App. 1974), cert. denied, 419

U.S. 1115 (1975); In re Garcia, 443 S.W.2d 594, 596-97 (Tex. Civ. App.-El Paso 1969, no
writ).
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made no distinction between adults and juveniles in the admissibility
of confessions. However, as early as 1901 a Texas case suggested that
juveniles were to be afforded more protection than adults. In Perry v.
State,"8 the court held that the juvenile appellant, being "a mere boy,"
was entitled to have the statutory admonition of his right to remain
silent given to him immediately prior to questioning by law enforce-
ment officers. 19 Adults, on the other hand, were entitled to receive the
warning only within a time which would effect substantial compliance
with the confession statute.2°

Along the same line as Perry, the United States Supreme Court
had indicated a necessity for giving special treatment to juvenile con-
fessions. In Haley v. Ohio,21 the Supreme Court held that in light of
the "totality of the circumstances" a statement of a juvenile obtained
after three days of custody and five hours of intensive interrogation
violated fourteenth amendment due process standards.22 Similarly, in
Gallegos v. Colorado,23 the Court applied the totality of the circum-
stances approach to rule that the confession of a fourteen year old
who was held incommunicado for five days was the product of a de-
nial of due process.24

In 1967, the Court further expanded the rights of juveniles by
holding that the minor, among other rights, has the privilege against
self-incrimination at an adjudication hearing. 25 The Court rejected
the argument that confessing is good for the child as the basis for
therapy. The Court felt that when children are compelled to confess
by authority figures, the child's reaction is likely to be hostile and
adverse, resulting in the feeling that he is being punished-the very
stigma that juvenile courts were established to prevent. 26

Concern for the apparent direction of the Supreme Court
prompted the Texas Legislature to include section 51.09 in the Family
Code to govern the waiver of juvenile rights.2 ' While section 51.09

18. 42 Tex. Crim. 540, 61 S.W. 400 (1901).
19. Id. at 542, 61 S.W. at 401.
20. Id.
21. 332 U.S. 596 (1948).
22. See id. at 599.
23. 370 U.S. 49 (1962).
24. Id. at 54-55.
25. In re Gault, 387 U.S. 1, 55-57 (1967).
26. Id. at 51-52.
27. See In re S.E.B., 514 S.W.2d 948, 950-51 (Tex. Civ. App.-El Paso 1974, no writ); In

re R.E.J., 511 S.W.2d 347, 350 (Tex. Civ. App.-Houston [1st Dist.] 1974, no writ) (pro-
nouncements of judicial interpretation of legislative intent).
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JUVENILE CONFESSIONS

reflected a solicitude for the principles established by the Supreme
Court in decisions such as Miranda v. Arizona2" and In re Gault,29 its
full effect on juvenile confessions was not realized until court opinions
construed it between 1973 and 1975.

B. Juvenile Confessions.: 1973 to 1975

Under section 51.09 of the 1973 Family Code,3" a confession
could be used against a juvenile only if the privilege against self-in-
crimination was waived under the following conditions: (1) the
waiver was by the juvenile and his attorney; (2) it was made after the
child and the attorney were informed of the right and understood the
consequences of waiver; (3) it was voluntary, and (4) it was in writing
or in recorded court proceedings. 3'

The impact of the mandate of 51.09 became apparent in In re
R.E.J. ,32 which held that not only was Miranda v. Arizona33 applica-
ble to juveniles, under section 51.09 a juvenile's oral confession was
inadmissible in an adjudication hearing when the attorney had not
joined the juvenile in waiving the privilege against self-incrimina-
tion.34 Subsequently, in In re F.G.," the requirements of section
51.09 were held to be mandatory.36 The same reasoning was applied
in In re V.R.S. ,37 holding that evidence seized as a result of a confes-
sion obtained in violation of this section was inadmissible.3 "

While these cases illustrate a broad interpretation of section
51.09 as an expression of solicitude for the constitutional rights of
juveniles, critics viewed this approach as excessive. In particular, sec-
tion 51.09 was criticized as a virtual prohibition of juvenile confes-
sions because an attorney would never consent to a waiver of the
privilege against self-incrimination, in custodial interrogation or
otherwise.39 This result, it was contended, far exceeded any constitu-

28. 384 U.S. 436 (1966).
29. 387 U.S. 1 (1967).
30. See TEX. FAM. CODE ANN. § 51.09(a) (Vernon Supp. 1985). From 1973 to 1975,

subsection (a) of the present section was the entire section. Subsection (b) was added in 1975.
31. Id.
32. 511 S.W.2d 347 (Tex. Civ. App.-Houston [1st Dist.] 1974, no writ).
33. 384 U.S. 436 (1966).
34. See 511 S.W.2d at 349.
35. 511 S.W.2d 370 (Tex. Civ. App.-Amarillo 1974, no writ).
36. Id. at 373-74.
37. 512 S.W.2d 350 (Tex. Civ. App.-Amarillo 1974, no writ).
38. Id. at 352-53.
39. See B.L.C. v. State, 543 S.W.2d 151, 152-53 (Tex. Civ. App.-Houston [14th Dist.]
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tional mandate and hampered the purpose of the juvenile court.4
0

Accordingly, the Texas Legislature amended section 51.09 to
create an exception to the terms of the 1973 statute.4" The new sub-
section allows a child to waive his Miranda rights and make a confes-
sion without the assistance of counsel.42 This amendment marked a
return to the waiver standards in force prior to 1973. 43 The impact of
the amendment is discussed in the following section.

III. THE PRESENT STATUTORY SCHEME

Title 3 of the present Family Code contains several provisions
which affect the use of juvenile confessions in Texas." The most sig-
nificant is section 51.09(b) which deals with the evidentiary issue of
admissibility for both written and oral confessions.45 In addition, sec-
tion 54.03(e) excludes, as evidence in adjudication hearings, illegally
obtained extrajudicial statements and their fruit.46 Similarly, because
of the problems that may arise in connection with confessions ob-
tained while the juvenile is in custody, section 52.02,47 which concerns
the detention of juveniles, plays an important role in the confession
framework.

A. The Issue Of Admissibility

Five different judicial proceedings may be had in a juvenile case:
a detention hearing,48 a transfer hearing,49 an adjudication hearing, 50

a disposition hearing, and a hearing to modify disposition. 2 Each

1976, writ ref'd n.r.e.). See also Steele, Texas Family Code Symposium-Title 3. Delinquent
Children and Children in Need of Supervision, 13 TEX. TECH L. REV. 1145, 1164 (1982).

40. See Lovell v. State, 525 S.W.2d 511, 518 (Tex. Crim. App. 1975) (Roberts, J.,
concurring).

41. For a good explanation of the legislative history of section 51.09(b), see Carter v.
State, 650 S.W.2d 793, 796-99 (Tex. Crim. App. 1983) (en banc) (Clinton, J., concurring).

42. See In re J.R.C., 593 S.W.2d 124, 126 (Tex. Civ. App.--Corpus Christi 1979, no
writ); TEX. FAM. CODE ANN. § 51.09(b) (Vernon Supp. 1985).

43. See Moreno v. State, 511 S.W.2d 273, 276-77 (Tex. Crim. App. 1974), cert. denied,
419 U.S. 1115 (1975); Garza v. State, 469 S.W.2d 169, 171-72 (Tex. Crim. App. 1971); In re
Garcia, 443 S.W.2d 594, 597-98 (Tex. Civ. App.-El Paso 1969, no writ).

44. TEX. FAM. CODE ANN. §§ 51.01-56.02 (Vernon 1975; Vernon Supp. 1985).
45. TEX. FAM. CODE ANN. § 51.09(b) (Vernon Supp. 1985).
46. Id. § 54.03(e).

47. TEX. FAM. CODE ANN. § 52.02 (Vernon 1975).
48. TEX. FAM. CODE ANN. § 54.01 (Vernon Supp. 1985).
49. TEX. FAM. CODE ANN. § 54.02 (Vernon 1975).
50. Id. § 54.03.
51. Id. § 54.04.
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of these hearings has a different purpose, 3 and the use of confessions
varies with each such that the admissibility of the confession in evi-
dence may or may not be an issue. As stated earlier, Title 3 includes a
provision that expressly makes admissibility an issue in the adjudica-
tion hearing,54 which is the equivalent of a trial on the issue of the
child's guilt or innocence of the conduct alleged in the petition.55

However, Title 3 does not specifically address the use of confessions in
detention hearings, transfer hearings, disposition hearings, or hearings
to modify disposition.

1. Admissibility in Nonadjudicative Proceedings

In an adjudication hearing, the trial court is bound by the rules
of evidence applicable to civil cases generally, which exclude hearsay

52. TEX. FAM. CODE ANN. § 54.05(a) (Vernon Supp. 1985).
53. It may be useful at this point to trace the steps in the juvenile process under the Texas

Family Code. A child may be issued a warning notice apprising him of impending action in
the juvenile court or taken into custody. TEX. FAM. CODE ANN. § 52.01 (Vernon 1975). The
police or probation officer taking the child into custody may dispose of the case pursuant to
approved departmental guidelines, id. § 52.03, or may refer the case to juvenile court, where a
preliminary investigation will be made and notice given to the parents. Id. § 53.01. The juve-
nile probation officer upon assessment of the child's case at intake may place the child on
voluntary probation, id. § 53.03, release to parents or guardian pending further action, id.
§ 53.02 (a), or detain the child, TEX. FAM. CODE ANN. § 53.02(b) (Vernon Supp. 1985).

If the child is detained, a detention hearing must be held by the second working day
following taking the child into custody. The child must be released unless he is likely to ab-
scond, has no adequate supervision, is accused of a felony and is dangerous, or is a recidivist.
Id. § 54.0 1(a) and (e). The state will then either petition the court to waive its jurisdiction to
transfer the child to adult criminal court or file a petition for an adjudication. TEX. FAM.
CODE ANN. § 53.04(a) (Vernon 1975). If waiver is sought, a transfer hearing is held to deter-
mine the nature of the offense, whether there is evidence on which the child may be indicted,
the record of the child, and the likelihood of rehabilitation and public protection. Id.
§ 54.02(a), (f) and (h). If the court denies transfer or adjudication is sought, an adjudication
will be held to determine the guilt or innocence of the child as to the conduct alleged. Id.
§ 54.03(a) and (f). The court will either dismiss the petition with prejudice, find the child
delinquent, or find the child in need of supervision. Id. § 54.03(0 and (g).

If found delinquent or in need of supervision, a disposition hearing must be held. Id.
§ 54.03(h). At the disposition hearing, the court may return custody to the parents or guard-
ian, place the child on probation, place the child in a foster home, or place the child with a
public or private agency. Id. § 54.04(c); TEX. FAM. CODE ANN. § 54.05(d) (Vernon Supp.
1985). In addition, if the child was found delinquent, the court may enter a suspended sen-
tence, TEX. HUM. REs. CODE ANN. § 61.062 (Vernon Supp. 1985), or immediately commit
the child to the Texas Youth Commission. TEX. FAM. CODE ANN. § 54.04(d)(2) (Vernon
Supp. 1985). Any disposition may be modified by a hearing to modify disposition, except
commitment to the Texas Youth Commission. Id. § 54.04(a).

54. TEX. FAM. CODE ANN. § 54.03(e) (Vernon Supp. 1985).
55. See TEX. FAM. CODE ANN. § 54.03(0 (Vernon 1975).
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and improperly obtained extrajudicial statements.5 6 In detention,
transfer, disposition, or modification of disposition hearings, the rules
are somewhat different. The Family Code provisions which govern
these four nonadjudicative hearings all contain a virtually identical
subsection.5 7 That subsection provides that the court may consider
"written reports from probation officers, professional court employ-
ees, or professional consultants in addition to the testimony of wit-
nesses."5" Such items must be disclosed to the defense attorney
"prior" to the detention, disposition, or disposition modification hear-
ing, and "at least one day prior" to the transfer hearing.59

How much relaxation of the normal rules of evidence is allowed
under the proviso for hearsay reports has been litigated exclusively in
reference to transfer hearings. In R.E.M. v. State," the court con-
strued section 54.02(e) narrowly, holding that its allowance for hear-
say reports fell short of sanctioning the admission of testimony given
at a prior hearing without the establishment of the required predicate
for its admission. 6' The court concluded that there was no license
given by section 54.02(e) to relax the rules of evidence at transfer
hearings, a necessary safeguard in what it termed "the most critical
stage of the juvenile court process."' 62 Thus, R.E.M. read the hearsay
report evidentiary exception to only allow juvenile courts to consider
those items expressly provided by its terms.6 3

This interpretation, however, was short-lived as it applied to ex-
clude consideration of inadmissible confessions. Three months after
R.E.M. was decided, the court in B.L.C. v. State' concluded that a
juvenile court could consider an inadmissible confession in its deter-
mination whether to waive its jurisdiction.65 The court first looked
for a negative restriction on the consideration of an inadmissible con-
fession at a transfer hearing and found none. It stated that "[s]ince [a
transfer hearing] is not an adjudicatory proceeding we do not consider

56. See id. § 54.03(d).
57. See id. §§ 54.01(c), 54.02(e), 54.04(b); TEX. FAM. CODE ANN. § 54.05(e) (Vernon

Supp. 1985).
58. See supra, note 57.
59. See supra, note 57.
60. 541 S.W.2d 841 (Tex. Civ. App.-San Antonio 1976, writ refd n.r.e.).
61. Id. at 845.
62. Id.
63. See id. at 845-46.
64. 543 S.W.2d 151 (Tex. Civ. App.-Houston [14th Dist.] 1976, writ ref'd n.r.e.).
65. See id. at 153-54.
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the admissibility of this confession." '66 The court then turned to the
Family Code section governing transfer hearings to determine
whether any provision provided positive authorization for considera-
tion of the inadmissible confession. 67  The court held that section
54.02(0(3) provides such authorization, because it states that the
court must consider "whether there is evidence on which a grand jury
may be expected to return an indictment. ' 68 Because the grand jury
is not a forum in which admissibility is an issue, the juvenile court
could properly consider the appellant's confession notwithstanding its
admissibility.

69

The rationale of B.L. C. was followed in K. W.M. v. State,70 in
which the court held that the use of the appellant's confession by the
juvenile court in a transfer hearing did not abridge his constitutional
rights, because the transfer hearing is not a proceeding in which guilt
or innocence is adjudicated. 71 Again, focusing on section 54.02(f)(3),
the court held that it was proper to consider the confession in deter-
mining whether there was evidence on which a grand jury could re-
turn an indictment because the grand jury is not bound by the rules of
evidence. 72 However, in K. W.M. the confession was held to be law-
fully obtained so that the question of the issue of admissibility was not
presented squarely.73

In the case of In re M.E.C., 7  the court followed B.L.C. and

66. Id. at 153. The court cited as authority for this conclusion In re Gault, 387 U.S. 1
(1967) and West v. United States, 399 F.2d 467 (5th Cir. 1968). In Gault, however, the United
States Supreme Court stated that it was only deciding issues relating to right to counsel, notice,
right to confrontation, privilege against self-incrimination, right to transcript of proceedings,
and right to appellate review. See 387 U.S. at 11.

One issue the Court expressly excepted from its consideration was the holding of the
Arizona Supreme Court which relaxed the application of the hearsay rule in juvenile proceed-

ings. See 387 U.S. at 11 n.7. Nowhere in the Court's opinion is there a sanctioning of the
admissibility of confessions, regardless of their validity, at nonadjudicatory proceedings. In
West, the Fifth Circuit Court of Appeals did not even allude to the use of confessions at
nonadjudicatory proceedings. Clearly, the court in B.LC. relied on nonexistent precedents.

67. See 543 S.W.2d at 153-54.
68. Id. at 154.
69. See id. For a similar analysis, based on the reasoning ofB.LC., see In re S.E.C., 605

S.W.2d 955, 957 (Tex. Civ. App.-Houston [1st Dist.] 1980, no writ) and In re Y.S., 602
S.W.2d 402, 404-05 (Tex. Civ. App.-Amarillo 1980, no writ).

70. 598 S.W.2d 660 (Tex. Civ. App.-Houston [14th Dist.] 1980, no writ).
71. See id. at 661. See also In re M.A.B., 641 S.W.2d 621, 622-23 (Tex. App.-Corpus

Christi 1982, no writ) (court agrees with K W.M. reasoning).
72. See 598 S.W.2d at 661.
73. See id. at 661.
74. 620 S.W.2d 684 (Tex. Civ. App.-Dallas 1981, no writ).
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K. W.M., but added a new analytical twist. After holding that section
54.02(0(3) allows the juvenile court to consider a confession at a
transfer hearing regardless of admissibility, the court disagreed with
the holding of R.E.M. v. State.7

1 The court held that section 54.02(e),
the provision authorizing the use of reports by social service profes-
sionals, sanctions admission of hearsay testimony and constitutes a
general relaxation of the rules of evidence at transfer hearings.76

Thus, an inadmissible confession could be considered, among other
evidence, under the hearsay exception.77

Although the trend of authority has been to hold that hearsay
rules do not apply at nonadjudicatory proceedings, 7 appellate courts
in Texas have been able to point to section 54.02(0(3) to imply the
authorization of a juvenile court to consider a confession regardless of
admissibility at a transfer hearing.79 That provision is unique to
transfer hearings. On the other hand, if the hearsay exception of sec-
tion 54.02(e) is the basis for allowing the court to consider confes-
sions, then the juvenile court should be able to consider confessions,
regardless of their admissibility, in making its determination in deten-
tion hearings, disposition hearings, and hearings to modify disposition
as well, because the Family Code sections governing those hearings
contain the same hearsay exception. 0 Each of those hearings is also
nonadjudicatory like a transfer hearing, so there is no negative restric-
tion on consideration of an inadmissible confession. Only transfer
hearings are covered by section 54.02(f)(3), however. It can be argued
that if a positive authorization is required for the court to consider
inadmissible confessions, none is contained in the provisions gov-
erning detention, disposition, and disposition modification hearings,
and thus the cases concerning transfer hearings are distinguishable on
that basis. If no positive authorization is required, and the relaxation
of the hearsay rules alone allows the court to consider the inadmissi-

75. See supra, notes 60-64 and accompanying text.
76. See In re M.E.C., 620 S.W.2d at 686-87.
77. See id. at 687.
78. See In re R.G.S., 575 S.W.2d 113, 117-19 (Tex. Civ. App.-Eastland 1978, writ refd

n.r.e.), appeal dismissed, cert. denied sub nom. Swink v. Texas, 445 U.S. 956 (1980); In re
P.A.C., 562 S.W.2d 913, 915-16 (Tex. Civ. App.-Amarillo 1978, no writ).

In A.D.P. v. State, 646 S.W.2d 568 (Tex. App.-Houston [1st Dist.] 1982, no writ), the
court stated that "no fifth amendment rights [are] at issue" in a nonadjudicatory proceeding.
Id. at 569.

79. See In re M.E.C., 620 S.W.2d at 686; In re S.E.C., 605 S.W.2d at 957; K.W.M., 598
S.W.2d at 661; B.L.C., 543 S.W.2d at 154.

80. See supra, note 57.
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ble confession, such should be proper for the court's consideration in
all nonadjudicatory hearings.

No reported appellate cases have dealt with use of an inadmissi-
ble confession at any nonadjudicatory hearing other than a transfer
hearing. Even in the area of transfer hearings, there are no Texas
Court of Criminal Appeals nor Texas Supreme Court decisions to re-
solve the conflicts between different courts of appeals. At present, the
trend in all nonadjudicatory hearings is to allow the juvenile court to
consider any statement regardless of its admissibility.8"

2. Admissibility After Transfer

An evaluation of Texas' statutory scheme relating to juvenile
confessions should be preceded by consideration of the effect, on the
substantive rights guaranteed by section 51.09 of the Family Code, of
transfer of a juvenile to adult court. Fifteen to seventeen year olds
alleged to have committed felonious acts may be transferred to adult
criminal courts by the juvenile court's waiver of jurisdiction upon a
transfer hearing.82 The Family Code provides that a child transferred
for criminal proceedings is an adult for purposes of application of the
Code of Criminal Procedure.83 The question then is raised as to
whether the protections afforded the juvenile by Family Code confes-
sion law will be recognized in adult criminal proceedings.

In Lovell v. State,8" the state urged that section 51.09 of the Fam-
ily Code was inapplicable to the appellant after transfer because the
transfer effectuated a relation back of the Code of Criminal Procedure

81. There are statutory exceptions to this rule. Incriminating statements made by the
juvenile to a probation officer or anyone "giving advice" at the intake conference, or confer-
ences "incident thereto," may not be used against the juvenile in any subsequent court hearing.
TEX. FAM. CODE ANN. § 53.03(c) (Vernon 1975). No statement made by a child at a deten-
tion hearing will be admissible against him at any other hearing, id. § 54.01(g); however, be-
cause admissibility is not an issue at nonadjudicatory proceedings, this provision would seem
to offer the juvenile no protection at transfer, disposition, or disposition modification hearings.

At first glance, the case of In re S.R.L., 546 S.W.2d 372 (Tex. Civ. App.-Waco 1976, no
writ), seems to tacitly approve admissibility of a confession at hearings to modify disposition,
because the court speaks of admission of the confession at a probation revocation hearing. See
id. at 373. However, because the juvenile was charged with burglary, which was the basis for
the revocation petition, the proceeding in the case was an adjudication hearing and not a hear-
ing to modify disposition. See id. at 372-73; TEX. FAM. CODE ANN. §§ 51.03(a)(2), 54.03(a)
(Vernon 1975) (1973 version of provisions in effect at time of case).

82. TEX. FAM. CODE ANN. § 54.02(a) (Vernon 1975); TEX. FAM. CODE ANN. § 54.020)

(Vernon Supp. 1985).
83. TEX. FAM. CODE ANN. § 54.02(h) (Vernon 1975).
84. 525 S.W.2d 511 (Tex. Crim. App. 1975).
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provisions concerning waiver of rights to the time the appellant con-
fessed.85 The 1973 version of section 51.09 then in effect provided an
absolute right to counsel during custodial interrogation.86 The Court
of Criminal Appeals rejected the state's argument, reasoning that at
the time the appellant confessed he was presumptively a juvenile to
whom the Family Code applied. Hence, the waiver of his privilege
against self-incrimination was void under section 51.09 and the Code
of Criminal Procedure could not be construed as to "breathe life" into
the void waiver.8 7 If the state's argument were accepted, the state
could circumvent the statute in any case by seeking waiver of jurisdic-
tion by the juvenile court.88 Moreover, since the Family Code was
enacted subsequent to the last amendment of article 38.22 and be-
cause it is more specific concerning the rights of juveniles, section
51.09 of the Family Code was construed as an exception to the terms
of article 38.22.89 The substantive rights guaranteed a child under
section 51.09 are thus applicable to all proceedings whether in the
juvenile or adult process.

The argument that article 38.22 prevailed over section 51.09 after
transfer was rekindled by Swink v. State.' In Swink, the appellant
claimed that the search and seizure of property was illegal because he
had never consented to the search under section 51.09 of the Family
Code.9 The Court of Criminal Appeals, without citation, stated that
section 51.09 does not apply to proceedings which are not covered by
Title 3 of the Family Code.9 2 The broad statement in Swink was
adopted by the court in Russell v. State,9 3 which held section 51.09
inapplicable to an oral confession because it could not apply to non-
Title 3 proceedings, such as an adult criminal trial after transfer.94

Russell is the only case that has expressly adopted Swink as au-
thority for the proposition that section 51.09 will not govern the issue
of admissibility subsequent to the transfer of the juvenile. Dixon v.

85. See id. at 514-15.
86. See id. at 514.
87. Id. at 514-15.
88. Id. at 515.
89. Id. See TEX. REV. CiV. STAT. ANN. art. 5429b-2 §§ 3.05(a), 3.06 (Vernon Supp.

1985).
90. 617 S.W.2d 203 (Tex. Crim. App. 1981).
91. Id. at 210-11.
92. See id. at 211.

93. 672 S.W.2d 583 (Tex. App.-Dallas 1984, pet. refd).
94. See id. at 586.
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State,95 a case decided after Swink but before Russell, held that sec-
tion 51.09 of the Family Code rather than article 38.22 of the Code of
Criminal Procedure applied to a confession obtained before transfer.96

Also decided after Swink was Salazar v. State,97 a case reflecting the
confusion that Swink interjected in the area of juvenile confessions.
In Salazar, the admissibility of the oral statement of the appellant was
evaluated under both Family Code and Code of Criminal Procedure
criteria, but the court did not choose which code should apply. 98

Notwithstanding Russell's reliance on Swink, the Court of Crimi-
nal Appeals had indicated that the Lovell rationale, that section 51.09
always applies to the analysis of the confession of a person amenable
to juvenile court jurisdiction at the time of its making, is still good
law. In Carter v. State,99 the Court of Criminal Appeals evaluated the
waiver of the juvenile's privilege against self-incrimination under sec-
tion 51.09, although the juvenile had been transferred to adult crimi-
nal court.I°0 No mention of Swink was made by the court in Carter.

Thus, it seems that the Swink construction of section 51.09 of the
Family Code may only apply to fourth amendment cases, notwith-
standing the Russell decision. Yet, it remains to be seen whether any
courts will rely on Russell, given that the Court of Criminal Appeals
denied discretionary review of the case. 101 The Swink decision should
be distinguished as inapposite to the issue of whether section 51.09's
protections regarding juvenile confessions apply to non-Title 3 pro-
ceedings. Section 51.09 does not confer any substantive rights upon

95. 639 S.W.2d 9 (Tex. App.-Dallas 1982, no pet.).
96. Id. at 10-11.
97. 648 S.W.2d 421 (Tex. App.-Austin 1983, no pet.).
98. See id. at 422. Though the court used both Family Code and Code of Criminal Pro-

cedure standards to evaluate the admissibility question, the court believed that adult standards

should apply to the admissibility question at an adult probation revocation hearing. It rea-
soned that a probation revocation proceeding is an administrative action within the adult pro-
ceeding. See id. at 422 n. 1. The court focused on the proceeding at which the right was
adjudicated rather than the protections afforded by that right. See id. Nevertheless, the court
did not incorporate this into their holding. See id. at 422.

99. 650 S.W.2d 793 (Tex. Crim. App. 1983) (en banc), affig 650 S.W.2d 843 (Tex.
App.-Houston [14th Dist.] 1982).

100. See 650 S.W.2d at 793-94.
101. There may be occasion for the Court of Criminal Appeals to address this question. In

Vasquez v. State, 663 S.W.2d 16 (Tex. App.-Houston [1st Dist.] 1983, pet. granted) the court
of appeals assumed that section 51.09 would apply despite the waiver of the juvenile to adult
court. See id. at 20-22. The court noted that since the appellant was a juvenile at the time of
his arrest, he was thus to be accorded Family Code protections which apply despite the waiver.
See id. at 23. Hopefully, the Court of Criminal Appeals will clear up the ambiguity once and
for all.
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juveniles that would give them protection in addition to their rights
under the fourth amendment, while it does specify certain rights to be
accorded juveniles in addition to those under the fifth amendment and
the Texas Code of Criminal Procedure.0 2 Thus, it seems anomalous
that a fourth amendment case such as Swink could be used to make
section 51.09, which augments protection against self-incrimination, a
dead letter in adult proceedings. Title 3 of the Family Code contem-
plates transfer of a fifteen to seventeen year old to adult proceed-
ings; ' 3 moreover, the language of section 51.09, in relation to its
requirements for juvenile confessions, states that it applies to admissi-
bility of the confession "in any future proceeding,"" thus not limit-
ing its terms to Title 3 proceedings.

B. Admissibility in Adjudication Hearings

The admissibility of confessions in juvenile adjudication hearings
is expressly governed by the Family Code.0 5 Title 3 controls not only
the procedure of juvenile cases but also sets forth substantive rights
unique to persons who are amenable to juvenile court jurisdiction. l6
Section 51.09(b) sets forth specific requirements that must be followed
if a juvenile confession is to be admitted into evidence at an adjudica-
tion hearing. 0 7 The requirements differ depending on whether the

102. Compare TEX. FAM. CODE ANN. § 51.09(b)(2) (Vernon Supp. 1985) with TEX. CODE
CRIM. PROC. ANN. art. 38.22 § 3(a) (Vernon Supp. 1984) (all oral confessions by juveniles
must be corroborated; videotaped oral confessions of adults need not be); see Steele, Texas
Family Code Symposium-Title 3. Delinquent Children and Children in Need of Supervision,
13 TEX. TECH L. REV. 1145, 1164-65 (1982) (magistrate plays much larger role in juvenile
confessions than in adult confessions).

103. See TEX. FAM. CODE ANN. § 54.02(a) (Vernon 1975); TEX. FAM. CODE ANN.
§ 54.020) (Vernon Supp. 1985).

104. See TEX. FAM. CODE ANN. § 51.09(b) (Vernon Supp. 1985). What Swink and Rus-
sell seem to assume is that the positive/conditional language in the introductory clause of
§ 51.09(b) does not necessarily exclude other bases for admissibility. Yet, the only other basis
for admissibility in the context of fifth amendment rights would be according to the Code of
Criminal Procedure, which Lovell v. State held was accepted by the enactment of section
51.09. See Lovell, 525 S.W.2d at 515. Although subsection (b) of § 51.09 was not in existence
at the time Lovell was decided, the same analysis used by the court should apply. See id.
Swink finds no conflict between § 51.09 and the fourth amendment rights it adjudicates be-
cause there is none; thus, Lovell is not applicable to Swink. In Russell, the court latches on to
the broad language of Swink without making this important distinction. See Russell, 672
S.W.2d at 586.

105. TEX. FAM. CODE ANN. § 54.03(e) only makes inadmissible an illegally obtained oral
statement of a juvenile. See Steele, supra note 102, at 1165.

106. See supra, note 98.
107. TEX. FAM. CODE ANN. § 51.09(b) (Vernon Supp. 1985).
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statement is written or oral. 0 8

IV. REQUIREMENTS OF ADMISSIBLE CONFESSIONS: SECTION
51.09(B)

A. Written Confessions.- Section 51.09(b)(1)

Written statements obtained from a juvenile in custody are ad-
missible in evidence only if the provisions of section 51.09(b)(1) are
followed. 10 9 Section 51.09(b) uses the phrase "the statement of a
child,"' ° which encompasses a far greater scope of communicative
activity than just a confession."' Nevertheless, all the significant de-
cisions construing this section have addressed the issues of the validity
and use of confessions which come within its terms.

1. Statutory Warnings

Under section 51.09(b)(1) a written statement made by a child in
custody is inadmissible as evidence unless he receives a warning from
a magistrate before the making of the written statement that he has a
right to: (1) remain silent and that any statement he makes may be
used against him;1 2 (2) have an attorney present before or during
questioning;1 3 (3) have counsel with him before or during any inter-
rogation, even if he is unable to afford one; 14 and (4) terminate the
interview at any time.1'5 The language of section 51.09(b)(1) is essen-
tially a codification of the warnings mandated by the United States
Supreme Court in Miranda v. Arizona.1 6 Also, the juvenile must be

108. For a child's written statement to be admissible, a magistrate must have given the
child his Miranda warnings and a warning regarding possibility of transfer to adult court, and
the magistrate must certify the child's waiver of rights outside the presence of law enforcement
personnel, signing a statement to that effect. TEX. FAM. CODE ANN. § 51.09(b)(1) (Vernon
Supp. 1985). Oral confessions only require corroboration arising as a fruit of the statement, see
id. § 51.09(b)(2), and that Miranda warnings be administered, Meza v. State, 577 S.W.2d 705,
708 (Tex. Crim. App. 1979), appeal dismissed, cert. denied, 444 U.S. 947 (1979).

109. TEx. FAM. CODE ANN. § 51.09(b)(1) (Vernon Supp. 1985); see Steele, supra note
102, at 1164-65; Comment, Waiver of Constitutional Rights By a Juvenile Under the Texas
Family Code: The 1975 Amendment to Section 51.09, 17 S. TEX. L.J. 301, 308-09 (1976).

110. See TEX. FAM. CODE ANN. § 51.09(b) (Vernon Supp. 1985).
111. See Bubany, The Texas Confession Statute: Some New Wine in the Same Old Bottle,

10 TEX. TECH L. REV. 67, 68-69 (1978) (use of the term "statement" resolves previous di-
lemma over inculpatory versus exculpatory statements).

112. See TEX. FAM. CODE ANN. § 51.09(b)(1)(A) (Vernon Supp. 1985).
113. Id. § 51.09(b)(l)(B).
114. Id. § 51.09(b)(1)(C).
115. Id. § 51.09(b)(l)(D).
116. Compare id. § 51.09(b)(I)(A)-(D) with Miranda v. Arizona, 384 U.S. 436, (1966)
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warned that if he is fifteen years of age or older and is accused of a
felony, he may be transferred to the adult criminal court.1 17

The significance of the proper administration of the statutory
warnings was demonstrated by In re J. R. C. , I which held that if the
procedural safeguards of section 51.09(b)(1) are complied with, a
written confession made by a juvenile while in custody "is permit-
ted." 9 If section 51.09(b)(1) is followed, a written statement is pre-
sumptively valid and the juvenile has the burden to show otherwise. 120

Texas courts have not decided how closely the wording of the
warnings must track the language of the statute. The United States
Supreme Court in California v. Prysock 12 1 held that the warnings
given to a juvenile need only fully convey the content of the Miranda
rights and that exact precision is not required. 122 Thus, any formula-
tion of the warnings that do not convey a meaning contrary to Mi-

(similar language of warnings). See also Steele, Confessions, in TEXAS JUVENILE DEFENSE
MANUAL 35 (W. Steele ed. 1976).

117. TEX. FAM. CODE ANN. § 51.09(b)(1)(E) (Vernon Supp. 1985). Apparently this
warning is required regardless of the age of the child receiving it. See Steele, supra note 102, at
1164.

There is some ambiguity in this section concerning the role of paragraph (F). Section
51.09(b)(1) states that the child must receive "a warning that": followed by six conjunctively
connected pararaphs. See TEX. FAM. CODE ANN. §§ 51.09(b)(1)(A)-(F) (Vernon Supp. 1985).
The sixth paragraph seems at first to be an admonition to the child that the statement must be
signed in the presence of a magistrate with no law enforcement personnel present; the magis-
trate must be convinced that the child understands the statement; and, the statement must be
signed by the magistrate. TEX. FAM. CODE ANN. § 51.09(b)(1)(F) (Vernon Supp. 1985).

In D.B. v. State, 556 S.W.2d 845 (Tex. Civ. App.-Houston [14th Dist.] 1977, no writ),
the appellant asserted that it was error for the magistrate to include paragraph (F) in his
warnings to the appellant. Id. at 849. The court stated that the provision is primarily a warn-
ing to the juvenile that any statement he makes must be made by a knowing, voluntary, and
intelligent waiver of rights, and that the remainder of that paragraph is merely an admonition
to the magistrate of his duties. Id.

D.B. applied the harmless error rule to the administration of paragraph (F) as part of the
warning. See id. Thus, at a time when the juvenile is not likely to be represented by counsel,
the juvenile has no right to notice of the procedure which must be followed by law enforcement
authorities. Because the hearing on the admissibility of the confession is often a swearing
match, see infra notes 225-41 and accompanying text, the impact of D.B. is to deprive the
juvenile of the knowledge of a procedure witnessed by only one person truly partisan to his
interests-himself. The courts' disapproval of the juvenile with ability to object is not new.
See Driscoll, The Privilege Against Self-Incrimination in Juvenile Proceedings, 15 Juv. CT.
JUDGES J., Fall 1964, at 17, 24.

118. 593 S.W.2d 124 (Tex. Civ. App.-Corpus Christi 1979, no writ).
119. Id. at 126.
120. See id. See also Welch v. State, 538 S.W.2d 442, 445-46 (Tex. Civ. App.-Waco

1976, writ refd n.r.e.).
121. 453 U.S. 355 (1981) (per curiam).
122. See id. at 359-61.
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randa apparently will suffice to meet minimum constitutional
safeguards.

The reasoning of Prysock is reflected in several Texas decisions
which suggest that compliance with the statutory warnings need only
be substantial. A good example of this attitude is seen in response to
cases which borrow their reasoning from that of Professor Walter
Steele. He argued in the Texas Juvenile Defense Manual that the
wording of the warnings prescribed by section 51.09(b)(1)(A)-(C) "do
not seem to fully and adequately apprise the child of his right to have
an attorney appointed if he cannot afford an attorney,"' 123 an apparent
violation of the admonitions of Miranda v. Arizona.124 The Court of
Criminal Appeals had previously held this advice of the right to a
court-appointed attorney to be an absolute prerequisite to the validity
of a confession. 1 2

1 Yet, Darden v. State126 held that the Family Code's
version of the warning, that if an accused juvenile is indigent he has
the right to have "an attorney to counsel with him" prior to or during
custodial interrogation, 127 was sufficient to apprise the juvenile of his
right to have appointed counsel. 2 8 Similarly, in two subsequent cases
the court has adhered to Darden and cited Prysock as holding that
rigid, mechanical compliance with the Miranda language is not re-
quired.1 9 These cases reveal a tendency by the Supreme Court and
Texas courts to focus on the nature of the warning and whether the
accused was sufficiently apprised of his rights and not misled.' 30

Questions also have arisen regarding when the warning must be
made and by whom it must be given. The courts have sanctioned a
variety of practices by implication. The written statement of the juve-
nile may have the warnings printed on the face of the statement,1 3 '

123. Steele, supra note 116, at 41.
124. See 384 U.S. at 473 ("In order to fully apprise a person interrogated ... it is neces-

sary to warn him . . . that if he is indigent a lawyer will be appointed to represent him.").

125. See Burns v. State, 486 S.W.2d 310 (Tex. Crim. App. 1972).

126. 629 S.W.2d 46 (Tex. Crim. App. 1982).

127. See TEX. FAM. CODE ANN. § 51.09(b)(1)(B) (Vernon Supp. 1985).
128. See 629 S.W.2d at 51.
129. See In re B.J.N., 667 S.W.2d 347, 350-51 (Tex. App.-Amarillo 1984, no writ); In re

R.L., 667 S.W.2d 343, 346 (Tex. App.-Amarillo 1984, no writ).

130. See In re B.J.N., 667 S.W.2d at 350; In re R.L., 667 S.W.2d at 346. The key consider-
ation by the United States Supreme Court in its evaluation of the warning given in Prysock was
the fact that the juvenile was not misled, by the warnings given as to his Miranda rights. See
453 U.S. at 360-61.

131. See Vasquez v. State, 663 S.W.2d 16, 21-22 (Tex. App.-Houston [1st Dist.] 1983,
pet. granted); Carter v. State, 650 S.W.2d at 794-95.
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though neither section 51.09(b)(1) nor case law require it.'32 The stat-
ute requires that a magistrate give the statutory warnings and also
certify the juvenile's waiver of rights,1 33 but both requirements need
not be fulfilled by the same magistrate.1 34  Although the warnings
must be given "prior to the making" of the statement, 35 there are no
cases indicating how close in time to the making of the statement the
warnings must be.1 36 An additional statutory warning immediately
prior to the juvenile's signing of his statement is not required.13 7

2. Magistrate Certification

In addition to statutory warnings, a second component of section
51.09(b)(1) is the certification of the written statement by a magis-
trate. Section 51.09(b)(1)(F) directs that the written statement must
be signed by the juvenile in the presence of a magistrate with no pros-
ecuting attorney or law enforcement officer present.3 8 The magis-
trate must be "fully convinced" that the child understands the nature
and contents of the statement and is signing it voluntarily, and the
magistrate must sign a written statement to that effect.139

The magistrate's certification in a juvenile case differs from that
of an adult case. For an adult, article 38.22 requires that the face of
the statement contain Miranda warnings and a declaration that the
accused waives his fifth amendment rights."4 In juvenile cases, before
the magistrate can certify that the requirements of section 51.09(b)(1)
have been complied with, he must have examined the child outside
the presence of law enforcement officers and concluded that the child
is making a knowing, voluntary, and intelligent waiver of rights and a

132. Compare TEX. FAM. CODE ANN. § 51.09(b)(1) (Vernon Supp. 1985) with TEX. CODE
CRIM. PROC. ANN. art. 38.22 § 2 (Vernon 1979) (written statements by adults require warn-
ings printed on statement; there is no such requirement for statements by juveniles).

133. TEX. FAM. CODE ANN. § 51.09(b)(1) (Vernon Supp. 1985).
134. See Carter, 650 S.W.2d at 794 (approval of procedure); Darden, 629 S.W.2d at 49

(same).
135. TEX. FAM. CODE ANN. § 51.09(b)(1) (Vernon Supp. 1985).
136. Apparently, a factor such as how long a time elapsed between the warnings and the

statement is one to be considered in the "totality of the circumstances" inquiry. See Meza v.
State, 577 S.W.2d 705, 707 (Tex. Crim. App. 1979), appeal dismissed, cert. denied, 444 U.S.
947 (1979); cf. West v. United States, 399 F.2d 467, 469 (5th Cir. 1968) (laundry list of factors
is open and nonexclusive).

137. See Adams v. State, 636 S.W.2d 447, 450 (Tex. App.-Houston [1st Dist.] 1981, pet.
ref'd).

138. TEX. FAM. CODE ANN. § 51.09(b)(l)(F) (Vernon Supp. 1985).
139. Id.
140. TEX. CODE CRIM. PROC. ANN. art. 38.22 § 2 (Vernon 1979).
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voluntary statement. 141

The nature of the examination of a child by a magistrate and the
effect of magistrate certification was demonstrated in Carter v.
State.142  In Carter, the procedure of section 51.09(b)(1) was fully
complied with, except that the word "intelligently" was omitted from
the magistrate's certification of the appellant's waiver of rights.1 43

The court stated that although "knowingly" and "intelligently" are
sometimes considered synonymous, the word "intelligent" means the
ability to apply knowledge and thus denotes a higher, more abstract
level of mental capacity than the word "knowledge."' 44 Yet, in this
particular instance the magistrate in his own handwriting added a
statement that he believed the appellant was "fully competent to
make the confession."'' 45 This, added to the certification of knowing
and voluntary waiver, was enough to infer that the waiver was intelli-
gently made.'46 Competence, the court reasoned, implies a sufficient
quantum of intelligence to make a valid waiver of the privilege against
self-incrimination and to counsel. 147

The magistrate in Carter convinced the trial court that he had

141. See TEX. FAM. CODE ANN. § 51.09(b)(1) (Vernon Supp. 1985).
142. 650 S.W.2d 793 (Tex. Crim. App. 1983) (en banc).
143. Id. at 795.
144. Id.
145. Id.
146. Id. at 795-96. See also Vasquez v. State, 663 S.W.2d 16, 22 (Tex. App.-Houston [1st

Dist.] 1983, pet. granted).
147. 650 S.W.2d at 795. The court cited Grayson v. State, 438 S.W.2d 553 (Tex. Crim.

App. 1969), as its authority for this proposition. 650 S.W.2d at 795. In Grayson, the court
stated that one competent to stand trial is also capable of making an intelligent waiver of the
right against self-incrimination and to counsel, because capacity to stand trial necessarily im-
plies the ability to assist counsel in preparation of the defense and to understand the nature of
the charges. See 438 S.W.2d at 555. Whether this logic can be so easily translated from the
adult to the juvenile process is questionable. For instance, a juvenile has no right to represent
himself at a transfer, adjudication, or disposition hearing; he may not waive counsel. See TEX.
FAM. CODE ANN. § 51.10(b) (Vernon Supp. 1985). Thus, under the Family Code a juvenile
has no independent ability to defend himself or to understand the proceedings. Similarly, all
rights that a juvenile has cannot be waived unless there is concurrence by his attorney, except
when making a confession. See TEX. FAM. CODE ANN. § 51.09(a)(1), (b) (Vernon Supp.
1985). Under the Family Code, therefore, it does not make sense to equate ability to stand
trial with ability to waive the right to counsel and self-incrimination, because the adult notion
of capacity differs from that of the juvenile. See Bailey & Soderling, Born to Lose- Waiver of
Fifth and Sixth Amendment Rights by Juvenile Suspects, 15 CLEARINGHOUSE REv. 127, 128-
29 (1981). As it stands now, it seems that Carter would indicate that if the defense attorney is
contending that the juvenile is not capable of intelligently waiving his right against self-incrim-
ination, he must also argue that the juvenile is not capable to stand trial. See Carter, 650
S.W.2d at 795.
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made a proper finding of waiver by his testimony adduced at the Jack-
son v. Denno hearing.'48 The magistrate testified that he had asked
the appellant numerous questions about his background, education,
and the conduct which resulted in the appellant's arrest; in addition,
he had the appellant read the confession and the warnings, explaining
the words appellant did not understand. " Although this type of ex-
amination seems to be that contemplated by the Code, much less
thorough inquiries have been found sufficient to form the basis of a
valid certification. In In re R.D. ,lO the magistrate asked the juvenile
whether he wanted an attorney or had any questions about his
rights.' 5 ' The juvenile's reply in each instance was a simple "no.'" 52

The magistrate then read back the written statement for any correc-
tions. 153 This procedure, the court held, was not erroneous. 54

Conversely, in D.A. W. v. State,'55 the trial court attempted to
elicit a waiver of the appellant's right to challenge a defect in the sum-
mons. The judge asked the juvenile his name, whether he understood
the nature and consequences of the proceedings, and whether he un-
derstood that he had a right to remain silent and to cross-examine
witnesses.' 56 To each of these questions the child replied with a per-
functory "Yes, sir."' 57 The appellate court held this procedure could
not effect a valid waiver, stating that such a dialogue could not reflect
any basis on which the judge could have determined whether the child
actually knew his rights. 158 The court concluded that section 51.09
contemplates an affirmative waiver by the child, not "merely partici-
pation in-or lack of proper objection to-the proceedings."' 1"

It is hard to explain how the waiver approved in In re R.D. was
any more "affirmative" than the invalid waiver of D.A. W The dis-
tinction seems to be that in In re R.D. the magistrate's certification,

148. See 650 S.W.2d at 795. A Jackson v. Denno hearing refers to one held by the court in
an adult criminal prosecution to ascertain the admissibility of a confession. See Jackson v.
Denno, 378 U.S. 368, 376-77 (1964).

149. See 650 S.W.2d at 800 (Clinton, J., concurring).
150. 627 S.W.2d 803 (Tex. App.-Tyler 1982, no writ).
151. Id. at 804.
152. Id.
153. Id. at 804-05.
154. See id. at 807.
155. 535 S.W.2d 21 (Tex. Civ. App.-Houston [14th Dist.] 1976, writ refd n.r.e.).
156. See id. at 22-23.
157. Id.
158. See id at 23.
159. Id.
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which verified an examination of the child and evinced a subjective
determination of the validity of the waiver, coupled with the magis-
trate's testimony was enough to properly certify the waiver. In
D.A. W., the judge did not make any certification nor finding of waiver
for the record, and all the appellate court had for review was the raw
recording of the dialogue. Thus, the certification in itself places an
imprimatur on the child's waiver of rights, regardless of the actual
exchange that takes place during the magistrate's examination of the
child. This distinction and conclusion is supported by Cole v. State.'6

0

When the record reflected that the juvenile had been competently ad-
vised by trial counsel over a period of several months, the trial court
need not inform the juvenile of his right to refuse to testify.1 61

The purpose of having a magistrate give the warnings required
by section 51.09(b)(1) and make a certification of the child's waiver of
rights outside the presence of law enforcement officers or prosecuting
attorneys is to provide juveniles added protection of their right
against self-incrimination. The magistrate's impartial inquiry is sup-
posed to mitigate against coercion by police or prosecutors. 162 Yet,
the standard practice engaged in by law enforcement authorities ne-
gates the effectiveness of this procedure. The police officer usually
will take the juvenile to the magistrate, have him warned, take the
juvenile to be interrogated, get an oral confession, have it typed, and
proceed with the written statement and the juvenile to the magistrate
for certification. 163 The critical stage in this process, the interroga-
tion, is completely outside the view of the magistrate. Thus, the po-
lice can "package" and prepare the juvenile for certification. In the
eyes of the juvenile, this type of examination is hardly neutral and
stress-free.

B. Oral Confessions: Section 51.09(b)(2)

Under section 51.09(b)(2) of the Texas Family Code a juvenile's
oral statement is admissible if it states facts or circumstances found to

160. 665 S.W.2d 834 (Tex. App.-Dallas 1984, no pet.).
161. See id. at 835-36. For another example of implied waiver as applied to a juvenile

confession case, see Welch v. State, 538 S.W.2d 442, 445-56 (Tex. Civ. App.-Waco 1976, writ
ref'd n.r.e.).

162. See R.C.S. v. State, 546 S.W.2d 939, 947 (Tex. Civ. App.-San Antonio 1977, no
writ).

163. See, e.g., Darden v. State, 629 S.W.2d at 49; Cammon v. State, 672 S.W.2d 845, 848
(Tex. App.-Corpus Christi 1984, no pet.); Vasquez v. State, 663 S.W.2d at 19-20; In re R.D.,
627 S.W.2d at 804-05 (all examples of this procedure).
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be true, it is incriminating, and corroborated by evidence that was not
previously known to the prosecution. 16' The language of section
51.09(b)(2) substantially tracks that of article 38.22, sections 3(a) and
(c) of the Code of Criminal Procedure which governs the nonvideo-
taped oral confessions of adults. 165 There is one difference in the lan-
guage. Under the Code of Criminal Procedure, the statement by an
accused adult must consist of facts or circumstances "which conduce
to establish his guilt.' 66 In section 51.09(b)(2) of the Family Code,
however, the statement of a juvenile accused must be of facts or cir-
cumstances "which conduct tends to establish his guilt."' 61 In Profes-
sor Dawson's opinion, quoted by the court in the case of In re
R.L.S., 68 the variance in language was an inadvertent mistake by the
legislature. 169 No reported opinion by an appellate court in Texas has
revealed an argument that section 51.09(b)(2) only allows oral admis-
sions of conduct, though such an argument could be made. 170 Up to
now, Texas courts have uniformly interpreted section 51.09(b)(2) as
an effort to track the adult statute.17'

Although the intent of the Texas Legislature in enacting section
51.09(b)(2) was to provide juveniles the same protections as adults, 72

juveniles enjoy more protection than adults in the making of oral
statements. The Code of Criminal Procedure was amended, so that
now the statements of an adult while in non-interrogative custody
need not be corroborated."7 3 Section 51.09(b)(2) was not so amended

164. TEX. FAM. CODE ANN. § 51.09(b)(2) (Vernon Supp. 1985).
165. See TEX. CODE CRIM. PROC. ANN. art. 38.22, § 3(c) (Vernon Supp. 1985); Steele,

supra note 102, at 1165.
166. TEX. CODE CRIM. PROC. ANN. art. 38.22, § 3(c) (Vernon Supp. 1985) (emphasis

added).
167. TEX. FAM. CODE ANN. § 51.09(b)(2) (Vernon Supp. 1985) (emphasis added).
168. 575 S.W.2d 665, 666 (Tex. Civ. App.-El Paso 1978, no writ).
169. See Dawson, Texas Family Code Symposium Supplement-Title 3. Delinquent Chil-

dren and Children in Need of Supervision, 8 TEX. TECH L. REv. 119, 132 (1976).
170. Through several revisions and recodifications, the language of article 38.22, § 3(c) as

to "facts or circumstances which conduce to establish his guilt" has remained unchanged. See
TEX. CODE CRIM. PROC. ANN. art. 38.22 § 3(c) (Vernon Supp. 1985); Act of Jan. 1, 1966, ch.
722, § 1, 1965 Tex. Gen. Laws 317, 469 (article 38.22(a)(3)); Act of Apr. 16, 1907, ch. 118,
§ 1, 1907 Tex. Gen. Laws 219, 219-20; Law of Feb. 11, 1860, ch. 73, art. 1, 1860 Tex. Gen.
Laws 90, 92-93, 4 H. GAMMEL, LAWS OF TEXAS 1454-55 (1898). Thus, it is hard to argue the
inadvertence of the legislature's "mistake."

171. See Dixon v. State, 639 S.W.2d 9, 11 (Tex. App.-Dallas 1982, no pet.); Meza v.
State, 577 S.W.2d 705, 708 (rex. Crim. App. 1979), appeal dismissed, cert. denied, 444 U.S.
947 (1979); In re R.L.S., 575 S.W.2d at 666.

172. See Dixon v. State, 639 S.W.2d at 11.
173. Act of Aug. 29, 1977, ch. 348, § 2, 1977 Tex. Gen. Laws 935.
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for juvenile statements; thus, under the present version of the two
statutes, a statement made by an adult confined in jail to another in-
mate is now admissible while the analogous statement made by a juve-
nile is not.'" 4 Similarly, videotaped oral confessions by adults do not
require corroboration while all oral confessions by juveniles require
corroboration. 175

1. Statutory Warnings

In contrast to the detailed warnings that a magistrate must give
prior to the making of a written statement under section 51.09(b)(1),
section 51.09(b)(2) does not provide for any type of warning. More-
over, it does not specify by whom any warnings should be given. 176

Thus, while the Code contemplates the protection of a neutral magis-
trate in the rendition of a written statement, it does not so provide in
the case of an oral statement.

In Meza v. State,177 the juvenile claimed that section 51.09 re-
quired Miranda warnings by a magistrate before the oral confession
was obtained. 78 The court found the Miranda warnings given by a
policeman were more than the statute required and thus sufficient.' 79

Before the Court of Criminal Appeals, the juvenile argued that sec-
tion 51.09(b)(2) was unconstitutionally sufficient to meet Miranda be-
cause no warnings are required by the statute. 80 The court compared
section 51.09(b)(2) to the analogous provision of article 38.22 of the
Code of Criminal Procedure, which had previously been construed as
requiring Miranda warnings despite the failure to provide for them in
the statute. 18' Therefore, because of section 51.09(b)(2)'s tracking of
the adult statute, the court held that the juvenile statute likewise did
not dispense with the need for Miranda warnings. 18 2 Similarly, in Ed-
wards v. State,'8 3 the court held that all that section 51.09(b)(2) re-

174. See 639 S.W.2d at 11.
175. Compare TEX. CODE CRIM. PROC. ANN. art. 38.22 § 3(a) (Vernon Supp. 1985) with

TEX. FAM. CODE ANN. § 51.09(b)(2) (Vernon Supp. 1985).
176. See TEX. FAM. CODE ANN. § 51.09(b)(2) (Vernon Supp. 1985).
177. 577 S.W.2d 705 (Tex. Crinm. App.), appeal dismissed, cert. denied, 444 U.S. 947

(1979).
178. See 543 S.W.2d 189, 191 (Tex. Civ. App.-Austin 1976), aff'd, 577 S.W.2d 705 (rex.

Crim. App. 1979).
179. See 543 S.W.2d at 191-92.
180. 577 S.W.2d at 708.
181. Id.
182. Id.
183. 660 S.W.2d 622 (Tex. App.-Corpus Christi 1983, pet. refd).
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quires as to warnings is compliance with Miranda.184 Apparently, a
policeman can administer the warnings for oral confessions.

An anomalous classification is posed by the requirement of a
transfer warning for written, but not oral, statements. Section
51.09(b)(1)(E) requires that a juvenile be admonished by the magis-
trate of the possibility of transfer prior to the making of a written
confession if he is fifteen years of age or older and accused of felonious
conduct. 85 If all that section 51.09(b)(2) requires as to oral state-
ments is compliance with Miranda, then that section does not require
a similar warning as to transfer in the case of an oral confession. 18 6

This classification seems irrational, since the possibility of transfer to
adult court is the same regardless of whether the juvenile's statement
is oral or written. 8 7 Likewise, the requirement that an oral statement
be corroborated does not vitiate the danger of transfer that the legisla-
ture has determined that juveniles who make written confessions have
the right to know.

2. The Corroboration Requirement

To be admissible, an oral statement of a juvenile must lead to the
prosecution's discovery of incriminating evidence not previously
known to them. 8 The requirement of corroboration was given as the
justification for rejecting the appellant's argument in Meza v. State.'18 9

The appellant in Meza claimed, among other things, that he was de-
nied equal protection on the ground that the Family Code constitutes
an impermissible classification of the rights of juveniles based on
whether the confession is oral or written.' 90 The court stated that no
suspect class was involved; therefore, only a rational relation need be

184. See id. at 625. Thus, the juvenile need not be given a transfer warning if he makes an
oral confession.

185. TEX. FAM. CODE ANN. § 51.09(b)(1)(E) (Vernon Supp. 1985).

186. Miranda only fashioned warnings to protect fifth amendment values, not statutorily-
created rights that fall contemporaneously within a statutory effectuation of fifth amendment
protection. See 384 U.S. 436 (1966).

187. See TEX. FAM. CODE ANN. § 54.02(0 (Vernon 1975) (no consideration of type of
confession).

188. See Dixon v. State, 639 S.W.2d 9, 11 (Tex. App.-Dallas 1982, no pet.); In re R.L.S.,
575 S.W.2d 665, 666 (Tex. Civ. App.-El Paso 1978, no writ); TEX. FAM. CODE ANN. § 51.-
09(b)(2) (Vernon Supp. 1985).

189. 577 S.W.2d 705 (Tex. Crim. App.), appeal dismissed, cert. denied, 444 U.S. 947
(1979).

190. See id. at 708.
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found between the classification and its purpose. 191 The court found
no denial of equal protection, since the statute's differentiation be-
tween written and oral statements reflected a legislative determination
that greater protection is required for written statements because they
need not be corroborated, while oral statements must be.' 92

The evidentiary requirements of corroboration have been illus-
trated by two appellate court opinions. In R.C.S. v. State,'93 the court
extended the rule established in adult courts that oral confessions
standing alone cannot constitute sufficient proof of the corpus
delicti.'94 The court, however, also stated that the identity of the ac-
cused as the perpetrator of the crime could be established by the oral
confession alone.195 Moreover, the quantum of corroboration that is
required is not great. In In re R.L.S.,196 the court stated that the
legislature's tracking of the language of the adult confession statute
manifested its intent that the corroboration requirement be the same
for juveniles as it had been for adults. 97 This requires only that
" 'some evidence be found as a result of the defendant's statement
which bolsters the reliability of the facts and circumstances in the
statement that conduce to establish guilt.' ",198 Thus, the evidence
must in some way support the proposition that the accused commit-
ted the conduct, and even slightly corroborative evidence will satisfy
the "found to be true" requirement of the facts and circumstances to
which a juvenile may orally confess. 199

191. Id.

192. Id. at 708-09.

193. 546 S.W.2d 939 (Tex. Civ. App.-San Antonio 1977, no writ).

194. See id. at 942-43.

195. Id. at 942.

196. 575 S.W.2d 665 (Tex. Civ. App.-E1 Paso 1978, no writ).

197. See id. at 666.

198. Id. (quoting Chase v. State, 508 S.W.2d 605 (Tex. Crim. App. 1974), cert. denied, 419
U.S. 840 (1975)).

199. Often the corroborating evidence is not the product of the confession itself. For ex-

ample, in Meza after the appellant confessed, he directed the police officers to the site where he

had hidden rifle shells which he carried during the robbery. See 543 S.W.2d at 192. This was

construed as sufficient corroboration of the confession itself. See In re R.L.S., 575 S.W.2d at

667. Thus, the question of whether the confession was corroborated turns on what point in

time the prosecution discovered the evidence which is asserted to corroborate the confession,
not whether the evidence was actually obtained as a result of the confession. In In re R.L.S., in

which the appellant admitted damaging cars, the damaged vehicles had been found by the

police officer prior to the appellant's confession, and thus were not corroborative. See id. at

665, 667.
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V. ATTACKS ON THE VALIDITY OF A CONFESSION

A juvenile confession can be attacked and suppressed in a
number of ways. Because the procedure followed in all Title 3 pro-
ceedings is civil in nature,2 ° the proper method of challenging an im-
properly obtained confession is to request a pretrial conference and
make a motion in limine to suppress the confession.2 °' If the state
seeks to have the confession admitted into evidence, the confession
must also be objected to at that point.2 °2 If a social study or psycho-
logical report is made concerning the juvenile, and it contains an in-
criminating statement with the same facts as the confession sought to
be excluded, the objection to the confession is waived unless counsel
also objects to the admission of the social study or psychological
report.2 °3

A. Challenging Waiver of Rights

Section 51.09 of the Family Code deals with the waiver of rights
by juveniles and section 51.09(b) specifically governs waiver of rights
in connection with the confession of a juvenile.2°  Although the re-
quirement that a child "must knowingly, intelligently, and voluntarily
waive" his rights "prior to and during the making of the statement"
appears to only apply to written statements,20 5 the waiver requirement
has been held to apply to oral statements as well.20 6

1. I~valid Waiver

In cases involving written statements, once section 51.09(b)(1)
has been complied with, the fall back position for the defense attorney
is often to challenge the effectiveness of the waiver.20 7 Compliance

200. TEX. FAM. CODE ANN. § 51.17 (Vernon 1975).
201. See Reasoner v. State, 463 S.W.2d 55, 59 (Tex. Civ. App.-Houston [14th Dist.]

1971, writ ref'd n.r.e.); TEX. R. Civ. P. 166.
202. See In re M.A.B., 641 S.W.2d at 623; In re B.D.A., 524 S.W.2d 550, 552 (Tex. Civ.

App.-Amarillo 1975, no writ); Reasoner, 463 S.W.2d at 59.
203. See Welch v. State, 538 S.W.2d 442, 446 (Tex. Civ. App.-Waco 1976, writ ref d

n.r.e.).
204. See TEX. FAM. CODE ANN. § 51.09(b)(1) (Vernon Supp. 1985).
205. See id.
206. The case of Lovell v. State established the totality of the circumstances approach of

Johnson v. Zerbst in evaluating a waiver of rights. See infra, notes 212-16 and accompanying
text. In Zerbst, waiver was held to be the knowing, intelligent, and voluntary relinquishment
of a known right. See infra note 215. This standard is also utilized in evaluating oral confes-
sions. See Meza v. State, 577 S.W.2d at 707.

207. See Steele, supra note 116, at 42-43.
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with the procedure of section 51.09(b) will not, standing alone, estab-
lish a valid waiver. In E.A. W. v. State,2"8 due process was violated by
admission of the confession of an eleven year old girl who spent the
night at a juvenile detention facility and was of average intelligence
with a sixth grade education. 209 The court stated that without the
"presence and guidance of a parent or other friendly adult, or of an
attorney," a child of appellant's age and immaturity could not effec-
tively waive her privilege against self-incrimination. 210 The court
reached its conclusion despite its recognition that section 51.09(b)
procedures were followed to the letter.2 1

E.A. W. is unique in that it comes as close to establishing a per se
rule regarding the capacity of a child to waive his rights as any deci-
sion in Texas ever has. In fact, the standard typically utilized when
the effectiveness of waiver is challenged is the "totality of the circum-
stances." In Lovell v. State,21 2 decided before E.A. W., the Texas
Court of Criminal Appeals adopted the totality of the circumstances
test established by the United States Supreme Court in Johnson v.
Zerbst2 3 for weighing the factors on which the confession must be
judged.2 14 In Johnson, the Court stated that "[a] waiver is ordinarily
an intentional relinquishment or abandonment of a known right or
privilege. The determination of whether there has been an intelligent
waiver . . . must depend, in each case, upon the particular facts and
circumstances surrounding that case, including the background, expe-
rience, and conduct of the accused. ' 215 Thus, rather than being given
separate consideration, the "knowing," "intelligent," and "voluntary"
requirements of a valid waiver are considered in the totality of the
circumstances inquiry as one requirement. In addition to utilizing the
totality of the circumstances test to adjudge the capacity of the juve-
nile to validly waive his rights, the test is also used to determine
whether the juvenile made a waiver at all.21 6

A common ground raised to suppress a confession for ineffective

208. 547 S.W.2d 63 (Tex. Civ. App.-Waco 1977, no writ).
209. Id. at 63-64.
210. Id. at 64.
211. Id.
212. 525 S.W.2d 511 (Tex. Crim. App. 1975).
213. 304 U.S. 458 (1938).
214. See 525 S.W.2d at 513-14.
215. 304 U.S. at 464.
216. See Moreno v. State, 511 S.W.2d 273, 276-77 (Tex. Crim. App. 1974), cert. denied,

419 U.S. 1115 (1975).
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waiver is that the juvenile lacked the capacity to make a valid waiver.
The court in West v. United States217 delineated a laundry list of fac-
tors: age and education of the accused; knowledge of the charge (if
filed) and the nature of the rights to silence and to counsel; whether
the accused has been held incommunicado or allowed to consult with
others; whether interrogation took place before or after formal
charges have been filed; methods and lengths of interrogation;
whether the accused had previously refused to voluntarily give state-
ments; and whether the accused had repudiated an extrajudicial state-
ment at a later date.218 Yet, because the standard is so amorphous,219

any number of other factors could be considered, 220 so there is no
fixed set of criteria. Prior encounters with the police and the legal
system have often been the basis for inferring that the juvenile does
know his rights.221

The totality of the circumstances standard is not a hard one for
the prosecution to meet. For instance, age is but one factor to be
considered and it is not a controlling factor.2 22 In fact, one adult case
decided by the Court of Criminal Appeals upheld the waiver of rights
by an accused who, testimony indicated, had the mental capacity of a
five to eight year old.22 3 If age or immaturity are argued as grounds
rendering the waiver invalid, the attorney apparently must also assert
that the juvenile is incompetent to stand trial.224

This factorial approach belies the reluctance of courts to question
the magistrate's finding of a valid waiver. In Moreno v. State,225 the
court stated that the waiver of the juvenile's rights need not be ex-
press, but can be inferred from the totality of the circumstances.226

The court placed the burden of proof on the issue of whether the

217. 399 F.2d 467 (5th Cir. 1968).
218. Id. at 469.
219. See R.C.S. v. State, 546 S.W.2d at 947.
220. West does not purport to provide the definitive list of factors to be considered, and

acknowledges that waiver is "a purely factual question." See 399 F.2d at 469.
In Meza v. State, the juvenile claimed that his inability to communicate in English should

have been considered in the totality of the circumstances test, because the Miranda warnings
were only given to him in English. See 577 S.W.2d at 707. The court did not address this
argument.

221. See, e.g., Welch v. State, 538 S.W.2d at 446 (prior record a key factor).
222. Meza v. State, 577 S.W.2d at 707.
223. See Combs v. State, 643 S.W.2d 709, 711 (Tex. Crim. App. 1982) (en banc).
224. See supra note 147.
225. 511 S.W.2d 273 (Tex. Crim. App. 1974), cert. denied, 419 U.S. 1115 (1975).
226. Id. at 276-77.
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waiver was made intelligently and voluntarily on the juvenile.2 27 The
court reviewed the record, finding by the testimony of a police officer
and the magistrate that appellant had received the proper warnings,
and that the appellant had not requested counsel nor had he posed
any questions in response to the magistrate's queries as to whether
appellant understood his rights. 2 8 This failure to pose questions, cou-
pled with the subsequent oral confession, was interpreted by the court
to be an implied waiver.22 9

Moreno also demonstrates the reality of lack of evidence to pres-
ent to the court to prove that there was an invalid waiver. What actu-
ally transpires in a suppression hearing is often a swearing match
between the police officer who took the confession, the magistrate,
and the juvenile. Imposed over the swearing match is the incriminat-
ing statement of the juvenile, which is signed by him, with a certifica-
tion by the magistrate that the juvenile signed a knowing, intelligent,
and voluntary waiver of rights.

This situation was illuminated by Cammon v. State, 3 ' in which
the appellant asserted that his statement was not voluntarily given. 31

He claimed that police officers did not properly record his statement
and that he was afraid of being assaulted by the police.232 The appel-
lant testified at the suppression hearing that he signed the statement
because he thought that he would continue to be brought before the
magistrate until he signed.233 Initially, the appellant refused to sign
his statement. 234 The police officer stated that he told the magistrate
that the appellant said he would not sign the statement because he
thought he would not be appointed an attorney to represent him at
trial;235 however, the magistrate testified that he was never told any of
this by the police officer. 236 The court affirmed the determination by
the trial court that the waiver of appellant's rights was properly made,
holding that the trial judge at the suppression hearing is the sole judge
of the credibility of the witnesses and may choose to believe or disbe-

227. See id. at 277.
228. See id. at 276.
229. See id. at 276-77.
230. 672 S.W.2d 845 (Tex. App.-Corpus Christi 1984, no pet.).
231. Id. at 848.
232. See id.
233. Id.
234. Id.
235. Id.
236. Id.
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lieve any witness.237

Likewise, in In re J.R. C. 238 an initial refusal to sign a statement
did not raise the issue of voluntariness.239 If the requirements of sec-
tion 51.09(b) are met, the waiver of rights is valid absent evidence of
"coercion, persuasion, or enticement. ' ' 24° Absent an absolute right of
counsel to be present with the juvenile during interrogation and the
magistrate's examination of the juvenile, a juvenile faces great diffi-
culty in preserving such evidence in a way to counterbalance the
prima facie validity of the magistrate's certification.24 1

2. Conditional Speech

Section 51.09(b) and the United States Supreme Court case of
Miranda v. Arizona242 confirm that the accused has the right to termi-
nate interrogation by indication that the accused wishes to consult
with counsel. 243 This concern is collateral to that of waiver of rights;
such a request for counsel is an invocation of rights, which manifests
a desire for interrogation to cease and conditions any further interro-
gation on fulfillment of the request. 2 "

In Fare v. Michael C.,245 however, the United States Supreme
Court limited the Miranda "conditional speech" requirement to the
request to see an attorney.246 A juvenile's request to see his probation
officer was found not to be the functional equivalent of a request for
an attorney and did not invoke a cessation of interrogation.247

Although such a request could be a factor that a trial court uses in its
"totality of the circumstances" inquiry into the voluntariness of the
confession,2 4

1 the Court stated that the lawyer's position is unique in
that, "whether it is a minor or an adult who stands accused, the law-

237. See id. at 848-49.
238. 593 S.W.2d 124 (Tex. Civ. App-Corpus Christi 1979, no writ).
239. Id. at 125.
240. See id. at 126.
241. This is one of the reasons that the Joint Commission on Juvenile Justice Standards

gives for the adoption of a requirement of counsel during pretrial investigation. See INSTI-
TUTE OF JUDICIAL ADMINISTRATION & AMERICAN BAR ASSOCIATION, JOINT COMMISSION

OF JUVENILE JUSTICE STANDARDS, STANDARDS RELATING TO POLICE HANDLING OF JUVE-
NILE PROBLEMS, Standard 3.2, 54, 69-73 (1980).

242. 384 U.S. 436 (1966).
243. See id. at 473-74; TEX. FAM. CODE ANN. § 51.09(b)(l)(D) (Vernon Supp. 1985).
244. See Miranda, 384 U.S. at 474.
245. 442 U.S. 707 (1979).
246. See id. at 723-24.
247. See id.
248. See id. at 724-26.
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yer is the one person to whom society as a whole looks as the protec-
tor of the legal rights of that person in his dealings with the police and
the courts.

24 9

A Texas court, in In re R.D. ,250 held that a juvenile's request to
see a parent does not trigger the cessation of interrogation. 251 As the
probation officer in Fare was held not to be the functional equivalent
of an attorney, in In re R.D. the court held that there was no evidence
that the appellant's mother was an attorney or that she possessed
"any legal background surpassing that of a probation officer."' 25 2

Unless the parent whose presence is requested is an attorney, a
request to see a parent apparently will not invoke the right to silence.
In E.A. W. v. State,2 5 3 the court emphasized the importance of an in-
terested adult's presence with the immature juvenile during custodial
interrogation. 4 In re R.D. tacitly rejected that concern. Though it
may be reasonable for society to look to attorneys to safeguard the
accused's rights in dealings with the police, it is difficult to apply that
reasoning from Fare to the request to see a parent, since it is more
likely that a child would look to a parent to intercede in his behalf.255

249. Id. at 719.
250. 627 S.W.2d 803 (Tex. App.-Tyler 1982, no writ).
251. See id. at 806.
252. Id.
253. 547 S.W.2d 63 (Tex. Civ. App.-Waco 1977, no writ).
254. See id. at 64.
255. See People v. Burton, 6 Cal. 3d 375, 382, 491 P.2d 793, 797-98, 99 Cal. Rptr. 1, 5-6

(1971) (en banc). In Colorado a parent or guardian is required to be present during custodial
interrogation, unless counsel is present, in order to effectuate a valid waiver of the juvenile's
right against self-incrimination. See COLO. REV. STAT. § 19-2-102(3)(c)(I) (Cum. Supp.
1984). Indiana and Louisiana also require the presence of a parent or "other friendly adult"
during interrogation. See Lewis v. State,-259 Ind. 431, 288 N.E.2d 138 (1972); State ex reL
Dino, 359 So. 2d 586 (La.), cert. denied, 439 U.S. 1047 (1978).

However, the utility of a requirement of a parent or guardian's presence is of questionable
value; there is empirical evidence that parents often will encourage their child to tell the police
whatever the police would like to know. See T. GRISSO, JUVENILES' WAIVER OF RIGHTS 161-
90 (1981). There is a difference, of course, in requiring the presence of a parent or guardian
during custodial interrogation of the child and requiring the cessation of interrogation until the
condition the child places upon assent to speak is fulfilled. This distinction is often blurred by
the comparison of a parent to an attorney. See Comment, In re Myron S.: Juvenile Confes-
sions, 5 CRIM. JUST. J. 349 (1982).

In re R.D. does not shed as much light on this issue in Texas juvenile confession law as its
holding purports. Though the court said it extended the Fare holding to a request to see a
parent, the court subsequently decided that the appellant's request did not amount to a condi-
tion on his assent to speak. See 627 S.W.2d at 807. Thus, the decision of In re R.D. leaves
open the question of whether a clearly expressed condition to see a parent would necessitate a
cessation of interrogation, though the court in what is apparently dicta indicates otherwise.
See id. at 806.
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B. Challenging Confessions as Products of Illegal Detention

The admissibility of a juvenile's confession may also be affected
by the issue of whether the juvenile was properly detained when the
confession was made. Section 52.02(a) of the Family Code provides
that an arresting officer has a choice to: (1) release the juvenile to
parent, guardian, or other responsible adult; (2) take the juvenile to
the office of the juvenile court or an official designated by the juvenile
court; (3) take the child to a designated juvenile detention facility; (4)
take the juvenile to a medical facility, if necessary; or (5) dispose of
the case under official guidelines promulgated pursuant to section
52.03.256 The choice must be made by the officer "without unneces-
sary delay and without first taking the child elsewhere. 257

In In re D.M.G.H. ,28 holding the juvenile at a police station for
ten and one-half hours was an "unnecessary delay," especially consid-
ering the excuse given by police that they had to complete
paperwork.259 The confession of the appellant and the evidence ob-
tained as a result of it were thus held to be improperly admitted into
evidence and the trial court's judgment was reversed. 2 ° The con-
struction of section 52.02(a) was narrowed further by In re L.R.S.2 1

The court held that taking the juveniles to the police station upon
arrest was not permitted unless the police station was designated a
juvenile facility by the juvenile court.2 62 The court rejected the opin-
ion of commentators that it was permissible to take the child to the
police station to complete necessary paperwork;2 63 thus, the confes-
sion obtained subsequent to the detention at the police station was
held inadmissible. 264

Recently, a relaxation in the strict construction of section
52.02(a) was indicated in Matthews v. State.z65 In Matthews, the juve-
nile was taken to the juvenile detention facility upon arrest.266 The
next day, a police officer escorted the juvenile to a magistrate for

256. TEX. FAM. CODE ANN. § 52.02(a) (Vernon 1975).
257. Id.
258. 553 S.W.2d 827 (Tex. Civ. App.-El Paso 1977, no writ).
259. See id. at 828.
260. Id.
261. 573 S.W.2d 888 (Tex. Civ. App.-Houston [1st Dist.] 1978, no writ).
262. See id. at 891.
263. See id.
264. Id.
265. 677 S.W.2d 282 (Tex. App.-Fort Worth 1984, no pet.).
266. Id.
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warnings and then to the fifth floor of the police department to an-
other "facility" as designated by the juvenile court. 267 The door was
locked, however, so the police officer took the juvenile downstairs to
the homicide division for questioning.268 The court held that this pro-
cedure complied with section 52.02(a), distinguishing In re L.R.S. on
the ground that in In re L.R.S. the juvenile was questioned prior to
being given the statutory warnings by a magistrate, whereas in Mat-
thews there was no questioning until after the warnings.269 Thus, the
confession of the juvenile was held to be admissible because the juve-
nile was initially taken to the juvenile detention facility.2

Matthews does not define the meaning of "taking" a juvenile "to"
a facility. Apparently, the juvenile need not be interrogated at a facil-
ity designated as a juvenile facility.271 It could hardly have been con-
templated by the legislature, in enacting section 52.02, that a police
officer be allowed to whisk the juvenile into a juvenile facility and
leave with the juvenile five minutes thereafter to interrogate him else-
where, though a literal interpretation of the statute and the laxity re-
flected by Matthews seems to allow it.

C. Challenging Second Confessions and the "Fruits" of an Illegal
Confession

A frequent issue raised in challenging the validity of confessions
is the admissibility of a confession, or of evidence, obtained after a
prior confession was illegally obtained. Although section 54.03(e) of
the Family Code specifically makes evidence obtained as a result of an
illegal confession inadmissible,272 no statutory provision concerns the
admissibility of a confession obtained subsequent to an invalid confes-
sion. This is very important, given the usual practice of police who

267. Id. There is no limit on what place or how many places may be designated by the
juvenile court as a detention facility. See TEX. FAM. CODE ANN. § 51.12(b) (Vernon 1975).
As in Matthews, it may be the police station. See 677 S.W.2d at 282; see also Jacobs v. State,
681 S.W.2d 119, 123-24 (Tex. App.-Houston [1st Dist.] 1984, pet. refd).

268. 677 S.W.2d at 282.
269. Id. at 283.
270. See id.
271. In Matthews, the court focused on the wording of § 51.09(b)(1) which conditions its

application on a written statement made "when the child is in a detention facility or other
place of confinement or in the custody of an officer." See 677 S.w.2d at 283 (emphasis by the
court); TEX. FAM. CODE ANN. § 51.09(b)(1) (Vernon Supp. 1985). Thus, once the magis-

trate's warnings are administered, the child can apparently be questioned anywhere. See 677
S.W.2d at 283.

272. See TEX. FAM. CODE ANN. § 54.03(e) (Vernon Supp. 1985).
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will obtain an oral confession and then reduce it to writing for magis-
trate certification for admission as a written confession.27 3

In R.C.S. v. State,274 the appellant signed a written confession
without first being given the warnings required by section
51.09(b)(1). 275 The district attorney advised the police to take the ju-
venile to a magistrate to obtain a valid confession.27 6 Following this
advice, the police took the juvenile for warnings by the magistrate,
obtained a second written confession, and returned him to the magis-
trate for certification; thus, the second confession was taken in com-
pliance with the procedures of section 51.09(b)(1). 277 The court in
R.C.S. stated that proof of a prior statement obtained in violation of
section 51.09(b)(1) invoked the "fruit of the poisonous tree" doctrine
which renders a second confession inadmissible if preceded by an ille-
gally-obtained first confession.278

The corollary doctrine of attenuation was also considered by the
court in R. C.S. According to this doctrine an assessment is made into
circumstances which may "purge" the second confession of the
"taint" of illegality caused by the first.279 The assessment of attenuat-
ing circumstances is to be made on a case-by-case, totality of the cir-
cumstances basis considering whether the second statement "is free
from the coercive influences which render the first inadmissible. 28 °

The court concluded that the failure to give the required warnings
was a coercive influence that the mere administration of statutory
warnings could not cure.281 The court noted that juveniles, under sec-
tion 51.09, are entitled to more consideration and protection than
adults.2 8 2 Thus, the subsequent "admonitions and counsel of the
magistrate" are unlikely to convert the juvenile's "spiritless despair to
alert vigilance. ' 283 The fact that a policeman, while escorting the ap-
pellant to the magistrate, told the appellant that the first statement
had been illegally obtained and that he had the right to remain silent
was held to be insufficient to amount to an equivalent of the protec-

273. See supra note 163 and accompanying text.
274. 546 S.W.2d 939 (Tex. Civ. App.-San Antonio 1977, no writ).
275. See id. at 945.
276. See id.
277. See id.
278. See id. at 945-46.
279. See id. at 946.
280. Id. at 947.
281. See id. at 947-48.
282. Id. at 947.
283. Id. at 948.
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tion envisioned by the Family Code.28 4 Thus, the second confession
was found to be improperly admitted into evidence.28 5

A similar problem arose in In re L.R. S.286 In that case the first
oral confession was invalid because of an illegal detention.287 Upon
offering a second confession, the court applied the totality of the cir-
cumstances test to hold tihat the confession was improperly admit-
ted.288 In addition to the factors discussed in R.C.S., the court
denominated the "purpose and flagrancy of the official misconduct"
as a factor.289 The court noted that the police officer was apparently
aware that he was not following Family Code procedures when he
took the juvenile to the police station.29 Thus, the second statement
of the juvenile was inadmissible.291

R.CS. and In re L.R.S. demonstrate that once it is established
that a prior confession was taken in violation of section 51.09(b), a
subsequent statement will be inadmissible in evidence unless the state
can prove beyond a reasonable doubt that, considering the totality of
the circumstances, the second statement was sufficiently attenuated to
purge it of the illegal taint of the first.292 In both R.C.S. and In re
L.R.S. it was established that neither magistrate was aware at the
time he certified the juvenile's second statement that prior illegal cir-
cumstances existed that would cast doubt on the juvenile's present
ability to voluntarily waive his rights.293 This lack of awareness thus
destroyed the imprimatur of the magistrate's certification and vitiated
the usual deference given his determination of waiver.

Neither R. C.S. nor In re L.R.S. address the question of the effect
of a magistrate's knowledge of prior illegal circumstances followed by
certification notwithstanding that knowledge. Yet, as these two cases
point out, once prior illegality is shown it is the state's burden to
prove attenuation, and the presumption accorded the magistrate's cer-
tification is rebutted on the showing of prior illegality. At least a
stricter scrutiny of the circumstances surrounding the waiver could be

284. Id.
285. Id.
286. 573 S.W.2d 888 (Tex. Civ. App.-Houston [1st Dist.] 1978, no writ).
287. See id. at 890-91.
288. See id. at 891-93.
289. Id. at 893.
290. Id.
291. Id.
292. See id. at 891-93; R.CS., 546 S.W.2d at 946-48.
293. Id. at 893; R.C.S., 546 S.W.2d at 945.
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expected, and the magistrate's certification like the administration of
statutory warnings would be but one factor to be considered in the
totality of the circumstances test, if R. C.S, and In re L. R. S. are to be
given effect.

VI. PROBLEMS WITH THE STATUTORY SCHEME

A. Magistrate Certification

The arguments on a motion to suppress (if the child is trans-
ferred to adult court) or a motion in limine (if he is not transferred)
often amount to a swearing match between the police, the magistrate,
and the juvenile.294 Once the juvenile has waived his right to counsel,
the magistrate's certification under section 51.09(b) is very difficult to
overcome. As demonstrated, the child is alone with the police officers
during interrogation and alone with the magistrate during the certifi-
cation.29 5 Under the "totality of the circumstances" approach, and
given the deference paid to the magistrate's subjective determination
of a valid waiver,2 9 6 written statements are not difficult to admit into
evidence.

Article 38.22, section 3 of the Code of Criminal Procedure ad-
dresses this problem by requiring oral, noncorroborated statements to
be recorded on videotape. 297 The taking of the statement as well as
the warning of rights and waiver by the accused must be recorded
pursuant to its terms.298 If this were applied to the taking of written
statements in the juvenile context, much of the element of subjectivity
now inherent in the confession hearing would be alleviated. Movies
simply provide a better picture than the radio. The magistrate could
still be paid the same amount of deference, while at the same time a
truly aggrieved juvenile might have some evidence to present. This
preserves both "adjudicative" values to ensure a more accurate adju-
dication, and "dignity" values which protect the accused and his
rights.299

294. See supra notes 226-42 and accompanying text.
295. See supra notes 162-63 and accompanying text.
296. See supra notes 160-61 and accompanying text.
297. See TEX. CODE CRIM. PROC. ANN. art. 38.22, § 3(a) (Vernon Supp. 1985).
298. See id.
299. Professor Francis McCarthy argues that an analysis of United States Supreme Court

decisions relating to the pretrial rights of juveniles reflects a tension between deference toward
adjudicatory values, which ensure a fair adjudication to effectuate certainty of the court's judg-
ment, and dignity values, which protect the privacy and individual liberty interests of the
person. See McCarthy, Pre-Adjudicatory Rights in Juvenile Court: An Historical and Constitu-
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B. Transfer Hearing

The transfer hearing is "a determination of whether the child's
and society's best interests would be served by maintaining custody of
the child in the juvenile system or by transferring him to a district
court for trial as an adult. ' ' 300 Confessions obtained by an invalid
waiver are excluded from evidence because they are unreliable and do
not form a proper basis for judgment.3°' Consequently, it seems
anomalous that such a "critical proceeding" as the transfer hearing
could condone the use of avowedly unreliable statements as a basis for
its judgment. The reason the hearsay rules were relaxed in the trans-
fer hearing was to facilitate the court's fact-finding by providing the
assistance of trained social service personnel and to help the court
thus make a more accurate determination as to whether the juvenile
could benefit from the exercise of its jurisdiction.30 2 If the juvenile
court is to be centered on a treatment-oriented, clinical model, it
needs to be diagnostic as well. That goal is ill-served if the means by
which more competent information is procured also allows less relia-
ble information.

The Texas Legislature should enact an amendment to section
54.02 of the Texas Family Code that would exclude any consideration
of a statement made by a child that was obtained in violation of any
provision of Title 3. Corollary to that provision, a right to have a
hearing conducted on the voluntariness of the waiver needs to be
granted to the child. This would ensure that valid confessions that a
defense attorney might use to evince amenability of the child to treat-
ment would be taken into consideration, while invalid confessions
that are unreliable would be excluded.

C. Waiver Inquiry

As Professor Thomas Grisso and others have demonstrated in
numerous studies on the topic, juveniles as a class have far less under-

tionalAnalysis, 42 U. Pirr. L. REV. 457 (1981). He concludes that the principles of "adjudica-
tion" have moved to the forefront of Supreme Court jurisprudence, suggesting a procedural
due process approach which has mostly concerned accuracy of judicial decisions, at the ex-
pense of concern for "dignity" values. See id. at 508-14.

300. In re M.A.B., 641 S.W.2d 621, 623 (Tex. App.--Corpus Christi 1982, no writ).
301. See 3 J. WIGMORE, EVIDENCE IN TRIALS AT COMMON LAW §§ 822-26 (Chadbourn

rev. ed. 1970); C. MCCORMICK, HANDBOOK OF THE LAW OF EVIDENCE § 109 (1954).
302. See R.E.M. v. State, 541 S.W.2d 841, 845 (Tex. Civ. App.-San Antonio 1976, writ

refd n.r.e.).
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standing of their Miranda rights than adults.3 °3 Particularly trouble-
some in Texas is the wording of the transfer warning of section
51.09(b)(1)(E). 3°4 In the studies done to ascertain the level of juve-
nile's understanding of their Miranda rights,3 °5 it has been shown that
the most commonly misunderstood rights are those to counsel and to
silence.30 6 Given the phraseology of section 51.09(b)(1)(E)'s admoni-
tion that the court may "waive its jurisdiction, ' 30 7 one can readily
imagine how many juveniles could understand that concept without
explanation. Studies have also shown that younger juveniles are more
often interrogated than older ones.30 8

Although the juvenile court philosophy is to create a non-adver-
sarial system, juveniles often do not see their encounter with the juve-
nile process in such a light."° Thus, they may be reluctant to
question any warning they do not understand.3 10 The method that
behavioral scientists have used to ascertain the understanding
juveniles have of their rights is to ask the juvenile to paraphrase the
warning after it is read; 31 1 that way, the subjective understanding of
the juvenile is more fully realized. This is what the magistrate should
do in making an inquiry into the knowledge the juvenile has of his
rights.

D. Reaching Beyond Title 3

Texas courts are in an apparent state of confusion about the ap-
plication of section 51.09 after the juvenile has been transferred to the
adult system. In Texas, any person who is ten to seventeen years old
is presumptively a juvenile unless and until the juvenile court waives

303. See T. GRISSo, JUVENILES' WAIVER OF RIGHTS (1981) (thorough empirical studies
demonstrate juveniles' lack of understanding). See also Lawrence, The Role ofLegal Counsel
in Juveniles' Understanding of Their Rights, 34 Juv. & FAM. CTF. J., Winter 1983-84, at 49
(analogous Texas study); Grisso & Pomicter, Interrogation of Juveniles: An Empirical Study of
Procedures, Safeguards, and Rights Waiver, I L. & HuM. BEHAV. 321 (1977); Ferguson &
Douglas, A Study of Juvenile Waiver, 7 SAN DIEGO L. REV. 39 (1970).

304. See TEX. FAM. CODE ANN. § 51.09(b)(1)(E) (Vernon Supp. 1985).

305. See supra, note 303.
306. See T. GRISSO, supra note 303, at 115-30; Lawrence, supra note 303, at 52-54; Fergu-

son & Douglas, supra note 303, at 42-43.
307. See TEX. FAM. CODE ANN. § 51.09(b)(1)(E) (Vernon Supp. 1985).
308. See T. GRISSO, supra note 303, at 33.
309. See In re Gault, 387 U.S. 1, 51-52 (1967); GRISSO, JUVENILES' WAIVER OF RIGHTS,

at 114-15; Bailey & Soderling, supra note 303, at 131-32.
310. See Bailey & Soderling, supra note 303, at 131.
311. For a thorough explanation of this method, see T. GRISSO, supra note 303, at 221-44.
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its jurisdiction.' 1 2 It seems anomalous to the concept of the juvenile
court's exclusive original jurisdiction to allow a transfer order to abro-
gate protections afforded the juvenile prior to transfer. Section 51.09
should be amended to limit a waiver of rights under that section to
extend only to title 3 proceedings and provide that any waiver exe-
cuted prior to a transfer hearing should be governed by the provisions
of section 51.09.

VII. CONCLUSION

This comment has attempted to delineate the operation of the
statutory scheme of juvenile confession law in Texas. Some solutions
have been proposed to remedy the most salient problems. One final
observation is in order. Texas courts have construed statutory protec-
tions as only providing the constitutional minima, while liberally con-
struing the effectuation of those protections which do exist. For
instance, prior to the amendment of section 51.09 in 1975, when the
Family Code gave juveniles an absolute right to counsel during custo-
dial interrogation, Texas courts read Miranda v. Arizona and In re
Gault as requiring counsel during custodial interrogation.31 3 Follow-
ing the amendment in 1975 which created the ability for a juvenile to
waive his Miranda rights without the assistance of counsel, Texas
courts began to read Miranda and In re Gault as not requiring an
absolute right to counsel.314 It is curious how the Texas Legislature
can change United States constitutional law.

Suffice it to say that, at every opportunity, Texas courts have re-
laxed the protections afforded juveniles under the Family Code's pro-
visions relating to confessions. In 1984, one court of appeals declared
that minors need not "receive the same or greater protection than
adults."3 5 Indeed, juveniles seem to be in a more precarious position
than ever with respect to preservation of evidence concerning the pro-
priety of waiver of rights. Since they cannot preserve evidence for
review, there is little likelihood that courts will find error. Thus,
questionable police practices stand little chance of being corrected.

The law of juvenile confessions is far more akin to adult criminal

312. See TEX. FAM. CODE ANN. §§ 51.02(1), 51.04(a) (Vernon 1975).
313. See In re R.E.J., 511 S.W.2d 347, 349-50 (Tex. Civ. App.-Houston [1st Dist.] 1974,

no writ).
314. See In re R.L., 667 S.W.2d 343, 346-47 (Tex. App.-Amarillo 1984, no writ).
315. Vasquez v. State, 663 S.W.2d 16, 24 (Tex. App.-Houston [1st Dist.] 1983, pet.

granted).
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procedure than the clinical methodology envisioned by the founders
of the juvenile court movement. Because of their position in life, be-
tween childhood and adulthood, juveniles are hard to classify, and the
statutory scheme is a reflection of the necessity to accommodate a
very disparate class of people and behaviors. Perhaps if the Texas
Legislature would tackle the problems with the present statutory
scheme, and the courts of Texas would return to a treatment-oriented
perspective of the juvenile courts, the precarious position that
juveniles currently occupy would be more secure. Until then, their
position in the law seems as uncertain as their developmental stage in
life.

John Martin Klein


