
Single Factor Based On Petitioner's Marital Status Cannot Deter-
mine The Best Interests Of The Child: In re W.ER., 663 S.W.2d 887
(Tex. App.-San Antonio 1983), rev'd on other grounds, 669 S.W.2d
716 (Tex. 1984).

Petitioner, a forty-seven year old single man with a large income,
sought termination of the parental rights of the mother of a one year
old child abandoned to his care by the mother.' The district court
granted termination but denied his petition for leave to adopt, stating
at the close of evidence that the child needed "both a mother and
father in direct relationship to the child."2 The San Antonio Court of
Appeals reversed, holding that the petition for adoption could not be
denied solely on the basis of the petitioner's marital status, and that
marital status alone was not the proper standard by which to deter-
mine the best interest of the child.3

I. THE "BEST INTEREST OF THE CHILD" STANDARD AND THE
SINGLE FACTOR LIMIT ON DISCRETION

The Texas Family Code states that "any adult is eligible to adopt
a child who may be adopted." 4 An adoption proceeding is a suit af-
fecting the parent-child relationship.5 It may be brought by anyone
having possession and control of the child for six months immediately
preceding the filing of the petition for leave to adopt.6 These standing
and eligibility rules are limited only by the consideration that the
adoption be in the best interest of the child.7

1. In re W.E.R., 663 S.W.2d 887, 888 (Tex. App.-San Antonio 1983). This casenote
examines the court of appeals decision only. Despite reversal of its judgment, the court of
appeals' holding is still intact. See infra note 3.

2. 663 S.W.2d at 888.
3. Id. The Supreme Court of Texas reversed the judgment of the court of appeals and

affirmed that of the trial court, holding that (1) the court of appeals was not entitled to con-
sider the trial judge's comments in substitution for findings of fact and conclusions of law
properly requested and filed per TEX. R. Civ. P. 296, and (2) absent such findings and conclu-
sions, all necessary fact findings would be implied to support the trial court's judgment. In re
W.E.R., 669 S.W.2d 716, 716-17 (Tex. 1984). The supreme court did not reach the issue of the
adoption petitioner's marital status.

4. TEX. FAM. CODE ANN. § 16.02 (Vernon Supp. 1985).
5. TEX. FAM. CODE ANN. § 11.01(5) (Vernon 1975).
6. TEX. FAM. CODE ANN. § 11.03 (Vernon Supp. 1985).
7. See id. § 16.08(a).
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A. Discretion of the Trial Court

The Texas Constitution vests broad supervisory powers over the
welfare of minors in the district courts.8 The only parameters on this
discretion are "such regulations as may be prescribed by law." 9 Only
an abuse of discretion may upset the trial court's findings as to a mat-
ter involving the welfare of a child.1 0 The Supreme Court of Texas, in
Green v. Remling," justified this wide latitude of discretion by stating
that "[tihe trial judge is better situated to weigh all of the circum-
stances and arrive at a judgment which in his discretion will best pro-
tect the interests of the child.""2

The wide berth of discretion a trial judge may exercise in the
adoption proceeding is underscored by the fact that in a suit in which
adoption is sought there is no right to a jury trial. 13 The only finding
that a trial judge must make in an adoption proceeding is that the
adoption would be in the best interest of the child.' 4 Obviously, be-
cause this is the only finding the judge must make, it will be the only
one which is reviewable for abuse.

B. The Best Interest of the Child Determination

In Legate v. Legate, 5 the Supreme Court of Texas was faced with
a case in which the natural parents had, by written agreement, relin-
quished their parental rights to a child who was subsequently adopted
by the caretakers. I6 The natural parents sought to overturn the adop-
tion decree by collateral attack in the nature of a habeas corpus pro-
ceeding.' 7 The Texas Supreme Court stated that there is a
presumption that the natural parents of a child are entitled to cus-
tody, but that there could be no property interest in the child and that
"[tihe one most vitally interested . . . is the one whose present and
future happiness and tendencies towards good or evil will be most
affected by its early environments, and its physical, mental, and moral

8. TEX. CONST. art. V, § 8.
9. See id.

10. In re Herd, 537 S.W.2d 950, 953 (Tex. Civ. App.-Amarillo 1976, writ ref'd n.r.e.).
11. 608 S.W.2d 905 (Tex. 1980).
12. Id. at 908.
13. See TEX. FAM. CODE ANN. § 11.13(a) (Vernon Supp. 1985).
14. Id. § 16.08(a).
15. 87 Tex. 248, 28 S.W. 281 (1894).
16. Id. at 249, 28 S.W. at 281.
17. Id. at 250, 28 S.W. at 281.

[Vol. 16:573574



CHILD'S BEST INTEREST

training-the child itself.""8  As to the controversy concerning the
child's custody, the court deferred to the trial judge, stating that it
had no jurisdiction to determine such a question and that the trial
judge was in the best position to make accurate findings of fact. 9 The
Texas Supreme Court declared that, "as a matter of law, [the child] is
entitled to the benefit of that home and environments [sic] which will
probably best promote the interest of the infant." 20

Exactly what factors are to be considered in arriving at the best
interest of the child have basically been left to the discretion of the
trial judge.2 ' In Mumma v. Aguirre,22 the trial judge was considered
to be in the best position to "adjudge from personal observation which
of the claimants," in a conflict between parties to a suit affecting the
parent-child relationship, "can best meet the needs of the child." 23

The court's analysis of the record in Mumma indicates that when
there are competing parties, a Texas court will look to the relative
qualifications of each party to establish which party would better meet
the needs of the child and thus serve his best interest.24 In Herrera v.
Herrera,25 the Supreme Court of Texas reiterated the discretion of the
trial judge in determining the best interest of the child and followed
Mumma in comparing the two environments to arrive at that which
could best serve the child's interests.26 Neither Herrera nor Mumma,
however, provided direction to help the trial court determine the best

18. Id. at 252, 28 S.W. at 282. Legate reflects the turn-of-the-century break from the
view that children were essentially chattels in whom natural parents had vested property inter-

ests. See Note, In re Custody of Christy Elizabeth Townsend: Applying the "Best Interests"
Doctrine to Custody Disputes Between a Biological Parent and a Third Party, 15 J. MAR. L.
REV. 213, 217 (1982). The arguments of counsel in the Legate case reflect the conflict between
the parental rights doctrine and the best interest standard which existed in Texas prior to
Legate. See 87 Tex. at 248-50 (counsel arguments not contained in unofficial reporter).

19. 87 Tex. at 253, 28 S.W. at 283.
20. Id. Legate, however, was not the first Texas Supreme Court case purporting to apply

the best interest of the child standard. In Rice v. Rice, 21 Tex. 58 (1858), the old parens
patriae doctrine surfaced when the Texas Supreme Court stated, in affirming the trial court's
grant of custody to the maternal grandfather instead of to either natural parent upon divorce,
"[t]he benefit of the child, which is the highest consideration, may require this removal. The
interest of children, and of the public, in their morals and education, are superior to the claims
of parents; and the latter must yield when they come in conflict." 21 Tex. at 67.

21. See Holley v. Adams, 544 S.W.2d 367, 372 (Tex. 1976) (list of factors for judge's
consideration not exclusive and varies depending on facts of the case).

22. 364 S.W.2d 220 (Tex. 1963).
23. Id. at 223.
24. See id. at 222.
25. 409 S.W.2d 395 (Tex. 1966).
26. See id. at 397-98.
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interest of a child.2 7 If anything, Herrera and Mumma simply indi-
cate that the trial court should look to the child's course of develop-
ment while placed in the two environments and to the child's history
to determine with which party the child would be better off living
with.28

The Texas Supreme Court attempted to provide some guidance
to trial judges in making the best interest of the child determination in
Holley v. Adams.29 The court provided the following laundry list of
factors to be utilized by the trial court:

(A) the desires of the child; (B) the emotional and physical needs
of the child now and in the future; (C) the emotional and physical
danger to the child now and in the future; (D) the parental abili-
ties of the individuals seeking custody; (E) the programs available
to assist these individuals to promote the best interest of the child;
(F) the plans for the child by these individuals or by the agency
seeking custody; (G) the stability of the home or proposed place-
ment; (H) the acts or omissions of the parent which may indicate
that the existing parent-child relationship is not a proper one; and
(I) any excuse for the acts or omissions of the parent.3"

The supreme court in Holley stated that the list of factors it enumer-
ated was not an exhaustive one, but merely one which supplied trial
judges with "a number of considerations which either have been or
would appear to be pertinent" in determining the best interest of the
child.3 Thus, Holley assisted trial judges in channeling their discre-
tion as well as focusing it.3 2 Each of the factors listed centers on pro-
viding for the needs of the child and the child's future development
rather than on the rights of the parents or the parents' status.33 Hol-
ley, however, did not indicate that it would be an abuse of discretion
for a trial judge to fail to consider any one or all of the factors listed,
thus leaving intact the constitutional grant of discretion to the trial
court to determine what action should be taken upon any given set of

27. Although neither Mumma nor Herrera enunciate factors which a trial court should
or must consider in determining the best interest of the child, it was principally from these two
cases that the Texas Supreme Court later composed a list of such factors. Holley v. Adams,
544 S.W.2d 367, 372 nn.3-6 & 8-9 (Tex. 1976).

28. See 409 S.W.2d at 397-98; 364 S.W.2d at 222.
29. 544 S.W.2d 367 (Tex. 1976).

30. Id. at 372.

31. Id.
32. See id.

33. Id.
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facts.34

In adoption proceedings the trial court is required to order the
commissioning of a social study to assist the judge in making the best
interest determination.35 The court may appoint any person or
agency to conduct the social study,36 though in fact the Texas Depart-
ment of Human Resources will almost always be appointed.37 The
criteria for the methodology of the study are within the discretion of
the court.3" Thus, a circular procedure exists by which the aid for
channeling the trial court's discretion is defined by discretionary crite-
ria. The investigator's report is of such prime importance that the
date of the adoption hearing depends on completion of the social
study.39 The report must contain findings and conclusions as to the
prospective home and parent-child relationship, echoing the findings
of fact and conclusions of law a trial judge makes."

The case of Green v. Remling4t points out the importance of the
social study. The Texas Supreme Court was faced with the question
whether it was reversible error for the trial court to consider a social
study report not formally introduced into evidence.42 The court held
that it was not.43 The court stated that the legislative intent expressed
by section 11. 12(c) of the Texas Family Code was to allow the trial
court to "have full access to the contents of the social study" and
allow the judge to determine the weight to be given it."

There can be no doubt that this report plays an important role in
formulating the factors a trial judge will consider in making the deter-

34. Id. It is not clear whether it would be reversible error if none of the facotrs listed in
Holley were considered. In Hopper v. Brittain, 612 S.W.2d 636 (Tex. Civ. App.-Houston
[14th Dist.] 1981, no writ), the court did not cite Holley in its discussion of the trial judge's
determination of the best interest of the child. See id. at 638.

35. TEX. FAM. CODE ANN. § 16.031(a) (Vernon Supp. 1985).

36. Id. § 11.12(b).
37. See 608 S.W.2d at 906. Another alternative is appointment of a guardian ad litem as

the investigator to conduct the social study. See 544 S.W.2d at 369.

38. See 608 S.W.2d at 906.
39. TEX. FAM. CODE ANN. § 16.031(b) (Vernon Supp. 1985).

40. Id. § 11.12(c).
41. 608 S.W.2d 905 (Tex. 1980).

42. Id. at 906.

43. Id. This in effect overruled two opinions to the contrary by the First District Court
of Civil Appeals. See D.F. v. State, 525 S.W.2d 933, 939 (Tex. Civ. App.-Houston [1st Dist.]
1975, writ refd n.r.e.); Magallon v. State, 523 S.W.2d 477, 480 (Tex. Civ. App.-Houston [1st
Dist.] 1975, no writ).

44. 608 S.W.2d at 909.
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mination of the child's best interest.45 In the case of In re Jones,46 the
Eastland Court of Civil Appeals held that basing the best interest de-
termination on the investigator's report alone was not an abuse of
discretion. The only protection an attorney can afford his client in
this situation is the examination and cross-examination of the person
making the report.48

The Holley criteria suggest that the best interest of the child anal-
ysis must focus on the needs of the child in the present and the fu-
ture.49 Yet, Herrera and Mumma contemplate that the home a parent
or future parent can provide is also a relevant factor to be consid-
ered.5 ° The amount of weight to be given either of these interests is
the key to the action a judge in any particular situation will take. The
role of the investigative agent who makes the social study for the trial
court is an important variable in the equation of determining the best
interests of the child before the court. 5 Despite the broad sweep of
discretion the Texas Constitution grants to the judge in adoption pro-
ceedings,5" and the difficulty of giving a concrete definition to the best
interests standard,53 a doctrine was established that posed a threshold
that the court's discretion could not cross-the elimination of a single

45. As one commentator stated, "most lawyers will look at an unfavorable report and
immediately pay a jury fee." Smith, Texas Family Code Symposium-Title 2. Parent and

Child, 13 TEx. TECH L. REV. 799, 869 (1982). In adoption cases the escape hatch of a jury is
closed. Even parts of a report that are inadmissible as evidence may be read by the judge. See

612 S.W.2d at 638. Thus, an unfavorable social study report is particularly problematic.
46. 475 S.W.2d 817 (Tex. Civ. App.-Eastland 1972, writ refd n.r.e.).
47. Id. at 819.
48. See Kates v. Smith, 556 S.W.2d 630, 631 (Tex. Civ. App.- Texarkana 1977, no

writ).
49. See 544 S.W.2d at 372. The counsel for the defendant-in-error in Legate probably

stated the best interest focus most accurately: "[Tihe court, in passing upon the rights of the
respective parties and disposing of the custody of the child, will look to the future interest and
well-being of such minor, and not the rights of the parents." 87 Tex. at 250 (counsel argu-
ments not contained in unofficial reporter).

50. See 409 S.W.2d at 397-98; 364 S.W.2d at 222-23.
51. It is so important that the social study need not comport with the standard rules of

evidence. See 608 S.W.2d at 907-08.
52. See TEX. CONsT. art. V, § 8.
53. The "best interest of the child" standard is now common to most jurisdictions. See

Palmore v. Sidoti, 104 S. Ct. 1879, 1882 (1984); Note, supra note 18, at 217. The complaint
most often made is that the best interest standard eludes a concrete definition, and that appel-

late courts, in attempting to give trial judges the widest possible discretion to fashion an appro-
priate remedy, have purposely avoided its clarification. See Comment, Petition of J.O.L.: The

Conflict Between the "Best Interests of the Child" Statute and Parental Rights, 5 G.M.U. L.
REV. 279, 290 (1982); Note, Psychological v. Biological Parenthood in Determining the Best
Interests of the Child, 3 SETON HALL L. REV. 130, 135 (1971).



CHILD'S BEST INTEREST

factor of the adoption petitioner's status as the deciding factor in the
determination of the best interest of the child.

C. The Single Factor Limit on Discretion

1. Matching Versus Right to a Stable Home

"For the past century, our adoption laws and practices have fol-
lowed the Roman legal tradition of attempting to make law mirror
biology. . . .The adoptive parents were supposed to be people who,
by appearance and age, could have conceived the infant. Thus, adop-
tion laws were designed to imitate nature."54 Consequently, it has
been the avowed policy of adoption agencies to attempt to match chil-
dren of certain immutable characteristics with homes that would pro-
vide parents of similar characteristics, in the belief that such matching
gave the adopted child the best chance to have a normal family."
Such policies of placing a child with adoptive parents were the subject
of certain statutes which limited the choice of homes in which a judge
could theoretically place a child.56 At the same time, it was also rec-
ognized that a stable home environment was essential to promote the
well-being and best interest of a child.5" Most authorities now indi-
cate that a stable family may be the most important factor in the
healthy development of a child.5" The stability of the home is so cen-
tral to the facilitation of a child's best interest that the integrity of the
family has been suggested as being a fundamental right in constitu-

54. Katz, The Revolution in Family Law: Rewriting the Adoption Story, 5 FAM. ADVOC.,
Summer 1982, at 8, 9.

55. The social work profession long regarded such a policy as being most conducive to
the formation of a natural family. The Standards for Adoption Service of the Child Welfare
League of America stated "children placed in adoptive families with similar racial characteris-
tics, such as color, can become more easily integrated into the family group and community."
CHILD WELFARE LEAGUE OF AMERICA, STANDARDS FOR ADoPrION SERVICE § 4.6 (1958).
See also Howard, Transracial Adoption: Analysis of the Best Interests Standard, 59 NOTRE

DAME L. REV. 503, 510-14 (1984) (analysis of "matching" policy and its impact on interracial
adoptions).

56. See Tex. Rev. Civ. Stat. art. 46a, § 8 (1911) (repealed 1973), which read: "No white
child can be adopted by a negro person, nor can a negro child be adopted by a white person."

57. For a legislative pronouncement of this policy, see Delinquent Children Act, ch. 204,
§ 1, 1943 Tex. Gen. Laws 313, repealed by Texas Family Code Act, ch. 54, § 3, 1973 Tex. Gen.
Laws 1485 (previously TEX. REV. CIV. STAT. ANN. art. 2338-1, § 1 (Vernon 1971)). As
Justice Rehnquist stated in his dissenting opinion in Santosky v. Kramer, 455 U.S. 745, 788
(1982), "A stable, loving homelife is essential to a child's physical, emotional, and spiritual
well-being."

58. Howard, supra note 55, at 508.
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tional terms.59

The problem with matching, however, was that, especially with
hard-to-place children, it became increasingly difficult over the years
to find the proper home for the ever-growing number of homeless
children.' When faced with the choice of adhering to the principle of
matching or with focusing on the child's best interest-with the pre-
eminent need to place the child in a desirable home-the courts began
to fashion a doctrine of prohibiting a single factor based on the adop-
tion petitioner's status from denying the child a home.

2. Development of the Single Factor Limitation

The El Paso Court of Civil Appeals, in In re Gomez,61 considered
a case in which the petitioner sought adoption of his two stepdaugh-
ters.62 The consent of the mother was obtained and the two children
appeared before the trial court requesting that the adoption be
granted.63 Although all of the evidence was in the petitioner's favor,
the trial court ruled that the adoption be denied.' The trial court
judgment recited that the only reason the petition for adoption was
denied was that a Texas statute prohibited a black person from adopt-
ing a white child.65 On appeal, the petitioner attacked the statute
prohibiting interracial adoption on equal protection grounds.66

Utilizing the strict scrutiny standard of review, the court ruled that
the statute was unconstitutional and rendered judgment granting the

59. See Note, The Fundamental Right to Family Integrity and Its Role in New York Fos-
ter Care Adjudication, 44 BROOKLYN L. REV. 63 (1977).

60. The pressure of the demand for available children for adoption has created something
of a baby "black market." See SUBCOMMITrEE ON CHILDREN AND YOUTH, SENATE COM-

MITrEE ON LABOR AND PUBLIC WELFARE, 94th Cong., 1st Sess., Foster Care and Adoptions:
Some Key Policy Issues 21-22 (Comm. Print 1975) (written by Paul E. Mott, Ph.D.); Howe,
Adoption Practice, Issues, and Laws 1958-83, 17 FAM. L.Q. 173, 180-81 (1983). The policy of
matching thus challenged courts, which had long recognized that institutionalization is no
substitute for a proper home. See Note, Racial Matching and the Adoption Dilemma: Alterna-
tives for the Hard to Place, 17 J. FAM. L. 333, 356-57 (1978-79); In re Unnamed Child, 584
S.W.2d 476, 478 (Tex. Civ. App.-Fort Worth 1979, writ ref d n.r.e.) (Massey, C.J., concur-
ring) (manifest injustice to institutionalize child rather than place with home, even if not an
ideal home); Oldfield v. Campbell, 191 S.W.2d 897, 899 (Tex. Civ. App.--Waco 1945, no writ)
(public policy and statute allow institutionalization only as last resort).

61. 424 S.W.2d 656 (Tex. Civ. App.-El Paso 1967, no writ).
62. Id. at 657.
63. Id.
64. Id.
65. Id. See TEX. REV. CIv. STAT. art. 46a, § 8 (1911).
66. 424 S.W.2d at 657.
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adoption.67 The court thus established that the single factor of the
petitioner's race could not justify a denial of a petition for adoption
when it clearly would be in the best interests of the child.6"

In Palmore v. Sidoti,69 the United States Supreme Court held that
race could not be a basis for the revision of a child custody decree.7 °

In Palmore the mother of the child, who was granted custody upon
divorce, later married a black man. 7' The father petitioned for modi-
fication of the child custody decree based on the fact that the mother
was cohabiting with a black, and alleged that the mother was failing
to care for the child properly.72 The trial court did not make any
findings as to the allegations concerning the child's care, but rather
granted the modification of the decree based upon the cohabitation of
the mother and the environmental pressures that the child would be
subjected to if raised in an interracial home, noting that there was no
issue as to the ability of either parent to provide for the child.7 3 Chief
Justice Burger, writing for a unanimous Court, opined that the trial
court's finding could only have been based on race because it did not
find that the mother was unfit.74 Likewise, the trial judge's use of
environmental pressures as a justification for modifying the custody
decree would have had no impact if the mother had married a white
man.75 Furthermore, the Chief Justice stated that the Constitution's
commitment to eradicating racial discrimination could not condone
private biases lest those biases be given legitimacy.76 The Court ac-
knowledged that racial prejudice still exists, but that "[t]he effects of
racial prejudice, however real, cannot justify a racial classification re-
moving an infant child from the custody of its natural mother. '7 7

Although Palmore was a child custody case, its effects in the
adoption setting may be more profound. Palmore implies that race
cannot even be a consideration in determining the best interest of a

67. Id. at 659. In passing, the court said that there were two benefits to the children
worth mentioning: the legitimation of the children and the fact that as dependents of the
petitioner they would be entitled to receive his army benefits. Id.

68. Id.
69. 104 S. Ct. 1879 (1984).
70. Id. at 1882.
71. Id. at 1880.
72. Id.
73. Id. at 1880-81.
74. Id. at 1881.
75. Id.
76. Id. at 1882.
77. Id.
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child. 78 The Court did not consider the issue of the mother's extra-
marital cohabitation, but focused on the impermissible racial consid-
eration alone.79 The court in Palmore quoted from the dissenting
opinion of Justice White in Palmer v. Thompson ° in stating its view
that courts could not countenance race as a factor in making an adju-
dication: "[P]ublic officials sworn to uphold the Constitution may not
avoid a constitutional duty by bowing to the hypothetical effects of
private racial prejudice that they assume to be both widely and deeply
held." Thus, it appears that the effects of race cannot even enter the
consideration of a child's best interest, much less be the sole factor
upon which an adjudication of custody may be based.8 2

Although race would seem to be the only factor which cannot
even enter the equation by which the best interest of the child is deter-
mined, there are other factors which, standing alone, have been held
as an improper talisman by which the child's best interest is decided.
In Grider v. Noonan, 3 the natural mother and her husband sought to
set aside an adoption decree.8 4 The trial court denied relief and ren-
dered judgment in favor of the adoptive parents.8 5 On appeal, the
natural parents urged that it was error for the trial court to find that
the adoptive parents were fit and proper persons to have custody of
the child because there had been evidence to show that the appellees
had experienced financial difficulties and were persons of relatively
modest means.8 6 The Corpus Christi Court of Civil Appeals held that
it was not an abuse of discretion for the trial court to conclude that
the adoptive parents were proper and fit persons to have custody
notwithstanding their financial difficulties because there had been no
showing that "such factor has operated to the detriment" of the
child.8 7 It is implicit in Grider that financial stress alone could not be
the sole basis for the determination of the child's best interest, though
the court clearly indicated that if the financial difficulties had affected
the ability to care for the child, those difficulties could be a factor in

78. See id.
79. See id. at 1881.
80. 403 U.S. 217, 260-61 (1971) (White, J., dissenting).

81. 104 S. Ct. at 1882.

82. See id.
83. 438 S.W.2d 631 (Tex. Civ. App.-Corpus Christi 1969, no writ).

84. Id. at 632-33.
85. Id. at 633.
86. Id. at 641.
87. Id.
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making the determination.88

In In re Carney,89 the California Supreme Court held that a
physical handicap of the parent, standing alone, could not be the fac-
tor upon which child custody was transferred to the noncustodial par-
ent.90 The court stated that "it is impermissible for the court simply
to rely on that condition as prima facie evidence of the person's unfit-
ness as a parent or of probable detriment to the child."'" The court
reasoned that the handicapped person could not be stereotyped and
must be viewed as an individual. 92 Thus, in determining whether cus-
tody would serve the child's best interests, the court suggested that
the trial judge inquire into the person's capabilities, adjustments, and
special contributions that might be made to the family in spite of or
because of the handicap.93 All of these factors may be weighed to-
gether to determine "whether the parent's condition will in fact have
a substantial and lasting adverse effect on the best interests of the
child." 94 To hold that the physical handicap of an individual could be
a single factor upon which he is deemed incapable of furthering the
best interests of the child, the court opined, would be the perpetuation
of a stereotype in contravention of public policy.95

In Doe v. Doe,9 6 the Virginia Supreme Court held that the fact
that the natural parent was an admitted homosexual did not warrant
the conclusion that her homosexuality, per se, rendered her an unfit
mother.97 The court found clear and convincing evidence that the
mother was a devoted parent.9 8 There was also expert testimony in
the case indicating that the child was not maladjusted and that the
sexual orientation of a parent, standing alone, was irrelevant to
parenting ability.99 While the court stated that the mother's "unnatu-
ral lifestyle was a proper factor to have been considered in determin-
ing her fitness as a mother and [in determining] the best interest of the
child," the court was persuaded by the mother's statement that if it

88. Id.
89. 24 Cal. 3d 725, 598 P.2d 36, 157 Cal. Rptr. 383 (1979).
90. Id. at 741, 598 P.2d at 44, 157 Cal. Rptr. at 391.
91. Id. at 736, 598 P.2d at 42, 157 Cal. Rptr. at 389.
92. Id.
93. Id.
94. Id.
95. Id. at 740-41, 598 P.2d at 44-45, 157 Cal. Rptr. at 391-92.
96. 222 Va. 736, 284 S.E.2d 799 (1981).
97. Id. at -, 284 S.E.2d at 806.
98. Id. at -, 284 S.E.2d at 805-06.
99. Id. at -, 284 S.E.2d at 802.
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were necessary for her son's well being, she would sever her relation-
ship with her woman cohabitant. 00 The court stated in this regard
"[t]here may come a time when the welfare and best interest of her
son require that she honor this commitment".," 1 When taken to-
gether with the narrow holding, "We decline to hold that every les-
bian mother or homosexual father is per se an unfit parent,"'' 0 2 the
Virginia court's opinion seems to admit only that as a single factor,
homosexuality could not render a parent incapable, per se, of provid-
ing for a child's best interest.103

The Florida Supreme Court, in In re Brown,'" held that the ages
of the adoption petitioners, without more, could not bar adoption,
particularly when the alternative appeared to be placement of the
child with a public agency.'0 5 The court concluded, after reviewing
all the evidence, that the facts would have compelled a finding by the
trial court that adoption would have been in the best interests of the
child had it not been for the trial court's impermissible use of the
petitioners' ages as the single factor that resulted in denial of the
adoption. 10 6 Although the court noted that Florida did not have a
statutory age limit for petitioners for adoption, it indicated that age
could still be considered by the trial judge, along with other factors, in
ruling on the adoption petition.'0 7

Conversely, the Texas Supreme Court, in Davis v. Collins,'

100. Id. at -, 284 S.E.2d at 806.
101. Id. at 284 S.E.2d at 806.
102. Id. at -, 284 S.E.2d at 806.
103. It seems that in Oklahoma the previously irrebuttable presumption against the fitness

of a homosexual to parent has weakened. In an unpublished opinion by the Oklahoma
Supreme Court, an award of custody to the mother based solely on the father's homosexuality
was overturned. See Note, Parent and Child: M.J.P. v. J.G.P.: An Analysis of the Relevance
of Parental Homosexuality in Child Custody Determinations, 35 OKLA. L. REV. 633, 658
(1982).

104. 85 So. 2d 617 (Fla. 1956).
105. Id. at 618.
106. Id.
107. Id. A Missouri Court of Appeals followed Brown in holding that because Missouri

had no statute prescribing a maximum age for adoption petitioners, the single factor of age
could not be the sole basis for denying adoption. In re K, 417 S.w.2d 702, 712 (Mo. Ct. App.
1967). In a case when the social study recommended against adoption by the petitioners based
solely upon their ages, an Illinois Court of Appeals reversed the trial court's denial of the
adoption, stating that the single factor of age could not be a bar to adoption. Madsen v.
Chasten, 7 Ill. App. 3d 21, -, 286 N.E.2d 505, 506-07 (1972). See also Annot., 84 A.L.R.3d
665 (1978) (discussion of various state court rulings on age as a factor in adoption
proceedings).

108. 147 Tex. 418, 216 S.W.2d 807 (1949).
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seemed to indicate that age, standing alone, could be the decisive fac-
tor in determining whether adoption is in the best interest of the
child. 1° 9 The district court's judgment, which was affirmed by the
Texas Supreme Court,"' was based solely upon the fact that the age
of the petitioners was too far advanced for the purpose of adoption."'
Given the differences in the procedure followed for adoption of a de-
pendent child at the time of Davis' 2 and the procedure followed to-
day,' it is probably safe to say that Davis is outdated. At any rate,
its holding has not been followed by any other case." 4

3. The Single Marital Status Factor

There has been a dearth of litigation in the United States con-
cerning marital stutus as the sole basis for making a determination of
the best interest of a child. In A v. M,"I5 the petitioner sought adop-
tion of a child who had been residing with her and her husband for
nearly two years prior to her husband's death." 6 The court, taking
into account all of the surrounding circumstances such as the ex-
tended family setting afforded by the petitioner, ruled that although
the petitioner was a widow it was proper for the trial court to use its
discretion in overcoming the matching theory of adoption." 7 The
court expressed its concern that "it is safer with two guardians, such
as a mother and father provided for by nature,"''1 8 because it is "un-
doubtedly greater protection for the future." "9 The court shied away
from making long-term predictions, opting instead to consider the

109. See id. at 421, 216 S.W.2d at 809.
110. Id. at 425, 216 S.W.2d at 812.
111. Id. at 421, 216 S.W.2d at 809 (The husband was 62, the wife was 45).
112. In Davis the child was abandoned by the mother and subsequently adjudged a depen-

dent child according to the child abandonment statute in effect at that time. The trial court
placed the infant in the guardianship of the county's chief probation officer, who then placed
the child in a home for foster children operated by the petitioners. The chief probation officer
refused to give his consent to the adoption, which was required as a prerequisite for the adop-
tion of a child adjudged dependent. Id. at 420-21, 216 S.W.2d at 809-10.

113. Neither chapters 15 nor 16 of the Texas Family Code contain a provision vesting veto
power over adoptions in an agency official.

114. In McGowen v. McGowen, 364 S.W.2d 477, 478 (Tex. Civ. App.-Beaumont 1963,
no writ), the court refused to rule as a matter of law that the petitioners (aged 49 and 66) were
too old to adopt. The court said Davis merely left the factor of age to the discretion of the trial
judge.

115. 74 N.J. Super. 104, 180 A.2d 541 (Middlesex County Ct. 1962).
116. Id. at-, 180 A.2d at 543.
117. Id. at-, 180 A.2d at 553.
118. Id. at-, 180 A.2d at 553.
119. Id. at -,180 A.2d at 553.
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present circumstances of the child and his needs; in other words, the
child's best interest. 2 ° A v. M did not hold that the single factor of
the petitioner's marital status could not be the threshold best interest
determination. 1 2 1 Rather, A v. M indicated that if the petitioner could
otherwise satisfy the best interest of the child determination, the fac-
tor of marital status would not outweigh such a showing. 22

The case of In re H1 2 3 involved a petition brought by a forty-two
year old unmarried woman pursuant to New York's statute governing
private-placement adoption. 24 The court ruled that the consent ob-
tained from the mother concerning adoption of the child by the peti-
tioner was invalid because the consent form stipulated that any future
adoption was to be by a married couple.' 2 5 Along with the petitioner,
a couple was before the court that had received a favorable recom-
mendation by an authorized adoption agency.' 2 6 Thus, the court saw
the issue as a choice of whom to sanction-the petitioner or a married
couple-in the establishment of a lifelong parent-child relationship by
adoption. 127

The New York Family Court was first faced with an argument
based on the equal protection clause. The argument focused on the
grant of power to New York courts with respect to adoption petition-
ers, not given to the courts with respect to informal adopters, by the
removal provision of New York's private-placement adoption stat-
ute.2

2 The court rejected the equal protection argument on the basis
that (1) it was constitutional for the state to regulate part of an evil

120. Id. at -, 180 A.2d at 553. "Will an adoption here promote the 'best interests of the
child?' The answer is a prediction. The court must dip into the future, with the past as the
only available aid." Id. at -, 180 A.2d at 552.

121. Id. at-, 180 A.2d at 553.
122. Id. at -, 180 A.2d at 553-54.
123. 69 Misc. 2d 304, 330 N.Y.S.2d 235 (N.Y. Fain. Ct. 1972).
124. See N.Y. DOM. REL. LAW § 116(2)-(3) (McKinney 1977). The statute required a

court-ordered investigation, and upon apparent cause as revealed by the investigation, required
the judge to issue an order requiring the petitioners to show cause why the child should not be
removed from the home. If the welfare of the child required it, the judge was given power to
order removal of the child from the home and either return the child to the natural parent or
place the child with an agency. 69 Misc. 2d at -, 330 N.Y.S.2d at 239.

125. 69 Misc. 2d at -, 330 N.Y.S.2d at 239.
126. Id. at -, 330 N.Y.S.2d at 247-48.
127. Id. at -, 330 N.Y.S.2d at 239.
128. Id. at -, 330 N.Y.S.2d at 244. Informal adopters are people who merely house an-

other's child by consent without going through legal formalities. See, e.g., Ramsay v. Lane,
507 S.W.2d 905, 906-07 (Tex. Civ. App.-Houston [1st Dist.] 1974, writ refd n.r.e.) (defining
informal adoption in context of case).
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and not another if the two can be distinguished on a reasonable basis,
and that (2) such a basis existed here because in the informal adop-
tion setting the natural parent can always reclaim the child because
the child is with someone the parent knows. 129 In the private-place-
ment setting, the identity of the adoptive parent is kept secret and
there is no real opportunity for the natural parent to reclaim the
child. 130 The court noted that adoption for single persons is approved
only in an exceptional circumstance, such as in the case of a hard-to-
place child for whom no desirable parental couple is available. '3' The
court also viewed the need of the petitioner to work as deleterious to
the quality of care she could provide. 3 2 On the other hand, the
couple screened by the adoption agency had no negative attributes.'33

Thus, the court ordered the child removed from the petitioner's cus-
tody and placed with the adoption agency for permanent custody with
the couple. 34

It was in this milieu of trial judge discretion and the peculiar
position of the single parent versus the best interest of the child stan-
dard that the San Antonio Court of Appeals decided a single parent
factor case.' This holding reflects a new twist on the road that trial
judges, attorneys, and adoption agencies must travel in Texas.

II. IN RE W.E.R.

The San Antonio Court of Appeals, in In re W.E. R.,136 was faced
with an appeal from a district court judgment which denied a petition
for leave to adopt a child.' 37 The court of appeals held that the mari-
tal status of the petitioner was an impermissible standard by which to
determine the best interests of the child. 138

129. 69 Misc. 2d at -, 330 N.Y.S.2d at 244-45.

130. Id. at -, 330 N.Y.S.2d at 244-45.

131. Id. at -, 330 N.Y.S.2d at 245.

132. Id. at -, 330 N.Y.S.2d at 246.

133. Id. at -,330 N.Y.S.2d at 247-48.

134. Id. at -, 330 N.Y.S.2d at 248.

135. In re W.E.R., 663 S.w.2d 887 (Tex. App.-San Antonio 1983), rev'd on other
grounds, 669 S.W.2d 716 (Tex. 1984).

136. Id.

137. Id. at 888.

138. Id.
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A. Reaching the Single Factor Threshold

1. The Majority

The court in In re W.E.R. looked to the trial judge's comments
as part of its review for abuse of discretion by the trial court.1 39 At
the close of the evidence, the trial judge stated that the only reason he
was denying the petitioner's application for leave to adopt the child
was because the child was only one year old and, as such, was better
off being placed with the Department of Human Resources which
could direct the child's placement with a married couple."4 The
court of appeals apparently interpreted the trial judge's statement that
"it is no reflection on you, Dr. -," as meaning that the determination
of the best interest of the child was not made on the basis of the per-
ceived need of the child but on the basis of the disqualification of a
single parent to raise a young child.'" This conclusion was com-
pelled by the evidence, according to the court, though the majority
did not review this evidence in its opinion.'42

As did the court in In re Brown, the court of appeals in In re
W.E.R. looked to the adoption statutes as the source of any restriction
which, standing alone, would operate as a bar to a particular adoption
petitioner."' Finding none, the court concluded that the single par-
ent home is not less suited to meet the best interests of a child simply
because it has one parent.'

2. The Dissent

Chief Justice Cadena dissented.145 He did not take issue with the
principle established by the majority opinion; rather, he disagreed
that this was the case on which to rest it. 146 The chief justice stated
that, as in any adoption proceeding, the movant "must establish that

139. See id. The court cited Rubey v. Kuehn, 440 S.W.2d 95 (Tex. Civ. App.-Houston
[lst Dist.] 1969, writ ref'd), as authority for abuse of discretion review. 663 S.W.2d at 888.
Rubey states: "Clearly, whether an adoption) should be granted is within the discretion of the
trial court. This discretion is subject to review for abuse. We may not, however, substitute our
judgment for that of the trial court just because we might have reached different conclusions."
440 S.W.2d at 99.

140. 663 S.W.2d at 888.
141. See id. See also Palmore v. Sidoti, 104 S. Ct. 1879, 1881 (1984) (Supreme Court looks

to trial judge's comments to determine basis of decision).
142. 663 S.W.2d at 888.
143. Id.
144. Id.
145. Id. at 888 (Cadena, C.J., dissenting).
146. Id. at 891.
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permitting the adoption would be in the best interest of the child." '4 7

His dissent reviewed the evidence in the case, after pointing out that
the majority had failed to do so.'48 Chief Justice Cadena concluded
that the petition for adoption was denied not because of the peti-
tioner's marital status, but because of his lack of time to be a parent to
further the best interests of the child. 4 9 Citing In re Herd,150 and
Pratt v. Texas Department of Human Resources,15' he went on to posit
that an abuse of discretion only occurs when "the action is unreasona-
ble, unconscionable and arbitrary and is taken without proper consid-
eration of the facts and the law."' 1 2 On the evidence, the dissent
concluded that there was no such abuse. 53

The chief justice took issue with the majority's interpretation of
the comments of the trial judge.'5 4 The chief justice opined that the
trial judge's statement that there was a need for "a proper family type
rearing for this child"'' 55 was not an indication that the denial of the
adoption turned on the petitioner's marital status, but rather was an
attempt to focus on the particular child's needs as required by the best
interest analysis.' 56 He argued that as long as there is a split of au-
thority on the question of the ability of a single parent to provide all
the parenting needs of a child, a trial court should not be held to have
abused its discretion in deciding that a two-parent home is preferable
for a particular child. 57 Thus, although advocating more flexibility
in reviewing a trial court's determination of the best interest of a
child, there was no disagreement by the chief justice that single mari-

147. Id. at 889.
148. Id. at 890-91. The social worker who conducted the investigation never went to the

place where the child spent two-thirds of his time, a home the petitioner owned across the

border in Mexico in which his mother resided. The social worker did visit the petitioner's

apartment. The apartment was messy, and the social worker saw no signs of a child having
lived there except for a child's crib. The social worker concluded that because the petitioner

was so busy, he would not have time for the child. Other witnesses told the social worker that
the petitioner was a very busy man. At trial, the petitioner testified that he sometimes had to

leave the child with "someone downstairs" when called away. Id.
149. Id. at 891.
150. 537 S.W.2d 950, 953 (Tex. Civ. App.-Amarillo 1976, writ ref'd n.r.e.).
151. 614 S.W.2d 490, 494 (Tex. Civ. App.-Amarillo 1981, writ ref'd n.r.e.).
152. 663 S.W.2d at 889 (Cadena, C.J., dissenting).
153. Id. The majority's confidence in their decision was underwhelming. The majority

stated that on remand, the petitioner might not be granted adoption "for any number of vari-
ous reasons." 663 S.W.2d at 888.

154. 663 S.W.2d at 889 (Cadena, C.J., dissenting).
155. Id. at 888.
156. See id. at 889.
157. Id.
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tal status could not be the sole factor on which that determination is
based. 158

3. Prior Law Through In re W.E.R.

Prior to In re W.E.R., only financial means and race had been
considered by Texas courts as factors that were improper measure-
ments of an individual's ability to meet the best interest of a child. 159

What all the single factor cases, including In re W.E.R. (with the ex-
ception of Davis), have in common is the concept that, in order to
effectuate the purpose of the best interest standard, the trial judge
must look to the needs of the child rather than presume that certain
persons are unfit to adopt based on a hypothetical ideal. 160

The interesting analytical twist in the decision of In re WE.R. is
that the majority cited no case law. Instead, they focused on the stat-
utes alone. 6  Reading sections 16.02 and 16.08 of the Texas Family
Code together, the majority found that because no mention of the par-
ent's status was made in the statutory prerequisites for adoption, such
status could not be a valid means of determining the child's best inter-
est. 1 62 In other words, using the status of the parent as a per se bar to
adoption would deny the legislative intent expressed by section 16.02
and essentially preempt the standard of the "best interest of the child"
stated in section 16.08. The reasoning of this position follows that of
Holley: in each case, the court must look to the individual child, de-
termining the child's needs and the petitioner's ability to meet
them. 163 If the rationale of In re WE.R. is carried to its logical con-
clusion, all of the single factor prohibitions on discretion that have
been recognized by other jurisdictions, such as age, physical disability,
and homosexuality, would qualify for the same category recognized
for race, financial means, and marital status. This appears to be the

158. See id. at 891.
159. See Grider v. Noonan, 438 S.W.2d 631, 641 (Tex. Civ. App.-Corpus Christi 1969,

no writ); In re Gomez, 424 S.W.2d 656, 659 (Tex. Civ. App.-El Paso 1967, no writ).
160. See, e.g., 663 S.W.2d at 888; 438 S.W.2d at 641; 424 S.W.2d at 659.
161. See 663 S.W.2d at 888. The court did not use § 16.03 of the Family Code, which

would seem to provide the clearest intent of any of the statutes to allow single persons to
adopt. Section 16.03 states that, "[i]f a petitioner is married, both spouses must join in the
petition for adoption." TEX. FAM. CODE ANN. § 16.03(a) (Vernon 1975) (emphasis added).
This manifests at least some intent to go beyond marital status alone in prohibiting single
factors from deciding the best interest of a child.

162. "The statute says nothing about a one-parent versus a two-parent home." 663
S.W.2d at 888.

163. See 544 S.W.2d at 371-72.

590 [Vol. 16:573



CHILD'S BEST INTEREST

logical conclusion because section 16.02 and 16.08 of the Texas Fam-
ily Code are silent concerning these factors, just as they are silent
concerning marital status.' 64 Davis v. Collins,165 which implied that
age could be a single factor which would preclude the finding of adop-
tion being in the best interest of the child, 66 should now be consid-
ered as having been rejected as far as its holding is based on the single
factor premise.

B. W.E.R. Are We Now?

1. The Social Study

The social study commissioned by the trial court is an important
factor in any adoption proceeding. 67 Madsen v. Chasten 68 illustrates
how the decision to isolate and prohibit a single factor from the deter-
mination of the best interest of the child can influence the social
study. In Madsen, the trial judge relied upon the social study to make
the determination of the child's best interest.' 69 The social study re-
port's conclusion was based upon the single factor of the age of the
petitioners. 7 ° The reversal of the trial court's judgment in that case
can be said to be more of a reproof of the investigator's analysis rather
than of the trial court's reasoning because in such a case the judge is
merely following professional advice. The Eastland Court of Civil
Appeals' opinion in In re Jones 7' and Chief Justice Cadena's dissent
in In re W.E.R. '72 support the view that if a trial judge is following
the recommendation of the investigator an abuse of discretion will not
be found. However, the majority view in In re W.E.R. seems to adopt
the Madsen approach; the trial court may only adopt the findings of
the social study report if they relate to the best interest of the child.'73

No matter how the single factor is derived, the trial court may not
make it the turning point for determining the best interest of the
child. '74

164. See TEX. FAM. CODE ANN. §§ 16.02, 16.08 (Vernon Supp. 1985).
165. 147 Tex. 418, 216 S.W.2d 807 (1949).
166. See id. at 421, 216 S.W.2d at 809.
167. See supra notes 35-47 and accompanying text.
168. 7 Ill. App. 3d 21, 286 N.E.2d 505 (1972).
169. See 7 Ill. App. 3d at -, 286 N.E.2d at 505-06.
170. 7 I11. App. 3d at -, 286 N.E.2d at 506.
171. See 475 S.W.2d 817, 819 (Tex. Civ. App.-Eastland 1972, writ ref'd n.r.e.).
172. See 663 S.W.2d at 889, 891.
173. See id. at 888.
174. Stated another way, the San Antonio Court of Appeals construed § 16.02 of the
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In light of In re WE.R., In re Jones should be seen as more lim-
ited in scope than before. The message appears to be that trial courts
cannot cloak themselves in the social study report and use impermis-
sible factors indirectly when they cannot do so directly. Investigators
should also be aware, following In re W.E.R., that a recommendation
based on a single factor of the petitioner's status will not be a helpful
tool for the trial judge. Because the trial court's discretion is limited
to evidence of what course is in a child's best interest, a social study
report which does not comport with the single factor analysis would
probably be no evidence at all.

2. The Placement of Children

Chief Justice Cadena in In re W.E. R. stated that there is a split of
opinion over the desirability and efficacy of the single-parent home. 175
He cited an article in the William and Mary Law Review to support
the position that in fact there are indicators that single parents cannot
provide the female and male role models necessary for a child's emo-
tional development.176 This authority is unpersuasive because the ar-
ticle is about unwed fathers and the stigma they have faced. 177 It is
doubtful that such a stigma faced the petitioner in In re W.E.R., a
middle-aged medical doctor.

There has never been sufficient follow-up of environmental stud-
ies of single-parent homes to determine the true impact of single par-
entage on the development of children. 178 Most of the research done
has centered on unmarried mothers that were not qualified to adopt
for reasons other than their marital status, and one commentator ar-
gues that to extrapolate statistics based on otherwise unqualified

Texas Family Code as not allowing a presumption against the propriety of an adoption by an
unmarried petitioner, without regard to how it arises. See 663 S.W.2d at 888.

175. 663 S.W.2d at 889 (Cadena, C.J., dissenting).
176. Id. The page of the article the chief justice cited states: "[I]f the unwed parent is able

to maintain at least a minimal level of support, however, no compelling reasons support re-
moving the child from a caring mother or father and placing him for adoption in a two-parent
home...." Note, Unwed Fathers and the Adoption Process, 22 WM. & MARY L. REY. 85,
104 (1980). The article goes on to say that "the emerging consensus is that one-parent homes
can be perfectly suitable for raising children." Id. at 104-05. The ability of an institution to
provide any parenting for a child's emotional needs is doubtful. See id. at 104 n. 108. The
article actually argues for recognition of the de facto family unit and for the need to avoid the
institutionalization of children. See id. at 140. This is at odds with the use the chief justice
makes of the article.

177. See Note, supra note 177.
178. Price, Adoption and the Single Parent, 10 MELa. U.L. REV. 1, 10-11 (1975).
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adopters to all single adopters is unfair. 7 9 In re W.E.R. supports this
view by eliminating a presumption against single parentage on the ba-
sis of marital status, opting instead to subject single adoption petition-
ers to the same standard as married petitioners.

The New York Family Court in the case of In re H did not ex-
clude all single adoption petitioners, but did support a presumption
against the propriety of single-parent homes.' 8 0 One of the bases the
court rested its presumption on was the stigma attached to the adop-
tion of children by single persons.' 8 ' Yet, Price points out that it is
the practice, such as was condoned by In re H,' 2 of placing only
problem or hard-to-place children in single-parent homes that has
given rise to the stigma of "second rate parents for second rate chil-
dren."' 3 Price argues that if single persons can demonstrate their
fitness to parent a problem or hard-to-place child, their case should be
even stronger for adoption of a healthy, normal child.' 4

There are two barriers for single persons to overcome before
nearing any semblance of parity in ability to adopt with married
couples. One is the presumption that a nuclear family is better situ-
ated to care for a child,'85 and the other is the market pressure of a
deficient supply of adoptable babies which, combining with adoption
agency policy, excludes single persons from the market.' 6 In re
W.E.R. answers the nuclear family presumption by prohibiting the
use of marital status as a single criterion for determining a child's best
interest. However, the other barrier, the market pressure of an over-
supply of couples wishing to adopt versus an undersupply of babies
they would want to adopt, is not so susceptible to judicial fiat.'8 7 Un-
like trial court decisions, the decisions of adoption agencies, whether
public or private, are not susceptible to review concerning the criteria
used in determining why a certain child is placed with a particular
couple.

The adoptability of a child is often a factor which courts consider
in determining whether to place a child with a certain petitioner. For

179. Id.
180. See 69 Misc. 2d at -, 330 N.Y.S.2d at 245.
181. See id. at -, 330 N.Y.S.2d at 246.
182. See id. at -, 330 N.Y.S.2d at 245.
183. Price, supra note 178, at 13.
184. Id.
185. See id. at 11.
186. See Howe, supra note 60, at 179-81.
187. Black-Market Adoptions, 22 CATH. LAW. 48 (1976).
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example, the New York Family Court, in In re H, indicated its con-
cern with the high adoptability of the child as a factor which weighed
heavily against placing the child with the petitioner because of the
court's belief that a couple would most certainly want to adopt her. 8

The court saw single persons as less fit and thus suitable only when
the alternative was institutionalization. 89 The reasoning of In re H,
however, begins with the premise that single marital status can be the
deciding factor in deciding the best interest of the child.' 9o After In re
WE.R., it is apparent that such reasoning would not pass muster in
Texas. If the single marital status cannot be the deciding factor in the
determination of a child's best interest, then certainly the adoptability
of a child could not be used as a means of circumventing the policy
behind such a decision.' 9' The best interest cases, from Rice to Hol-
ley, have held that the focus of the determination is to be on the child.
In re W.E.R. indicates that criteria which presuppose the unfitness of
a particular person to parent are not permissible as decisive factors.
What may follow from the analysis utilized in In re WE. R. is that, if
the denial of an adoption is predicated on the supposition that there is
a set of hypothetical parents that would better suit the child, the
adoptability is either (1) being used against the child's best interest in
finding a home or (2) is a contravention of section 16.02 of the Texas
Family Code.

3. The Best Interest of the Child

An identifiable change wrought by In re WE.R., is that it com-
mits the state to being in favor of widening the pool of possible adop-
tion petitioners to aid in the selection of the persons most capable of
caring for the needs of adopted children. It does not change the prior
law concerning the best interest of the child determination except to
underscore the policy of focusing the determination on the child and
not the petitioner.

In re H, at one point, speaks of the unique character of adoption
proceedings as essentially nonadversarial in nature. 19 2 Any Texas
practitioner who has represented a petitioner for adoption and faced a

188. 69 Misc. 2d at -, 330 N.Y.S.2d at 245.
189. Id. at -, 330 N.Y.S.2d at 245.
190. See id. at -, 330 N.Y.S.2d at 245.
191. Adoptability may have been a factor in the trial judge's decision in In re W.E.R. The

trial judge stated "we are talking about a child who . . . is going to be one-year old." 663
S.W.2d at 888.

192. 69 Misc. 2d at -, 330 N.Y.S.2d at 241.
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negative social study report may be inclined to disagree. Mumma and
Herrera illustrate the fine line between centering on a child's best in-
terest and comparing sets of prospective adopters. 93 In re W.E.R., in
holding that single persons cannot be denied adoption solely upon
marital status, may be a lesson to Texas practitioners to elicit testi-
mony which shows that in fact there is no prospective parent waiting
in the wings to adopt. A hypothetical set of parents equals no parents
as far as prospective adopters are concerned. Another method of ac-
complishing this effect is to argue that the persons before the court are
actually the petitioner and an institution. This line of inquiry redi-
rects focus upon the child's needs instead of constant attention upon
the adoption petitioner.

In re W.E.R. does not go so far as to hold that marital status may
not be a factor in the equation of determining a child's best interest.
Race seems to be the only factor that cannot enter the determination
at all. 194 There is a problem in enforcing the policy behind the deci-
sion in In re WE.R., however, if rigid adherence is maintained to
decisions like In re Herd and Rubey v. Kuehn which hold that the
appellate court cannot substitute its judgment for that of the trial
court.'9 5 On remand, the result undoubtedly would be that the trial
judge, if truly convinced that adoption is not in the best interest of the
child, could simply find accordingly and omit any reference to the
age, physical disability, marital status, or sexual preference of the pe-
titioner. Remand of cases in which the great weight of the evidence is
in favor of the petitioner, when the adoption would have been granted
but for the single factor of the petitioner's status, is essentially a denial
to the petitioner of the benefit of the decision.' 96 In re Jones looms
large in such a setting, if in fact the social study report indicates other
bases upon which the trial judge may decide the best interest question
by hindsight.

In Texas, and other states using the best interest standard, it

193. See Herrera v. Herrera, 409 S.W.2d 395, 397-98 (Tex. 1966); Mumma v. Aguirre, 364
S.W.2d 220, 222 (Tex. 1963).

194. See Palmore v. Sidoti, 104 S. Ct. 1879, 1882 (1984); In re Gomez, 424 S.W.2d 656,
659 (Tex. Civ. App.-El Paso 1967, no writ).

195. See In re Herd, 537 S.W.2d at 953; Rubey v. Kuehn, 440 S.W.2d 95, 99 (Tex. Civ.
App.-Houston [1st Dist.] 1969, writ refd). Rubey prohibits reversal of the trial court based
on a sufficiency of evidence standard; however, it could possibly be distinguished from the
single factor situation when all the evidence points toward the propriety of the proposed adop-
tion except for the prohibited factor of parental status. See 440 S.W.2d at 99.

196. This is also the situation in Palmore. On remand, the trial judge need only keep silent
as to race and make his finding based on the moral aspects of the cohabitation.
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would seem illogical for a person to pass the best interest test and
nevertheless be denied adoption solely on the basis of one factor unre-
lated to the ability to serve those interests. Yet, In re W.E.R. makes
Texas only the second state in which a court has held that marital
status alone cannot deny an adoption. 197 It is no longer possible to
describe the typical American family so as to even formulate an
ideal.' 98 Husband-wife households, which were seventy-five percent
of all American households in 1960, are projected to decrease to fifty-
five percent by 1990.199 The number of single-parent households in
1984 is double that of 1970.20" In 1981, forty-five percent of all pre-
school children had mothers who were working outside the home.2°'
As the family has changed, perhaps so has the paradigm of the fam-
ily. 20 2 In re W.E.R. is a step towards focusing on the best interest of
the child rather than stereotypical classification. A commitment to
serving the needs of Texas children demands no less.20 3

III. CONCLUSION

In re W.E.R. ,2° decided by the San Antonio Court of Appeals,
held that the marital status of prospective adopters cannot, by itself,
be the ground for denying adoption. Any criteria which reflect a pre-
sumption of unfitness are suspect because the court read the Texas
Family Code as requiring no status-based qualifications for adoption.
The case calls into question the traditional stereotypes of persons fit to
be parents and suggests a re-evaluation of the criteria utilized by
adoption agencies and courts in making determinations of what home

197. A v. M was technically the first case to indicate that, all other things being equal,
adoption could not be decided on marital status. See A v. M., 74 N.J. Super. 104, -, 180 A.2d
541, 553 (Middlesex County Ct. 1962).

198. Weitzman, The Revolution in Family Law: Changing Families, Changing Laws, 5
FAM. ADVOC., Summer 1982, at 2, 3.

199. Id. at 4.
200. Lubbock Evening Journal, Aug. 28, 1984, at Al, col. 1.
201. Grossman, More Than Half of All Children Have Working Mothers, 105 MONTHLY

LAB. REV., Feb. 1982, at 41.
202. See generally Weitzman, supra note 198, at 2 (law and societal change have a symbi-

otic relationship in the family law area). Nevertheless, the old attitudes die hard. In a recent
Louisiana child custody case, a woman lawyer was denied custody, being called "selfish and
ambitious" for wanting to pursue her career and be a mother. Quade, Career or Child?, 69
A.B.A. J. 1808 (1983).

203. As explained in supra note 3, the supreme court reversed on procedural grounds. As
of this writing, the child W.E.R. is living in his second foster home.

204. 663 S.W.2d 887 (Tex. App.-San Antonio 1983), rev'd on other grounds, 669 S.W.2d
716 (Tex. 1984).
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would be best for the child. If followed by other Texas courts, In re
W. E.R. would give discretion to trial judges to consider a wider range
of prospective adopters while channeling that discretion toward a
more pragmatic view of the familial bond. There may be initial resist-
ance to the bounds of discretion that In re W.E.R. suggests, but it
provides a more realistic approach to exercising the state's power to
adjudicate family rights while limiting the issues surrounding adop-
tion to those cogent to the child. If even one homeless child can find a
home because of In re W.E.R., then all Texans have benefitted.

John Martin Klein




