
NOTES

Survival Actions Do Not Constitute Matters Incident To An Estate
As Set Forth In Section 5A Of The Texas Probate Code: Seay v.
Hall, 677 S.W.2d 19 (Tex. 1984).

Willie Rhoneta Seay, as administratix of the estate of Jack Lewis
Seay, brought a wrongful death action' and a survival action 2 in the
probate court in which administration of the estate was pending.3

The probate court dismissed both actions for want of jurisdiction.4

The court of appeals affirmed the probate court's dismissal of the
wrongful death action, but held that the survival action was a matter
incident to the estate over which the probate court had exclusive juris-
diction.5 The only issue addressed by the Texas Supreme Court was
whether the statutory probate court had jurisdiction over the wrong-
ful death and survival actions.6 The Supreme Court held that neither
the wrongful death nor the survival action constituted matters inci-
dent to an estate and, therefore, were not actions over which the pro-
bate court had jurisdiction.7 The court also stated that the phrase
"incident to an estate" refers only to those matters in which the con-
trolling issue is the settlement, partition, or distribution of an estate.'

I. PROBATE JURISDICTION

Prior to 1973, the district courts had exclusive jurisdiction over
many matters associated with the administration of estates.9 In 1973,

1. TEX. REV. CIv. STAT. ANN. art. 4671 (Vernon Supp. 1984).
2. TEX. REV. CIV. STAT. ANN. art. 5525 (Vernon 1970).
3. Seay v. Hall, 663 S.W.2d 468, 469 (Tex. App.-Dallas 1983).
4. Id.
5. Id.
6. See 677 S.W.2d at 19.
7. Id.
8. Id. at 24.
9. Eg., O'Connor v. O'Connor, 320 S.W.2d 384, 389 (Tex. Civ. App.-Dallas 1959,

writ dism'd) (district court has exclusive jurisdiction to require an independent executor to
render an accounting); Benson v. Greenville Nat'l Exchange Bank, 253 S.W.2d 918, 925 (Tex.
Civ. App.-Texarkana 1952, no writ) (exclusive jurisdiction to construe wills and to determine
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however, article V, section 8 of the Texas Constitution was
amended. The amendment provided the legislature with the power
to "increase, diminish or eliminate the jurisdiction of either the dis-
trict court or the county court in probate matters. . . ."" Pursuant
to this power, the legislature has modified the jurisdiction of probate
courts by several amendments to section 5 of the Texas Probate
Code,'2 and by the addition of section 5A.13

Presently, section 5(d) of the Texas Probate Code provides that:
"All courts exercising original probate jurisdiction shall have the
power to hear all matters incident to an estate."' 14

Section 5A(b) provides that in proceedings in statutory probate
courts 5 :

The phrases 'appertaining to estates' and 'incident to an estate'
. . .include. . . but are not limited to, all claims by or against an
estate. . . and generally all matters relating to the settlement, par-
tition or distribution of estates . . .All statutory probate courts
may . . . hear all suits . . . filed against or on behalf of any...
estate. . . .In situations where the jurisdiction of a statutory pro-
bate court is concurrent with that of a district court, any cause of
action appertaining to estates or incident to an estate shall be
brought in a statutory probate court rather than in the district
court. 16

Thus section 5 grants jurisdiction to the probate courts, and section
5A defines the extent of their jurisdiction. 7 The threshold inquiry
with respect to a probate court's jurisdiction, therefore, focuses on the
application of the phrase "incident to an estate".

title to real property); Attaway v. Teague, 59 S.W.2d 269, 270 (Tex. Civ. App.-Texarkana
1933, no writ) (exclusive jurisdiction to remove a cloud from title).

10. Acts 1973, 63rd Leg., p. 2471, S.J.R. No. 26.

11. TEX. CONST. art. V, § 8.

12. E.g., Acts 1973, 63rd Leg., p. 1684, ch. 610, § 1; Acts 1975, 64th Leg., p. 2195, ch.
701, § 2, eff. June 21, 1975; Acts 1977, 65th Leg., p. 1170, ch. 448, § 1, eff. Aug. 29, 1977; Acts
1979, 66th Leg., p. 1740, ch. 713, § 2, eff. Aug. 27, 1979.

13. Acts 1979, 66th Leg., p. 1741, ch. 713, § 3, eff. Aug. 27, 1979.

14. TEX. PROB. CODE ANN. § 5(d) (Vernon 1980).

15. Statutory probate courts are defined as those courts whose statutorily designated
name contains the word "probate." Id. § 3(ii).

16. Id. § 5A(b). The phrase "appertaining to estates" appears in § 4 of the probate code.
The inclusion of the phrase in § 5A(b) would only pertain to the district courts, to which the
county courts may transfer a contested issue. See id. § 5(b).

17. Id. §§ 5, 5A.
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II. MATTERS INCIDENT TO AN ESTATE

A. Necessity of an Administration Pending

Implicit in the phrase "incident to an estate" is the proposition
that an estate exists. The court in Wolford v. Wolford' s clarified this
proposition. In Wolford, the plaintiff had himself appointed adminis-
trator of a decedent's estate for the sole purpose of accepting service
of citation. 9 He then brought suit in the probate court, against the
estate, individually, for personal injuries and property damage.20 The
court of appeals reversed a jury verdict in his favor for lack of subject
matter jurisdiction, explaining that a probate court's jurisdiction to
hear matters incident to an estate applies only in those instances in
which a probate proceeding, such as an administration of an estate, is
pending in the court at the time the suit is filed.2

B. Statutory Probate Court's Exclusive Jurisdiction Over Matters
Incident to an Estate

Prior to the enactment of section 5A of the Texas Probate Code,
even though administration of an estate was pending in a statutory
probate court, the probate court did not have exclusive jurisdiction
over all matters incident to that estate.2 2 However, section 5A(b) now
expressly provides that in situations in which the jurisdiction of a stat-
utory probate court is concurrent with that of a district court, any
cause of action incident to an estate shall be brought in a statutory
probate court rather than in the district court.23

In Bank of the Southwest v. Stehle,24 the bank, as independent
executor, filed a will for probate in a statutory probate court.25 Subse-
quently, Stehle filed suit in a district court, asserting his rights under

18. 590 S.W.2d 769 (Tex. Civ. App.-Houston [14th dist.] 1979, writ refd n.r.e.).
19. Id. at 770.
20. Id.
21. Id. at 771. See also Sumaruk v. Todd, 560 S.W.2d 141, 144 (Tex. Civ. App.-Tyler

1977, no writ) ("Since no administration of the estate was taking place, sec. 5 of the Probate
Code dealing with matters incident to an estate does not come into play").

22. E.g., Potter v. Potter, 545 S.W.2d 43, 44 (Tex. Civ. App.-Houston [1st dist.] 1976,
writ refd n.r.e.); See also Comment, Section 5 of the Texas Probate Code: an Indirect Reduc-
tion of District Court Jurisdiction? 30 Baylor L. Rev. 129 (1978) (discussing the implications
behind the increase of the probate courts' jurisdiction in relation to the district courts'
jurisdiction).

23. TEX. PROB. CODE ANN. § 5A(b) (Vernon 1980).
24. 660 S.W.2d 572 (Tex. App.-San Antonio 1983, writ refd n.r.e.).
25. Id. at 573.
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the will. 26 The district court entered a judgment in his favor.27 Nev-
ertheless, the court of appeals held that because the action was inci-
dent to the estate the probate court had acquired exclusive
jurisdiction over the matter.2" The court distinguished the earlier case
of Gordy v. Alexander,29 which held that the probate court's jurisdic-
tion in similar circumstances was not exclusive, on the grounds that
Gordy had been decided prior to the enactment of section 5A(b).3 0

Referring to the language of section 5A(b),3 l which gives exclu-
sive jurisdiction over matters incident to an estate to the statutory
probate courts, one commentator has written that the objective of this
section is to help relieve the crowded dockets of the district courts in
larger counties.3 2 The importance of discerning whether a matter is
incident to an estate, in those counties with statutory probate courts,
is that such a finding dictates that the statutory probate court has
jurisdiction over the matter, to the exclusion of the district court.33

C. Judicial Construction of the Phrase "Incident to an Estate"

The Texas Supreme Court has previously given an expansive
construction to the phrase "incident to an estate."' 34 In English v.
Cobb,35 an independent executor brought suit in the same court in
which the estate was pending, alleging that money belonging to the
estate had been wrongfully withdrawn.36 The trial court found for the
executor, but the court of appeals dismissed the case because the
amount in controversy exceeded the trial court's jurisdictional
amount.37 The only issue on appeal was the county court at law's
jurisdiction to determine the estate's right to the money in the savings
account.38 The defendant argued that tie action was a civil suit for

26. Id.
27. Id.
28. Id. at 574.
29. 550 S.W.2d 146 (Tex. Civ. App.-Amarillo 1979, writ ref'd n.r.e.).

30. 660 S.W.2d at 574.
31. TEX. PROB. CODE ANN. § 5A(b) (Vernon 1980).
32. 17 M. WOODWARD & E. SMITH, PROBATE AND DECEDENT'S ESTATES § 9 (Texas

Practice Supp. 1985).
33. For a discussion of the constitutionality of the statutory court's exclusive jurisdiction

over these matters, see id. at § 10.
34. Novak v. Stevens, 596 S.W.2d 848, 851 (Tex. 1980).
35. 593 S.W.2d 674 (Tex. 1979).
36. Id. at 674.
37. Id.
38. Id. at 675.
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conversion and should have been brought in the district court.3 9 The
supreme court examined the modifications to the probate court's ju-
risdiction that began with the 1973 constitutional amendment.' ° The
supreme court noted that prior to the amendment, the county courts,
sitting in probate, often had to await a district court's decision on a
matter exclusively reserved to the district courts.4' The court stated
that the obvious purpose behind the constitutional and statutory mod-
ifications was to increase the county court's jurisdiction over matters
incident to an estate so that a decedent's estate could be more expedi-
tiously settled in one proceeding.42 The issue being the nature and
extent of the estate's right to the money, the court held that the deter-
mination of the decedent's rights to probate assets necessarily fell
within the scope of matters incident to the estate.13 Moreover, be-
cause the outcome of the suit would have a "direct bearing on the
assimilation, collection, and distribution" of the estate, the court had
probate jurisdiction over the matter.44

In Lucik v. Taylor,45 the Texas Supreme Court again considered
the nature of matters incident to an estate. In Lucik, the probate
court had enjoined the defendant from alienating any assets belonging
to the estate.46 The supreme court acknowledged, as it had in English
v. Cobb,4 7 that the purpose behind the changes in probate jurisdiction
was to increase the jurisdiction of probate court in matters incident to
an estate. 48 The court stated that the protection from dissipation or
transfer of potential estate assets had a direct bearing on the ultimate
collection and distribution of the estate.49 Therefore, because the re-
lief afforded related to a matter incident to the estate, the estate, it was
within the probate court's power.50 The Lucik court also referred,
with approval, to the language of the Houston Court of Appeals in
Potter v. Potter,5' that the amendments to section 5 of the Probate

39. Id.
40. Id.
41. Id. at 675-76.
42. Id. at 676.
43. Id.
44. Id.
45. 596 S.W.2d 514 (Tex. 1980).
46. Id. at 515.
47. 593 S.W.2d 674 (Tex. 1979).
48. 596 SW.2d at 516.
49. Id.
50. Id.
51. 545 S.W.2d 43, 44 (Tex. Civ. App.-Houston [lst dist.] 1976, writ ref'd n.r.e.).
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Code were remedial and should be liberally construed.5 2

Similarly, in Rosemont Enterprises v. Lummis,5" an appellate
court held that a probate court hand jurisdiction over a suit concern-
ing a $500,000 note.54 The defendant argued that the probate court's
jurisdiction should not extend to property which had not been deter-
mined to belong to the estate, and that the nature of the suit was to
determine whether any money was owed to the estate." Citing Eng-
lish v. Cobb,5 6 the court held that the determination of a decedent's
right to probate assets was necessarily a matter incident to the estate
because the outcome of the suit would have a direct bearing on the
assimilation, collection, and distribution of the estate.5 7

The foregoing cases seemed to indicate that if the outcome of a
suit had a direct affect upon the assimilation, collection or distribution
of an estate, then the suit dealt with a matter incident to that estate.
There is some authority for the proposition that matters incident to
an estate include only those which are considered to be probate mat-
ters.5 However, it has more recently been noted that the phrase "in-
cident to an estate," as defined in section 5A(b) and by prior cases,
includes many actions not traditionally considered to be probate
matters. 59

III. SURVIVAL ACTIONS

A. Recovery in Survival Action Belongs to the Estate

Texas allows survival actions pursuant to article 5525 of the
Texas Revised Civil Statutes.' In Landers v. B. F. Goodrich Co.6 the
Texas Supreme Court examined the distinction between article 5525
and article 4671,62 which provides for wrongful death actions. The
court noted that when injuries which result in death are wrongfully

52. 596 S.W.2d at 516.
53. 596 S.W.2d 916 (Tex. Civ. App.-Houston [14th dist.] 1980, no writ).
54. Id. at 922.
55. Id. at 922.
56. 593 S.W.2d 674 (Tex. 1979).
57. 596 S.W.2d at 922.
58. See McPherson v. Judge, 592 S.W.2d 406, 408-09 (Tex. Civ. App.-Amarillo 1979,

no writ).
59. See Pullen v. Swanson, 667 S.W.2d 359, 363 (Tex. App.- Houston [14th dist.] 1984,

no writ).
60. TEX. REV. CIV. STAT. ANN. art. 5525 (Vernon 1970).
61. 369 S.W.2d 33 (Tex. 1963).
62. TEX. REV. CIv. STAT. ANN. art. 4671 (Vernon Supp. 1984).

800 [Vol. 16:795



ESTA TES

inflicted, two separate causes of action may arise."a The court ex-
plained that survival actions are brought by the heirs or legal repre-
sentatives of a decedent, and any recovery from such an action
belongs to the estate.64 By contrast, wrongful death actions are af-
forded to statutorily designated beneficiaries, and any recovery inures
to the beneficiaries themselves. 65 The case of Mitchell v. A kers66 dem-
onstrates the marked difference between the two causes of action.
Mitchell involved proceedings pursuant to the drowning of a child.6 7

The parents' wrongful death action was barred by the contributory
negligence of the mother.6' Nevertheless, her contributory negligence
was not a bar to a survival action brought on behalf of the estate, even
though the action was brought by the parents as the only heirs.69

B. Survival Actions as Incident to an Estate

Prior to the Texas Supreme Court's decision in Seay v. Hall,70

the appellate court's disposition of the case 7' did not go unnoticed. In
Piper Aircraft Corp. v. Yowell, 72 a survival action was asserted against
Piper in a district court.7a Administration proceedings had previously
been filed in a statutory probate court.74 After a jury verdict in the
decedent's favor, Piper appealed, arguing that section 5A(b) vested
exclusive jurisdiction over the survival action in the probate court."
The appellate court, after reviewing the court of appeal's holding in
Seay that a survival action is a matter incident to an estate, agreed.76

The court noted that section 5A(b) incorporates all claims by an es-
tate within the definition of matters incident to an estate.77 Because a
survival claim is brought for the benefit of an estate, the court stated
that it clearly must be a claim by the estate, and therefore, a matter

63. 369 S.W.2d at 35.
64. Id.
65. Id.
66. 401 S.W.2d 907 (Tex. Civ. App.-Dallas 1966, writ refd n.r.e.).
67. Id. at 908.
68. Id. at 909.
69. Id. at 910.
70. 677 S.W.2d 19 (Tex. 1984).
71. 663 S.W.2d 468 (Tex. App.-Dallas 1983).
72. 674 S.W.2d 447 (Tex. App.-Fort Worth 1984, no writ).
73. Id. at 454.
74. Id. at 455.
75. Id.
76. Id.
77. Id.
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incident to that estate.78 Furthermore, the court stated that the most
obvious reason for holding that a survival claim is incident to an es-
tate is that it fits within the general definition of matters incident to an
estate. 79 In other words, because any damages recovered would be-
long to the estate, if successful, the claim would have a direct bearing
on the assimilation, collection, and distribution of the estate.80

In another case which agreed with the court of appeals' decision
in Seay, Adams v. Calloway,81 the court dealt with a survival action
against an estate. In Adams, the plaintiff filed a tort action against the
administrator of an estate in a district court.8 2 Administration of the
estate was pending in a statutory probate court. 83 The district court
held that the probate court had exclusive jurisdiction over the tort
action.84 The plaintiff argued on appeal that matters incident to an
estate do not include unliquidated tort claims.8 5 The court disagreed,
noting that the definition of "matters incident to an estate" in section
5A(b) includes all claims by and against an estate. 86 Thus, the pro-
bate court's jurisdiction over the matter was not dependent upon the
nature of the claim, but only upon whether the claim was by or
against the estate.8 7 The plaintiff further argued that a statutory pro-
bate court was an unsuitable forum in which to litigate a tort action.8

The court rejected this argument, however, noting that a statutory
probate court must be presided over by a judge who is a licensed at-
torney with at least five years' experience practicing law.89

IV. SEA Y v HALL

In Seay v. Hall," the administratix of an estate brought both a
survival action and a wrongful death action in the statutory probate

78. Id.
79. Id.
80. Id.
81. 662 S.W.2d 423 (Tex. App.-Corpus Christi 1983, no writ).
82. Id. at 424.
83. Id.
84. Id. at 424-425.
85. Id. at 426.
86. Id.
87. Id. at 427.
88. Id.
89. Id. See, e.g., TEX. REV. CIV. STAT. ANN. art. 1970-1 10a at § 8 (Vernon Supp. 1985).

The judges of county courts have no such qualifications. TEX. REV. Civ. STAT. ANN. art.
1927 (Vernon 1964).

90. 677 S.W.2d 19 (Tex. 1984).
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court in which the estate was being administered.91 The only issue
was the statutory probate court's jurisdiction over the actions. 92 The
Texas Supreme Court, construing section 5A(b) of the Texas Probate
Code, held that neither of the actions constituted matters incident to
the estate, and that therefore the probate court had no jurisdiction to
hear either of the actions.93 The court held that matters incident to
an estate are those matters in which the controlling issue is the settle-
ment, partition, or distribution of an estate. 94

The court based its decision to limit probate jurisdiction to mat-
ters in which the controlling issue is the settlement, partition, or dis-
tribution of an estate upon the legislative intent behind the adoption
of section 5A to the Texas Probate Code.95 The court found that the
intent was to prevent the overly broad construction of probate juris-
diction.96 Specifically, the court determined that the legislature's ad-
dition of the phrase "appertaining to an estate" 97 was deliberately
designed to place the "controlling issue" limitation on probate juris-
diction.9 The court referred extensively to two law review com-
ments99 which the legislature relied on, in which the authors urged
the adoption of the "appertaining to an estate" language in order to
limit the construction of probate jurisdiction."°° The court also
pointed out that the intent of the original constitutional amendment
to article V01 was to utilize the special expertise of probate court
judges in handling estate matters. °2 While not expressly overruling
its previous construction of the phrase "incident to an estate" in Eng-
lish v. Cobb'03 and Lucik v. Taylor,'°4 the court noted that both of

91. Id. at 19.
92. Id. at 20.
93. Id. at 24.
94. The court also held that claims by or against an estate, within the meaning of the

Texas Probate Code, are only those of a liquidated nature, id. at 23, and that the § 5A(b)
language, "and generally all matters relating to the settlement, partition and distribution of
estates," also refers to those matters in which the controlling issue is the settlement, partition
or distribution of an estate. Id. at 23-24.

95. Id. at 23.
96. Id.
97. Id.
98. Id.
99. See Comment, Texas Probate Jurisdiction: New Patches for the Texas Probate Code,

54 TEX. L. REv. 372 (1976); Comment, Texas Probate Jurisdiction - There's a Will, Where's
the Way, 53 TEX. L. REv. 323 (1975).

100. 677 S.W.2d at 22-23.
101. TEX. CONST. art. V, § 8.
102. 677 S.W.2d at 24.
103. 593 S.W.2d 674, 676 (Tex. 1979).
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those cases interpreted probate jurisdiction prior to the addition of
section 5A to the Texas Probate Code. 0 5 Thus the court reinter-
preted the phrase "incident to an estate" to reflect the legislative con-
cern regarding an overly broad interpretation of probate court
jurisdiction. 116

V. AFTERMATH OF SEA Y V. HALL

A. Effect of the Decision

Seay v. Hall'0 7 was the Texas Supreme Court's first discussion of
the effect of section 5A on probate jurisdiction. The apparent effect is
to put the general scope of probate jurisdiction in the same position in
which it stood prior to any of the amendments, while recognizing that
the probate courts' authority to deal with matters properly before
them has been expanded.0 8 Prior to the 1973 amendment, the scope
of probate jurisdiction was recognized as being over those matters in
which the controlling issue was the settlement, partition, and distribu-
tion of an estate. l°9 From the time of the amendment to the court's
holding in Seay, the scope of probate jurisdiction had been expanded
to include any matter which would have a direct bearing on the as-
similation, collection, and distribution of an estate. "0

In view of the fact that the constitutional amendment provided
for increased jurisdiction with respect to "probate matters,"'' the
court's construction of the scope of probate jurisdiction is entirely in
accord with the constitutional authorization." 2 Yet in this respect
the wording of section 5A poses a possible trap for the unwary. The
language which defines incident to an estate can not be given a literal

104. 596 S.W.2d 514, 516 (Tex. 1980).
105. 677 S.W.2d at 24.
106. Id. at 22-23.
107. 677 S.W.2d 19 (Tex. 1984).
108. Id. at 21-24.
109. See, e.g., Zamora v. Gonzalez, 128 S.W.2d 166, 168 (Tex. Civ. App.-San Antonio

1939, writ refd) (construing the former language of "appertaining to estates").
110. See Lucik v. Taylor, 596 S.W.2d 514, 516 (Tex. 1980); English v. Cobb, 593 S.W.2d

674, 676 (Tex. 1979); Pullen v. Swanson, 667 S.W.2d 359, 362 (Tex. App.-Houston [14th
Dist.] 1984, no writ); Rosemont Enter., Inc. v. Lummis, 596 S.W.2d 916, 922 (Tex. Civ.
App.-Houston [14th Dist.] 1980, no writ) (all dealing with the phrase incident to an estate).

11. See supra text accompanying note 11.
112. The courts had openly acknowledged that matters incident to an estate included mat-

ters not traditionally considered to be probate matters. See, e.g., 667 S.W.2d at 363, and text
accompanying supra notes 34-59.
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application. a13 There is also language in section 5A(b) which appears
to be of doubtful validity. The statute states that statutory probate
courts may, "notwithstanding any other provisions of this Code...
hear all suits . . . filed against or on behalf of any . . . estate
. . ." II The court does not discuss this language, but it seems rea-
sonable to conclude that a survival suit would fall into this cate-
gory. 5 If the language denotes what it purports to express, it
provides the statutory probate courts with a discretionary power to
hear matters which are not considered incident to an estate.1 6 Al-
lowing the statutory probate courts to exercise this discretion over
matters not incident to an estate, as so defined, would alleviate some
of the court's objections to permitting the probate court to hear a
survival suit, while not mandating that it be brought in the probate
court. For instance, the court mentioned the administrative difficul-
ties which could parallel a finding that a survival suit is "incident" to
an estate. However, if there were only one plaintiff,1"7 the defendant
would not be inconvenienced, and, moreover, the statutory probate
courts could better fulfill the function of alleviating the overcrowded
dockets of the district courts.""

This still leaves at least one other obstacle in the path of allowing
a survival claim to be brought in the statutory probate courts pursu-
ant to section 5A(b)'s discretionary language. The court focused, in
part, on the intention of the original amendment to utilize the special
expertise of the probate judges." 9 Personal injury litigation is not
within that expertise. 2 ° The court further held that the survival ac-
tion did not fit into section 5A(b)'s definition of matters incident to an
estate via the language "claims by or against an estate." The court
held that "claims" as contemplated in the probate code, refers only to

113. See, e.g., Adams v. Calloway, 662 S.W.2d at 427 (court applies a literal definition to
the language all claims by or against an estate). However, the supreme court held in Seay that
"claims" refers only to liquidated claims. 677 S.W.2d at 23.

114. TEX. PROB. CODE ANN. § 5A(b) (Vernon 1980).

115. See supra text accompanying notes 60-69.

116. This, in turn, poses other problems, such as § 5(d), which grants probate courts with
jurisdiction over matters incident to an estate only.

117. See 677 S.W.2d at 24-25. The court was apparently concerned that a defendant could
be forced to defend himself in more than one proceeding if there were multiple plaintiffs and
any survival suit would have to be brought in the statutory probate court.

118. See 17 M. WOODWARD & E. SMITH supra note 32 at § 9.

119. 677 S.W.2d at 24.

120. Id.
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liquidated claims.1 2 1 Given the statutory probate court's function, in
part, to alleviate the overcrowded district court dockets, and the
court's reluctance to permit personal injury litigation in the probate
courts, it is possible that the court's opposition to the survival action
was based not on the unliquidated aspect of the claim, but rather on
the tort nature of the claim. There are other unliquidated claims
which would neither encounter the problems envisioned by the court
nor introduce personal injury litigation into the probate process. An
example would be a quasi-contract action.12 2 To allow such a claim
to be brought in a statutory probate court would further the aim of
settling a decedent's affairs in one proceeding, and yet not be subject
to the criticism of the action being brought in an unsuitable forum, or
of the subject matter being beyond the probate court's expertise. 123

FUTURE GUIDELINES

The decision to keep survival actions out of the probate process is
wise. Unfortunately, the legislative intent behind, and the court's
construction of, section 5A(b) cannot be reconciled with the statutory
language. The result is a potential trap for the unwary.1 24 Rather
than clarifying probate jurisdiction, the decision further confuses this
already confused area. 125 Obviously survival actions are not incident
to an estate. For other matters, the general test enunciated as deter-
mining whether a matter is incident to an estate is whether the "con-
trolling issue of the suit is the settlement, partition or distribution of
an estate." '126 Though that language comes from pre-1973 cases, 127

the circumstances surrounding the 1973 constitutional amendment in-
dicate that the legislature had a more expanded view of what consti-

121. Id. at 23.
122. Quasi-contract claims survive the death of either party. E.g., State v. Stone, 271

S.W.2d 741, 748 (Tex. Civ. App.- Beaumont 1954, no writ). On the survivability of claims in
general, see 1 AM. JUR. 2d Abatement, Survival, and Revival §§ 51-112 (1962).

123. See TEX. PROB. CODE ANN. § 5A(b). The statutory probate courts are expressly
given the authority to construe wills and interpret testamentary trusts, functions not nearly as
far removed from a contractual claim as from a personal injury claim.

124. See 17 M. WOODWARD & E. SMITH supra note 32 at § 9.5 ("The case suggests that
language found in cases decided prior to the enactment of § 5A of the Code in 1979, must be
read with caution").

125. See II WICKER & BENSON, TEXAS LAWYER'S GUIDE, ch. J. § 1.06 (1983).
126. 677 S.W.2d at 24.
127. E.g., Zamora v. Gonzalez, 128 S.W.2d 166, 168 (Tex. Civ. App.-San Antonio 1939,

writ refd).
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tuted "probate matters" than had been previously recognized.,2" If
so, it is reasonable to suggest that probate jurisdiction should not be
construed in the same manner as prior to the amendment pruporting
to increase probate jurisdiction. Because this was the court's first oc-
casion to construe section 5A, the extent to which probate jurisdiction
will be limited will have to await future decisions. Furthermore, the
court's failure to discuss the discretionary language of section
5A(b)"2 9 leaves the determination of its operative effect to future deci-
sions as well. In the meantime, a conservative approach to bringing
matters not traditionally considered to be probate matters is in order.
Beyond that, the recommendations contained in the two law review
articles 3 ' referred to by the court contain perhaps the best indication
of future decisions. 131

The unfortunate predicament confronting the courts and prac-
tioners is a statute which does not denote what it sets forth. The
broad language of the statute is not easily reconciliable with a legisla-
tive intent to limit probate jurisdiction. If anything, the language is
suggestive of a broadened probate jurisdiction. A statute which, on
its face, comports with the legislative intent would be especially help-
ful to those uninitiated in these jurisdictional nuances.

CONCLUSION

In Seay v. Hall,13 2 the Texas Supreme Court held that survival
actions do not constitute matters incident to an estate as contem-
plated in section 5A(b) of the Texas Probate Code. 133 They further
set down a new test for determining which matters are incident to an
estate that focuses on whether the matter is one in which the control-
ling issue is the settlement, partition, or distribution of an estate. 34

The holding signifies a retreat from the court's prior decisions which
had approved an expanded construction of probate jurisdiction. The
policy behind keeping survival actions out of the probate process is
sound, but the result is not consistent with the statutory definition of

128. See Comment, supra note 22, at 132-34 (discussing the phrase "probate matters").
129. See supra text accompanying notes 114-118.
130. See Comment, Texas Probate Jurisdiction: New Patches for the Texas Probate Code,

54 TEx. L. REV. 372 (1976); Comment, Texas Probate Jurisdiction - There's a Will, Where's
the Way, 53 TEX. L. REV. 323 (1975).

131. 17 M. WOODWARD & E. SMITH, supra note 32 at § 9.5.
132. 677 S.W.2d 19 (Tex. 1984).
133. Id. at 23-24.
134. Id. at 24.
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matters incident to an estate. Though the full effect of the decision
awaits further judicial interpretation a caveat is in order: Section
5A(b) does not mean what it says.

Robert L. Nicholson


