
THE CURRENT STATUS OF THE OPEN
COURTS PROVISION AND THE

DISCOVERY RULE IN TEXAS: IN A
STATE OF LIMBO AFTER KRUSEN

I. INTRODUCTION

What is the status of the open courts provision of the Texas Con-
stitution and the discovery rule, especially as both apply to Texas
medical malpractice statutes of limitations? As of now, the clouds are
in the sky and we are still weathering the storm. This has been true
ever since the Texas Supreme Court's decision in Nelson v. Krusen,I a
case which invalidated, under the open courts provision, a Texas med-
ical malpractice statute of limitations as it applied to an injured party.
The court invalidated the statute of limitations because it unconstitu-
tionally cut off the party's cause of action before that party knew or
reasonably should have known that he was injured. Since the Krusen
decision, numerous questions have been raised. Chief among these
questions have been: (1) has the discovery rule been abolished in
Texas medical malpractice limitations periods; (2) has the supreme
court's earlier opinion in Robinson v. Weaver, a case which distin-
guished between cases of medical treatment and medical diagnosis,
been overruled; and (3) how much time should a person be given to
"reasonably know" that he is injured? In addition, the Krusen opin-
ion raises the possibility that other statutes of limitations outside the
area of medical malpractice might be unconstitutional for denying a
person access to the courts.

This Comment first sets out the early beginnings and develop-
ment of the discovery rule and the open courts provision. Focus is
then shifted to the court's present interpretation of these provisions
in the Krusen, Melendez v. Beal, Bradford v. Sullivan and Neagle v.
Nelson cases. Next, this article reviews some of the still unanswered
questions which sprang from Krusen and have been neglected in sub-
sequent supreme court cases. And finally, some thoughts are given as
to the future that the court should take in charting a course for the

1. 678 S.W.2d 918 (Tex. 1984).
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open courts provision and the discovery rule; a course which hope-
fully leads both of these provisions from their present state of limbo.

II. EARLY BEGINNINGS AND DEVELOPMENT OF THE OPEN

COURTS PROVISION AND THE DISCOVERY RULE IN

TEXAS

A. The Gaddis v. Smith Discovery Rule

Prior to 1967, a cause of action for medical malpractice in Texas
accrued when the alleged negligent act was committed, rather than
when the negligent act was or should have been discovered.2 How-
ever, in Gaddis v. Smith,3 the Texas Supreme Court, in accordance
with the majority of other jurisdictions,4 adopted the so-called "dis-
covery rule."5 The discovery rule provides that a given statute of lim-
itations does not begin to run until the injured party actually
discovers or reasonably should have discovered his injury.6 Although
the Gaddis court recognized that the purpose of statutes of limitations
was to protect against stale claims, it reasoned that to deprive an in-
jured person of a remedy for his injury before that person could know
that he was in fact injured, was both absurd and unjust.7 In conclu-
sion, the court was careful to limit its decision to medical malpractice
actions in which a doctor leaves a foreign object in the patient's body.8

Despite this limitation, the Gaddis discovery rule was extended be-
yond foreign object cases in subsequent Texas decisions. In Hays v.

2. Carrell v. Denton, 138 Tex. 145, 157 S.w.2d 878 (1942).
3. 417 S.W.2d 577 (Tex. 1967).
4. See, e.g., Billings v. Sisters of Mercy of Idaho, 86 Idaho 485, 389 P.2d 224 (1964);

Johnson v. St. Patrick's Hosp. 148 Mont. 125, 417 P.2d 469 (1966); Fernandi v. Strully, 35
N.J. 434, 173 A.2d 277 (1961); Seitz v. Jones, 370 P.2d 300 (Okla. 1961); Berry v. Branner,
245 Or. 307, 421 P.2d 996 (1966).

5. 417 S.W.2d at 578-80. As the Texas Supreme Court noted in a later opinion: "Gad-
dis is representative of what now may be considered the majority rule in the United States."
Robinson v. Weaver, 550 S.W.2d 18, 19 (Tex. 1977); See also Annot., When Statutes of Limita-
tions Commence to Run Against Malpractice Action Based on Leaving Foreign Substance in
Patient's Body, 70 A.L.R. 3d 7 (1976).

6. 417 S.W.2d at 578. It is important to note that the statute under consideration in
Gaddis was article 5526 of the revised civil statutes which provides that "there shall be com-
menced and prosecuted within two years after the cause of action shall have accrued, and not
afterward, all suits in court of the following description." TEX. REV. CIV. STAT. ANN. art.
5526 (Vernon Supp. 1985) (emphasis added).

7. 417 S.W.2d at 580 (quoting Lewey v. H.C. Fricke Coke Co. 166 Pa. 536, 31 A. 261,
28 L.R.A. 283 (1895)).

8. 417 S.W.2d at 581.
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Hall,9 the court held that the discovery rule was applicable in a medi-
cal malpractice case in which a vasectomy operation was negligently
performed.' 0 Likewise, in Grady v. Faykus, 1 a court of appeals ex-
tended the discovery rule to an injury received as a result of excessive
x-ray treatment. 12

The progressive extension of the discovery rule was curtailed se-
verely in the Robinson v. Weaver'3 decision. The Robinson court dis-
tinguished between medical malpractice cases which involved
negligent treatment as opposed to those which dealt with negligent
diagnosis.14 The court distinguished these two types of actions be-
cause it recognized that there were inherent problems in misdiagnosis
actions which did not exist in negligent treatment cases such as Gad-
dis v. Smith, Hays v. Hall, and Grady v. Faykus. 5 One such problem
was the difficulty in obtaining physical evidence which in-and-of-itself
proved medical negligence (i.e. the presence of a foreign object).16 Be-
cause misdiagnosis claims lack this physical evidence, the court felt
that fact finders at trial would be prone to speculate too much in de-
termining the liability of a medical diagnostician.17 In addition, the
Robinson court noted that because medicine is constantly evolving
and perceptions about symptoms and diseases change accordingly,
thereby changing a doctor's diagnosis, that "the defendant's task of
establishing that his conduct did not fall below the standard of care
which prevailed in his profession at the time and place of the alleged
error could prove insurmountable."' 8 Thus, because the plaintiff in
Robinson claimed that his physician had misdiagnosed his back condi-

9. 488 S.W.2d 412 (Tex. 1973).
10. Id. at 414.
11. 530 S.W.2d 151 (Tex. Civ. App.-Corpus Christi 1975, writ ref'd n.r.e.).
12. Id. at 154. The applicable statute of limitations, as in Gaddis, was article 5526 of the

revised civil statutes. The plaintiff in this case was a cancer patient who had not learned within
the applicable limitations period that it was the excessive radiation and not the recurrence of
cancer, that caused her ulcerated skin. Id. at 153-54.

13. 550 S.W.2d 18 (Tex. 1977).
14. Id. at 22. The statute of limitations at issue was article 5526 of the revised civil

statutes.
15. Id. at 20-22.
16. Id. at 21. The presence of a foreign object in a person's body in-and-of-itself estab-

lishes medical negligence. This proof problem might also be explained by considering the ex-
ample the Robinson court gave of a case of negligent treatment as opposed to a case of
misdiagnosis: A husband receives a vasectomy and the wife later becomes pregnant-the doc-
tor's error was "established by the physical fact that [the husband's] wife became pregnant and
was also subject to proof by performance of fertility tests upon the [husband]." Id.

17. Id.
18. Id. (quoting Owens v. White, 380 F.2d 310, 316 (9th Cir. 1967)).

1985]
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tion, which subsequently led to a needless operation, the court de-
clined to apply the discovery rule and held that the plaintiff's action
was time barred.19

Although not a true "discovery rule" case, the supreme court's
decision in Borderlon v. Peck2

0 recognized the manifest injustice of
barring claims from being asserted prior to their discoverability by an
injured plaintiff.21 In Borderlon, a surgery patient brought a medical
malpractice action alleging that a suture needle was left in her abdo-
men and that her surgeon fraudulently concealed this information
from her.22 This suit was brought pursuant to the Medical Liability
and Insurance Improvement Act (MLIIA).2

1 The Borderlon court of
appeals had held that it was the legislature's intent under the MLIIA
to provide an absolute time limit in which malpractice claims must be
filed, thereby vitiating the possibility of raising fraudulent conceal-
ment as an exception to the limitations defense.24 The court of ap-
peals' finding was based upon a literal reading of the MLIIA 25 which
states:

Notwithstanding any other law, no health care liability claim may
be commenced unless the action is filed within two years from the
occurrence of the breach or tort or from the date the medical or
health care treatment that is the subject of the claim or the hospi-
talization for which the claim is made is completed . *...26

The court of appeals made this decision even despite the adoption of
the discovery rule in the Gaddis and Hall cases, which the court of
appeals considered to be avoiding the harsh results arising from the
application of an absolute two-year limitations period for medical
malpractice actions.27 The supreme court in Borderlon however, held
that:

Where a defendant is under a duty to make disclosure but fraudu-

19. 550 S.W.2d at 19, 22. A dissenting opinion written by Justice Pope and joined by
three other justices found the distinction between negligent treatment and diagnosis, to be
unfair and inconsistent with prior case law. Id. at 22.

20. 661 S.W.2d 907 (Tex. 1983). It is not a "pure" discovery rule case because Borderlon
focuses on the issue of fraudulent concealment, by a physician, of the alleged tortious conduct.
Id. at 908.

21. Id. at 908-09.
22. Id. at 908.
23. TEX. REV. CIV. STAT. ANN. art. 4590i, § 10.01 (Vernon Supp. 1984).
24. Borderlon v. Peck, 643 S.W.2d 233, 235 (Tex. App.-El Paso 1982), rev'd, 661

S.W.2d 907 (Tex. 1983).
25. Id. at 234-35.
26. TEX. REV. CIv. STAT. ANN. art. 4590i, § 10.01 (Vernon Supp. 1984).
27. 643 S.W.2d 233, 234.

[Vol. 16:765
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lently conceals the existence of a cause of action from the party to
whom it belongs, the defendant is estopped from relying on the
defense of limitations until the party learns of the right of action or
should have learned thereof through the exercise of reasonable
diligence.28

Accordingly, the supreme court held that the MLIIA did not abolish
"fraudulent concealment as an equitable estoppel to the affirmative
defense of limitations under [the MLIIA]."2 9 Thus, Borderlon raised
the possibility that the supreme court was willing to adopt the discov-
ery rule in regard to actions brought under the MLIIA and its prede-
cessor, article 5.82, section 4 of the Insurance Code; the Professional
Liability Insurance for Physicians, Podiatrists, and Hospitals Act
(PLIPPHA).

B. The Open Courts Provision of the Texas Constitution

1. General Overview

Within the Texas Constitution there are two separate due process
provisions, both of which have the potential to limit the legislature's
ability to enact "absolute" statutes of limitations." The traditional
due process clause is found at article I, section 19,31 while the "open
courts" provision, as it is often referred to, is located at article I, sec-
tion 13.32 The open courts provision provides that: "All courts shall
be open, and every person for an injury done him, in his lands, goods,
person or reputation, shall have a remedy by due course of law." '33

Although both provisions guarantee due process and have originated
from the Magna Carta,34 they are not coterminous.35 The Texas

28. 661 S.W.2d at 908; See also Nichols v. Smith, 507 S.W.2d 518, 519 (Tex. 1974).
29. 661 S.W.2d at 909.
30. Sax v. Votteler, 648 S.W.2d 661, 664 (Tex. 1983); See I BRADEN, THE CONSTITU-

TION OF THE STATE OF TEXAS: AN ANNOTATED AND COMPARATIVE ANALYSIS 47-50
(1977).

31. TEX. CONST. art. I, § 19. This provision provides that no citizen of Texas "shall be
deprived of life, liberty, property, privileges or immunities, or in any manner disfranchised,
except by the due course of the law of the land." Id. The term "due course of law" is syno-
nomous with the United States Constitution's "due process of law." Mellinger v. City of
Houston 68 Tex. 37, 3 S.W. 249 (1887).

32. TEX. CONST. art. I § 13.
33. Id. Section 13 also provides that "[e]xcessive bail shall not be required, nor excessive

fines imposed, nor cruel or unusual punishment inflicted." Id.
34. MAGNA CARTA, chap. XXIX, § 2, 25 Edw. I. This chapter provides that: "We will

sell to no man, we will not deny or defer to any man either Justice or Right."
35. Nelson v. Krusen, 678 S.W.2d 918, 921 (Tex. 1984).

19851
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Supreme Court in Middleton v. Texas Power & Light Co. 36 best char-
acterized the effect of the open courts provision as denying the legisla-
ture the power to take away an individual's cause of action for an
intentional injury done him or to abolish that individual's use of the
courts as a means of enforcing that cause of action.37

Texas courts have long relied on the open courts provision to
provide that citizens cannot be denied the opportunity to bring their
legal claims in court. For example, in H. Runge & Co. v. Wyatt,38 the
Texas Supreme Court held that under the open courts provision, citi-
zens of a newly created county which had not yet been assigned to a
judicial district, could be sued in the county in which they had for-
merly belonged since there would not otherwise have been a judicial
tribunal in which to seek redress thereby denying any potential plain-
tiffs a remedy by due course of law. 39 Similarly, in Dillingham v. Put-
nam," the supreme court found that a statute which unconditionally
required a party to file a supersedeas bond before an appeal could be
brought was unconstitutional under the open courts provision." Fi-
nally, in Lebohm v. City of Galveston,42 the supreme court held that
the open courts provision prohibited a municipality from exempting
itself from liability for injuries caused by defective streets through leg-
islation that absolutely and "arbitrarily" abolished the right of citi-
zens to sue under causes of action "well established and well defined
in the common law." 43

36. 108 Tex. 96, 185 S.W. 556 (1916), aff'd, 249 U.S. 152 (1919).
37. Middleton, 108 Tex. at 107, 185 S.W. at 560. It has been held under the open courts

provision that
the courts may not be closed, or their processes interfered with by military orders;
that the governor is without power to deprive persons of access to courts by declara-
tion of martial law unless there is a dire and inexorable emergency in a case of actual
warfare and within an area of actual hostilities.

TEX. CONST. art. I § 13, interp. commentary (Vernon 1984) (citing Constantin v. Smith, 57
F.2d 227 (E.D. Tex.), appeal dismissed, 287 U.S. 378 (1932)).

38. 25 Tex. 291 (1860).
39. Id. at 294.
40. 109 Tex. 1, 14 S.W. 303 (1890).
41. 109 Tex. at 5, 14 S.W. at 304. The court found that although the legislature did have

the power to regulate appeals, any law which "practically takes away from either party to
litigation the right to a fair and impartial trial in the courts. . . denies a remedy by due course
of law." Id.

42. 154 Tex. 192, 275 S.w.2d 951 (1955).
43. 154 Tex. at 197, 275 S.W.2d at 952-54. The Lebohm court relied on its prior decision

in Hanks v. City of Port Arthur, 121 Tex. 202, 48 S.W.2d 944 (1932). In both cases, munici-
palities attempted to exempt themselves from liability for injuries caused by defective streets.
More specifically, in Hanks, the city charter provided for this exemption unless the city coin-

[Vol. 16:765
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2. The Open Courts Provision as Applied to the Texas Medical
Malpractice Statutes of Limitations

Beginning in 1980, the constitutionality of the medical malprac-
tice statutes of limitations were challenged under the open courts pro-
vision. In Littlefield v. Hays,' a plaintiff who had undergone a
hysterectomy and was "assured" by her doctor that all reproductive
organs had been removed, later discovered she had an ovarian tumor
which had to be removed.45 Ms. Littlefield filed a medical malprac-
tice suit more than two years after her subsequent complication was
diagnosed and corrected.46 The trial court granted summary judg-
ment for the doctor based upon the doctor's limitations defense.47

Littlefield contended that the applicable two-year statute of limita-
tions, article 5.82, section 4 of the Insurance Code (PLIPPHA),48 op-
erated in contravention to the open courts provision because it
abolished the "discovery rule." 49 The Littlefield court of civil appeals

missioners had knowledge or notice of the injury 24 hours before the occurrence of the injury.
121 Tex. at 205, 485 S.W.2d at 945. The Hanks court found this provision to violate the open
courts provision because it was beyond the legislature's power to require a person to notify the
proper authorities of a defective condition before that person was even aware that the defective
condition existed. 121 Tex. at 210, 48 S.W.2d at 948.

But see City of Corsicana v. Wren, 159 Tex. 202, 317 S.W.2d 516 (Tex. 1958). In Wren, a
city employee negligently burned grass at a municipal airport which resulted in fire damage to
the plaintiff's airplanes, hangar and equipment. 159 Tex. at 204-05, 317 S.W.2d at 516-17.
Also involved was a city charter provision imposing a restriction on the right to sue a city
airport for negligence. Id. The supreme court was not willing to extend Lebohm to the specific
facts and statute in Wren. The Wren court held that because the operation of the airport was a
governmental function, as opposed to a proprietary function, the plaintiffs should be denied
recovery based upon a state statute which granted immunity to those activities which were
governmental in nature. 159 Tex. 212-13, 317 S.W.2d at 519. Thus, Wren illustrates at least
one situation in which the supreme court has declined to allow recovery for a cause of action
that is well-established and well-defined in the common law.

44. 609 S.W.2d 627 (Tex. Civ. App.-Amarillo 1980, no writ).
45. Id. at 628.
46. Id. The hysterectomy was performed on February 14, 1976 and the ovarian tumor

was discovered and removed in late October, 1976. Id. The plaintiff filed her claim on Octo-
ber 23, 1978. Id.

47. Id.
48. Professional Liability Insurance for Physicians, Podiatrists, and Hospitals Act, ch.

330, § 1, 1975 Tex. Gen. Laws 864, repealed by Medical Liability and Insurance Improvement
Act, ch. 817, pt. 4, § 41.03, 1977 Tex. Gen. Laws 2039, 2064. Article 5.82, section 4
(PLIPPHA) provides that:

Notwithstanding any other law, no claim . . . for compensation for a medical treat-
ment or hospitalization may be commenced unless the action is filed within two years
of the breach or the tort complained of or from the date the medical treatment .. is
completed.

49. 609 S.W.2d at 630.
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affirmed the trial court's summary judgment by holding that the legis-
lative abolition of the discovery rule was not in violation of the open
courts provision.50 The court found that the plaintiff had not been
denied a remedy in the courts, rather, the legislature had "simply
placed an outside limit on the period within which she may enter the
courts, an action clearly within its power.""1 The court of civil ap-
peals felt that to allow the plaintiff's cause of action would result in
converting the discovery rule into a "right of Texas constitutional
dimensions" which could not be abrogated by the legislature-a result
the court was not willing to allow.52

Three years later, the open courts provision received one of its
most thorough interpretations in Sax v. Votteler.53 Like Littlefield v.
Hays, Sax involved the constitutionality of PLIPPHA's statute of lim-
itations.54 More specifically, Sax dealt with a minor whose parents
had failed to bring a medical malpractice claim within the two-year
limitations period.55  The supreme court held that this two-year limi-
tations period for minors, after they reached the age of six, was viola-
tive of the open courts provision because it abolished "a minor's right
to bring a well-established common law cause of action without pro-
viding a reasonable alternative." 56 The court developed a two-prong
test to determine whether the constitutional right of redress guaran-
teed by the open courts provision outweighed the legislative basis for
the statute thereby invalidating that statute under the open courts

50. Id.

51. Id. The court also noted that "Ms. Littlefield had 'discovered' the alleged malprac-
tice well before the bar of limitations had arisen." Id. at 630 n.3.

52. Id. The court cited with approval the Tennessee Supreme Court's decision in Harri-
son v. Schrader, 569 S.W.2d 822 (Tenn. 1978).

53. 648 S.W.2d 661 (Tex. 1983).

54. Id. at 663. The court, in a footnote, briefly outlined the background of this statute as
follows:

Article 5.82 became effective June 3, 1975, and expired by its own terms on
December 31, 1977. The next regular session of the Texas Legislature enacted the
Medical Liability and Insurance Improvement Act. Tex. Rev. Civ. Stat. Ann. art.
4590i. Section 10.01 of that Act contains a statute of limitations provision that is
substantially the same as article 5.82, section 4, except under the amended law ". ..

minors under the age of twelve years shall have until their fourteenth birthday in
which to file, or have filed on their behalf, the claim" Article 4590i became effective
August 29, 1977, and is to terminate of its own accord on August 31, 1993.

Id. at 663 n.l.

55. Id. at 663.

56. Id. at 667.
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provision.5 7 First, a potential litigant must demonstrate that a well-
established, common law cause of action has been restricted. 8 Sec-
ond, "the litigant must show that the restriction is unreasonable or
arbitrary when balanced against the purpose and basis of the stat-
ute."59 The supreme court found that the minor plaintiff in Sax had
satisfied both prongs." In doing so, the court examined the legislative
purpose behind PLIPPHA,6" which it found to be legitimate, yet un-
reasonable when balanced against the child's right to redress.62 This
finding of unreasonableness was based on the legislature's failure to
provide the child with an adequate substitute to obtain redress for her
injuries.63 On the other hand, because the child's parents failed to
bring their claims before the limitations period had lapsed, the court
declined to allow the parents an avenue for recovery." Thus, not
only did Sax cast "a shadow over the constitutionality of other provi-
sions of the malpractice legislation,"65 it seemingly forced courts to
inquire and examine the constitutional dimensions of the discovery
rule.66 In other words, the issues presented in Nelson v. Krusen were
ripe for adjudication.

57. Id. at 665-66. The court based this test on its prior holding in Hanks v. City of Port
Arthur. Id. at 664-65. See supra note 43.

58. 648 S.W.2d at 666.
59. Id.
60. Id. at 667.
61. Id. at 666. The court found that:

Article 5.82 was enacted to establish standards for setting liability insurance
rates for physicians and other health care providers. See Tex. Ins. Code. Ann. art.
5.82, caption; Littlefield v. Hays, 609 S.W.2d 627 (Tex. Civ. App.-Amarillo 1980,
no writ). Specifically, the legislation's proponents argued that the number and
amount of health care claims had increased to the point that it was indirectly affect-
ing the availability and quality of health care. This effect was due to the higher costs
of medical malpractice insurance and its unavailability. The general purpose of the
statute, therefore, was to provide an insurance rate structure that would enable
health care providers to seize liability insurance and thereby provide compensation
for their patients who might have legitimate malpractice claims. The specific pur-
pose of the provision in question was to limit the length of time that the insureds
would be exposed to potential liability.

Id.
62. 648 S.W.2d at 667.
63. Id.
64. Id.
65. Note, Sax v. Votteler: The Texas Supreme Court Prescribes Strong Medicine for the

Legislature, 21 Hous. L. REV. 295, 296 (1984).
66. Id. at 308.
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III. CHARTING THE PRESENT DIRECTION OF THE OPEN COURTS

PROVISION AND THE DISCOVERY RULE

A. Nelson v. Krusen

The Texas Supreme Court realigned the course that the open
courts provision and the discovery rule was to take when it handed
down its decision in Nelson v. Krusen.67 Although, the court did not
quite get things right the first time it ruled on Krusen, subsequently
issuing an opinion on rehearing while withdrawing its prior opinion,6

it has since affirmed its rehearing opinion in Krusen.69 In Krusen, Mr.
and Mrs. Tom Nelson, on their own behalf and as next friends of their
son Mark Nelson, alleged that Dr. Edward Krusen negligently ad-
vised them that Mrs. Nelson was no more likely to have a child af-
flicted by Duchenne muscular dystrophy than any other female
member of the general population. 70  The Nelsons alleged alterna-
tively that Baylor Medical Center negligently conducted or reported
certain tests thereby causing Dr. Krusen to misinform them. 71 These
claims were based on the fact that Mrs. Krusen subsequently had a
child who, near his third birthday, was diagnosed as having
Duchenne muscular dystrophy. 72 Both defendants were granted sum-
mary judgment on the grounds that the absolute two-year limitations

67. 678 S.W.2d 918 (Tex. 1984).
68. Nelson v. Krusen, 27 Tex. Sup. Ct. J. 82 (Nov. 19, 1983), withdrawn, 678 S.W.2d 918

(1984).
69. Neagle v. Nelson, 685 S.W.2d 11, 12 (Tex. 1985); Bradford v. Sullivan, 683 S.W.2d

697 (Tex. 1985) (per curiam).
70. 678 S.W.2d at 919. In 1976, the Muscular Dystrophy Association, Inc. referred Mrs.

Nelson to Dr. Krusen for examination, testing and evaluation as to whether Mrs. Nelson was a
genetic carrier of Duchenne muscular dystrophy. Edward M. Krusen's Response to Peti-
tioner's Application for Writ of Error at 3. Mrs. Nelson already had one child with Duchenne
muscular dystrophy when she learned in 1976 that she was again pregnant. Krusen, 678
S.W.2d at 919-20. Dr. Krusen examined Mrs. Nelson 3 times between April and June of 1976,
and based upon tests performed at Baylor University Medical Center, Dr. Krusen advised
Mrs. Nelson that the tests showed Mrs. Nelson was not more likely to have another child
afflicted with Duchenne muscular dystrophy than any other female member of the general
population. Id. Based on Dr. Krusen's opinion, Mrs. Nelson and her husband chose not to
terminate Mrs. Nelson's pregnancy, thus allowing Mark Nelson to be born on November 24,
1976. Id.

71. Id. at 919.
72. Id. at 920. On November 12, 1979, a podiatrist performed a routine examination of

Mark and other children enrolled at a day care center. This examination revealed that Mark
had tight heel cords bilaterally. Petitioner's Application for Writ of Error at 7, Krusen. On
February 20, 1980, a pediatric neurologist diagnosed Mark as having Duchenne muscular dys-
trophy. 678 S.W.2d at 920. This neurologist pointed out that although a child may exhibit
some clumsiness by 2 years of age, which in retrospect is consistent with the disease, it is not
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period prescribed by PLIPPHA, barred the parent's wrongful birth
claim.1

3

In the supreme court's first opinion in Krusen, the court raised
the possibility that PLIPPHA's limitations period might be unconsti-
tutional under the open courts provision.74 However, the court failed
to address this issue in affirming the decision of the trial court to grant
summary judgment for the defendants based on the limitations de-
fense in PLIPPHA.75 On rehearing, the supreme court found that the
absolute two-year limitations in PLIPPHA was unconstitutional
under the open courts provision "to the extent it purports to cut off an
injured person's right to sue before the person has a reasonable oppor-
tunity to discover the wrong and bring suit."76 The majority opinion

until the child gets older and continues to exhibit this clumsiness, that the disease becomes
detectable to a trained eye. Id.

It is interesting to note that in the interim period between Dr. Krusen's examinations and
the diagnosis of Mark having the disease, the Nelsons had a third son who, at the time of this
writing is too young to be diagnosed as having Duchenne muscular dystrophy. Petitioner's
Application for Writ of Error at 8, Krusen.

73. 678 S.W.2d at 919. The trial court also granted the defendant's motion for summary
judgment on the basis that Mark Nelson's wrongful life claim was not a valid cause of action in
Texas. Id.

74. Nelson v. Krusen, 27 Tex. Sup. Ct. J. 82, 84 (Nov. 19, 1983), withdrawn, 678 S.W.2d
918 (1984). In addition, the court found that the discovery rule was inapplicable to causes of
action controlled by PLIPPHA because this limitations provision did not contain the word
"accrued" as article 5526 did in Gaddis, Hall, and Grady. Id. at 83. The court found that the
legislature which had passed PLIPPHA intended to omit the accrual language in order to "cut
off the 'long tail' effect of medical malpractice claims." Id. The court also distinguished its
recent holding in Borderlon v. Peck, 661 S.W.2d 907 (Tex. 1983) from the case at hand. Be-
cause there was no allegation of fraudulent concealment, the court found that Borderlon was
inapplicable. 27 Tex. Sup. Ct. J. at 83-84. The court held that the decision in Borderlon did
not indicate a willingness to apply the discovery rule to PLIPPHA despite the act's omission of
"accrual" language. See id. Rather, the court emphasized that fraudulent concealment was an
affirmative defense which acts to equitably estop a defendant from using the defense of limita-
tions. Id.

75. 27 Tex. Sup. Ct. J. at 86.
76. Nelson v. Krusen, 678 S.W.2d 918, 923 (Tex. 1984). This result was concurred with

in separate opinions by Justice Robertson, id. at 925, and Justice Kilgarlin, id. at 931. Justice
Gonzalez also wrote a separate opinion concurring with this result. Id. at 935. Justice Wal-
lace, joined by Justice McGee wrote a dissenting opinion in which they stated: "It is not
necessary for us to reach the question of whether TEX. INS. CODE ANN. art. 5.82 § 4 (1975)
(now TEX. REV. CIV. STAT. ANN. art. 4590i § 10.01) (Vernon's Supp. 1984) is unconstitu-
tional because all issues can be disposed of on other grounds." 678 S.W.2d at 935. This
dissent expressed its desire to overrule Jacobs v. Theimer, 519 S.W.2d 846 (rex. 1975), the
decision which allowed the bringing of wrongful birth claims in Texas. 678 S.W.2d at 936.
Thus, without a plausible cause of action, Justice Wallace felt it unnecessary to rule on the
constitutionality of PLIPPHA. Id.

Justice Gonzalez's concurring and dissenting opinion is quite troublesome. This is be-
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first noted that it could not apply the rule of statutory construction
used in Gaddis v. Smith in which the court had adopted the "discov-
ery rule."" This construction was not used because the applicable
statute in Gaddis71 required that claims be filed within two years of
the date the claim "accrued. '79 The Krusen court noted that the leg-
islature had deleted this "accrual" language when it enacted
PLIPPHA, thereby imposing an absolute two-year limitations period
no matter when the injury was discovered.80

The majority then considered the constitutionality of the limita-
tions period under the open courts provision .8 After going through a
short characterization of this provision, the court found that "[t]he
common thread of this court's decisions construing the open courts
provision is that the legislature has no power to make a remedy by
due course of law contingent upon an impossible condition. 8

1
2  Fi-

nally, the court used the two-prong analysis from Sax v. Votteler a to
determine the reasonableness of the limitations period in PLIPPHA. 4

First, the court found that the parents did have a cognizable common
law claim for wrongful birth, thereby satisfying the first prong of the
Sax test. 5 Second, the court found "no qualitative difference" be-
tween the unreasonable conditions placed on the plaintiffs in Sax,
Lebohm v. City of Galveston, Dillingham v. Putnam, or H. Runge &

cause Justice Gonzalez dissented from that portion of the majority's opinion which allowed the
use of a wrongful birth cause of action. Id. at 935. However, as has been stated, he concurred
in the majority's finding that PLIPPHA was unconstitutional. Id. As Justice Wallace's dis-
sent implied and as Justice Robertson's concurring opinion stressed, a plaintiff must have a
well-established common law cause of action before a court may test whether a statute violates
the open courts provision. Id. at 926, 935-36. Thus, it hardly seems plausible that Justice
Gonzalez could determine that the statute of limitations in PLIPPHA was unconstitutional
unless he: (1) feels that the application of the Sax two-prong test is unnecessary in determining
the constitutionality of a statute or ordinance under the open courts provision, or (2) feels that
PLIPPHA is unconstitutional not only as it applies to the Nelsons but also on its face. Either
of these possibilities would dictate a major change in the current common law.

77. 678 S.W.2d at 920.
78. See TEX. REv. CIV. STAT. ANN. art. 5526, § 6 (Vernon Supp. 1985).
79. 678 S.W.2d at 920.
80. Id.
81. Id. at 920-21. The court declined to address the Nelson's other constitutional argu-

ments. Id. at 921.
82. Id. at 921. The court cited numerous prior holdings which stood for this proposition,

including Hanks v. City of Port Arthur, 121 Tex. 202, 48 S.W.2d 944 (1932), which held that
it was beyond a city's power to impose an unreasonable condition precedent to recovery. 678
S.W.2d at 921-22.

83. 648 S.W.2d 661 (Tex. 1983).
84. 678 S.W.2d at 922-24.
85. Id. at 923-24.
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Co. v. Wyatt and the restrictions placed on the Nelsons.16 Thus, the
majority felt that the limitations period under PLIPPHA was unrea-
sonable and arbitrary as it applied to the Nelsons. 7 Based on these
findings, the court allowed the parents' cause of action for wrongful
birth88 in spite of the legislature's seeming abolishment of the discov-
ery rule in PLIPPHA.89

Justice Robertson's separate concurring opinion added an inter-
esting twist with regard to the statute of limitations issue. First, he
felt it necessary to emphasize the fact that the court's decision sus-
tained "a well-established cause of action against a novel exercise of
legislative power."9 Justice Robertson stressed the fact that wrongful
birth contained traditional elements of negligence because the first
prong of the Sax test requires that a litigant have a common law cause
of action.9 If wrongful birth was not "couched in terms of negli-
gence," Justice Robertson felt that this cause of action would not have
satisfied the first prong of the Sax test.92 He reasoned that because
the wrongful birth cause of action was approved only four months
before PLIPPHA took effect, 93 that "[flour months cannot possibly
be sufficient time for a new cause of action to become well-established
at common law, to trigger the protection of the Texas Constitution. '94

Second, Justice Robertson characterized PLIPPHA's limitations
period as a statute of repose since it was "by no means a traditional
limitations act."95 He defined a typical statute of limitations as a rea-
sonable period of time which compels a potential plaintiff to bring his
cause of action to court to avoid stale claims.96 On the other hand, he

86. Id. at 921-23.
87. Id. at 923.
88. Under present Texas law, parents alleging a wrongful birth claim can recover ex-

penses reasonbly necessary for the care and treatment of their child's physical impairment.
Jacobs v. Theimer, 519 S.W.2d 846 (Tex. 1975).

89. Krusen, 678 S.W.2d at 923.
90. Id. at 925 (emphasis added). "[S]uch a cause of action was well-established in this

state long before Jacobs v. Theimer and fully merits the protection of art. I, sec. 13 of the Texas
Constitution." Id. at 926.

91. Id. at 925-26.
92. Id.
93. Jacobs v. Theimer was decided on February 19, 1975.
94. 678 S.W.2d at 925.
95. Id. at 926; See, e.g., Note, Medical Malpractice Statute of Repose: An Unconstitu-

tional Denial of Access to the Courts, 63 NEB. L. REV. 150, 153 (1983); Comment, Statutes of
Repose in Products Liability: Death Before Conception?, 37 Sw. L.J. 665, 690-92 (1983) (classi-
fying the statute of limitations in PLIPPHA as a "statute of repose").

96. 678 S.W.2d at 926.
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characterized a statute of repose as beginning to run from a particular
date or event chosen by the legislature instead of at the point in time
at which the cause of action arises.9 7 Justice Robertson felt that gen-
erally, the primary purpose of a statute of repose is to produce an
effect other than the minimization of stale claims.98 Statutes of repose
may, for example, "promote stability in insurance rate-making" 99 or
act "to bar access to courts for the remedy of a legal wrong despite
the exercise of all possible diligence by a plaintiff in prosecuting a
claim."' "°° Although this difference may be merely semantic, Justice
Robertson felt that there are very real differences in the "purpose and
effect of many recent limitations statutes" as compared to older, more
traditional statutes. 1 ' Finally, Justice Robertson made a very inter-
esting yet confusing comment, he noted that he found it unnecessary
to determine "whether art. 5.82, sec. 4 [PLIPPHA] has abolished the
'discovery rule.' "102

B. Melendez v. Beal

In Melendez v. Beal,1"3 the Krusen decision was applied to the
medical malpractice statute of limitations in article 4590i, section
10.01, (MLIIA)1° the successor to PLIPPHA. This case was a medi-
cal malpractice claim resulting from a doctor's failure to remove a
surgical sponge from the plaintiff's abdominal region." 5 The suit was
filed fourteen years after the alleged negligent act.10 6 Based on the
decision in Krusen, the Melendez court felt it necessary only to ad-
dress the argument that the limitations provision was in violation of
the open courts provision. 107 Because the MLIIA was essentially the

97. Id.
98. Id.
99. Id.; See Keith, The Texas Liability and Insurance Improvement Act-A Survey and

Analysis of Its History, Construction and Constitutionality, 36 BAYLOR L. REV. 265, 300-01
(1984).

100. 678 S.W.2d at 926.
101. Id.
102. Id. at 928. See infra notes 135-36 and accompanying text.
103. 683 S.W.2d 869 (Tex. App.-Houston [1st Dist.] 1984, no writ). This opinion was

handed down on December 27, 1984.
104. TEX. REV. CIV. STAT. ANN. art. 4590i, § 10.01 (Vernon Supp. 1984). See supra note

26 and accompanying text.
105. 683 S.W.2d at 870-81.
106. Id. at 871.
107. Id. The court stated that there was no need to consider the other constitutional argu-

ments raised because the open courts provision "provides additional rights for the citizens of
Texas." Id. (citing Sax v. Votteler, 648 S.W.2d 661, 664 (Tex. 1983)).
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same as PLIPPHA, the rationale used in Krusen was applied. 10 8 The
Melendez court went through the two-pronged Sax text and found the
limitations provision was unreasonable and arbitrary as it applied to
the plaintiff and therefore was in violation of the open courts provi-
sion of the Texas Constitution. "

Melendez is noteworthy not only for its recognition that the
Krusen holding extended to the limitations period in the MLIIA but
for two other reasons as well. First, the court found that the limita-
tions provison applied only to health care providers carrying liability
insurance.110 Thus, the "statute abolishes the discovery rule as to in-
sured health care providers but not to those who are uninsured." '111

Second, the court reviewed the Corpus Christi Court of Appeals'
holding in Neagle v. Nelson,1' 2 a case nearly identical to Melendez.113

The Melendez court disagreed with the Neagle court of appeals' hold-
ing that the MLIIA adopted an absolute two-year limitations pe-
riod. "'14 Although in some situations a two-year limitations period
was justified, the court in Melendez held that this two-year period
should not be used "when the results would be unreasonable, absurd,
and unjust." '115

C. The Texas Supreme Court in Bradford v. Sullivan and Neagle
v. Nelson

Since the decision in Krusen, the supreme court has arrived at
two separate decisions construing Krusen. 116 The court in Bradford v.
Sullivan1'7 relied solely on Krusen in reversing a lower court's deci-
sion to grant summary judgment based on the limitations period in
PLIPPHA. 18 The short per curiam opinion dealt with a negligent

108. 683 S.W.2d at 871.
109. Id. at 872.
110. Id. at 873.
111. Id. (emphasis added) (citing Littlefield v. Hays, 609 S.W.2d 627 (Tex. Civ. App.-

Amarillo 1980, no writ). The Melendez court remanded the case to the trial court to consider
whether the defendants did in fact have liability insurance. 683 S.W.2d at 873.

112. 658 S.W.2d 258 (Tex. App.-Corpus Christi 1983, writ granted).
113. 683 S.W.2d at 872-73.
114. Id. at 873.
115. Id.

116. Neagle v. Nelson, 685 S.W.2d 11 (Tex. 1985); Bradford v. Sullivan, 683 S.W.2d 697
(Tex. 1985) (per curiam).

117. 683 S.W.2d 697. Opinion of the lower court was not published pursuant to TEX. R.
Civ. P. 483.

118. 683 S.W.2d at 697.
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treatment situation in which a surgeon had left a surgical sponge in
the plaintiff's body. 9 More recently, the supreme court handed
down its opinion in Neagle v. Nelson.1 20 Like Bradford, Neagle was a
negligent treatment case in which a surgical sponge was left in the
plaintiff's abdomen. 2 ' Summary judgment was granted to the de-
fendants on the basis of the limitations period prescribed by the
MLIIA. 22 Many thought that Neagle would attempt to clarify some
of the unanswered questions left by the Krusen decision because
PLIPPHA and the MLIIA are essentially the same. 23 The majority,
however, wrote a very terse opinion with no extended legal analysis.
The court held that the MLIIA, as applied to the plaintiff's cause of
action, violated the open courts provision because the limitations pe-
riod "abridge[d] his right to sue before he [had] a reasonable opportu-
nity to discover the wrong and bring suit."' 124

Justice Kilgarlin and Robertson, in their concurring opinions,
raised a great many questions they felt the Neagle majority had left
dangling in the air. Both justices also attempted to answer these ques-
tions. However, not even these justices adequately outlined the many
questions left unanswered in Krusen nor did they arrive at entirely
workable solutions.

IV. TEXAS LAW IN LIMBO: SOME UNANSWERED QUESTIONS

A. Has the Legislature Abolished the Discovery Rule in PLIPPHA
and the MLIIA?

The question of whether the legislature has abolished the discov-
ery rule in PLIPPHA and the MLIIA has been raised repeatedly
within Justice Robertson's concurrences to both Krusen and Nea-
gle. 1 25 In Krusen, Justice Robertson found it "unnecessary" to decide
this issue because Sax v. Votteler was controlling in the case. 26 Like-
wise in Neagle he stated that: "I view the 'discovery rule' issue as an

119. Id.
120. 685 S.W.2d 11 (Tex. 1985).
121. Id.
122. Id. at 12.
123. Compare supra text accompanying note 26 with supra note 48 (in order to see the

similarity between the two statutes).
124. 685 S.W.2d at 12.
125. Krusen, 678 S.W.2d at 928; Neagle, 685 S.W.2d at 12.
126. 678 S.W.2d at 928. Justice Robertson stated that: "I would reserve that question for

an appropriate case." Id. (emphasis added). It seems that Neagle was a very appropriate case
in which to decide this issue.
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open question, and remain amenable to persuasion." '27 Resolution of
this question is important because if the court does find that the dis-
covery rule is consistent with the language used in PLIPPHA and the
MILIIA, then these statutes would be constitutional under the open
courts provision as applied to a plaintiff who had not discovered his
injury within two years of the alleged malpractice. Upon close study
of PLIPPHA and the MLIIA along with a review of the court's inter-
pretation of these statutes, however, it seems clear that the "discovery
rule" has been legislatively abolished.'28 In the first Krusen opinion,
the court was quite explicit in concluding that "the 'discovery rule' is
not applicable to actions filed pursuant to article 5.82, section 4 of the
Texas Insurance Code."'' 29 This court held that unlike article 5526
which contained the word "accrued" which had been construed in
Gaddis v. Smith to be subject to the discovery rule, the word "ac-
crued" was intentionally omitted from PLIPPHA in order to "cut off
the 'long tail' effect of medical malpractice claims."' 3 ° Subsequently,
in the Krusen rehearing opinion, the court stated that PLIPPHA
"contains no accrual language and thus imposes an absolute two-year
statute of limitations regardless of when the injury was discovered."'131

Likewise, the Neagle majority seemed to imply that the discovery
rule has been legislatively abrogated with regard to PLIPPHA and
the MLIIA. The Neagle court stated that PLIPPHA "purports to
establish an absolute two-year statute of limitations for Neagle's
claim.' 1 32 In his concurring opinion to the Neagle decision, Justice
Kilgarlin expressly answered this question by concluding that it was
the "clear intent of the legislature" to abolish the discovery rule. ' 33

Justice Kilgarlin felt that to the extent the limitations period is consti-
tutional and remains unchallenged, "this court must accomodate the

127. 685 S.W.2d at 13 (emphais added).
128. See, e.g., Littlefield v. Hays, 609 S.W.2d 627, 629 (Tex. Civ. App.-Amarillo 1980,

no writ) (the Littlefield court held that "as to adult defendants, [art. 5.82, § 4] has the practical
effect of abolishing the 'discovery rule' . . . ."). Id.

129. Nelson v. Krusen, 27 Tex. Sup. Ct. J. 82, 83 (Nov. 19, 1983), withdrawn, 678 S.W.2d
918 (Tex. 1984).

130. Id. The court also found that "'[t]he 64th Legislature had before it the 'accrued'
language from article 5526 and the judicial interpretations thereof when it passed article 5.82,
section 4." Id. The court continued by citing Cameron v. Terrell & Garrett, Inc., 618 S.W.2d
535, 540 (Tex. 1981), for the proposition that "[e]very word excluded from a statute must be
presumed to have been excluded for a purpose." Id.

131. Nelson v. Krusen, 678 S.W.2d 918, 920 (Tex. 1984) (emphasis added).
132. 685 S.W.2d at 12. (emphasis added).
133. Id. at 14.
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legislative intent."' 34 Finally, in support of the proposition that the
discovery rule has been abolished by PLIPPHA and the MLIIA, it is
enlightening to review Justice Robertson's own thoughts on this issue
as recorded in his concurring opinion to the first Krusen opinion:
"Both statutes [PLIPPHA and the MLIIA] legislatively prohibit the
application of the 'discovery rule.' ",135 This comment is indeed both
ironic and puzzling. However, in spite of Justice Robertson's asser-
tion in the Krusen rehearing opinion that the discovery rule had not
been abrogated, the supreme court has repeatedly concluded that the
legislature has abolished the discovery rule in regards to PLIPPHA
and the MLIIA. The next question to be asked is whether the court
can apply the discovery rule to these statutes even if the court should
find that the legislature has expressly abrogated the application of the
discovery rule to these statutes.1 36

B. Has Robinson v. Weaver Been Overruled?

As discussed above, the decision in Robinson v. Weaver held that
the "discovery rule" would not be applied to those cases in which
there was negligent diagnosis as compared to cases 'vhich dealt with
negligent treatment.13

' The Krusen court noted that Robinson dealt
with "whether in a misdiagnosis case the court should construe the
accrual language of that statute [article 5526] to mean the date on
which the injury was discovered, as had been done in Gaddis v. Smith
. ... "13 The Krusen court held that because no constitutional issue
was raised or decided in Robinson, "there was no reason to strike
down the [statute] merely because [it] might operate in an unconstitu-
tional manner in another case."1 39 It is doubtful that the Krusen ma-
jority would spend so much time trying to reconcile Robinson unless
they were attempting not to overrule Robinson. Otherwise, it would
have been easy for the court to simply note that to the extent Robin-
son was at odds with its present holding, it should be overruled. The

134. Id.
135. 27 Tex. Sup. Ct. J. at 87. Did Justice Robertson suddenly change his mind?
136. A separation of powers analysis is beyond the scope of this article. However, unless it

is found that the discovery rule is a right of constitutional dimensions, it seems that this matter
is best resolved by the legislature in their role as law makers. Arguably, the Krusen and Neagle
courts have constitutionalized the discovery rule. However, there is no language in either
Krusen or Neagle which speaks to this matter.

137. 550 S.W.2d 18,22 (Tex. 1977); See supra notes 13-19.
138. Krusen, 678 S.W.2d at 923.
139. Id.
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irony of this situation lies in the fact that Krusen has sub silentio over-
ruled Robinson by allowing application of the discovery rule in a
"misdiagnosis" case.'" It seems fairly obvious that Krusen was a
misdiagnosis case because Dr. Krusen rendered only diagnosis to
Mrs. Nelson when he advised her that she was no more likely to have
a child afflicted by Duchenne muscular dystrophy than any other fe-
male member of the general population. Thus, by allowing the Nel-
sons a "reasonable opportunity" in which to bring suit after the
discovery of their son's affliction, the court has essentially allowed the
discovery rule to be applied to a misdiagnosis case.

Re-examining the rationale for the Robinson decision, 4 ' one will
recall that the Robinson court found a great deal of difference between
misdiagnosis cases and negligent treatment cases. The Robinson court
held that misdiagnosis claims led to undue speculation on the part of
fact finders because of the difficulty involved in presenting physical
evidence which in-and-of-itself establishes the negligence of the health
care provider. 42 The court also noted that because symptoms and
diseases are perceived differently at different times through the evolu-
tion of science that the "defendant's task of establishing that his con-
duct did not fall below the standard of care which prevailed in his
profession at the time and place of the alleged error could prove insur-
mountable." '43 While none of the preceding reasons for distinguish-
ing diagnosis from treatment cases have changed, the Krusen court
has given no logical reason for extending the discovery rule to a mis-
diagnosis case. Medicine is still not ap exact science, nor has it com-
pletely evolved. And although it might be argued that Krusen really
was a negligent treatment case, because it is somewhat similar to the
vasectomy case of Hays v. Hall,'" it is doubtful that a court would
find Dr. Krusen's actions to be treatment.

C. What is a "Reasonable Opportunity to Sue?"

1. How Much Time Is Necessary?

Krusen and Neagle held that the limitations provisions in
PLIPPHA and the MLIIA were unconstitutional to the extent that
they abridged a person's right to sue before that person had a "reason-

140. This is true even though the applicable statute in Robinson was article 5526.
141. See supra notes 13-19.
142. 550 S.W.2d at 21.
143. Id. (quoting Owens v. White, 380 F.2d 310, 316 (9th Cir. 1967)).
144. 488 S.W.2d 412 (Tex. 1972).
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able opportunity" to discover his injury and bring suit. 145 However,
nowhere in either opinion was there a definition of what constitutes a
reasonable opportunity to bring suit. Justice Kilgarlin, in his concur-
ring opinion to the Neagle decision, took note of this fact and at-
tempted to outline a proposed means for determining the length of
time a plaintiff has to file suit after discovery of his injury. He sug-
gested that this determination should be done in the same manner in
which worker's compensation law handles the late filing of claims. 46

In worker's compensation law, if a claimant has "good cause" for a
late filing of his claim, he is not estopped from asserting his cause of
action. 14 7 "Good cause" is a fact issue for the jury and is tested by
"whether the claimant prosecuted his claim with that degree of dili-
gence that an ordinary prudent person would have exercised under
the same or similar circumstances."' 148

Justice Robertson, on the other hand, felt that Justice Kilgarlin's
suggested standard was improper because of the many differences be-
tween worker's compensation claims and medical malpractice
claims. 49 Chief among these differences was the thirty-day limita-
tions period for giving notice of injury for worker's compensation
claims as compared to the two-year limitations period under the
"analagous" medical malpractice statute.' 50 Justice Robertson sug-
gested two theories in place of Justice Kilgarin's "good cause" test:
either that the equitable doctrine of laches should determine what is a
reasonable opportunity to file suit,' 5' or, if the court should find that
the language of the MLIIA is consistent with the continued existence
of the discovery rule, then the statutory two-year period provided for
in the MLIIA should run from the date of discovery, since the statute
would not be unconstitutional as applied. 52 Justice Robertson con-
cluded by noting that "[o]ther and better legal and equitable theories
may well exist."' 53 He failed, however, to mention exactly what these

145. See supra notes 75, 123.
146. 685 S.W.2d at 14-15.
147. Id. at 14 (citing Hawkins v. Safety Casualty Co., 146 Tex. 381, 384, 207 S.W.2d 370,

372 (1948)).
148. 685 S.W.2d at 15.
149. Id. at 13.
150. Id.
151. Id. (citing City of Ft. Worth v. Johnson, 388 S.W.2d 400 (Tex. 1964)).
152. 685 S.W.2d at 13. Remember, Justice Robertson is still not convinced that the legis-

lature has abrogated the discovery rule by enacting article 4590i and by inference, article 5.82.
Id.

153. 685 S.W.2d at 13.
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remedies were.
An adjunct question of what constitutes a reasonable opportunity

is the issue of whether a limitations period could ever be unconstitu-
tional as applied to a potential plaintiff when that plaintiff discovers
his injury relatively close to the point in time at which the limitations
period has run its course. Consider the following example: Tommy
B. is negligently treated by a physician on January 1, 1984, and subse-
quently discovers that he has suffered an injury because of this treat-
ment on December 20, 1985. If Tommy B. fails to bring his claim by
January 1, 1986, may he later challenge the constitutionality of the
limitations period as not allowing him a reasonable opportunity to
bring his suit, or is the limitations period per se constitutional because
the injury was discovered during the running of the limitations pe-
riod? Likewise, what result would occur if Tommy B. were to dis-
cover his injury only two days prior to the end of the two-year
limitations period? These questions are left unanswered by both
Krusen and Neagle. It does seem that unreasonable results would be
reached if these potential plaintiffs were denied access to the courts.
It is probable that the court will construe these situations as unconsti-
tutionally denying a person a right to redress. But where will the
court draw the line, if any?

2. How Is this Issue Submitted to the Jury?

Assuming that the courts find the issue of whether a plaintiff had
a reasonable opportunity to sue to be a factual issue for the jury, as
Justice Kilgarlin has suggested, how is this issue properly submitted
to the jury? Justice Kilgarlin, in fashioning his test of whether the
plaintiff had a reasonable opportunity to bring suit, intimated that the
following issue should be submitted to the jury: "Do you find from a
preponderance of the evidence that after discovering the injury (de-
fect), plaintiff prosecuted his claim and suit with that degree of dili-
gence that an ordinary prudent person would have exercised under
the same or similar circumstances?" '54 Another possibility might be
to fashion this question as an instruction to the jury. As to which of
these alternatives is appropriate, if any, the court will have to guide
the members of the bar in its future decisions. In addition, it will be
necessary for the court to decide whether this determination of "rea-
sonable opportunity" is properly within the province of the jury.

154. Id. at 15.
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D. The Constitutionality of Other Statutes of Limitations Under
the Open Courts Provision

The constitutionality of many limitations periods, in addition to
those affiliated with medical malpractice, is seemingly put in question
after the Krusen decision. If the court is truly genuine in asserting
that "[tihe open courts provision of our Constitution protects a citi-
zen . . . from legislative acts that abridge his right to sue before he
has a reasonable opportunity to discover the wrong and bring suit,"' 55

then the logical inference is that any limitations period which pur-
ports to cutoff a person's reasonable opportunity to sue is highly sus-
pect. Whether this was the court's intention or whether the court has
become overly result-oriented, as the decisions in Krusen and Neagle
might lead one to believe, the legal community will not know until
other limitations periods are subjected to an "open courts" constitu-
tionality review. Based on the decisions which have interpreted the
open courts provision over the last two years, this author would posit
that the court is attempting to build a foundation for subsequent anal-
ysis of the open courts provision. A note of caution should be empha-
sized: the court may well be biting off more than it can chew. This is
evidenced by the many questions which have been raised since the
Krusen decision and which have not been answered by the court in its
subsequent decisions in Bradford v. Sullivan and Neagle v. Nelson.
Thus, to which limitations periods might the open courts interpreta-
tion in Krusen apply?

To answer this question it might help to divide limitations peri-
ods into those which are statutes of repose and those which are stat-
utes of limitations. Justice Robertson noted that a statute of
limitations is "usually intended to compel a plaintiff to bring a claim
to court within a reasonable period of time after the cause of action
arises." A statute of repose, however, normally "does not run from
the time a cause of action arises, but from some other date or event
selected by the legislature."' 56 He stated that statutes of repose are
designed this way for a reason "other than [the] encouragement of
diligence on the part of plaintiffs." '57 Justice Robertson likened
PLIPPHA to a statute of repose which was designed to "promote
stability in insurance rate-making." ' Finally, he stated that statutes

155. Id. at 12.
156. Krusen, 678 S.W.2d at 926.
157. Id.
158. Id.
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of repose might work "to bar access to courts for the remedy of a legal
wrong despite the exercise of all possible diligence by a plaintiff in
prosecuting a claim.' "59 Thus, as Justice Robertson pointed out, stat-
utes of repose are more likely to be found unconstitutional under the
Texas open courts provision. The following is a compilation of poten-
tial statutes of limitations which might be found to violate the open
courts provision of the Texas Constitution. This listing is not in-
tended to be exhaustive but rather illustrative of the various types of
stautes of limitations which might be unconstitutional if a prospective
plaintiff should discover his injury after the running of these limita-
tions periods or if this plaintiff discovers his injury relatively close to
the point in time at which these limitations periods have run their
course. These statutes have been selected based on their failure to
include any language which would suggest that the limitations period
begins to run at the point in time the injury or cause of action is
discovered.

1. The Statute of Limitations in Contracts for the Sale of Goods

Section 2.725 of the Texas Business and Commerce Code reads
that an action for breach of contract must be brought within four
years after the cause of action "accrues," defining accrual as "when
the breach occurs, regardless of the aggrieved party's lack of knowl-
edge of the breach."'"6 A breach of warranty is generally defined as
occuring when "tender of delivery is made."'' Obviously, applica-
tion of the Krusen doctrine to breaches of contract would have far-
ranging effects in the contract field. In Puretex Lemon Juice, Inc. v. S.
Riekes & Sons,1

1
2 a pre-Uniform Commercial Code case, the San

Antonio Court of Civil Appeals held that "the rule in Texas is that
limitation commences on a breach of implied warranty when the
buyer discovers or should discover the injury."'6 3 However, this case
was decided prior to the adoption of the UCC in Texas and as one
commentator has noted, it is still uncertain whether the "discovery
rule" will be applied under section 2.725 of the Business and Com-

159. Id.
160. TEX. Bus. & COM. CODE ANN. § 2.725(a), (b) (Tex. UCC) (Vernon 1968).
161. TEX. Bus. & COM. CODE ANN. § 2.725(b) (Tex. UCC) (Vernon 1968).
162. 351 S.W.2d 119 (Tex. Civ. App.-San Antonio 1961, writ ref'd n.r.e.).
163. Id. at 122-23 (emphasis added); See generally Comment, The UCC Statute of Limita-

tions' Conflict with the Equitable Rule of Discovery in Texas, 15 TEX. TECH L. REV. 417 (1984)
(general discussion of the possibility that the "discovery rule" may apply to the statute of
limitations under the UCC as adopted by Texas).
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merce Code in light of the fact that a majority of jurisdictions, includ-
ing the Fifth Circuit Court of Appeals,' 64 have ruled that the
limitations period begins to run at the time of the breach.1 6

' There-
fore this limitation period has a strong possibility of being found un-
constitutional under the open courts provision.

2. The Statute of Limitations in Regard to Civil Liability Under
the Texas Blue Sky Laws

In 1977, the Texas legislature outlined civil liability for securities
registration, prospectus, and dealer violations in the Texas Securities
Act. 16 6 This act allows recovery of damages by a securities buyer for
securities violations if the buyer brings suit within three years after
the sale notwithstanding the fact that this limitations period may be
shortened by a recission offer.' 6 7 Although this "three-year period is
lengthy compared to the one-year period for comparable violations of
federal law and the two-year period for comparable violations of typi-
cal state law, ' 6 there is always the possibility that a potential plaintiff
might not discover his economic injury until after the limitations pe-
riod has run. Because no language exists which tolls the limitations
period until the injury is discovered, a plaintiff might be denied a rea-
sonable opportunity to bring suit.

3. The Statute of Limitations in an Action for the Recovery of
Land

Article 5523a of the revised civil statutes provides an absolute
ten-year limitations period for commencement of a cause of action for
recovery of land based on a defective instrument. 69 The purpose of
this statute is primarily to quiet titles and any uncertainties concern-
ing land titles passing by and through a trustee's deed. Due to the
absence of any "accrual" language which would suggest that this limi-
tations period operates from the time of discovery of the injury, this
statute is also suspect.

164. Clark v. DeLaval Separator Co., 639 F.2d 1320 (5th Cir. 1981).
165. See Comment, supra note 163.
166. TEX. REV. CIv. STAT. ANN. art. 581-33 (Vernon Supp. 1984).
167. TEX. REV. CIv. STAT. ANN. art. 581-33(H) (Vernon Supp. 1984).
168. Bromberg, Civil Liability Under Texas Securities Act § 33 (1977) and Related Claims,

32 Sw. L. J. 867, 949 (1978).
169. TEX. REV. Civ. STAT. ANN. art. 5523a (Vernon 1958).
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4. The Statute of Limitations for Claims By and Against A
Dissolved Corporation

The Texas Business Corporations Act requires that a corporation
which has undergone dissolution must bring any claims it has in its
own name within three years of the dissolution.1 70 This limitation is
absolute and provides no alternative for those dissolved corporations
which could not discover a possible injury within the three-year pe-
riod. In addition, this statute provides that a dissolved corporation is
liable only for three years after its dissolution as against any claims
which might have arisen prior to the dissolution.1 7

' The purpose of
this provision is to protect shareholders, officers, and directors of dis-
solved corporations from prolonged and uncertain liability. It would
seem inequitable if a person was injured by a corporation but did not
discover this injury until after the three-year period had run and sub-
sequently was denied access to the courts by this statute of
limitations.

5. The Statute of Limitations for Actions to Contest a Will

This statute provides that: "Any person interested in any will
which shall have been probated under the laws of this State may insti-
tute suit . . . within four years after such will shall have been admit-
ted to probate, and not afterward."'' 72 This provision fails to provide
for the potential litigant who is unaware that a will has been probated
and subsequently attempts to bring suit to contest the will after the
limitations period has run.

6. The Architects and Engineers' Statute of Repose

In addition to the medical malpractice limitations periods in
PLIPPHA and the MLLIA, the only other statute of repose in Texas
is the architects and engineers' limitations period.' 73 This statute bars
any claim not brought within ten years after "the substantial comple-
tion of any improvement to real property or the commencement of
operation of any equipment attached to real property" as against a
registered or licensed engineer or architect. 74 Like the medical mal-
practice limitations provisions, this provision is devoid of any accrual

170. TEX. Bus. CORP. ACT. ANN. art. 712 (Vernon 1980).
171. Id.
172. TEX. REV. CIV. STAT. ANN. art. 5534 (Vernon 1958).
173. TEX. REV. CiV. STAT. ANN. art. 5536a (Vernon Supp. 1984).
174. Id.
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language and could possibly cut off a person's opportunity to sue
before that person realizes he has been injured. This statute does dif-
fer however, in that if an injured person's claim is presented in writing
to the architect/engineer within the ten-year period of limitations,
this period will be extended by two years from the time notice is
presented. 17- Additionally, if the alleged injury occurs in the tenth
year of the limitations period, the limitations period is further ex-
tended by two years. 176 Furthermore, the statute is inapplicable when
there is a written warranty of more that ten years, when the action is
against the person(s) "in actual possession or control of the real prop-
erty as owner, tenant. . ." and when willful misconduct or fraudu-
lent concealment is shown. 1 77  Although in two court of appeals
decisions this statute has been found not to violate either due process
or equal protection clauses,' 78 with the supreme court's new found
emphasis on the open courts provision, this statute is a likely candi-
date to be struck down as unconstitutional if the situation should arise
in which a prospective plaintiff could not have discovered his injury
within the ten-year limitations period.

V. CONCLUSION

Although this article might be interpreted as a criticism of the
results reached in Krusen, Bradford, and Neagle, this was not the pur-
pose intended in writing this article. The result reached in Krusen
and subsequently affirmed in Bradford and Neagle is an excellent ex-
ample of how the courts should work. In response to an unconstitu-
tional act of the legislature, the court has invoked the constitutional
protections guaranteed by the open courts provision. In Krusen, the
court saw fit to protect the interests of the common man-a political
body which sometimes, although at the core of our political system,
goes unnoticed in Austin. Although this author would suggest that
the court redevelop its guidelines for determining the constitutionality
of a statute under the open courts provision, as the statute applies to a
potential litigant, 179 it is apparent that the court has made the correct

175. Id.
176. Id.
177. Id.
178. Ellerbe v. Otis Elevator Co., 618 S.W.2d 870 (Tex. Civ. App.-Houston [1st Dist.]

1981, writ refd n.r.e.); Hill v. Forrest & Cotton, Inc., 555 S.W.2d 145 (Tex. Civ. App.-
Eastland 1977, writ ref'd n.r.e.); See Comment, Statutes of Repose in Products Liability: Death
Before Conception?, 37 Sw. L. J. 665, 690-91 (1983).

179. As it stands now, it seems that the court will still apply the two-prong test developed
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first move in applying the open courts provision.
However, as has been said before, "[t]he chief cause of problems

is solutions."' 80 Just as Krusen was a solution, it too has created its
fair share of problems. If any criticism should be leveled at the
courts, this criticism would center around the fact that the Bradford
and Neagle courts had the opportunity to move Texas away from the
state of uncertainty it is currently in with regards to the open courts
provision. Thus, the purpose of this article was twofold: to survey
the development of the open courts provision and the discovery rule,
and to bring to the attention of the legal community, and more specifi-
cally the courts, some of the questions that must be confronted in
developing this area of the law.

Some brief thoughts are in order, however, in regard to the ques-
tions raised by Krusen. It seems almost certain that the legislature
abolished the discovery rule in PLIPPHA and the MLIIA. In pass-
ing PLIPPHA, the legislature had before it the "accrual" language
present in article 5526, along with the courts interpretation of this
language in cases like Gaddis v. Smith."' The legislature, however,
was quite unambiguous in deleting this accrual language from
PLIPPHA and the MLIIA. Members of the supreme court should
refrain from dwelling on the question of whether the discovery rule
was abolished and move onwards to questions such as whether the
discovery rule is a right of constitutional dimensions. Although one
might argue that the discovery rule was "constitutionalized" in

from Hanks v. City of Port Arthur, 121 Tex. 202, 48 S.W.2d 944 (1932) and Sax v. Votteler,
648 S.W.2d 161 (Tex. 1983). In these cases the court held that "the right to bring a well-
established common law cause of action cannot be effectively abrogated by the legislature ab-
sent a showing that the legislative basis for the statute outweighs the denial of the constitution-
ally-guaranteed right of redress." Nelson v. Krusen, 678 S.W.2d 918, 922 (quoting Sax v.
Votteler 648 S.W.2d at 665-66 (emphasis added). This author would posit that no balancing
test should be applied in determining the constitutionality of a limitations period under the
open courts provision if a person's cause of action has been cut off before the person had a
reasonable opportunity to discover the wrong and bring suit. Nowhere in the open courts
provision is there an allowance for statutes which "balance-out" in favor of the legislature,
statutes which would otherwise be unconstitutional for denying a person his "constitutionally
guaranteed right to redress."

In addition, why is it necessary that a person have a "well-established common law cause
of action" in order to invoke the protection of the open courts provision? If the courts or the
legislature see fit to establish a "new" cause of action, then it seems only logical and fair, that
this cause of action be granted the same protections as those causes of action which are well-
established in the common law.

180. Commentary by Eric Severeid, the CBS Evening News (Dec. 29, 1970).
181. Nelson v. Krusen, 27 Tex. Sup. Ct. J. 82, 83 (Nov. 19, 1983), withdrawn, 678 S.W.2d

918 (Tex. 1984).
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Krusen,182 the court never expressly stated their desire to do so. If
indeed the discovery rule is found to be constitutionally mandated by
the open courts provision, the next logical step for the courts would
be to apply the discovery rule to other statutes of limitations which
"cut off an injured person's right to sue before the person has a rea-
sonable opportunity to discover the wrong and bring suit."'18 3 The
wording of the open courts provision makes no distinction between
those litigants who seek access to the courts for redress of injuries
resulting from medical malpractice, a breach of contract,'84 or negli-
gent engineering or architectural design.18 5

Another question raised in Krusen was whether Robinson v.
Weaver 86 was overruled. Although the Krusen court tried to distin-
guish Robinson on the basis that Robinson involved article 5526 of the
revised civil statutes, Krusen has sub silentio overruled the Robinson
decision. The difference between negligent diagnosis and negligent
treatment is in effect more semantic that it is substantive. As Justice
Pope stated in his dissent to Robinson: "It is true that in a misdiagno-
sis case, a physical object is not involved, but this does not mean that
a fradulent claim may be more easily asserted."'8 7 Justice Pope rea-
soned that because treatment, or the lack thereof, follows diagnosis,
"[tihe fact that the treatment is the kind normally administered for
the ailment the doctor allegedly improperly diagnosed is strong evi-
dence of the diagnosis." '

"8 He also considered office and hospital
records as further evidence of the misdiagnosis. 9

The other justification enunciated by the Robinson court in dis-
tinguishing negligent treatment from negligent diagnosis was based on
the fact that medicine is a constantly evolving science, which imposes
a great burden on medical diagnosticians to show that their conduct
did not fall below the standard of care present at the time of the al-
leged misdiagnosis. This justification makes little sense when ex-
amined closely because not only does medicine evolve and change in

182. Respondent's Motion for Rehearing at 5, Krusen 678 S.W.2d 918 (Tex. 1984). It
seems almost certain that Krusen elevates the discovery rule to the status of a constitutional
right.

183. 678 S.W.2d at 923.

184. See supra notes 160-65 and accompanying text.
185. See supra notes 173-78 and accompanying text.
186. 550 S.W.2d 18 (Tex. 1977). See supra notes 137-44.
187. Robinson, 550 S.W.2d at 24 (Pope, J., dissenting).
188. Id. (quoting Yoshizaki v. Hilo Hospital, 50 Hawaii 150, 433 P.2d 220, 223-24 (1967).
189. Robinson, 550 S.W.2d at 24 (Pope, J., dissenting).
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fields of medical diagnosis, it also changes in medical treatment fields.
Therefore, proving the medical standard of care which prevailed at
the time of the alleged injury would be difficult for all doctors without
regard for the diagnosis/treatment distinction. By treating misdiag-
nosis differently than negligent treatment, the court tells patients that
they trust their physicians advice at their own risk 9° and ultimately,
"encourages patients to distrust their doctors." 19' Neither of these
results are desirable.

The Krusen court has set the stage for the development of both
the discovery rule and the open courts provision in Texas. Both prin-
ciples attempt to guarantee the people of this state that they will have
access to the courts to seek redress for injuries that they claim, and
although the future of the discovery rule and the open courts provi-
sion is hazy at this point in time, it is comforting to know that the
court was bold enough to forge a forward path for the development of
these provisions. Hopefully, the court will answer the questions it has
raised and takes us from our present state of limbo.

William B. Mateja

190. Id. at 23. The Michigan Supreme Court reasoned that it would be "illogical and
unintelligent" to place a duty upon a patient to "determine on the date he last consults a
physician that malpractice has taken place, when he in fact relies upon the advice that consti-
tutes the malpractice." Johnson v. Caldwell, 371 Mich. 368, -, 123 N.W.2d 785, 791 (1963)
(citing Ayers v. Morgan 397 Pa. 282, -, 154 A.2d 788 (1959)).

191. Robinson, 550 S.W.2d at 24.
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