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This Article surveys the decisions of the Fifth Circuit from July
1, 1983, through June 30, 1984,' in the area of civil procedure. Juris-
dictional questions and choice of law issues are omitted, as are certain
other areas that might be considered within the field.2

Appellate decisions dealing with procedural questions are nu-
merous (strictly speaking, every appeal necessarily presents at least
one procedural issue), but most of the Fifth Circuit's opinions during
the survey period have included only brief reference to procedural
matters in the context of well-established law. Novel interpretations
have tended to concern nonrecurring situations. There are, accord-
ingly, few landmark decisions. Even the court's en banc opinions deal
largely with procedural devices that are most frequently encountered
in specialized practices.3

The relative absence of important procedure decisions is actually
a good sign, because it indicates that the court is addressing real con-
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2. Jurisdiction, abstention, and Erie doctrine questions, for example, are covered in a
separate article on federal jurisdiction in this symposium. See Baker, Federal Jurisdiction,
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troversies, and it is deciding them on the merits. Unfortunately, how-
ever, this circumstance leads to a survey that is uneven and diffuse. It
is necessary to review a large number of little decisions rather than a
few big ones. Nevertheless, such a survey may be useful as an indica-
tion of current Fifth Circuit attitudes toward old problems. The fol-
lowing discussion attempts to achieve that goal by discussing
procedural issues in roughly the order in which they would arise in
litigation. There are four sections, devoted in turn, to pretrial proce-
dure, trial, judgments, and appeals.

I. PRETRIAL PROCEDURE

A. Pleadings: Sufficiency and Amendment

1. Jurisdiction

In Ehm v. National Railroad Passenger Corp.,' the district court
dismissed both for lack of subject matter jurisdiction and for failure to
state a claim. The Fifth Circuit reversed, stating that such a dismissal
had a "fatal inconsistency" and therefore could not stand.5 "Federal
jurisdiction," said the court, "is not so ambidextrous as to permit a
district court to dismiss a suit for want of jurisdiction with one hand
and to decide the merits with the other."6  The difficulty in the case
was that the jurisdictional statute involved was itself double-barrelled
in that it granted "jurisdiction to enjoin" the defendant agency from
acting "improperly." 7  Although the concept that a court without
jurisdiction cannot decide the merits of a dispute is a familiar one,
some jurisdictional concepts may be so closely related to the merits as
to make the distinction metaphysical.

2. Pro Se Complaints

The court continued its lenient reading of pro se complaints. For
example, in Alexander v. Ware,8 the Fifth Circuit observed that pro se
pleadings are to be subjected to a less stringent standard of scrutiny
than formal pleadings drafted by lawyers.9 The court held that the

4. 732 F.2d 1250 (5th Cir. May 1984).
5. Id. at 1257.
6. Id, (quoting Opelika Nursing Home, Inc. v. Richardson, 448 F.2d 658, 667 (5th Cir.

1971)).
7. 732 F.2d at 1257.
8. 714 F.2d 416 (5th Cir. Aug. 1983).
9. Id. at 419.
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lack of a claim must be beyond doubt in order to dismiss.' 0 Alexander
involved an exceptional pro se complaint that was facially nonfrivo-
lous. The court held the complaint sufficient because it drew the
court's attention to an apparent failure of prison officials to comply
with a court order." Predictably, this rule of leniency has encouraged
a blizzard of frivolous complaints and appeals. A typical example of
such frivolous claims is the case of McFadden v. Lucas,'" in which the
pro se petitioner complained that "twenty-two correctional officers
armed with sticks and Lupine natures" ordered him shaved in accord-
ance with a valid regulation and that this action violated his civil
rights.' 3 In view of the more than 1,000 pending prisoner lawsuits in
Houston alone, for which taxpayers spent $630,000 in court costs at-
tributable to a single division of a single district over a twelve month
period,' 4 appellate leniency may be unwarranted. The proliferation of
bizarre and abusively repeated claims not only wastes state resources,
but it reduces the time district courts and magistrates can spend on
meritorious claims.

3. Amendment

The liberal approach to amendment embodied in the Federal
Rules was carried forward during the survey period. For example,
one case held that a summary judgment and dismissal motion should
have been held in abeyance and a motion for leave to amend granted,
even though the plaintiff had erred in not attaching a copy of the
proposed amendment.' 5 Even at trial, amendment must be granted
unless prejudice is, affirmatively shown. 16 In Crossland v. Canteen
Corp., '" the Fifth Circuit held that the trial court had abused its dis-
cretion in denying Crossland leave to file a trial amendment to assert
a claim for attorney fees, even though the requested relief had not
been the subject of any pretrial pleadings.' 8

Additionally, the court decided one interesting case regarding

10. Id.
II. Id.
12. 713 F.2d 143 (5th Cir. Sept. 1983), cert. denied, 104 S. Ct. 499 (1983).
13. Id. at 145.
14. See Inmate Lawsuits Mushroom: Court Costs Whopping $630,000 in 12-Month Pe-

riod, Houston Chronicle, Mar. 18, 1984, section 3, at 1, col. 3.
15. Zaidi v. Ehrlich, 732 F.2d 1218 (5th Cir. May 1984).
16. FED. R. Civ. P. 15(b).
17. 711 F.2d 714 (5th Cir. Aug. 1983).
18. Id. at 729.
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the effect of superseded pleadings after amendment. Although such
pleadings are not binding, they do have the effect of evidentiary ad-
missions if received in evidence. In White v. Arco/Polymers, Inc.,
the court considered the evidentiary effect of superseded pleadings in
concluding that fact findings favorable to the plaintiff were clearly
erroneous.

B. Discovery

1. Trial Court Supervision of Discovery

There were relatively few discovery decisions during the survey
period. The absence of decisions is a positive sign, because it probably
means that district judges' supervision of discovery is effective and not
abusive. In King v. Fidelity National Bank,"° a party facing sanctions
for failure to appear for deposition pursuant to both notice and sub-
poena argued that the subpoena was defective and that a motion to set
it aside had been timely filed. The court held that, because the time
for taking the deposition had passed, it was too late to attack the va-
lidity of the subpoena. 2 A motion to set aside a subpoena must be
not only made but granted before the scheduled deposition to excuse
compliance. The holding in King may be impractical, because in
many situations it is difficult to obtain an actual decision by the dis-
trict court before the date of a scheduled deposition.22 However,
these effects are mitigated because the decision is confined to the fail-
ure to appear. Arguably, objections to specific questions or to har-
rassment would be different.

2. Scope of Discovery

Rule 26(b)23 extends discovery to matters "reasonably calculated
to lead to admissible evidence." Rule 26(C) 24 authorizes the trial
judge to protect the discoveree from harrassment, embarrassment and
undue expense. These provisions were construed in Duke v. Univer-
sity of Texas at El Paso.2 1 In Duke, the plaintiff in a sex discrimina-

19. 720 F.2d 1391 (5th Cir. Dec. 1983).
20. 712 F.2d 188 (5th Cir. Aug. 1983).
21. Id. at 191.
22. District judges could be expected to resist such emergency supervision, and the re-

quirement might encourage harrassment.
23. FED. R. Civ. P. 26(b).
24. FED. R. CIv. P. 26(c).
25. 729 F.2d 994 (5th Cir. Apr. 1984).
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tion action sought discovery of promotion and pay records of other
departments of the defendant university in an effort to show that ex-
planations for her adverse treatment were pretextual.26 The district
judge granted the university's motion for a protective order, denied
class certification, and, after trial on the merits, found against the
plaintiff. The Fifth Circuit reversed, holding that the plaintiff was not
given adequate opportunity for discovery either upon class certifica-
tion or upon her individual claim and that the protective order was an
abuse of discretion. 27 The court emphasized the existence of docu-
ments showing pay disparities, which it considered to support the dis-
covery request. 28 Although the Fifth Circuit expressed sympathy for
the trial judge's need to manage a heavy docket, the decision reduces
a trial court's discretion to limit discovery of uninvolved entities or
departments whose information might contribute circumstantial
evidence.

C. Summary Judgment

1. Conditions for Granting Summary Judgment

The court demonstrated an unwillingness to allow technical re-
quirements to affect the granting of summary judgments. Thus in
United States v. Stribling Flying Service, Inc. ,29 a summary judgment
loser asked the trial court to vacate the decree because of the movant's
failure to attach copies of controlling instruments to the papers served
upon it as required by rule 56. The court, upheld the summary judg-
ment. However, the court's tendency to limit summary judgment is
exemplified by decisions that have included dictum to the effect that
summary judgment should rarely be granted in personal injury or
complex civil cases.3" Other than as a reinforcement of the sparing
standard for summary judgment generally, such dictum is unwar-
ranted, in that the court has upheld summary judgments in precisely

26. Id. at 996.

27. Id. at 997.
28. Id. at 996.
29. 734 F.2d 221 (5th Cir. June 1984).

30. See Transource Int'l, Inc. v. Trinity Indus., Inc., 725 F.2d 274, 279 (5th Cir. Feb.
1984) (The court noted that the principle favoring caution "is especially true as to complex"
cases, in which summary judgment is "not generally favored," but affirming summary judg-
ment on such a claim). See also Davidson v. Stanadyne, Inc., 718 F.2d 1334, 1338 (5th Cir.

Nov. 1983) (holding that summary judgment is "rarely appropriate in negligence or products
liability cases, even where material facts are not disputed").
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such cases without mentioning the dictum.3'

2. Hearing

Rule 56 requires a hearing on the motion for summary judg-
ment.3 2 The interpretation of this requirement was at issue in Ham-
man v. Southwestern Gas Pipeline, Inc.

3 3 Local rules provided that
motions would be taken under advisement and decided without oral
argument unless the district court ordered otherwise. Consequently,
a final judgment based upon the motion was entered without the at-
torneys personally appearing to argue it. The Fifth Circuit held that a
hearing need not necessarily be an oral one; rule 56(c) was merely
designed to require a notice period before a matter is decided.34

Given the nature of summary judgment, the court's discretion not to
grant it despite permissive conditions for doing so, and the appropri-
ateness of interrogating counsel, an argument can be made in favor of
actual appearance and oral presentation. The Fifth Circuit's affirm-
ance, however, is justified by considerations of efficiency. Docket con-
trol should normally be left to the district court.

D. Multiple Parties and Claims

1. Compulsory Counterclaims; Crossclaims

In Montgomery Elevator Co. v. Building Engineering Services
Co. ,5 the Fifth Circuit interpreted and applied the existing "logical
relationship" test for a compulsory counterclaim. A logical relation-
ship exists when "the same operative facts serve as the basis of both
claims" or when "the aggregate core of facts upon which the claim
rests activates additional legal rights, otherwise dormant, in the de-
fendants." 36 In the initial suit, an injured plaintiff charged both a gen-
eral contractor and a subcontractor with negligence. The defendants
prevailed. The subcontractor, however, felt itself aggrieved because
the general contractor had failed to include it as an insured pursuant
to the terms of the subcontracting agreement, and the subcontractor

31. See Thompson v. Johns-Manville Sales Corp., 714 F.2d 581 (5th Cir. Sept. 1983).
32. FED. R. Civ. P. 56.
33. 721 F.2d 140 (5th Cir. Dec. 1983).
34. Id. at 142.
35. 730 F.2d 377 (5th Cir. Apr. 1984).
36. Id. at 380. (citing Plant v. Blazer Fin. Servs., Inc., 598 F.2d 1357, 1361 (5th Cir.

1979)).
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therefore had to pay its own attorney fees to defend itself.37 The
Fifth Circuit held that the subcontractor's subsequent suit for those
attorney fees was not a compulsory counterclaim.3" The first suit was
concerned with liability for a personal injury, not with "subsequent
shifting of the burden of satisfying the judgment. ' 39 This application
of the logical relationship test seems consistent with past interpreta-
tions, but it may have been unnecessary. A claim by the subcontrac-
tor against the general contractor in the initial suit would not have
been a counterclaim, 4 but rather a crossclaim,4 1 and hence not com-
pulsory in any event.4"

2. Persons Necessary for Just Adjudication

In Kelly v. Commercial Union Insurance Co. ,43 plaintiff brought
suit upon a fire insurance policy. Defendant insurer moved to dismiss
for failure to join a secured lender, which was designated as the loss
payee under the policy and which defendant claimed was a "person
necessary for just adjudication" pursuant to rule 19. 4 Citing the
Supreme Court's decision in Provident Tradesmen's Bank & Trust
Co. v. Patterson,45 the court tacitly recognized that the insured lender
was a person who should be joined if feasible,46 but it then faced the
question whether, because joinder at that point was impossible, the
judgment could be upheld pursuant to the four-part "equity and good
conscience" test of rule 19(b).47 The court pointed out that the non-

37. Id. at 379-80.
38. Id. at 380.
39. Id.
40. It may have become a counterclaim had the general contractor first crossclaimed

against the subcontractor, so that the general contractor became an "opposing party" pursuant
to rule 13(a). The opinion mentions no such crossclaim.

41. Interestingly, the subcontractor's failure timely to claim against the general contrac-
tor did have the effect of destroying the claim, but under Louisiana law rather than the com-
pulsory counterclaim rule. The Fifth Circuit concluded that Louisiana law required the
defendant to be put "into fault" if its breach was merely passive. 730 F.2d at 382. Failure to
insure the subcontractor was a mere passive "failure to act." Timely demand for insurance, or
at least for defense of the claim in the personal injury action, was a necessary ingredient of the
subcontractor's attorney's fees claim, and it was not adequately made. Id. at 383.

42. Rule 13 provides that a crossclaim "may" be filed in the main action. Thus a crossc-
laim is permissive, rather than compulsory. FED. R. Civ. P. 13(g).

43. 709 F.2d 973 (5th Cir. July 1983).
44. Id. at 975. The motion also attacked the failure to join another insurer of the prop-

erty and its loss payee. Id.
45. 390 U.S. 102 (1968).
46. 709 F.2d at 978.
47. Briefly stated, the four variables, as identified by the Supreme Court in Provident

19851



TEXAS TECH LAW REVIEW

joined insured could protect its interest by collecting from the plain-
tiff, that it was not likely the defendant would be subjected to multiple
liability, and that the defendant could have avoided all risks by inter-
pleading the insured pursuant to rule 22. It concluded, therefore, that
the absent insured was not indispensable, and the judgment should
stand.48

3. Intervention

In New Orleans Public Services, Inc. v. United Gas Pipeline Co. ,
the en banc court faced a knotty question concerning intervention of
right. A class of city officials and ultimate gas consumers sought to
intervene in a contract dispute between a pipeline and a utility, claim-
ing that they would be the real parties affected by resolution of the
dispute.5° The court construed rule 24(a)(2) as imposing four require-
ments for intervention as a matter of right: timely application; an
interest in the applicant relating to the property or transaction that is
the subject of the action; a possibility that the action may, as a practi-
cal matter, impair the applicant's ability to protect that interest; and
lack of adequate representation by other parties. 5' The court focused
on the second requirement, that the application for intervention have
an interest relating to the transaction which is the subject of the
action.

The court stated the issue narrowly: "What kind of interest is
required?"52 It recognized that "the 1966 amendments to Rule 24(a)
eliminated the former general requirement that the applicant be le-
gally bound by the result of the action, substituting the more flexible
and practical [test] of the third requirement in the rule's current ver-
sion. Otherwise, however, the kind of interest necessary was not af-
fected." 3 That interest must be "direct, substantial, [and] legally

Tradesmen's, are: (1) the plaintiffs interest in a forum; (2) the defendant's interest in multiple

or otherwise inappropriate responsibility; (3) the interest of the nonjoined necessary person;
and (4) the public interest in complete, efficient resolution. 390 U.S. at 109-11.

48. 709 F.2d at 978. The court relied heavily upon Smith v. State Farm Fire & Cas. Co.,
633 F.2d 401 (5th Cir. 1980), in which a trustee in bankruptcy claiming an interest in insur-
ance proceeds was held not indispensable for similar reasons.

49. 732 F.2d 452 (5th Cir. May 1984) (en banc).

50. Id. at 460.

51. Id. at 463. These elements are derived from FED. R. Civ. P. 24(a).

52. 732 F.2d at 463.

53. Id.
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protectable ... in the proceedings."54 The court held that the ulti-
mate consumers had no legal interest in the contract dispute because
they were neither parties to the contract nor third-party benefi-
ciaries. 55 The putative intervenors' claim that they were the real par-
ties in interest was rejected on the ground that that term denotes the
person possessing the rights sought to be enforced, rather than the
person who will ultimately benefit economically. 56

Perhaps the putative intervenors' strongest claim was that they
asserted an interest within the zone of regulatory protection, and that,
in public law cases, such a party may possess a special kind of stand-
ing based upon a substantive right not to have the regulatory statute
violated. However, this argument was also rejected, because neither
the utility nor the pipeline had raised any regulatory or statutory
claims or defenses. 5

' Finally, over the vigorous dissent of five judges,
the court held that denial of permissive intervention pursuant to rule
24(b) was not an abuse of discretion.58

E. Class Actions and Shareholder's Derivative Suits

1. Class Certification and Definition

In Richardson v. Byrd,59 the Fifth Circuit upheld a class certifica-
tion order in a sex discrimination suit that included both actual em-
ployees and applicants for employment. The court emphasized that
class definition is reviewable only for abuse of discretion.' Further-
more, the court stated that a class is to be the product of evidentiary
developments; that is, the district judge must define, redefine, subclas-
sify, and decertify as is appropriate in response to the progression of

54. Id. The court cited Diaz v. Southern Drilling Corp., 427 F.2d 1118, 1124 (5th Cir.
1970), cert. denied, 400 U.S. 878 (1970).

55. Id. at 466-69.
56. Id. at 470.
57. Id. at n.35.
58. Id. at 472-73. The dissenters pointed out that the suit was "not just a little breach of

contract case between two corporations." Id. at 473. The case would inescapably decide the
amount citizens would pay their enfranchised monopoly, the utility. Id. The dissent empha-
sized the importance of "pass-through" provisions, which the dissenters regarded, perhaps
erroneously, as removing assurances that the utility would protect this interest. Id. at 474.
Conceding that the standard was one of "clear abuse," the dissent found the only counter-
weight cognizable under 24(b) to be "whether the intervention will unduly delay or prejudice
the adjudication of the rights of the original parties," and, at least with respect to the mayor
and the city council of New Orleans, found that it would not. Id.

59. 709 F.2d 1016 (5th Cir. July 1983), cert. denied, 104 S. Ct. 527 (1983).
60. Id. at 1019.

1985]



TEXAS TECH LAW REVIEW

the case from assertions to facts.6 ' Although the interest of those who
were not hired might appear at first blush to be categorically different
from that of those who were employed but allegedly subjected to dis-
criminatory terms and conditions, the court noted that both types of
claims could involve common issues of law or fact. If the employer's
practices were infected by subjective, discriminatory decision-making
processes, their impact might be sufficient to connect otherwise differ-
ently situated persons. 62 Richardson represents a liberal approach to
the approval of district court discretion in defining classes and allows
relatively broad categorization.

2. Class Action Administration

In Greenhaw v. Lubbock County Beverage Association,63 the
court found itself involved in a variety of issues relating to the admin-
istration of class actions.6 4 Interestingly, although the court conceded
the possibility that no member of the class stood to recover nearly as
much as class counsel, it held that certification was proper if the req-
uisite conditions of rule 23 were present.65 Actual recovery by class
members was only $17,482, but the court, against a claim of abuse of
discretion, entered an attorney's fee award of $246,517 because liabil-
ity findings had created a potential recovery fund of $2 million.66 The
small size of actual, payable claims was arguably due to the district
court's orders for management of the class. The orders included a
requirement that claimants actually appear in person before the mag-
istrate administering the damage fund, a prohibition upon claimants'
increasing the amount of their claims after initital filing in the damage
phase, and a refusal to permit claimants to file after the deadline set in

61. Id.
62. Id. at 1020. The court distinguished General Telephone Co. v. Falcon, 457 U.S. 147

(1982), in which an employee was not permitted to maintain a class action on behalf of appli-
cants who were not hired. In that case, according to the Fifth Circuit, the representative failed
to allege sufficient facts showing "across-the-board" policies similarly affecting both promotion
and hiring. But in Richardson, the court concluded that lack of promotional opportunities for
female employees was sufficiently connected, by allegation, to the lack of employment slots for
newly hired employees, so that the two types of discrimination could be considered as one for
class certification purposes. 709 F.2d at 1020.

63. 721 F.2d 1019 (5th Cir. Dec. 1983).
64. In addition to the issues reviewed in the text, the court faced class definition issues.

Lack of evidence with respect to injury to some members of the class caused the court to
redefine the original certification, narrowing it to a more recent time period. Id. at 1029.

65. Id. at 1024. See, FED. R. Civ. P. 23(a)(b).
66. Id. at 1031-32.
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the class notice.67 The Fifth Circuit upheld these orders as "within
the range of the trial court's discretion to control the course of the
litigation before it and to protect the defendants from spurious
claims."68 Again, the decision in Greenhaw represents a relatively lib-
eral deference to the trial court's discretion.

3. Approval of Settlement

In Ruiz v. McKaskle,69 the district court approved a stipulated
modification of a decree based upon notice to an inmate class. Notifi-
cation was accomplished by placing copies in the "writ room" of each
unit, publication in the prison newspaper, and posted notices.70 The
Fifth Circuit upheld the approval because the notice fairly recited the
agreement without unnecessary legalisms, was duplicated in Spanish,
concerned a minor modification, reflected an agreement that effectu-
ated a previous appellate reversal, and was the subject of a full eviden-
tiary hearing.7

The fairness of settlements was also at issue in the context of
stockholders derivative suits. In Maher v. Zapata Corp.,72 the court
noted that the notoriously difficult nature of stockholders derivative
suits led settlements to be particularly favored.7 3 Nevertheless, the
burden of showing fairness was upon the proponents of the settle-
ment. A district court must reject a settlement agreement, no matter
how acceptable it may otherwise be, if it is not free of collusion.74 The
settlement in Maher provided for relinquishment of claims against in-
dividual defendants, but no monetary consideration passed to the cor-
poration. Nevertheless, the district court approved the settlement
because disputes against the corporation were settled, corporate pol-
icy was changed, and a manager was ousted. The court stated, "In-
stead of choosing the course of securing the greatest possible money
judgment, the parties and the [district] court chose the course of ter-

67. Id. at 1032-33.
68. Id. at 1033.
69. 724 F.2d 1149 (5th Cir. Feb. 1984).
70. Id. at 1152.
71. Id. at 1153. See also Maher v. Zapata Corp., 714 F.2d 436, 452 (5th Cir. Sept. 1983)

(settlement of shareholders derivative suit must be preceded by notice, but it need not "elimi-
nate all occasion for diligence on the part of the stockholders" and need not explain all
consequences).

72. 714 F.2d at 452.
73. Id. at 455.
74. Id. at 454-55. The district court's failure to estimate the range of possible recovery

was held to be excused by the circumstances, including a full statement of reasons. Id. at 461.
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minating litigation and taking steps to assure that conduct, such as
had been disclosed, could not occur in the future."75 This intangible
calculus, which led the Fifth Circuit to the conclusion that the district
court's approval of the settlement was not an abuse of discretion, indi-
cates considerable freedom in the district judge to approve settlements
that are not demonstrably beneficial by hard evidence.

II. TRIAL

A. The Right to Trial by Jury

1. Statutory Claims, Mixed Law-Equity Cases, and the Effect of
Denial of the Right

In Roscello v. Southwest Airlines Co.,76 a fired employee sued
both his union, for a claimed breach of the duty of fair representation
under the National Labor Relations Act, 7 and his employer, for al-
leged wrongful discharge.7" The district court denied his timely de-
mand for a jury trial.79 The Fifth Circuit, relying upon its previous
decision in Cox v. CH. Masland & Sons, Inc."° and the Supreme
Court's decision in Ross v. Bernhard,"' set out three factors for decid-
ing whether there is a right to jury trial: the customary manner of
trial of the cause prior to merger of law and equity; the nature of the
remedy; and practical abilities and limitations of juries.8 2 From its
decision in Cox, the court held that the fair representation claim was
analogous to common law tort claims customarily tried to juries, that
the seeking of damages was a legal remedy traditionally found by ju-
ries, and that a jury could adequately find the facts and award dam-
ages. 3 Interestingly, although it considered the question controlled
by Ross, the court did not cite the more recent decision of the
Supreme Court in Curtis v. Loether, 4 concerning the right to trial by
jury in statutory claims. In Curtis, the court appeared to emphasize
the question whether there were close historical common law analogs
of the statutory claim that were legal in nature, carrying the right to

75. Id. at 467.
76. 726 F.2d 217 (5th Cir. Mar. 1984).
77. 29 U.S.C. §§ 151-166 (1982).
78. 726 F.2d at 219-20.
79. Id. at 220.
80. 607 F.2d 138 (5th Cir. 1979).
81. 396 U.S. 531 (1970).
82. 726 F.2d at 220.
83. Id.
84. 415 U.S. 189 (1974).
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trial by jury.' 5 In any event, having recognized a right to trial by jury
upon the fair representation claim, the court in Roscello went on to
hold that issues common to both claims must be submitted to the
jury, even though the second claim against the employer for wrongful
discharge, might be equitable in nature. Because plaintiff's evidence
on both claims was sufficient, the denial of jury trial required remand
of both claims.8 6 The court's approach does not appear to be fully
consistent with Curtis, which would have mandated a different result
had the court not found close analogies in the common law to the
duty of fair representation.

2. Demand

Although timely demand for trial by jury must be made within
ten days after the last substantive pleading, rule 38(b) does not pre-
scribe any formalistic language.8 7 In Pinemont Bank v. Belk, 8 local
rules prescribed a cover sheet with a preprinted notation: "Jury De-
mand: check 'yes' only if demanded in Complaint. Yes - No _.,89

The plaintiff checked the box marked "Yes," although, in fact, he had
made no demand in the complaint.9° At the time of trial, defendant
claimed that he had relied in good faith upon the indication of jury
demand in the cover sheet. The Fifth Circuit reversed the district
court's denial of jury trial.9 ' Although criticizing reliance upon the
cover sheet as dangerous and "not the preferred method of compli-
ance" with the jury demand rule, it held that the right was preserved9 2

under these circumstances. 93

B. Directed Verdict and Related Procedures

1. The Standard for Directed Verdict

In South Hampton Co. v. Stinnes Corp., a diversity case that
required application of Texas substantive law, the court reaffirmed
that the standard for directing a verdict was a procedural matter gov-

85. Id. at 195-96.
86. 726 F.2d at 221-25.
87. FED. R. Civ. P. 38(b).
88. 722 F.2d 232 (5th Cir. Jan. 1984).
89. Id. at 235 n.L
90. Id. at 235.
91. Id.
92. Id. at 235, 239.
93. Id. at 236.
94. 733 F.2d 1108 (5th Cir. May 1984).
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erned by federal rather than state rules even in diversity cases.95 The
federal standard is met, said the court, "[i]f, considering all the evi-
dence, the facts and inferences point so strongly and overwhelmingly
in one direction that reasonable persons could not arrive at a contrary
verdict ... ."96 In that event, the motion should be granted. The
interesting aspect of the decision in South Hampton is that the court
distinguished the federal standard from the Texas state courts' ap-
proach to an instructed verdict, under which a court asks "whether
there is 'any evidence of probative force' to raise the factual issues
presented."97 Thus, a Texas court may instruct a verdict only if there
is no evidence of probative force to support a finding.98 The federal
standard focuses more clearly upon all of the evidence, as distin-
guished from emphasizing that favoring the plaintiff, and thus the fed-
eral standard makes it easier to direct a verdict.

2. Dismissal During Bench Trial-Legal Insufficiency

In a nonjury trial, a challenge to the sufficiency of the opponent's
evidence is raised not by directed verdict, but by a motion for dismis-
sal pursuant to rule 4 1(b).9 9 Because the judge is also the trier of fact
in a nonjury trial, he has full authority to make credibility determina-
tions and factual inferences for or against either party. Thus he may
enter an order of dismissal with prejudice when the authority to grant
a directed verdict would be denied the judge in a jury trial. The Fifth
Circuit made this distinction in St. Bernard General Hospital, Inc. v.
Hospital Service Association."0 The court stated that the two stan-
dards differ slightly, a description that seems understated. Because a
reviewing court is bound to reverse a directed verdict if reasonable
factual grounds for doing so can be found, and because a court is
bound to affirm a nonjury dismissal if it can be supported by credibil-
ity determinations, the difference seems significant rather than
slight. 10'

95. Id. at 1116.
96. Id. See also Boeing Co. v. Shipman, 411 F.2d 365, 374 (5th Cir. 1969) (en banc) ("If

facts and inferences point so strongly and overwhelmingly in favor of one party that the court
believes that reasonable men could not arrive at a contrary verdict, granting of the motion [for
a directed verdict] is proper.").

97. 733 F.2d at 1116.
98. Douglass v. Panama, Inc., 504 S.W.2d 776, 777 (Tex. 1974).
99. FED. R. Civ. P. 41(b).

100. 712 F.2d 978, 983-84 (5th Cir. Aug. 1983), cert. denied, 104 S. Ct. 2342 (1984).
101. In another interesting case involving sufficiency of the evidence upon a motion to

dismiss, City of Waco v. Bridges, 710 F.2d 220 (5th Cir. July 1983), cert. denied, 104 S. Ct.
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C. Charge of the Court, Jury Deliberations, and Verdict

1. Form of Verdicts and Instructions

Rule 49(a) grants the trial court broad discretion to frame the
charge in terms of generality or specificity. °2 In Bryan v. Cargill,
Inc.,103 the district court rejected the defendant's proposed submission
of ten special interrogatories that separated each of the ultimate fact
issues and instead submitted a single special interrogatory, accompa-
nied by explanatory definitions and instructions."o The Fifth Circuit
held that the interrogatory, read in conjunction with the instructions,
adequately presented the contested issues and the defendant's factual
defense. 105

Deference to the trial judge's framing of the charge carried over
to other areas as well. For example, in Bueno v. City of Donna, °6 the
court held that affirmative submission of the required elements of a
plaintiff's claim was sufficient, even in the absence of instructions to
hold to the contrary if the jury believed defendant's contentions.'0 7

Omission of the evidentiary factors subordinate to an ultimate issue
was not considered grounds for reversal when counsel had an oppor-
tunity to emphasize those matters during jury argument. 08 The court
reversed for legal errors in instructions only when they had a strong
"tendency" to confuse or mislead the jury, as in one case in which the
instructions were in direct and irreconcilable conflict, 9 or as in an-
other in which the instruction explained only state law without any
hint of the controlling federal law in a constitutional case. 10

2. Comments Upon the Evidence

Federal law permits trial judges to comment upon the weight of
the evidence and inferences to be drawn from it, although not without

1414 (1984), the court refused to apply the exclusionary rule to a civil action on the ground
that the deterrent benefit of exclusion would not outweigh the detriment to the public interest
in providing fact finders with all relevant testimony. Id. at 225.

102. FED. R. Civ. P. 49(a).
103. 723 F.2d 1202 (5th Cir. Feb. 1984).
104. Id. at 1203.
105. Id. at 1205.
106. 714 F.2d 484 (5th Cir. Sept. 1983).
107. Id. at 491.
108. Alexander v. Conveyers & Dumpers, Inc., 731 F.2d 1221 (5th Cir. May 1984).
109. Aero Int'l, Inc. v. United States Fire Ins. Co., 713 F.2d 1106 (5th Cir. Sept. 1983).
110. Ware v. Reed, 709 F.2d 345 (5th Cir. July 1983).
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limit. In Martin v. Texaco, Inc.,"' the trial court's instructions on
exemplary damages in a claim for gross negligence included, as illus-
trations, examples of ratios of actual damages to exemplary damages
that had been approved by the Texas Supreme Court." 2 These illus-
trations included the statements that "the Texas Supreme Court ap-
proved a jury award of twenty times the amount of actual damages,"
and "the federal appeals court disapproved an award of punitive dam-
ages that equaled sixty-seven times the amount of actual damages,"
although the court could "envision an award of nominal damages" in
an appropriate case.113 The Fifth Circuit asserted that the district
court, by relating the full range of acceptable ratios, had not influ-
enced the jury, except to the extent that it helped insure the determi-
nation of an acceptable ratio. 4 The Fifth Circuit therefore affirmed.

There are, however, limits upon such comments. Thus in Belton
v. Fibreboard Corp., 5 the district court's comments were held to
have crossed even the permissive line set up by Martin v. Texaco, Inc.
In Belton, plaintiff's counsel began by explaining that other possible
defendants were not in court due to pretrial settlements." 6 That a
questionable beginning might not have led to reversal, because the
court promptly instructed the jury to disregard the fact of settlement.
However, when the jury returned its verdict, the judge instructed the
jurors that the result of the deduction of the settlement amount would
be that plaintiffs would receive nothing." 7 The jury took the hint; it
retired for further deliberations and returned a second, larger award.
The district court's next instruction revealed the actual amount of
outside-the-record settlements and urged the jury to add those figures
to any damages that they wished plaintiffs to receive.I" The Fifth
Circuit reversed. It noted that the trial judge has authority to ques-
tion jurors to reduce confusion and may give additional instructions
based upon their responses, but this information was inadmissible
under both the Federal Rules of Evidence and the Federal Rules of

111. 726 F.2d 207 (5th Cir. Mar. 1984).
112. Id. at 213.
113. Id. After objection, the court additionally instructed the jury that the Texas case

"approving twenty times actual damages" was a case of "very low actual damages with high
culpability." Id. at 214.

114. Id.
115. 724 F.2d 500 (5th Cir. Feb. 1984).
116. Id. at 501.
117. Id. at 502.
118. Id. at 503.
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Civil Procedure." 9 Reading Martin and Belton together, one may in-
fer that although there are limits upon the judge's power to comment,
they are transgressed only by the most egregious abuses.

3. Deliberations and Jury Misconduct

As a practical matter, the range of proof which is admissible to
establish jury misconduct has been narrowed considerably due to the
Federal Rules of Evidence. Rule 606(b) now provides that the court
may hear a juror's testimony only for the purpose of ascertaining
whether "extraneous prejudicial information was improperly brought
to the jury's attention or whether any outside influence was improp-
erly brought to bear upon any juror."' 2 ° The court, consistently with
the intent of this provision, has viewed misconduct claims restric-
tively. For example, the court held that the jury's reliance in the jury
room upon a damage chart used in a case, though not in evidence, was
not an extraneous influence, 12 and, in the process, upheld a local rule
denying leave to interview jurors for prospective misconduct, absent
permission from the district court. 12 2 In another case, the court held
that a "quotient verdict," by which jurors agree to be bound by an
average, was not cognizable under rule 606(b) and could not be the
subject of a jury misconduct inquiry. 123

D. Docket Control and Sanctions

Historically, the matter of sanctions imposed for docket control
has evoked conflicting treatment, alternating between an urge to pro-
tect innocent litigants against serious disadvantage on the merits due
to the nonperformance of counsel and a contrary tendency to support
necessary efforts of district courts to maintain order and scheduling.
This divided set of goals was reflected in the decisions of the court
during the current survey period. In one case, the failure of a plaintiff

119. 724 F.2d at 505-06. The specific rules referred to were FED. R. EVID. 408 and FED.
R. Civ. P. 49(b).

120. FED. R. EvID. 606(b).
121. Big John, B.V. v. Indian Head Grain Co., 718 F.2d 143, 148 (5th Cir. Oct. 1983).
122. Id. at 149-50.
123. Multiflex, Inc. v. Samuel Moore & Co., 709 F.2d 980, 998 (5th Cir. July 1983), cert.

denied, 104 S. Ct. 1594 (1984). The initial draft of Federal Rule of Evidence 606(b), which
was passed by the House of Representatives, would have allowed inquiry into objective matters
occurring during the jury's deliberations, such as the reaching of a quotient verdict. The sub-
sequent version of the rule adopted by the Senate and approved by the Joint Conference Com-
mittee rejected this approach.
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and his counsel to return to court within fifteen minutes beyond the
expiration of a recess was held to support dismissal for want of prose-
cution.1 24 In another case, the district court ordered a monetary pay-
ment as a sanction for failure to proceed with trial and then dismissed
upon failure to pay the sanction. The Fifth Circuit reversed and re-
manded for findings concerning whether plaintiff had the ability to
pay the sum assessed and whether sanctions less severe than dismissal
would be sufficient.2 5 These cases demonstrate that the contours of
the district court's sanction authority are subtle and difficult to dis-
cern. Sanctions must be considered on a case-by-case basis. 26

III. JUDGMENTS, POST-TRIAL MOTIONS, AND REMEDIES

A. Remedies

1. Equitable Remedies

In one extraordinary case, Meyers v. Moody,127 the court granted
a preliminary injunction restraining the defendant from disposing of
assets pending efforts by a judgment creditor to satisfy a judgment
won against the defendant three and one-half years earlier. 28  The

124. Lewis v. Brown & Root, Inc., 711 F.2d 1287, 1289 (5th Cir. Aug. 1983), cert. denied,
104 S. Ct. 975 (1984). The court's decision was buttressed by its conclusion that the evidence
did not demonstrate the claim "even by inference" and that the case was irresponsibly han-
dled. The court affirmed an award of $2,500 attorney fees against plaintiff. Id. at 1291.

125. Hornbuckle v. Arco Oil & Gas Co., 732 F.2d 1233 (5th Cir. May 1984); cf Vela v.
Western Elec. Co., 709 F.2d 375 (5th Cir. July 1983) (court "reluctant" to penalize client for
lawyer's fault, but where "lawyer's neglect has been great," appellate court will uphold district
court's exercise of discretion).

126. In another case, a pattern of neglect and indiscretion was held insufficient to support
dismissal when "only eight months" had elapsed from the date of the first status conference to
the date of dismissal. Morris v. Ocean Systems, Inc., 730 F.2d 248 (5th Cir. Apr. 1984). And
finally, in a case in which the defendant had "shown a willful pattern of disregard" for the
court's orders and had failed to use due diligence in ascertaining the date of a default judgment
for purposes of affecting timely appeal, the defendant was not entitled to have the default
judgment set aside on the basis of excusable neglect, notwithstanding its contention that be-
cause the second page was missing from its copy of the default judgment, it was unaware of the
damage award and did not know the date of the judgment. Williams v. City of New Orleans,
729 F.2d 1554 (5th Cir., April 1984.) The Fifth Circuit emphasized that a district court does
not have complete discretion in relieving a party from a final judgment, but must "strike a
delicate balance between two countervailing impulses:" the desire to preserve finality and the
command that justice be done in light of all of the facts. Id. at 733, quoting Seven Elves v.
Eskenazi, 635 F.2d 396 (5th Cir. 1981).

127. 723 F.2d 388 (5th Cir. Jan. 1984).
128. Id. at 389. The Fifth Circuit held that the evidence of defendant's activities since

institution of suit did engender suspicion that he was attempting to place assets beyond the
reach of judgment creditors. Id.
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breadth of the injunction was considerable. On its face, it contained
no reference to expenditures in the ordinary course of business or liv-
ing expenses. The trial court had orally assured the defendant that
living expenses were not a subject of the injunction, and the appellate
court construed this oral modification as sufficient. 29 Again, based
upon the oral record, the court construed the order as preventing
transfers even for ordinary business purposes. Under the circum-
stances, which included the fact that the defendant was "evidently not
engaged in any traditional business and that all of his reported assets
are subject to the appellee's execution of judgment," the Fifth Circuit
held that even so broad an injunction was not an abuse of
discretion. 130

2. Arbitration

The court continued its supportive attitude toward stays for arbi-
tration. For example, in Commerce Park at DFWFreeport v. Mardin
Construction Co.,' 3

' the court held that parties to an agreement were
not precluded from overriding the no waiver provision of the Texas
Deceptive Trade Practices Consumer Protection Act by an agreement
to arbitrate, 13 2 because the no waiver provision, if given force, would
abrogate the Federal Arbitration Act'33 and violate the supremacy
clause.' 34 Furthermore, doubts regarding the ability to arbitrate were
to be resolved in favor of arbitration. Indeed, arbitration should not
be denied unless it could be said with positive assurance that the arbi-
tration clause was not susceptible to an interpretation that would
cover the disputed issue. The court noted that the doctrine of "inter-
twining" is a narrow exception to the pro-arbitration policy of the
Federal Arbitration Act. The application of this exception is proper
when an action states claims both under state law and an area of fed-
eral law that is not subject to arbitration.3 5 When the doctrine of

129. Id.
130. Id. at 390.
131. 729 F.2d 334 (5th Cir. Apr. 1984.
132. TEX. Bus. & COM. CODE ANN. §§ 17.41-17.63 (Tex. UCC) (Vernon Supp. 1984).
133. 9 U.S.C. §§ 1-14 (1982).
134. 729 F.2d at 338.
135. Id. at 339. The application of the doctrine of "intertwining" is illustrated by the case

of Wilko v. Swan. 346 U.S. 427 (1953). In Wilko, the Supreme Court held void an arbitration
agreement entered into by a securities purchaser and a broker-dealer. The Court noted that
the language of § 14 of the Securities Act of 1933 declares void any "condition, stipulation, or
provision binding any person acquiring any security to waive compliance with any provision"
of the Act. 15 U.S.C. § 77n (1982). Mr. Justice Reed, speaking for a seven-member majority,
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"intertwining" is raised, the competing federal interests-that favor-
ing arbitration and that seeking to preserve exclusive federal jurisdic-
tion over a certain area-are resolved in favor of litigation. 136

3. Contempt

The normally restrictive view taken of contempt was relaxed
somewhat in United States v. Onu, 137 perhaps because of the particu-
lar circumstances of the case. The subject of the contempt conviction
was the plaintiff's lawyer, a state senator, who initially failed to ap-
pear at a pretrial conference because he was at a legislative session,
but sent a lawyer-associate to ask for a continuance. 38 The district
judge ordered the marshal to bring the lawyer's body "before this
court instanter."'' 39  When the attorney appeared, the district judge
summarily held him in contempt and ordered a fine equal to the esti-
mated cost of summoning the juror venire.II

On appeal, the Fifth Circuit held that summary contempt was
reserved for "exceptional circumstances, . . . such as acts threatening
the judge or disrupting a hearing," and even then it was confined to
misbehavior occurring in the courtroom.' 4' Therefore, summary con-
tempt could not be used to punish a lawyer for absence from his
scheduled court appearance. 42 Nevertheless, the court upheld the
contempt on the unusual ground that the attorney was not prejudiced
by the lack of notice, because he failed to object or to offer an ex-
cuse. 14 3 If applied without care, this holding could defeat the purpose

interpreted the language of § 14 to bar an agreement to arbitrate and noted that the intention
of Congress was better carried out by holding such an agreement invalid. 346 U.S. at 438. In
addition to securities litigation, the Fifth Circuit has also held that the doctrine applies to
federal antitrust cases but does not apply to cases arising under the Commodity Exchange Act.
729 F.2d at 339 n.7. See also City of Meridian v. Algernon Blair, Inc., 721 F.2d 525 (5th Cir.
Dec. 1983) (holding that any doubts concerning the scope of arbitrable issues should be re-
solved in favor of arbitration).

136. 729 F.2d at 339.
137. 730 F.2d 253 (5th Cir. Apr. 1984).
138. Id. at 254-55. Cf. TEX. REV. CIv. STAT. ANN. art. 2168a (Vernon 1984) (granting

legislative continuance as a matter of right).
139. Id. at 255.
140. Id.
141. Id. The normal procedure, provided by FED. R. CRIM. P. 42(b), requires notice and

a hearing for contempt. Summary contempt, provided for by rule 42(a), dispenses with these
requirements.

142. Id. at 255-56.
143. Id. at 257. The court also overruled the arguments of the State of Texas, appearing as

amicus curiae, to the effect that elected representatives should be able to "execute the functions

[Vol. 16:115,
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of the notice requirement of Federal Rule of Criminal Procedure
42(b), which is designed to avoid the necessity of objection or other
response without preparation. The case should be viewed as peculiar
to its facts.

B. Res Judicata and Related Doctrines

In a series of decisions, the court gave a flexible reading to res
judicata and related doctrines. In several cases the court invoked res
judicata on its own motion for the first time on appeal, despite the fact
that it had not been pled as an affirmative defense, on the apparent
ground that the doctrine serves the policy objective of judicial effi-
ciency. 1" At the same time, the court refused to apply res judicata or
collateral estoppel in situations in which significant public policy con-
cerns were to the contrary. For example, in Sun Towers, Inc. v. Heck-
ler,145 the court refused to allow a plaintiff to invoke nonmutual,
offensive collateral estoppel against a government agency. A contrary
decision would have meant that no individual plaintiff would be
bound by an adverse judgment against another plaintiff, but the gov-
ernment, though prevailing in many cases, would be forever pre-
cluded if it lost a single decision. 146

Several decisions gave the collateral estoppel effect in civil cases
to facts necessarily found in criminal prosecutions. Despite the differ-
ent purpose of the criminal sanction, this result is appropriate, partic-
ularly owing to the greater burden of proof.'47 In Castello v. Railroad
Retirement Board,14

1 the court held that matters actually put in issue,
litigated, and decided in a previous administrative proceeding are the
subject of collateral estoppel. The court explained that the rationale
behind the application of collateral estoppel to judicial proceedings-
finality to litigation, prevention of needless litigation, and avoidance
of unnecessary consumption of time or expense-applied with equal

of their office without fear." Requiring a lawyer to adhere to the proper orders of a federal
court, said the Fifth Circuit, does not threaten legislative integrity. Id.

144. E.g., American Furniture Co. v. International Accomodation Supply, 721 F.2d 478
(5th Cir. Mar. 1983); United Home Rentals v. Texas Real Estate Comm., 716 F.2d 324 (5th
Cir. Oct. 1983) (dictum), cert. denied, 104 S. Ct. 1712 (1984).

145. 725 F.2d 315 (5th Cir. Feb. 1984),petition for cert. filed, 52 U.S.L.W. 3875 (U.S. May
17, 1984) (No. 83-1867).

146. Id. at 322-23.
147. E.g., United States v. Monkey, 725 F.2d 1007 (5th Cir. Feb. 1984); Wehling v. Co-

lumbia Broadcasting Sys., 721 F.2d 506 (5th Cir. Dec. 1983).
148. 725 F.2d 1012 (5th Cir. Feb. 1984).
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force to administrative proceedings. 49

C. Post-Trial Motions

1. Motion for Judgment Notwithstanding the Verdict

Rule 50(b) states that a motion for directed verdict at the close of
all the evidence is a prerequisite to a motion for judgment notwith-
standing the verdict. 5 ° When can a defendant be excused from the
inadvertent failure to make or renew such a motion? In Bohrer v.
Hanes Corp.,' the defendant moved for a directed verdict at the
close of plaintiff's case, and the district court both suggested the inad-
equacy of the plaintiff's evidence and invited the defendant to reurge
its attack by making a motion for judgment non obstante veredicto or
a motion for a directed verdict at the close of all the evidence.' 52

However, defendant did not move for a directed verdict at the close of
all the evidence, as required by rule 50(b).' 53 The Fifth Circuit ex-
amined the two purposes underlying the rule: to enable the trial court
to reexamine the question and to alert the opposing party to the insuf-
ficiency so that it can cure defects.' 54 Because neither of these pur-
poses would have been served by the reversal of the judgment
notwithstanding the verdict which the district court had granted, the
Fifth Circuit excused the defendant's "technical noncompliance"1 55

with rule 50(b).' 56

In another judgment notwithstanding the verdict case, Sumitomo
Bank of California v. The Product Promotions, Inc.,' S the court con-
sidered whether a trial judge may alter evidence rulings made during
the course of the trial in considering the post-trial motion. The dis-
trict judge had determined that he should strike the plaintiff's sum-
mary accounting exhibits, and therefore considered the motion as
though that evidence had never been introduced.5 8 The Fifth Circuit
labelled this methodology "inappropriate:" it was incumbent upon

149. Id. at 1014.
150. FED. R. Civ. P. 50(b).
151. 715 F.2d 213 (5th Cir. Sept. 1983), cert. denied, 104 S. Ct. 1284 (1984).
152. Id. at 217.
153. Id.
154. Id. at 216.
155. Id. at 217-18.
156. Id. at 217.
157. 717 F.2d 215 (5th Cir. Oct. 1983).
158. Id. at 218.
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the court to consider all evidence that was before the jury.15 9 This
conclusion is correct, because the plaintiff might in fact be prejudiced
if the case were not evaluated as it was tried.

2. Motion for New Trial

May a district judge grant a new trial because of an empirical
determination that jurors were subjectively confused by the jury in-
structions? The black-letter rule is that jurors cannot impeach their
verdict. But in Nissho-Iwai Co. v. Occidental Crude Sales, Inc. ,6o the
judge recalled the jury after it had been discharged, interviewed the
jurors, and granted a new trial sua sponte. The Fifth Circuit held that
the trial judge had not abused his discretion by this procedure. 16 ' The
court stated that a trial judge may order a new trial if the verdict
indicates that the jury was confused. 162 Here there was clear evidence
that the jury had misunderstood the judge's instructions regarding
damages, and thus the judge was within his discretion in granting a
new trial. 163 The decision would be anomalous in its approval of inva-
sion of the mental processes of the jurors but for the wide discretion
afforded the trial judge on new trial motions. In another case, United
States v. An Article of Drug,"6 the court construed the standard for a
new trial on the weight of the evidence. It refused to require that the
verdict be against the "great" weight of the evidence before trial court
discretion to grant a new trial would be triggered. Instead, the Fifth
Circuit held that an appellate court may reverse the district court's
grant of a new trial only if it finds an abuse of discretion, "i. e., only
when there is an 'absolute absence' of evidence contrary to the jury's
verdict."' 65 This holding means that it will be a rare case in which the
district judge will not have authority to grant a new trial because of
factual disagreement with the jury.

D. Settlement Agreements

1. Consent Decrees

The en banc court decided one major case dealing with approval

159. Id.
160. 729 F.2d 1530 (5th Cir. Apr. 1984).
161. Id. at 1538.
162. Id. (citing Lemon v. Bank Lines, 656 F.2d 110, 116 (5th Cir. 1981).
163. Id.
164. 725 F.2d 976 (5th Cir. Feb. 1984).
165. Id. at 989-90.
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of consent decrees. In Williams v. City of New Orleans,1 66 a class ac-
tion employment discrimination suit, the district court refused to
enter a decree agreed to by the parties. The proposed decree provided
for a large back pay fund, created one-to-one promotion quotas, and
governed "virtually every" phase of an officer's employment with the
New Orleans Police Department.'67 Although the district judge's re-
jection of the decree was the product of objections made by classes of
female, Hispanic, and white officers, and followed a four-day fairness
hearing, a divided panel concluded that the district court had abused
its discretion and remanded the case to the district court with direc-
tions to sign the decree.' 6 ' The issue before the en banc court con-
cerned the complex interplay between the Constitution and Title VII
regarding remedies, quotas, and reverse discrimination in the process
of deciding that issue, the court considered the duties of a district
judge reviewing a consent decree and the concomitant duty of an ap-
pellate court.

Should the court of appeals subject the decision to reject a settle-
ment to de novo review? The court in Williams answered in the nega-
tive, holding that the rejection of the proposed decree was to be
reviewed under an abuse of discretion standard and that the standard
remained the same whether the district court's action was approval or
rejection.' 69 The district judge must give due regard to the principle
that settlement is encouraged, but "must not merely sign on the line
provided by the parties." Because the decree reaches into the future,
the district court "must take an active role in its implementation."'' "
The district court's scrutiny is particularly called for said the Fifth
Circuit, when the decree affects third parties. The suit in question
was pursued on behalf of blacks only, and the remedies contained in
the consent decree were designed to benefit blacks only."' Given
these circumstances, the ambiguous constitutional status of quotas,
and the district court's responsibility for both fairness and pragmatic
implementation, the majority's conclusion that deference should be

166. 729 F.2d 1554 (5th Cir. Apr. 1984) (en banc).

167. Id. at 1555.
168. Williams v. City of New Orleans, 694 F.2d 987 (5th Cir. 1982), affid on rehearing,

729 F.2d 1554 (5th Cir. Apr. 1984) (en banc).
169. 729 F.2d at 1559.
170. Id. The court cited United States v. City of Miami, 614 F.2d 1322 (5th Cir. 1980),

affid in part, vacated and remanded in part, 664 F.2d 435 (5th Cir. 1981) (en banc), as author-
ity for these propositions.

171. 729 F.2d at 1560-61.
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given the district court followed naturally. 72  The decision thus
makes reference to the encouragement of settlement, but it makes the
district court's discretion the major principle upon review.

2. Construction and Enforcement: Settlements as Contracts and
as Judgments

In Mid South Towing Co. v. Har- Win, Inc., 7 the court distin-
guished between the enforcement of a settlement agreement and the
validity of such an agreement. The court may enforce summarily an
actual settlement agreement, without the taking of evidence. How-
ever, if there is a challenge to the validity of the agreement itself, the
parties must be allowed an evidentiary hearing on disputed issues re-
garding its validity and scope.174 In Longoria v. Wilson, 175 the court
remanded for an evidentiary hearing after the settlement of a class
action, to determine whether the agreement was intended to be a com-
promise of an individual plaintiff's severed action.' 76 The two deci-
sions are consistent. If there is a question about the enforceability or
scope of the agreement, trial of that issue is required, but upon deter-
mination that it is a controlling contract, the court has authority to
enforce it. Finally, the court considered the dual nature of consent
decrees as both contracts and judgments, governed by an amalgama-
tion of principles. It upheld the authority of district courts to inter-
pret consent decrees for ambiguities or unanticipated developments
by extrinsic evidence or canons of interpretation. 7 7 The court also

172. The court was fragmented. Judges Gee and Garwood concurred but refused to join
in the opinion's "general approbation of race quotas for governmental entities." Id. at 1565.
Judges Higginbotham, Garwood and Jolly concurred, but wrote that the quota issue could not
be avoided by deciding "whether the district court abused its discretion." Id.

Judges Wisdom, Brown, Politz, Randall, Tate and Johnson dissented. They concluded
that the quota remedy was constitutionally sanctioned, that the district judge had refused to
accept reasonable evidence, that the consent decree would not have a harsh effect on third
parties, that the remedy would occupy an inordinate length of time without quotas, that the
district court did not properly weigh settlement against the probable result of litigation, and
that the district judge had impermissibly substituted his judgment for that of the parties.
Based upon these conclusions the dissent determined that the district court had abused its
discretion. Id. at 1580-84.

173. 733 F.2d 386, 390 (5th Cir. June 1984). The court remanded for the "narrow" pur-
pose of an evidentiary hearing in which the objecting party would have the burden of proof as
to whether its alleged agent actually had authority to settle the case.

174. Id. at 392.
175. 730 F.2d 300 (5th Cir. Apr. 1984).
176. Id. at 304.
177. North Shore Laboratories Corp. v. Cohen, 721 F.2d 514 (5th Cir. Dec. 1983); Kin-

cade v. General Tire and Rubber Co., 716 F.2d 319 (5th Cir. Oct. 1983).
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found occasion to reinforce the authority to support the decree by
contempt, as a judgment. 17 8

IV. APPELLATE PROCEDURE

A. Late Filing Owing to Lack of Notice of Judgment

The stringent provisions of rule 77(d) 179 required construction by
the court en bane in Wilson v. Atwood Group. 8° The case had been
handled by three different district judges. The judge ruling on the
post-trial motions and the application for enlargement of time for ap-
peal was unfamiliar with the case. 1 ' Under these circumstances, ap-
pellants "failed to file [the] appeal [timely] because, and only because,
their counsel had relied on the clerk of court to give notice of the
entry of judgment and the clerk failed to do so. ' ' 8' The district judge
had granted a motion to enlarge the time to appeal, relying on rule
60(b), by using the device of vacating and then reentering his denial of
the motion for new trial because he did not consider counsel to be at
fault. 18 3

Both the panel and the en bane court nevertheless dismissed the
appeal, because rule 77(d) provides that lack of notice by the clerk
does not affect the time to appeal "or relieve or authorize the court to
relieve a party for failure to appeal within the time allowed ....
The use of rule 60(b) was thus precluded by rule 77(d) "absent some
showing of diligent effort by counsel to ascertain the status of the
case."'

185

Without the ability to rely upon the clerk, counsel is reduced to

178. Williams v. City of New Orleans, 729 F.2d 1554 (5th Cir. Apr. 1984).
179. FED. R. Civ. P. 77(d). Rule 77(d) provides in part:

Immediately upon the entry of an order or judgment the clerk shall serve a notice of
the entry by mail .. .upon each party . . . . Lack of notice of the entry by the
clerk does not affect the time to appeal or relieve or authorize the court to relieve a
party for failure to appeal within the time allowed ....

Id.
180. 725 F.2d 255 (5th Cir. Feb. 1984), petition for cert. filed, 52 U.S.L.W. 3892 (U.S. May

19, 1984) (No. 83-1928).
181. Id. at 256. See Survey, Civil Procedure, Fifth Circuit Symposium, 14 TEx. TECH L.

REV. 133-34 (1983), for a discussion of the panel decision.
182. Id.
183. Id. at 257.
184. Id.
185. Id. at 258. A substantial number of judges dissented, because they considered that

the district judge had made a finding of fact with respect to the reasonableness of counsel's
conduct. Id. at 258-60. Lack of notice of judgment is a frequent issue. See also Alamo Chem.
Transp. Co. v. M/V Overseas Valdes, 726 F.2d 1073 (5th Cir. Mar. 1984) (where sole reason
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the impractical alternative of checking with the clerk daily or at least
weekly, hat in hand. The majority in Wilson alluded to the "draco-
nian effect" of the rule, but quoted the Advisory Committee to the
effect that vacation and reentry of judgments "seriously affects . . .
finality."' 86 Counsel's duty is demonstrated by the result in Tubbs v.
Campbell,"7 in which the clerk's office actually led the appellant to
believe that no judgment had been entered when in fact one had been.
The panel distinguished Wilson on the ground that counsel in Tubbs
had made actual inquiries.188

B. Effect of Post- Trial Motions

The rule that prematurely filed notice of appeal is ineffective cre-
ated difficulty for appellants in several cases, particularly when post-
trial motions were pending. In Van Wyk El Paso Inv. Inc. v. Dollar
Rent A Car Sys. ,189 the court scrutinized subsequently filed incidental
papers, including a preprinted "Form for Appearance of Counsel"
and various correspondence concerning the record, and found them
insufficient even under the liberal standard by which a notice of ap-
peal is judged. 190 And in two other cases, the characterization of vari-
ously titled "motions" as either within or without the scope of rule 59
proved crucial.' 9 ' In Harrell v. Dixon Bay Transp. Co., '92 a "Motion
to Reconsider" was actually a motion to alter or amend judgment
under rule 59, because it was the appellant's first attack on the judg-
ment and was made within ten days of the first entry of an unfavora-
ble judgment against appellant. This technical distinction made the
appellant's notice timely.' 93 But in Campbell v. Bowlin, 94 a motion
for award of attorney's fees could not be characterized as a rule 59
motion, and a subsequent notice was a nullity. 9' The confusing na-

for failure to make a timely appeal was fact that court clerk failed to give notice to counsel,
appeal dismissed).

186. Id. at 257.
187. 731 F.2d 1214 (5th Cir. May 1984).
188. Id. at 1215.
189. 719 F.2d 806 (5th Cir. Nov. 1983).
190. Id. at 807-08. "The document should accomplish the dual objectives of notifying the

court and notifying opposing counsel of the taking of the appeal." Id. at 807. The documents
at issue in Van Wyk accomplished neither. Id.

191. FED. R. Cv. P. 59 (authorizing motion for new trial or motion to alter or amend).
192. 718 F.2d 123 (5th Cir. Oct. 1983).
193. Id. at 128-129.
194. 724 F.2d 484 (5th Cir. Feb. 1984).
195. Id. at 488.

1985]
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ture of controlling time limits is illustrated by the fact that in Camp-
bell, appellant had filed a notice of appeal, but it was ineffective
because a motion to alter or amend was then pending; the notice
should have been refiled.' 96 Appellants should use extreme care in
this process, and an amendment to the rules, giving effect to a prema-
ture notice of appeal, would be desirable.

C. Appealable Orders

1. Finality-Rule 54(b)

In two decisions, the court preserved the relatively broad discre-
tion of the district court to direct entry of a final, appealable judgment
on one of several claims pursuant to rule 54(b). The court held that
the existence of common, intertwined issues did not prevent such di-
rection.'9 7 Furthermore, it held that the district court can make a
judgment final and appealable by severance, even if a closely related
compulsory counterclaim in the original combined action remained
unresolved. 98 In such a situation, said the court, the judgment is fi-
nal because it disposes of all claims in the separate, severed suit, and
the requirements of 54(b) are not applicable.' 99

The court also dealt with the recurring question whether a judg-
ment is final if the trial judge conditions it or retains supervison. In a
dismissal on forum non conveniens grounds, the conditioning of the
order on defendant's submission to foreign jurisdiction, and the reas-
sumption of jurisdiction if the condition is not met, are common. Ap-
peals of forum non conveniens dismissals would be impractical if such
a conditioned order were not considered final, and the Fifth Circuit
sensibly so held.2"

2. Absolute Immunity and the Collateral Order Doctrine

The collateral order doctrine allows appeals of interlocutory de-
crees that conclusively determine a disputed question, resolve an im-
portant issue completely separate from the merits of the action, and

196. Id. at 486-87.
197. Piney Woods Country Life School v. Shell Oil Co., 726 F.2d 225, 230 (5th Cir. Mar.

1984).
198. United States v. O'Neil, 709 F.2d 361, 368 (5th Cir. July 1983).
199. Id.
200. Koke v. Phillips Petroleum Co., 730 F.2d 211 (5th Cir. Apr. 1984).

[Vol. 16:115
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are effectively unreviewable on appeal from a final judgment. 2 1' In
Williams v. Collins,2 °2 the court held that a claim of absolute immu-
nity in a civil rights action could trigger the collateral order excep-
tion.20 3 Although fact issues can arise in absolute immunity claims,
many are close to pure legal determinations and are separate from the
claims of wrongfulness and harm that will comprise the bulk of the
dispute.2°  Furthermore, because the basic purpose of absolute immu-
nity is to protect certain classes of public officials from trials that
would, in and of themselves, hamper their function, the issue is effec-
tively unreviewable on appeal from a final judgment following a full-
blown trial. The court distinguished situations in which the issue was
not sharply separate from the core of the dispute, such as claims of
qualified as opposed to absolute immunity, as well as situations in
which no valuable right would be lost by the normal course of final
judgment and appeal.2"'

V. CONCLUSION

The court's en banc decisions concerning intervention of right,
consent decrees, and appellate timeliness concern relatively narrow
corners within the broad field of civil procedure. There are many
lesser decisions, but none is a landmark. Indeed, the large number of
procedural questions that the court was called upon to address is a
reflection of the nature of procedure-after all, there are procedural
issues in every appeal. The jurisprudence in this area remains largely
unchanged. This occurrence makes for a less enlightening survey, but
is it nevertheless a good sign; it means that the court has been able to
direct its energies to the resolution of substantive controversies.

201. Nixon v. Fitzgerald, 457 U.S. 731, 742 (1982) (quoting Coopers and Lybrand v. Live-
say, 437 U.S. 463, 468 (1978)).

202. 728 F.2d 721 (5th Cir. Apr. 1984).
203. Id. at 726.
204. The Fifth Circuit determined that Supreme Court language in Nixon v. Fitzgerald,

457 U.S. 731 (1982), while appearing to impose a requirement that the question be "serious
and unsettled," did not in fact impose such a requirement. 728 F.2d at 724-25.

205. Id. at 726. See, e.g., Spiess v. C. Itoth & Co., 725 F.2d 970, 973 (5th Cir. Mar. 1984)
(denial of motion to dismiss civil rights complaint for failure to state a claim, although obvi-
ously separable from the merits as they might be developed by evidence, was not effectively
unreviewable on appeal from a final judgment).
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