
Title to Uranium Is Held by the Mineral Estate Owner as a Matter
of Law: Moser v. United States Steel Corp., 676 S.W.2d 99 (Tex. 1984)
(Moser II).

Prior to 1949, the Moser's predecessors in title' and the Gefferts 2

owned adjacent tracts of land separated by a winding road.' In 1949,
the road was straightened resulting in the separation of a 6.77 acre
tract of the Geffert ranch on the Moser's side of the road and a 6.42
acre tract of the Moser ranch on the Geffert's side of the road.4 To
have contiguous tracts, each owner executed similar deeds conveying
the surface estates of the two tracts.5 The deeds specifically reserved
to the grantors "all of the oil, gas and other minerals of every kind
and character in, on, under and that may be produced from said
tract."' 6 After a discovery of substantial quantities of uranium on the
6.77 acre tract, the Mosers sued the Gefferts to establish ownership of
the uranium as surface owners of the 6.77 acre tract and in their ca-
pacity as mineral owners of the 6.42 acre tract.7 The Gefferts coun-
terclaimed, arguing that uranium is one of the "other minerals"
specifically reserved in the 1949 deeds.' The trial court followed the

1. The current plaintiffs in this action are Margaret Lyne Moser, individually and as
independent executrix and testamentary trustee of the estate of Catherine Lyne, and her hus-
band William Moser, Jr., as independent executor and testamentary trustee of the estate of
Catherine Lyne. Moser v. United States Steel Corp., 676 S.W.2d 99, 100 n.1 (Tex. 1984)
[hereinafter cited as Moser Ill.

2. Defendants include all owners of the mineral estate in the 6.77 acre tract, U.S. Steel
Corp., New Mexico Uranium, Inc. (the Geffert's mineral lessees), and Atlantic Richfield Com-
pany, owner of an overriding royalty interest. Id. at 100 n.2.

3. Id. at 100.
4. Id.
5. Id. For a discussion of the creation of separate estates in Texas, see infra note 17 and

accompanying text.
6. Id. In addition, the deeds contained identical language providing for "all necessary

and convenient easements for the purpose of exploring for, mining, drilling, producing and
transporting oil, gas or any of said minerals." Id. Without such language in the deed, a grant
of minerals would be essentially worthless to the grantee. See Ball v. Dillard, 602 S.W.2d 521
(Tex. 1980).

7. Moser v. United States Steel Corp., 601 S.W.2d 731, 731-32 (Tex. Civ. App.-East-
land 1980), affid, 676 S.W.2d 99 (Tex. 1984) (Moser f). The Gefferts argued that the two
deeds executed in 1949 consisted of a single transaction in which the Mosers could not claim
ownership of the uranium under the 6.77 acre tract as surface owners, and also claim owner-
ship of the uranium under the 6.42 acre tract as mineral owners. Id. However, the court of
appeals never discussed the Geffert's quasi-estoppel theory. Id. at 734.

8. 676 S.W.2d at 100. As indicated by the supreme court, Moser II represents one of the
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reasoning of the Texas Supreme Court in Reed v. Wylie (Reed 1),9 and
held that the uranium was part of the mineral estate retained by the
Gefferts. 10 The Eastland Court of Appeals affirmed, but held that
Reed v. Wylie (Reed 11)1 should govern the appeal."2 The Texas
Supreme Court, in an opinion delivered June 8, 1983 (Moser ), 1 3 af-
firmed the judgment of the courts below and held that title to a sub-
stance which is determined to be a mineral resides in the mineral
estate owner as a matter of law.14 On June 27, 1984, the Texas
Supreme Court withdrew its former opinion of June 8, 1983 (Moser
41 The court's subsequent opinion, Moser II, held that title to ura-
nium resides in the mineral owner as a matter of law, that the "other
minerals" clause includes all substances within the ordinary and natu-
ral meaning of that word, and that uranium falls within the ordinary
and natural meaning of the term "other minerals." 6

I. DEVELOPMENT OF THE SURFACE DESTRUCTION DOCTRINE

A. Acker v. Guinn: Texas Adopts the Surface Destruction Test

Since the earliest decisions allowing for the horizontal severance
of the mineral and surface estates, 7 Texas courts have struggled with

"many occasions" in which Texas courts have had to construe the scope of the term "other
minerals." Id. at 101.

9. 554 S.W.2d 169 (Tex. 1977) [hereinafter cited as Reed 1]. The trial court in Moser
relied upon the surface destruction test promulgated in Reed I: "the surface estate owner must
prove that, as of the date of the instrument being construed, if the substance near the surface
had been extracted, that extraction would necessarily have consumed or depleted the land
surface." Id. at 172.

10. Moser II, 676 S.W.2d at 100. The trial court submitted special issues based on the
test set out by Reed I, supra note 9, and the jury accordingly found there would have been no
substantial surface destruction on the date of execution of the 1949 deeds. Id.

11. 597 S.W.2d 743 (Tex. 1980) [hereinafter cited as Reed II]. Reed II significantly mod-
ified the holding in Reed I. Reed II held that the test is now whether any reasonable method of
extraction, at the time of conveyance or thereafter, would consume, deplete or destroy the
surface. Id. at 747 (emphasis added). For a discussion of the significance of the Reed decision,
see infra notes 37-68 and accompanying text.

12. Moser II, 676 S.W.2d at 100.
13. Moser v. United States Steel Corp., 26 Tex. Sup. Ct. J. 427 (June 8, 1983) [hereinafter

cited as Moser 1].
14. Id. at 428.
15. Moser II, 676 S.W.2d at 100.
16. Id. at 101-02 (emphasis added). The court concluded its construction of the "oil, gas

and other minerals" clause by holding that a mineral owner who has taken title by a grant or
reservation of an unnamed substance must compensate the surface owner for surface destruc-
tion. Id. at 103.

17. See, e.g., Humphreys-Mexia Co. v. Gammon, 113 Tex. 247, 255, 254 S.W. 296, 299
(1923) (minerals in place may be severed from the remainder of the surface estate by appropri-
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the construction of the term "other minerals."1I8 The courts have vac-
illated among such theories as the scientific or technical definition of a
mineral,'9 the "ordinary and natural meaning" approach,20 and the
doctrine of ejusdem generis.2' The ultimate goal of all these decisions
is the resolution of an apparent conflict between the owner of the sur-
face estate, who desires to retain those substances necessary for the
use of the surface, and the mineral estate owner, who desires to ex-
tract valuable resources.22 In response to this conflict, Texas courts
have developed the doctrine of "due regard" for the protection of sur-
face estates,23 and the Texas legislature has provided statutory protec-
tion.24 Since the early 1970's, the approach taken by the Texas

ate conveyances). See also Walker, Fee Simple Ownership of Oil and Gas in Texas, 6 TExAs L.

REV. 125, 128-29 (1928) ("the estate in the surface and the estate in the oil and gas after such
horizontal severance are regarded as entirely separate and distinct").

18. See Psencik v. Wessels, 205 S.W.2d 658 (Tex. Civ. App.- Austin 1947, writ refd).
In its determination of whether sand and gravel constitute minerals within the meaning of a
reservation of all minerals in a deed, the Psencik court promulgated one of the broadest defini-
tions of a mineral: a conveyance of minerals includes "all mineral substances which can be
taken from the land, and to restrict the meaning of the term there must be qualifying words or
language evidencing that the parties contemplated something less than all substances legally
cognizable as minerals." Id. at 660 (quoting Annot., 17 A.L.R. 156, 156 (1922)).

19. This approach, however, has been almost universally rejected because the scientific or
technical definition of minerals embraces "not only metallic minerals, oil, gas, stone, sand,
gravel and many other substances, but even the soil itself." Heinatz v. Allen, 147 Tex. 512,
517, 217 S.W.2d 994, 997 (1949).

20. Heinatz, 147 Tex. at 517, 217 S.W.2d at 997 ("mineral rights" as used in a will are to
be interpreted according to their ordinary and natural meaning.) See also Fleming Found. v.
Texaco, 337 S.W.2d 846, 851 (Tex. Civ. App.-Amarillo 1960, writ ref'd n.r.e.) (intention of
the parties is the paramount concern in determining what is meant by the term "other
minerals").

21. As described in Southland Royalty Co. v. Pan American Petroleum Corp., 378
S.W.2d 50, 54 (Tex. 1964), the meaning of "other minerals" is "determined by the specifically
named minerals with which it is used." The Southland Royalty court, however, refused to
apply the doctrine of ejusdem generis. Id.

22. See Kuntz, The Law Relating to Oil and Gas in Wyoming, 3 Wyo. L.J. 107 (1949). In
his frequently cited article, Professor Kuntz attempted to resolve this apparent conflict with
his "manner of enjoyment" test. Professor Kuntz surmised that the surface owner and the
mineral estate owner "must be considered in arriving at the proper subject matter for each
estate." Id. at 112.

23. See Sun Oil Co. v. Whitaker, 483 S.W.2d 808 (Tex. 1972). The oil and gas lessee, as
the owner of the dominant mineral estate, may use "so much of the premises as is reasonably
necessary to effectuate the purpose of the lease, having due regard for the rights of the owner of
the surface estate." Id. at 810. See also Getty Oil Co. v. Jones, 470 S.W.2d 618, 621 (Tex.
1971) (expanding the "reasonably necessary" limitation to include the superadjacent airspace).

24. See Texas Uranium Surface Mining and Reclamation Act, TEX. NAT. RES. CODE

ANN. §§ 131.001-.270 (Vernon 1978 and Vernon Supp. 1985). Under the Texas Uranium Sur-
face Act, the mineral owner must submit a reclamation plan, obtain a surface mining permit,
and post a performance bond before considering the commencement of operations. TEX. NAT.
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Supreme Court concerning the surface owner-mineral owner conflict
has been the "surface destruction" test.25 An understanding of this
theory is essential to a complete understanding of the supreme court's
current position in Moser II.

In the leading surface destruction case, Acker v. Guinn,2 6 the
Texas Supreme Court decided the question of whether an interest in
iron ore passed under a deed purporting to convey a one-half interest
in "oil, gas and other minerals. ' 27  The iron ore in quesiton lay in
deposits which conformed generally to the earth's surface and ranged
in depth from surface outcroppings to fifty feet.28 The only method of
mining the ore would be by open-pit or strip-mining, 29 a method
which would result in a substantial diminution or even total destruc-
tion of the surface estate.3 0 In deciding whether to include the ore in
the "other mineral" conveyance, the court cited with approval the
reasoning of Professor Kuntz, a leading authority on oil and gas

RES. CODE ANN. §§ 131.101, .131,.210 (Vernon 1978). Effective August 29, 1983, if an indi-
vidual violates a permit issued under this chapter, he subjects himself to a civil penalty of up to
$10,000 a day for each violation if the violation poses a threat to public safety or results in the
pollution of air or water. Id. § 131.2661 (Vernon Supp. 1985).

25. Essentially, the surface destruction test states that if the mining of an unnamed min-
eral will substantially reduce or destroy the surface, the unnamed mineral in question belongs
to the owner of the surface estate. See infra notes 33-35 for a discussion of the application of
the test in Texas.

26. 464 S.W.2d 348 (Tex. 1971).
27. Id. at 349. The deed in question was a form widely used in Texas. Following the

granting clause, it provided:
(1) that the land is under an oil and gas lease; (2) that the sale is made subject to the
lease but covers and includes one-half of all the oil royalty and gas rental or royalty
due and to be paid under the terms of the lease and one-half of the money rentals
paid to extend the term within which a well may be begun under the lease; and (3)
that in the event the lease becomes cancelled or forfeited, the grantee shall own one-
half of all oil, gas and other minerals in and under the land together with a like
interest in all bonuses paid, and all royalties and rentals provided for in future oil, gas
and mineral leases covering the land.

Id. at 350.
28. Id. at 350. Subsequent opinions have attempted to distinguish Acker based on the

location of the iron ore deposits. See, e.g., Storm Associates, Inc. v. Texaco, 645 S.W.2d 579
(Tex. App.-San Antonio 1982, writ granted). The court in Storm Associates stated that
"[W]e understand [Acker] to say that because of the proximity to the surface of those sub-
stances, and the general intention of a surface estate owner not to have his land destroyed,
those substances were not a part of the mineral estate in those particular cases." Id. at 584.

29. Storm Associates, 645 S.W.2d at 586. Storm Associates described the three basic tech-
niques of uranium removal: (1) Open-pit or strip mining, in which the overburden is removed
to expose the mineral beds; (2) selective excavation by shafts and tunneling; and (3) in-situ
solution mining, in which bore holes are dug into the surface and the uranium is leached into
solution form by circulating chemical solvents. Id.

30. Acker, 464 S.W.2d at 351.

812
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law.3" Professor Kuntz argued that in the case of an unnamed sub-
stance, the courts should examine the general intent of the parties "by
considering the purposes of the grant or reservation in terms of man-
ner of enjoyment intended in the ensuing interests. '32

Rather than apply the "manner of enjoyment" test, however, the
Acker court went on to promulgate its own test: in the absence of
express intent, "a grant or reservation of 'minerals' or 'mineral rights'
should not be construed to include a substance that must be removed
by methods that will, in effect, consume or deplete the surface es-
tate."' 33 As the court explained, the "surface destruction test" accu-
rately reflects the general intent34 of the parties to the conveyance
because it is not ordinarily contemplated that the surface estate will
be completely destroyed or substantially impaired.35 Consequently,
the court held that as a matter of law no interest in the iron ore passed
under the deed.36

B. Reed v. Wylie: Affirmation of the Surface Destruction Test

Six years after delivering its opinion in Acker v. Guinn, the Texas
Supreme Court had a chance to reevaluate its surface destruction test
in Reed v. Wylie (Reed I).3" This time the court had before it a 1950
deed which Wylie argued reserved to him a one-fourth interest in coal
and lignite by virtue of the "other minerals" clause. 38  The Reed I
court understood Acker to stand for the rule "that a substance is not a
'mineral' if substantial quantities of that substance lie so near the sur-

31. Id. at 352 (citing Kuntz, supra note 22, at 112).
32. Kuntz, supra note 22, at 112 (emphasis in original).
33. Acker, 464 S.W.2d at 352. See also Comment, Lignite: Surface or Mineral-The

Surface Destruction Test and More, 29 BAYLOR L. REV. 879, 886 (1977) (reasoning that the
court refused to follow Kuntz's "manner of enjoyment" test because of apprehension of the
effect of the test on the surface estate when combined with the Texas view that the mineral
estate is the dominant estate).

34. But see Note, Beneath the Surface-Destruction Test: The Dialectic of Intention and
Policy, 56 TExAs L. REV. 99, 110 (1977) (in which the author argues that the general intent
approach, in the absence of empirical evidence, is merely a covert policy decision by the court).

35. Acker, 464 S.W.2d at 352. Accord Clark, Uranium Problems, 18 TEX. B.J. 505
(1955). Professor Clark argued that it "flies in the face of reality and common sense to con-
tend that both parties to an oil and gas lease understood that the landowner by executing the
instrument is signing his own eviction notice if, peradventure, uranium should be discovered
upon the land." Id. at 537. Ordinarily, the rancher or farmer would not desire the return of
his land in the form of a gravel-pit. Id.

36. Acker, 464 S.W.2d at 353.
37. 554 S.W.2d 169 (Tex. 1977).
38. Id. at 170.

1985]
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face that the production will entail the stripping away and substantial
destruction of the surface."3 9 To this construction, the court added
an ancillary rule that in a case involving the Acker facts, the surface
owner would acquire title to the substance not only near the surface
but to the depths as well. 4° Reed I made it clear that the court was
not trying to divide the right to produce the unnamed substance;
rather, the court was trying to ascertain ownership of the substance.4

In making this determination, the court required that the surface
owner "prove that, as of the date of the instrument being construed, if
the substance near the surface had been extracted, that extraction
would necessarily have consumed or depleted the land surface."42 A
remand was necessary to determine whether extraction would neces-
sarily have destroyed the surface estate.43

Justice Greenhill filed a concurrence in Reed I, noting that Acker
did not address the question of whether a substance would pass as a
mineral if that substance did not have to be mined by a surface-de-
structive method. 44 Justice Greenhill argued that the surface owner
should prevail if any method of production existed at the time of exe-
cution of the contract which would destroy the surface estate.45 In
Greenhill's opinion, the majority's holding that the surface owner
must show that extraction would "necessarily" have destroyed the
land surface implied that the surface owner must show that the only
method of extraction would have destroyed the surface estate.4 6 In
his view, such a burden was more onerous than the burden required
by the holding in Acker v. Guinn.47 Under the rationale of Acker, a
surface owner would not intend to convey an unnamed mineral if
"any reasonable method of producing the substance would destroy or
deplete his estate."4 As discussed below, Justice Greenhill's rationale

39. Id. at 172.

40. Id. See supra note 28 and accompanying text for a discussion of the importance of
the facts in Acker.

41. 554 S.W.2d at 172.

42. Id.

43. 554 S.W.2d at 173. On remand, if the court determines that the lignite "lies at the
surface of the land, no further proof would be required to establish the title of Reed to the
lignite as against Wylie's claim under the 1950 reservation." Id.

44. Id. at 174.

45. Id. at 173.

46. Id.

47. Id.

48. Id. at 174.

[Vol. 16:809
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was subsequently adopted in Reed v. Wylie (Reed H1).49

C. Reed II: The Language of Reed I Revisited

The Reed I court concluded its opinion by holding that if the
lignite deposits lay "at the surface of the land," the surface owner
would not be required to produce further proof to establish his title as
against the mineral estate owner.5" Exactly what the court meant in
Reed I by the phrase "at the surface of the land" was the first question
to be resolved in Reed II.5 ' Referring to the context in which the
statement, "at the surface" was made, the Reed I court concluded
that the word "surface" necessarily implied some depth, "a depth
shallow enough that it must have been contemplated that its removal
would be by a surface destructive method." '52 Reed HI went on to
state that the lignite in question was "at the surface" as a matter of
law. 53 Thus, the owner of the surface estate, Reed, retained owner-
ship of the lignite.

The next area of construction for Reed II involved the terminol-
ogy of the surface destruction test. Reed I required the surface owner
to prove that, "as of the date of the instrument being construed...
extraction would necessarily have consumed or depleted the land sur-
face."' 54 As the court in Reed H noted, the concurrence and dissent in
Reed I construed this language to mean that the summary judgment
movant must prove that a surface-destructive method was the only
method of removal of the lignite.55 The court in Reed 11 reformulated
this rule for near surface lignite, iron, and coal: "[I]f the deposit lies
near the surface, the substance will not be granted or retained as a
mineral if it is shown that any reasonable method of production
would destroy or deplete the surface."56 The portion of Reed I which
required that the unnamed mineral "must" be removed by a surface-

49. 597 S.W.2d 743 (Tex. 1980).
50. Reed 1, 554 S.W.2d at 173.
51. Reed HI, 597 S.W.2d at 745. See supra note 43 and accompanying text.
52. 597 S.W.2d at 746.
53. Id. The court came to this holding despite the fact that affidavits from persons living

in the area who had farmed and hunted the land indicated that they had never seen any lignite
on the surface of the land. Id. at 745. Furthermore, the court noted that there was testimony
that the lignite could have been mined using the underground room and pillar method in
addition to the destructive strip mining method. Id. at 746.

54. Id. (citing Reed I at 172).
55. 597 S.W.2d at 746.
56. Id. at 747 (emphasis added).

19851
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destructive method was, therefore, specifically overruled."
Next, Reed II examined the language requiring proof that a sur-

face-destructive method would have been used "as of the date of the
instrument.""8 As the court noted, this requirement created a fact
question as to what methods of extraction were available at some par-
ticular date in the past.59 Because such an inquiry would have a very
destablizing effect on land titles," the Reed II court specifically over-
ruled this requirement and substituted in its place the date of the in-
strument or any time period thereafter.61 Continuing its reevaluation
of the Reed I language, the Reed II court held that, as a matter of law,
"near surface" is defined as any mineral deposit within 200 feet of the
surface.6 2

Justice Spears concurred in the majority opinion. 63 He recog-
nized that the majority left open several possible fact issues which
would require resolution before a determination of ownership could
be made.6 The fact issues created by the majority opinion would
serve as an additional source of title uncertainty, supplying the courts
with a steady flow of law suits in the future. 65  Therefore, Justice
Spears proposed that the supreme court "announce prospectively a
rule that would enable any person reading a mineral lease or reserva-

57. Id.
58. Id. (emphasis in original).
59. Id. This fact question would entail the employment of an expert, or experts, who

could testify as to the state of the art of mineral extraction as of the date of the instrument. Id.
Such a determination could result "in the ownership of the substance on adjacent tracts being
different depending upon the testimony of experts as to the state of the art at the date of the
instrument." Id.

60. Id. See Kuntz, supra note 22, at 114. Kuntz summarized the importance of title
certainty in these terms:

In matters of land titles, and most certainly in the field of oil and gas where heavy
expenditures of capital are incident to exploration, development and production, cer-
tainty is of the utmost importance. A rule which requires consideration of the con-
temporaneous factual or legal setting would create the impossible situation of
requiring the title examiner to inquire into the local folk-lore of the area or of requir-
ing the examiner to retain a catalogued knowledge of the law as to dates of
development.

Id.
61. 597 S.W.2d at 747.
62. Id. at 748.
63. Id. at 750.
64. Id. Four possible fact issues include: "(1) are there deposits in the 'reasonably imme-

diate vicinity'; (2) are there deposits 'at or near' the surface; (3) must the deposits 'conform
generally to the contour of the earth's surface' as suggested by Acker; and (4) what is a 'reason-
able' method of recovery?" Id.

65. Id.
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tion to know from the instrument itself what has been granted or re-
served without resort to factual investigation."66 In Justice Spears'
opinion, such a rule of property would need to be fair, allow the devel-
opment of scarce energy resources, and contribute to the stability of
land titles.67 Stabilizing land titles could be accomplished by formu-
lating the rule of ownership in terms of a question of law rather than
in terms of a factual determination based on the location of the un-
named substance.6 8 Justice Spears' focus on stability of title signified
the first shift away from the surface destruction rationale. His reason-
ing influenced the Texas Supreme Court's latest position in the sur-
face owner-mineral owner conflict-Moser v. United States Steel.69

II. THE MOSER CASES: TEXAS ABANDONS THE SURFACE

DESTRUCTION TEST

The Texas Supreme Court delivered its first opinion in the Moser
series (Moser 1) on June 8, 1983.70 On June 27, 1984, the supreme
court withdrew its first Moser opinion and replaced it with its current
opinion in Moser 11.71 Although Moser I is technically no longer the
law in Texas, a discussion of the development and changes between
Moser I and Moser II is necessary for an understanding of the
supreme court's current position. This section begins with a discus-
sion of the areas of those opinions which have remained essentially
identical. It concludes with a survey of the language in Moser II
which has significantly altered the court's position on mineral
ownership.

In the Moser series, the Mosers and the Gefferts owned neighbor-
ing tracts of land, two sections of which were conveyed between the
parties in order to conform more closely to the boundaries of a new
road.72 Upon discovery of a substantial amount of uranium, the
Mosers, as surface owners, sued the Gefferts (the mineral owners) to
establish ownership of the uranium.73 The Gefferts counterclaimed,

66. Id. (emphasis in original). Justice Spears considered four alternatives, a number of
which were given consideration by the supreme court in its latest decision in the surface
owner-mineral owner conflict-Moser II.

67. Id.
68. Id. at 751.
69. 26 Tex. Sup. Ct. J. 427 (1983).
70. Id. at 430.
71. 676 S.W.2d 99, 100 (Tex. 1984).
72. 26 Tex. Sup. Ct. J. at 427.
73. Id.
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arguing that uranium was one of the "other minerals" reserved from
the conveyance of the 6.77 acre tract.74 The trial court decided the
issue by application of the surface destruction test of Reed I, holding
that the uranium was part of the mineral estate retained by the Gef-
ferts.7

' The Eastland Court of Appeals applied the modified surface
destruction test of Reed H with an equivalent result. 6 The Texas
Supreme Court abandoned the Acker and Reed decisions relied on by
the courts below, and held in Moser I that title to a substance which
the court has determined to be a mineral is held by the mineral estate
owner as a matter of law.77

The Moser cases first described the history of the interpretation
of the oil, gas, and other minerals clause by providing a laundry list of
decisions which have catalogued, on a substance by substance basis,
what is part of the surface estate or mineral estate as a matter of law. 8

Included within these selected decisions are fresh water,79 limestone
and building stone, 0 caliche and surface shale,8" solid sulphur depos-
its,82 and gravel and sand.83 After reviewing a number of construc-
tion aids which the courts have used to determine ownership,84 Moser
I held that a severance of minerals in an oil, gas, and other minerals
clause "includes all substances within the ordinary and natural mean-
ing of the word, whether their presence or value is known at the time
of extraction. '8 5 In addition, the court held uranium to be a mineral
within the ordinary and natural meaning of the word.8 6 The court
refused, however, to abandon its second reference to a laundry list of
decisions which have held certain substances to be nonminerals as a

74. Id.
75. Id.
76. Id. Prior to final disposition by the court of appeals, the Texas Supreme Court an-

nounced its decision in Reed II.
77. Id. at 428.
78. Id.
79. Sun Oil Co. v. Whitaker, 483 S.W.2d 808 (Tex. 1972) (excluding fresh water from the

oil, gas, and other minerals clause).
80. Heinatz v. Allen, 147 Tex. 512, 217 S.W.2d 994 (1949) (excluding limestone and

building stone).
81. Atwood v. Rodman, 355 S.W.2d 206 (Tex. Civ. App.-El Paso 1962, writ refd n.r.e.)

(excluding limestone, caliche, and surface shale).
82. Union Sulphur Co. v. Texas Gulf Sulphur Co., 42 S.W.2d 182 (Tex. Civ. App.-

Austin 1931, writ refd) (including solid sulphur deposits).
83. Praeletorian Diamond Oil Ass'n v. Garvey, 15 S.W.2d 698 (Tex. Civ. App.-Beau-

mont 1929, writ refd) (excluding gravel and sand).
84. See supra notes 18-21 and accompanying text.
85. 26 Tex. Sup. Ct. J. at 429.
86. Id.
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matter of law.8 7

Once it was established that the mineral owner had title to the
uranium, the court proceeded to determine the issue of reasonable use
of the surface estate."8 Ordinarily, the mineral owner, as owner of the
dominant estate, is liable to the surface owner only for excessive or
negligent use of the surface. 9 In the case of an unnamed mineral in
the oil, gas, and other minerals clause, however, the justification for
restricting liability to negligently inflicted damage does not exist.90

As the court explained, it is reasonable to assume that a grantor who
expressly conveys a mineral which will require some disruption of the
surface will likely anticipate his damages and include such costs in the
compensation recieved for conveyance.91 However, in the case of an
unnamed substance, this logic does not apply because the surface
owner does not generally anticipate surface depletion or destruction.92

Moser I and Moser II adopted this "general intent"93 rationale and
held that the liability of a mineral owner who takes title by a grant or
conveyance of an unnamed substance "must include compensation to
the surface owner for surface destruction." 94 For additional security
to the surface owner, the court also required that the mineral owner
restrict his use of the surface estate in accordance with the "due re-
gard" doctrine. 95

Because the Moser I holding would have a substantial impact on
those contracting parties who relied on Acker and Reed, the supreme
court decided to abstain from retroactive application.96 Instead, the
court held that all contracts, leases and deeds executed between Feb-

87. Id. See infra note 118 and accompanying text for a discussion of the significance of
the Moser I laundry list.

88. 26 Tex. Sup. Ct. J. at 429.
89. Id. (citing Sun Oil Co. v. Whitaker, 483 S.W.2d 808 (Tex. 1972); Getty Oil Co. v.

Jones, 470 S.W.2d 618, 627 (Tex. 1971); and Humble Oil & Refining Co. v. Williams, 420
S.W.2d 133 (Tex. 1967)).

90. 26 Tex. Sup. Ct. J. at 429.
91. Id.
92. Id. See Clark, supra note 35, at 537.
93. See Kuntz, supra note 22, at 112.
94. 26 Tex. Sup. Ct. J. at 429. Interestingly, the question of damages was not actually

presented to the court.
95. Id. at 430 (citing Getty Oil Co. v. Jones, 470 S.W.2d at 619). Getty Oil recognized

that the oil and gas lessee could use as much of the premises as is reasonably necessary to
remove the minerals, but the lessee must exercise his rights "with due regard for the rights of
the owner of the servient estate." 470 S.W.2d at 621. See Keeton & Jones, Tort Liability and
the Oil and Gas Industry, 35 TEXAS L. REV. 1 (1956).

96. 26 Tex. Sup. Ct. J. at 430.
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ruary 10, 1971, 9' and June 8, 1983,98 "must be controlled by the law
in effect at the time the contract, lease or deed was executed." 99 The
court reasoned that investors could not be faulted for relying upon the
court's prior decisions. 1°° Public reliance on the court's former ap-
proach in the Acker and Reed cases was also a concern of Moser I. o
However, the Moser II court used a significantly different "prospec-
tive" approach in application. 102

III. MOSER II: A SECOND ATrEMPT TO RESOLVE TITLE

UNCERTAINTY

A. The Revisions

Although the second Moser opinion essentially repeated the lan-
guage and structure of Moser I, Moser II added and deleted language
which indicated a significant change in the court's direction. This sec-
tion delineates the major changes between Moser I and Moser 11. Fol-
lowing this list of changes is a discussion of the significance and
implications of the court's revisions.

The first significant change involved the scope of the court's
holding as to the ownership of the unnamed substance. After aban-
doning the Acker and Reed approach to determining the ownership of
minerals, Moser I held "that title to a substance which we have deter-
mined to be a mineral is held by the owner of the mineral estate as a
matter of law."10 3 On the other hand, Moser II abandoned, "in the
case of uranium, the Acker and Reed approach to determining owner-
ship of 'other minerals' and [held] that title to uranium is held by the
owner of the mineral estate as a matter of law."'"

Second, Moser I listed a number of Texas decisions which have
catalogued unnamed substances as part of the mineral estate or sur-
face estate as a matter of law."°5 Moser II added Reed v. Wylie (Reed
II) to its list of decisions cataloguing unnamed substances as part of

97. The date of the Acker opinion.
98. The date of the Moser I opinion.
99. 26 Tex. Sup. Ct. J. at 430.

100. Id.
101. 676 S.W.2d at 103.
102. See infra notes 131-32 and accompanying text for a discussion of the meaning of the

term prospective as used in the Moser II opinion.
103. 26 Tex. Sup. Ct. J. at 428.
104. 676 S.W.2d at 101.
105. 26 Tex. Sup. Ct. J. at 428. See supra notes 79-83 and accompanying text.
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the mineral estate or surface estate as a matter of law. 10 6

Third, Moser I held that the "other minerals" clause included
"all substances within the ordinary and natural meaning of that word,
whether their presence or value is known at the time of extraction."'10 7

Moser II applied this identical language, except that the time period
was changed from the time of extraction to the time of severance.0 8

Fourth, Moser I and Moser II made a second reference to a laun-
dry list of decisions. Moser I prefaced this second list with the lan-
guage that it continued to adhere to the previous decisions "which
held certain substances to be nonminerals as a matter of law."'" On
the other hand, Moser II stated that it continued to adhere to its pre-
vious decisions "which held certain substances to belong to the surface
estate as a matter of law." 110 Once again, added to this list of surface
estate substances is Reed 11. 111

Last, the two opinions came to a different result concerning the
application of their specific holdings to future litigants. Moser I held
that "all contracts, leases and deeds dealing with minerals which were
executed between February 10, 1971 [the date of the Acker opinion]
and the date of the opinion in this cause must be controlled by the law
in effect at the time the contract, lease or deed was executed.""' 12

Moser II abandoned this so-called "window period" language. In its
place, Moser II recognized the inability of contracting parties to fore-
see a change in the law, and simply stated that "the rules announced
in this case are to be applied only prospectively from the date of our
original opinion, June 8, 1983.""'I

B. Moser II: An Application Specifically to Uranium?

In its initial holding, Moser I concluded that title to a substance
which is determined to be a mineral is held by the mineral estate
owner as a matter of law."I4 Moser II, however, narrowed the scope
of this holding to state that title to uranium is held by the mineral

106. 676 S.W.2d at 101.
107. 26 Tex. Sup. Ct. J. at 429.
108. 676 S.W.2d at 102.
109. 26 Tex. Sup. Ct. J. at 429.
110. 676 S.W.2d at 102.
111. Id. (citing Reed I).
112. 26 Tex. Sup. Ct. J. at 430.
113. 676 S.W.2d at 103 (emphasis added).

114. 26 Tex. Sup. Ct. J. at 428.
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estate owner as a matter of law. 15 A literal interpretation of this lan-
guage could mean that Moser II applies only to uranium. Support for
this proposition can be found in the court's tacit approval of Reed II,
a decision which Moser I supposedly abandoned.' I6 Reed H is cited
twice in the Moser II opinion-once in a list of cases holding various
substances to be a part of the mineral estate or surface estate as a
matter of law, and a second time in a list of cases holding certain
substances to be part of the surface estate as a matter of law.' 17 Moser
H prefaced the second list of cases holding certain substances to be a
part of the surface estate as a matter of law with the comment that it
"continued to adhere" to these previous decisions."II By "continuing
to adhere" to the Reed H conclusion that lignite, iron, and coal are
part of the surface estate as a matter of law, the Texas Supreme Court
may be signaling a return to a substance by substance approach in the
determination of what is a mineral within the oil, gas, and other min-
erals clause.

A second approach to this problem is to start with the premise
that the court did not literally mean what it specifically stated.
Rather, the court meant only to use uranium as an example of a min-
eral which would be treated as part of the mineral estate as a matter
of law. This conclusion follows from the laundry list of decisions
which have previously held almost every conceivable substance which
a mineral owner could discover as part of the surface estate as a mat-
ter of law." 9 Because almost all of the substances belonging to the
surface estate have been enumerated, the only category left for the
courts to consider will in all likelihood be "minerals" within the
Moser H "ordinary and natural meaning of the word" test. 20 There-
fore, it follows that Moser H is not solely concerned with classifying
uranium as a mineral.

Taking into consideration the ultimate goal of remedying title

115. 676 S.W.2d at 101 (emphasis added).
116. The application of Reed HI, however, continued during the Moser I window period.

See supra notes 97-98 and accompanying text.
117. 676 S.W.2d at 101-02.
118. Id. at 102. Arguably, when Moser HI states that it continues to adhere to a list of

decisions which have held certain substances to belong to the surface estate as a matter of law,
it is a nonsequitor to include the Reed II decision. By citing to Reed 11, the Moser HI opinion
leaves open the argument that the surface destruction test may not have been abandoned. If
one of the main purposes behind the Moser II decision is to establish title certainty, one won-
ders why the court tacitly approved the leading surface destruction opinion.

119. See supra notes 79-83.
120. 676 S.W.2d at 102.
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uncertainty, the conclusion that Moser II does not apply solely to ura-
nium is the better analysis. Implicit in the supreme court's decision to
reject the Acker and Reed surface destruction rationale was the
court's belief that the surface destruction test left too many factual
issues unresolved.' 21 If the court intended to correct this problem in
Moser II, its holding should be applied to the broader group of all
minerals. Otherwise, title uncertainty will discourage the investment
of needed capital for the development of Texas' natural resources. 22

C. Application of Moser II: A Window of Uncertainty

A significant change occurred between Moser I and Moser II in
the supreme court's application of its specific holdings to future liti-
gants. Moser I concluded that public reliance on the Acker and Reed
opinions required that all contracts, leases, and deeds executed during
the "window period" ' 3 would be controlled by the law in effect at
that time. 124 The window period had the effect of creating at least five
different controlling periods of law: pre-Acker;25 Acker through Reed
I;126 Reed I through Reed I;127 Reed II through Moser I;12 and fi-
nally post-Moser 1.129 Unfortunately, Moser II has done little to clear
up this problem.131 Without mentioning the window period of Moser
I, Moser II went on to hold that the rules of law announced in the
case were to be applied prospectively.' 3 '

Exactly what the court meant by the term "prospectively" can be
interpreted in one of two ways.' 32 First, the term prospectively could

121. Id. at 101. "As a result, it could not be determined from the grant or reservation
alone who owned title to an unnamed substance." Id.

122. See Kuntz, supra note 22, at 114.
123. February 10, 1971 - June 8, 1983.
124. 26 Tex. Sup. Ct. J. at 430.
125. Before February 10, 1971.
126. February 10, 1971 - July 8, 1977.
127. July 8, 1977 - March 19, 1980.
128. March 19, 1980 - June 8, 1983.
129. After June 8, 1983.
130. Writs have been granted on two key cases which may determine the issue of the

application of Moser II: See Storm Associates, Inc. v. Texaco, Inc., 645 S.W.2d 579 (Tex.
App.-San Antonio 1982, writ granted) (holding that uranium is a mineral which, unless
otherwise expressed in Acker and Reed, are conveyed in a deed of oil, gas, and other minerals).
See also Schwartz v. State, 658 S.W.2d 822 (Tex. App.-Austin 1983, writ granted) (allowing
the state as mineral estate owner to retain its interest in coal and lignite under Moser 1).

131. 676 S.W.2d at 103.
132. See Sanchez v. Schindler, 651 S.W.2d 249 (Tex. 1983). "The general rule is that a

decision of a supreme court is to be retrospective in its operation." Id. at 254. "However,
exceptions are recognized when considerations of fairness and policy preclude full retroactiv-
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be applied to the litigation itself. For example, if litigant "A" filed
suit in January, 1986 on a deed executed in 1974, Moser II would
clearly apply because the litigation would fall after the cut-off date of
Moser I: June 8, 1983. If, on the other hand, the term "prospec-
tively" applies to the instrument itself, then the date of the instrument
is controlling. In the hypothetical above, the second alternative inter-
pretation would result in Acker controlling the law suit because the
1974 law suit would fall during the February 10, 1971 to July 8, 1977
Acker period.

Once the supreme court decides what the term "prospectively"
means, the next step is to decide which of the various holdings in
Moser II are to be applied prospectively. One such "holding" which
must be considered is the supreme court's decision that the grantor of
an unnamed substance must be compensated for the destruction of
the surface estate. 133 The Moser I opinion described in detail the
rationale for compensating grantors of unnamed substances. Yet, the
court did not have before it the issue of damages. The question for
Moser II to resolve was a question of title, not a question of damages.
Therefore, can it be said that this dicta is to be applied "prospec-
tively" as well? If this dicta were to be applied prospectively in the
sense that it applies as of the date of the instrument, the Texas
Supreme Court has opened a pandora's box of potential litigation.

IV. CONCLUSION

Moser II held that title to uranium is held by the mineral estate
owner as a matter of law. Rather than create additional title certainty
by holding that all minerals withing the ordinary and natural meaning
of that term are part of the mineral estate as a matter of law, the court
opened several areas of potential litigation. First, it is unclear
whether Moser II applies only to uranium, in which case a substance
by substance approach will still be required, or whether Moser II sets
forth the general test that a severance includes all substances within
the ordinary meaning of minerals. Second, the court's citation of
Reed H leaves room for argument that the surface destruction test
may have survived. Thus, it is unclear which approach the Texas
courts will apply in interpreting the phrase "other minerals."

ity. Resolution of the issue turns primarily on the extent of public reliance on the former rule
and the ability to foresee a coming change in law." Id.

133. See supra note 94.
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The term "prospective" creates another potential area of litiga-
tion. It is unclear from the Moser II opinion whether the term pro-
spectively applies to the instrument being construed or to the
litigation itself. If the term is applied to the instrument being con-
strued, then litigation will continue to fall within the Acker and Reed
periods of application. Consequently, Moser II has not clarified the
elusive nature of the term "other minerals." Further resolution will
be required before title certainty will be guaranteed.

Mark D. Taylor
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