
NOTES

Unappropriated Water: The Amount Of Water Remaining After
Taking Into Account All Existing Permits At Their Recorded Levels:
Lower Colorado River Authority v. Texas Department of Water Re-
sources, 683 S.W.2d 357 (Tex. 1984).

As part of its plan to supply surrounding municipalities with po-
table and industrial water, the Colorado River Municipal Water Dis-
trict ("district") sought to erect a dam on the Colorado River.' The
district applied to the Texas Water Commission ("commission") for a
permit to appropriate the water necessary to the project.2 As required
by statute, the commission ordered its staff to conduct a study to de-
termine whether sufficient "unappropriated water" existed in the Col-
orado River to meet the requirements of the project.3 The staff
concluded that there would be very little water available at the pro-
posed dam site and that construction of the dam would adversely af-
fect two downstream lakes.4 Nevertheless, the commission decided
the permit could be issued because historical usage and demographic
projections indicated that recorded allotments were not being fully
employed and were unlikely to be used in the future.' Based on the
foregoing analysis, the commission found that there was sufficient
"unappropriated water" in the Colorado River to meet the require-
ments of the project.6

The Lower Colorado River Authority (LCRA) and others chal-
lenged the commission's issuance of the permit claiming that the com-

1. Lower Colo. River Auth. v. Texas Dep't of Water Resources, 638 S.W.2d 557, 559
(Tex. App.-Austin 1982), rev'd, 683 S.W.2d 397 (Tex. 1984).

2. Lower Colo. River Auth. v. Texas Dep't of Water Resources, 683 S.W.2d 357 (Tex.
1984).

3. TEX. WATER CODE ANN. § 11.134(b)(2) required that the commission find "unap-
propriated water" in the source of supply prior to issuing a permit for appropriation. TEX.
WATER CODE ANN. § 11. 134(b)(2) (Vernon Supp. 1985).

4. 683 S.W.2d at 360.
5. Id. The commission may have also considered the district's claim that the stafls

study included unperfected claims and invalid riparian claims. Id.
6. 638 S.W.2d at 559.
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mission had misconstrued the meaning of the term "unappropriated
water" as used in section 11.134(b)(2) of the Texas Water Code and as
a result issued the permit illegally.7 On appeal the district court of
Travis County affirmed the commission's final order.8 The Austin
Court of Appeals affirmed the judgment of the district court finding
that section 11.025 of the Texas Water Code and the strong public
policy favoring beneficial use of state waters justified the commission's
construction of the term "unappropriated water."9 The LCRA ap-
pealed to the Texas Supreme Court which reversed the decision of the
court of appeals and held "that the term 'unappropriated water'
means the amount of water remaining after taking into account all
existing uncancelled permits and filings valued at their recorded
levels."' 1

I. EVOLUTION, AQUISITION, AND PROTECTION OF THE

APPROPRIATIVE RIGHT IN TEXAS

The Fourth Congress of the Republic of Texas adopted the com-
mon law of England."I At common law, rights to water were insepa-
rable from ownership of land appurtenant to a watercourse. 12 Water
rights could not be conveyed to or held by one who was not a ripa-
rian. 13 Every riparian owned the land up to the middle of the water-
course.14 As the owner of the land the riparian was entitled to the use
of the water flowing over it, as long as no diminution or obstruction of
the flow occurred.' 5 Consequently, common law prohibited a system
of appropriative rights. As the supreme court stated in Rhodes v.

7. Id. at 560.
8. Id.
9. Id. at 571. Section 11.025 of the Texas Water Code states:
A right to use state water under a permit or a certified filing is limited not only to the
amount specifically appropriated but also to the amount which is being or can be
beneficially used for the purposes specified in the appropriation, and all water not so
used is considered not appropriated.

TEX. WATER CODE ANN. § 11.025 (Vernon Supp. 1985).
10. 683 S.W.2d at 354.
11. Law of Jan. 20, 1840, § 1, 1840 Tex. Gen. Laws 177, 2 H. GAMMEL, LAWS OF TEXAS

177 (1898).
12. Matagorda Canal Co. v. Markham Irrigation Co., 154 S.W. 1176, 1181 (Tex. Civ.

App.-Galveston 1913, no writ).
13. Id. Riparian refers to a person who owns land appurtenant to a watercourse. Each

riparian propriator has an equal right to reasonably use the waters in a stream, subject to the
equal right of other riparians. United States v. Willow River Co., 324 U.S. 499, 505 (1944).

14. Rhodes v. Whitehead, 27 Tex. 304, 309 (1863).
15. Id.
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Whitehead, no one has "a property in the water itself, for, like the air,
it cannot be appropriated as the exclusive property of any one."' 6

As settlers migrated west of the one-hundredth meridian it be-
came necessary to irrigate land before it could be put to beneficial
use."7 Common law was ill-suited for efficiently resolving the ensuing
conflicts which arose among riparian land owners asserting their right
to an unobstructed and undiminished flow of water and landowners
who were dependent on irrigation. As a result of the inadequacies of
common law, statutes were enacted to settle the problems associated
with extensive irrigation.

Pressured by a drought cycle, the Texas Legislature first estab-
lished a system of appropriative rights with the adoption of the Irriga-
tion Act of 1889.18 The Act provided that the "unappropriated
waters of every river or natural stream within the arid portions of the
state" were public property and that the water could be acquired by
appropriation.' 9 The method of appropriation was delineated in sec-
tions 1, 5, and 6 of the Act. Three requirements had to be met to
effectively appropriate water. First, it was necessary for the user to
divert "unappropriated water" from its natural channel for irrigation,
domestic, or beneficial use. Second, such a diversion could not de-
prive any person of an existing water right.20 Last, the user was re-
quired to record a written, sworn statement with the county clerk
which named the canal, indicated the location of the head gate, re-
ported the size and capacity of the canal and identified the stream
from which the water was taken.2 ' The Act provided that as between
appropriators, the first in time was first in right, but this right was
limited to the quantity of water reasonably necessary and sufficient to
irrigate the land on either side of the canal.22 The appropriator was
required to return to the source of supply any water not so used. 3 If
any appropriator or his successor in interest ceased to use the water

16. Id. at 309, 310.
17. Davenport, Development of the Texas Laws of Waters, 21 TEX. REV. CIV. STAT.

ANN. XIII (Vernon 1954).
18. Law of March 19, 1889, ch. 88, § 1, 1889 Tex. Gen. Laws 1128, 9 H. GAMMEL,

LAWS OF TEXAS 1128 (1898). This Act was designed to implement a structured procedure for
the appropriation and use of "unappropriated waters" for irrigation. The Act did not define
the term "unappropriated water."

19. Id. § 2 at 1128.
20. See generally, Id. § 1 at 1128.
21. Id. § 5 at 1129.
22. Id. § 4 at 1129.
23. Id. § 12 at 1130.
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for a beneficial use, the right to the water ceased.2 4 The Act also pro-
hibited the diversion of water if it prejudiced a prior appropriator un-
less the diversion was made by a person entitled to put the water to a
domestic use.25

As the drought cycle which began in the late 1880s continued
into the mid 1890s, westward expansion of agriculture halted and the
pastoral economy of the western portions of the state was imperiled.26

Relief was sought in new, if not better laws.27 In response to demands
of farmers, financing and irrigation companies, the Act of 1889 was
amended by the Irrigation Act of 1895.28

The bulk of the Act of 1889 remained effective, but important
expansions and some limitations were implemented by the Act of
1895. State ownership of water was expanded by section 1 of the later
Act. Section 1 declared that property of the state included:

the unappropriated waters of the ordinary flow or underflow of
every running or flowing river or natural stream, and the storm or
rainwaters of every river or natural stream, canyon, ravine, depres-
sion or watershed within those portions of the State of Texas in
which . . . irrigation is beneficial for agricultural purposes.29

Additionally, section 3 allowed an appropriator to take water belong-
ing to a riparian if the riparian waters were properly condemned.3 °

Unlike the prior Act, the Act of 1895 provided that appropriated
water could be used only for irrigation, mining, milling, construction
of water works or stock raising.3' The Act of 1895 also required addi-
tional information to be filed with the county clerk including the ap-

24. Id. § 3 at 1128-29.
25. Id. § 9 at 1129.
26. Davenport, supra note 17 at XXIV.
27. Id.
28. Law of March 9, 1895, ch. 21, 1895 Tex. Gen. Laws 751, 10 H. GAMMEL, LAWS OF

TEXAS 751 (1989).
29. Id. § 1 at 751. This section operated to extend state ownership to flood waters, runoff

waters and waters in parts of the state which were not considered arid but where irrigation
would nonetheless benefit agriculture. Any increase in irrigation would necessarily benefit irri-
gation companies and their financiers.

30. Id. § 3 at 752. Riparian rights are water rights owned by a person by virtue of the
fact that a watercourse passes over his land. In Texas, the only persons who possess riparian
rights are those whose land is claimed under a Spanish land grant or whose title passed from
the state prior to 1837. The Irrigation Act of 1889 made no provision for condemnation of
riparian rights.

31. Id. § 4 at 752. Recall that the Act of 1889 allowed an appropriator to use water for
irrigation, domestic consumption and other beneficial uses. Act of March 19, 1889, ch. 88, § 1,
1889 Tex. Gen. Laws 1128, 9 H. GAMMEL, LAWS OF TEXAS 1128 (1898).
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proximate number of acres of land to be irrigated with the
appropriated water. 32 Last, the 1895 Act required that a prospective
appropriator must declare his intention to appropriate water.33 The
declaration was required to be in the form of a sworn, written state-
ment recorded in the county where the appropriation was to take
place.

In the decade following the enactment of the 1895 Act there were
several important developments. These developments created con-
flicts between those wishing to appropriate water apart from riparian
land and apply it to land of their own choosing, and those who relied
on the right to use the same water as an integral part of their interest
in riparian land. Chief among these developments was the introduc-
tion of the water pump which dramatically increased irrigation pos-
sibilities. Also significant in putting pressure on available water were
the development of large-scale irrigation in the Lower Rio Grande
Valley, introduction of rice farming in southeastern Texas, and in-
creased use of Rio Grande waters in Colorado and New Mexico.35

These developments prompted the promulgation of the Irrigation Act
of 1913.36

The purpose of the 1913 Act was to prevent overappropriation of
rivers and thus insure the stability necessary to attract development
capital.37 A wide range of limitations, procedures, and administrative
rules were imposed on appropriators by the Act of 1913.38 Section 12
of the Act required that all existing claims be filed with the newly
created Board of Water Engineers, 39 and section 15 provided for filing
applications and issuing permits.' Under the Act, a prior user was
required to file a sworn statement with the Board of Water Engineers
stating the amount of water being used at the time the statement was

32. Law of March 9, 1895, ch. 21, § 6, 1895 Tex. Gen. Laws 751, 752, 10 H. GAMMEL,

LAWS OF TEXAS 751, 752 (1898).

33. Id. § 8 at 752-53.

34. Id. § 6 at 752. The declaration was required to state the approximate number of

acres proposed to be irrigated, the name of the canal, the location of the headgate, the size and
capacity of the canal and the name of the appropriator. Id.

35. Davenport, supra note 17 at XXVII.

36. Act of Apr. 9, 1913, ch. 171, 1913 Tex. Gen. Laws 358.

37. See H.J. of Tex., 33rd Leg., Reg. Sess. 949, 954 (1913).

38. See generally, Act of Apr. 9, 1913, ch. 171, 1913 Tex. Gen. Laws 358.

39. Id. § 12 at 360. The Board of Water Engineers was established to regulate the use of

state waters. Id. § 7 at 359-60.

40. Id. § 15 at 362.
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filed and the purpose for taking the water.41 It was also necessary for
the sworn statement to include a historical record of all water used in
each year prior to the statement and the purpose for the prior tak-
ing.42 Any person who had taken water prior to January 1, 1913 and
who filed the sworn statement within one year after July 29, 1913
would have a right as against the state to take that water to the extent
it was actually being used. This right was known as a certified filing.43

Section 19 of the Act set out procedures for approving applications to
appropriate water.44 As a preliminary matter section 19 established a
standard for determining if a request to appropriate water would be
denied. 45 The section provided that the board should refuse to issue a
permit to appropriate water if there was no "unappropriated water"
in the source of supply.46

The parameters of a water right were defined in section 47.47

Section 47 defined a water right as the right to use water of the state
when that right had been acquired under the statutes of the state and
had been used for a statutorily sanctioned purpose.48 Further, section
48 limited the right to use water acquired under the Act to the
amount beneficially used. Any water not so used was not "considered
as appropriated. '49 Finally, the 1913 Act mandated that any water
acquired under the statutes of the state or any appropriation made
under its provisions would be forfeited if the right was willfully aban-
doned for three successive years." Any water so forfeited would "be
again subject to appropriation for the purposes stated in [the] Act." 51

Tension between riparian owners seeking to preserve their rights
to a constant flow of water and appropriators wishing to divert these
waters to other uses continued to intensify as the supply of available
water diminished in the face of increasing use.5 2 The enactment of the
Irrigation Act of 1917 was seen by some as an attempt by large scale

41. Id. § 14 at 361.
42. Id.
43. See TEx. REV. CIV. STAT. ANN. art. 7519(b) (Vernon 1954).
44. Act of Apr. 9, 1913, ch. 171, § 19, 1913 Tex. Gen. Laws 358, 364.
45. Id.
46. Id.
47. Id. § 47 at 369.
48. Id.
49. Id. § 48 at 369-70.
50. Id. § 49 at 370.
51. Id.
52. Perhaps the most significant drain on water supplies resulted from the continued ex-

pansion of the "rice belt." Davenport, supra note 17 at XXIX.
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appropriators to destroy rights of riparian owners by having them
whittled away by the Board of Water Engineers. 3 Some of the an-
tiriparian aspects of the 1917 Act were invalidated by the supreme
court in Board of Water Engineers v. McKnight.54 Nevertheless, ap-
propriators gained substantial benefits under the portions of the 1917
Act which were not invalidated.

The 1917 Act preserved the rights of water users under permits
issued by the Board of Water Engineers and those of users claiming
water rights under certified filings.5 If an appropriator claimed water
under a certified filing, section 83 preserved his rights only if the ap-
propriator had filed a certified record of the quantity of water used
and continued to use the water for three years after the 1917 Act took
effect.5 6 If these conditions were met, the holder of a certified filing
acquired title to the water by limitation as against any and all claim-
ants with rights in the same stream, including riparian owners.5 7 Ap-
propriators claiming water under a permit issued by the Board of
Water Engineers were protected by section 7 of the 1917 Act.58 Sec-
tion 7 provided that if a permit was issued under the Act of 1913 or
the Act of 1917, the water so appropriated would not be subject to
new appropriation until the permit was cancelled by the board. 9 Ad-
ditional records were required to be filed with the Board of Water
Engineers by section 100.6

Under section 100 of the 1917 Act all users of state water were
required to file a detailed record of operations showing the quantity of

53. Id. at XXXIII.
54. 111 Tex. 82, 229 S.W. 301 (1921). The Texas Supreme Court held that §§ 105-32 of

the Irrigation Act of 1917 were unconstitutional. Under the invalid sections of the 1917 Act,
the Board of Water Engineers was given broad powers to reduce a riparian's rights to use of
water for domestic and livestock purposes only. Common law accorded a riparian the right to
use water for power as well as other reasonable uses provided the use did not impair the rights
of fellow riparians. The invalid sections of the statute provided that riparian rights could be
forfeited or transferred to another without court action. Such a forfeiture required that the
board decide intricate questions of law and fact which would result in a binding adjudication
of property rights. The court held that an inquiry of that magnitude which altered private
rights was one solely for the judiciary. Id. at 86, 96-7, 301, 306-7.

55. Act of March 19, 1917, ch. 88, 1917 Tex. Gen. Laws 211. A certified filing is the
filing made pursuant to § 14 of the Act of 1913. A permit to appropriate is the permit issued
pursuant to § 15 of the 1913 Act. Section 7 of the 1917 Act provides protection for appropria-
tions under permit while § 83 of the 1917 Act protects appropriations under certified filings.

56. Act of March 19, 1917, ch. 88, § 83, 1917 Tex. Gen. Laws 211 at 231.
57. Id.
58. Id. § 7 at 212-13.
59. Id.
60. Id. § 100 at 234.
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water taken or diverted each year.61 If the water was used for irriga-
tion, the approximate number of acres irrigated was required to be
included in the detailed record.62

The growing strength of appropriators was solidified when the
statutory water law of Texas was codified in 1925.63 The bulk of the
1917 Act was incorporated into the 1925 codification. Many of the
previously discussed provisions relating to appropriation of water and
protection of appropriative rights were reenacted verbatim.' 4 Accord-
ing to one commentator the codification was wrought with unsatisfac-
tory legal theories.65

After the 1925 codification, many appropriators asserted that
this legislation had essentially done away with riparian rights in navi-
gable rivers.6 6 In Motl v. Boyd, the Texas Supreme Court was
presented with the opportunity to settle the question of the status of
riparians as well as to construe the meaning of the term "unappropri-
ated water."' 67 After an extensive consideration of water law develop-
ment, the court concluded that the waters in a watercourse are
divided horizontally. Water below the highest normal flow was
deemed to be riparian and not subject to appropriation. Any waters
above the line of highest flow were considered floodwaters subject to
appropriation. 6 After further consideration the court concluded that
the term "unappropriated water" was not defined in the statutory
laws of Texas.69 In the absence of a definition, the court turned to the
language of section 24 of the 1917 Act to devise a method of deter-
mining whether "unappropriated water" existed.7

' The court held
that the volume of "unappropriated water" could be determined by
calculating the volume of water available for appropriation and sub-
tracting from it the amount of water previously appropriated as
shown by the records of the Board of Water Engineers. 7' The courts

61. Id.
62. Id.
63. See generally, TEX. REV. CIV. STAT. ANN art. 7466-7621 (Vernon 1954).
64. Under the 1925 Act, prior sections which were not amended were mere reenactments

and were cited to the 1917 Act.
65. See generally, Davenport, supra note 17.
66. Mot v. Boyd, 116 Tex. 82, 99, 286 S.W. 458, 463 (1926).
67. 116 Tex. 82, 126, 286 S.W. 458, 475.
68. 116 Tex. 82, 111, 286 S.W. 458, 468.
69. 116 Tex. 82, 118, 286 S.W. 458, 472.
70. 116 Tex. 82, 126, 286 S.W. 458, 475. Section 24 was codified verbatum in the 1925

codification as art. 7506 of the Texas Revised Civil Statutes.
71. See 116 Tex. 82, 126, 286 S.W. 458, 475.
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decision provided a lasting definition of "unappropriated water."
After the decision in Mod v. Boyd, several of the articles in the

1925 codification were amended. Article 7506 was amended to pro-
vide that a permit to appropriate must be denied if the proposed use
would impair existing water rights.7 Prior to the amendment, the
article required that such a permit must be denied if the proposed use
would conflict with existing water rights. This provision allowed ap-
propriator's rights to conflict with riparian rights as long as the ripa-
rian rights were not "impaired."

A provision for the cancellation of certified filings and permits
was added to the code in 1953.1 3 Article 7519(a) applied only to ap-
propriations granted or filed more than ten years prior to January 1,
1955. 7

' The new provision cancelled these appropriations if no part of
the water authorized to be withdrawn was put to beneficial use for a
period of ten years prior to 1955. 7 5

The 1953 Act required that the holders of the affected rights be
notified and that actual cancellation of the right be carried out by the
Board of Water Engineers.76 The emergency clause of the 1953 Act
stated:

The fact that there are many permits heretofore granted by the
Board of Water Engineers and certified filings heretofore filed with
said Board, under which no part of the water authorized to be di-
verted and appropriated has been put to beneficial use, . . . creates
an emergency and an imperative public necessity . ...

The Act of 1953 was designed to provide immediate relief for those
who desired to appropriate water but who were unable to find water
not already under a filing or permit. The temporary nature of the
relief was changed in 1957 when the legislature amended article
7519(a).7

' The amendment provided for cancellation of prior and fu-
ture permits and existing certified filings if no part of the appropria-
tion had been put to beneficial use for ten consecutive years.7 9

Additionally, the Act of 1957 provided for partial cancellation of any

72. TEX. REV. CIV. STAT. ANN. 7506 (Vernon 1954).
73. Id. art. 7519(a) (Vernon 1954).
74. Id.
75. Act of June 8, 1953, ch. 352, § 5, 1953 Tex. Gen. Laws 867.
76. Id. Failure of the board to cancel a permit did not operate to validate a permit or

filing not cancelled by the board. Id.
77. Act of June 8, 1953, ch. 352, § 5, 1953 Tex. Gen. Laws 867, 868.
78. Act of Apr. 1, 1957, ch. 39, § 1, 1957 Tex. Gen. Laws 82, 82-85.
79. Id. § 1 at 83.
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permit or certified filing not put to beneficial use for a period of ten
consecutive years prior to commencement of cancellation proceed-
ings."o An appropriator could avoid partial cancellation by showing
that he was justified in not using the water or had a present bona fide
intent to put the unused water to beneficial use within a reasonable
time.8" The emergency clause of the 1957 Act stated:

The fact that the present law does not provide for total and partial
cancellation of certified filings and permits even though all or part
of the water is not being appropriated and beneficially used there-
under, [and] the fact that a public need exists to make such water
available for appropriation and beneficial use . . . create[s] an
emergency and an imperative public necessity . *...82

Public need for water continued to grow but further action on
cancellation and adjudication of claims was postponed until ten years
later. In 1967, the Water Rights Adjudication Act was enacted by the
legislature.83 This Act represented final victory for appropriators be-
cause it required recordation of riparian and other unrecorded claims
to water."4 These claims were limited to the amount of water actually
used in the preceding five years.85 The use requirement effectively
eliminated the riparians common law right to an undiminished and
unobstructed flow of water.86

The Adjudication Act also instituted a system for establishing
the claims and provided that any claim proved in the process would
be evidenced by a certificate of adjudication.87 The Water Rights Ad-
judication Act of 1967 made no provision for cancellation if the
claims established under the Act fell into nonuse.

The water laws of Texas were again codified in 1971 pursuant to
a 1963 act which compelled a recodfication of the statutory laws of
Texas. 8 The Texas Water Code embodied the statutory water laws of
Texas on a topical basis and encompassed provisions from most acts
of Congress discussed to this point. The codification was intended to
make no substantive changes in the law.89 Because the codification

80. Id. § 1 at 84.
81. Id.
82. Id. § 3 at 85.
83. Water Rights Adjudication Act, ch. 45, 1967 Tex. Gen. Laws 86.
84. Id. § 4(a) at 86.
85. Id. § 4(h) at 87.
86. Id.
87. Id. § 5 at 90.
88. Act of Apr. 12, 1971, ch. 58, 1971 Tex. Gen. Laws 110.
89. TEX. WATER CODE ANN. § 5.018 (Vernon 1972).
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was nonsubstantive in nature, rights held by virtue of a certificate of
adjudication were not subject to cancellation. In 1975, the legislature
added subchapter E to the Texas Water Code which provided for to-
tal and partial cancellation of a certificate of adjudication if the water
had not been put to beneficial use at any time during the ten year
period immediately prior to the cancellation proceeding.9"

The history of Texas water law and the statutes which are a
product of that experience reflect a tension between the legislature's
desire to protect the rights of existing water users and simultaneously
insure that water is not wasted. In 1971, the Texas Supreme Court
decided Texas Water Rights Commission v. Wright.9 In its decision
the court made a statement which indicated that protection of water
rights was paramount to the policy considerations which encourage
the beneficial use of water. In the words of the court "[o]nce water is
appropriated, its availability to another user is reduced or defeated,
and if the permittee does not use a substantial portion of it the water
will run unused into the sea." 92 It is questionable whether such a
holding comports with the express public policy of the state to "pro-
vide for the conservation and development of the states natural re-
sources . . .,93

II. LOWER COLORADO RIVER AUTHORITY v TEXAS DEPARTMENT

OF WATER RESOURCES

As part of its plan to supply surrounding municipalities with po-
table and industrial water, the Colorado Municipal Water District
sought to erect a dam on the Colorado River.94 The district applied

90. Act of Mar. 27, 1975, ch. 27, § 1, 1975 Tex. Gen. Laws 49.
91. Texas Water Rights Comm'n v. Wright, 464 S.W.2d 642 (Tex. 1971).
92. Id. at 647.
93. TEX. WATER CODE ANN. § 1.003 (Vernon Supp. 1985). The section also has a pro-

vision which states that the maintenance of a proper ecological environment of the bays and
estuaries of Texas is a policy of the state. The flow of unused water into the sea helps keep sea
water from creeping up the river and salinating fresh water. This flow also helps keep the
ocean near its proper level. The decision in Texas Water Rights Comm'n v. Wright tends to
support this countervailing public policy. Id. § 1.003(6).

94. 638 S.W.2d 557, 559 (Tex. App.-Austin 1982) rev'd 683 S.W.2d 357 (Tex. 1984).
The district wished to construct a dam approximately 24 miles southeast of Ballinger, Texas.
The dam was to be used to impound 554,350 acre feet of water and the district planned to use
113,000 acre feet of the impounded water each year. Id. The water would ultimately be used
to supply potable and idustrial water to Abilene, Midland, Odessa, Big Spring and San Angelo.
Analysis of the Texas Supreme Court Decision in Lower Colorado River Authority v. Texas
Department of Water Resources [Stacy] and its Implications for Water Legislation, 1984:
Hearing Before the Joint Committee on Water Resources, 69th Leg. (1984) (presented by Su-
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to the Texas Water Commission for a permit to appropriate the water
necessary to meet the needs of the project. Pursuant to statutory dic-
tate, the commission's staff conducted a study to determine whether
sufficient "unappropriated water" existed in the Colorado River to
meet the requirements of the project.95 The commission found that
sufficient "unappropriated water" was available because there was a
quantity of water in the river over and above the amount necessary to
meet the actual requirements of downstream users.9 6

The Lower Colorado River Authority (LCRA) and others chal-
lenged the commission's issuance of the permit, claiming that the
commission misconstrued the meaning of the term "unappropriated
water" as used in section 11.134(b)(2) of the Texas Water Code and as
a result issued the permit illegally.97 On appeal the district court of
Travis County affirmed the commission's final order.9" The Austin
Court of Appeals affirmed the judgment of the district court finding
that section 11.025 of the Texas Water Code and the strong public
policy favoring beneficial use of state waters justified the commission's
construction of the term "unappropriated water."9 9 The LCRA ap-
pealed the decision to the Texas Supreme Court which reversed the
decision of the court of appeals and held "that the term 'unappropri-
ated water' means the amount of water remaining after taking into
account all existing uncancelled permits and filings at their recorded
levels."" o

The supreme court's rationale focused on the legislative history
of the Water Code. Specifically, the court considered the legislature's
motives for enacting section 11.134(b)(2) which requires the commis-
sion to find "unappropriated water" prior to issuing a permit; section
11.025 which states that unless appropriated water is put to beneficial
use it will be "considered not appropriated"; and section 11.146(e)
which prohibits "double permitting." The court's decision turned on
the legislature's use of the term "unappropriated water" in section

san Plettman, General Counsel for the Texas Department of Water Resources) [Hereinafter
cited as Hearing].

95. See 683 S.W.2d at 359-69. TEX. WATER CODE ANN. § 11 134(b)(2) (Vernon Supp.
1985) states that the commission may grant a permit only if "unappropriated water" is avail-
able in the source of supply. Id.

96. 638 S.W.2d at 560.
97. Id.
98. Id.
99. Id. at 563. See supra note 9.

100. 683 S.W.2d at 359.
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11.134(b)(2) of the Code. 1 1 The court found section 11.134(b) to be
the progeny of the Irrigation Act of 1913.102 Because the 1913 Act
provided no definition of the term "unappropriated water," the court
turned to the legislative history of that Act to determine the meaning
of the term.'0 3 In the court's view, the purpose of the 1913 Act was to
prevent overappropriation of rivers and thus insure the stability neces-
sary to attract development capital."° Accordingly, the court was
obliged to interpret the meaning of "unappropriated water" consist-
ently with such a purpose. 105 The court also considered the 1917
amendment to the Irrigation Act of 1913.106 The Irrigation Act of
1917 provided that water under a permit pursuant to the 1917 Act or
the 1913 Act "shall not be subject to new appropriation until the per-
mit is cancelled by the Board [of Water Engineers] in whole or in part
... ,,107 The court characterized the langauge as representing "the
greatest possible restraint upon the granting of permits for water al-
ready subject to a permit to appropriate."'' 0 8

In addition to the foregoing legislative acts and history, the court
considered section 11. 146(e) of the Water Code which provides that
any water granted under any permit is not again subject to a new
permit to appropriate until the existing permit has been cancelled in
whole or in part. '9 The court next turned its attention to the legisla-
ture's purpose for including the provision. The precursor of section
11.146(e) is section 7 of the Irrigation Act of 1917.110 The court
found that the purpose of section 7 of the 1917 Act and its progeny
was to express the legislature's intent to prohibit "double permitting"
of state water. Further, the court held that the legislature intended
the prohibition of "double permitting" to be applied to define the

101. TEX. WATER CODE ANN. § 11.134(b)(2) (Vernon Supp. 1985) states: "(b) The com-
mission shall gmat the application only if (2) unappropriated water is available in the source of
supply .... "

102. See supra text accompanying notes 36-51.

103. 683 S.W.2d at 361.
104. Id. at 361-62 n.8.
105. TEX. WATER CODE ANN. § 1.002 (Vernon 1972). See generally, TEX. REV. Civ.

STAT. ANN. art. 5429b-2 (Vernon Supp. 1985).

106. See supra, notes 52-62 and accompanying text.
107. 683 S.W.2d at 363; quoting, Irrigation Act of 1917, ch. 88, § 7, 1917 Tex. Gen. Laws

211, 212-13.
108. Id.
109. TEX. WATER CODE ANN. § 11.146(e) (Vernon Supp. 1985).
110. Act of Mar. 17, 1917, ch. 88, 1917 Tex. Gen. Laws 211, 212. This section was codi-

fied as article 7474 in TEX. CIv. STAT. ANN. (Vernons 1954).
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term "uanppropriated water.""' The court mustered additional sup-
port for its contention that the legislature intended to prohibit
"double permitting" by considering the emergency clause of the 1953
water Act.

The 1953 Act allowed cancellation of any permit to appropriate
water if the water had not been withdrawn and appropriated for a
period of ten consecutive years prior to the passage of the Act. Under
the 1953 Act mere nonuse for ten consecutive years did not free the
water for an additional appropriation until the unused permit was
cancelled by the Board of Water Engineers. 12 The emergency clause
of the 1953 Act stated that the legislation was necessary to make
water allocated under outstanding permits but not put to beneficial
use available for new appropriation. 1 3 The court inferred from the
emergency clause of the 1953 Act that the legislative solution to free
appropriated but unused water was pursuit of cancellation proceed-
ings.114 The commission's use of the "double permitting" procedure
was found to be inconsistent with such a preference." 5

To buttress its conclusion, the court called attention to a 1957
Act. That Act provided for partial cancellation of an outstanding
permit to the extent the water under permit had not been used for a
period of ten consecutive years and for which the permittee's nonuse
was not justified." 6 The emergency clause of the 1957 Act also re-
ferred to a "public need exist[ing] to make such water available for
appropriation and beneficial use."' "1 7

Based on the foregoing analysis, the court concluded that to con-
strue nonuse alone as freeing water for a new appropriation would
contradict the emergency clause of both Acts." 8 According to the
court, the legislative preference for cancellation proceedings over a
"double permitting" policy was reiterated in the Water Rights Adju-
dication Act of 1967."'9 The 1967 Act provided for recordation of
unrecorded claims and limited the claims to those actually recorded
pursuant to the Act of 1967 and evidenced by certificates of adjudica-

111. 683 S.W.2d at 363.
112. Id. at 364.
113. Act of June 8, 1953, ch. 352, § 1, 1953 Tex. Gen. Laws 867, 868.
114. See 683 S.W.2d at 363-64.
115. Id. at 363.
116. Act of Apr. 1, 1957, ch. 39, § 1, 1957 Tex. Gen. Laws 82, 83-85.
117. Id. §3 at 85.
118. 683 S.W.2d at 364.
119. Id. See supra text accompanying notes 83-85.
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tion. 120 The effect of the 1967 Act was to cancel rights stemming
from unrecorded claims to the extent that the water claimed was not
being put to beneficial use. The Act manifested the legislature's incli-
nation to cancel rights to water which had been claimed but would
not be missed if put to use by another. The court acknowledged a
point of concern with respect to this line of reasoning. 2 ' The fact
that the 1967 Act made no provision for cancelling certificates of ad-
judication if the water subsequently fell into nonuse could have indi-
cated a contrary intent on the part of the legislature. The court
characterized this failure to provide a cancellation provision as an
"omission" remedied by subsequent action on the part of the legisla-
ture.'2 2 The remedy was embodied in a 1975 Act which provided a
procedure for cancelling certificates of adjudication if the water fell
into nonuse.'2 3 After the 1975 Act all claims to water were subject to
cancellation for nonuse.

After considering the relevant legislative history, the court fo-
cused on prior court decisions. 24 In Motl v. Boyd, the Texas Supreme
Court had occasion to consider the method used to calculate the
amount of "unappropriated water" in a source of supply. 2 5 The
court in Motl v. Boyd viewed the calculation as a purely administra-
tive task by which the amount of "unappropriated water" in a source
of supply could be determined by "adding up the amount of water
previously appropriated and shown on [the Board of Water Engi-
neers] records, and subtracting it from the amount of state water
which they had previously determined the stream furnished.'" 2 6 The
court in Lower Colorado River Authority v. Texas Department of
Water Resources (Stacy Dam) rejected the proposition that the
records referred to by the Motl v. Boyd court included the records of
the amount of water actually put to beneficial use. At the time of the
decision in Mot v. Boyd, the Board of Water Engineers required users
to "keep detailed record[s] of daily operations . . . to determine the
quantity of water taken or diverted each year."' 2 7 The Board also
required users to furnish, under oath, a copy of the detailed records

120. 683 S.W.2d at 364-65.
121. See 683 S.W.2d at 364.
122. Id.
123. Act of Mar. 27, 1975, ch. 27, 1975 Tex. Gen. Laws 49.
124. 683 S.W.2d at 364-65.
125. 116 Tex. 82, 126, 286 S.W. 458, 475.
126. Id.
127. Act of Mar. 19, 1917, ch. 88, § 100, 1917 Tex. Gen. Laws 211, 234.
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and the uses to which the water was put. 12 8 Nevertheless, in the Stacy
Dam decision, the supreme court concluded that the records referred
to in Moti v. Boyd were the "permits and filings valued at their re-
corded levels."' 29 This interpretation follows from the Stacy Dam
court's conclusion that water which is under permit but not put to
beneficial use is appropriated water and not subject to further appro-
priation until the permit is "cancelled, forfeited or otherwise invali-
dated."' O3 The Stacy Dam court also relied on the supreme court's
earlier decision in Texas Water Rights Commission v. Wright in which
the court said "[o]nce water is appropriated, its availability to another
user is reduced or defeated, and if the permittee does not use a sub-
stantial portion of it the water will run unused into the sea."' 13'

The final focus of the supreme court's analysis in Stacy Dam was
on administrative history and commentators' views.' 32 The commis-
sion's own past practices indicated that the proper definition of "un-
appropriated water" was one announced by the court in Stacy Dam.
The court cited a former member of the Board of Water Engineers
statement that "it was the Board's practice to value existing recorded
permits at full face value to determine whether 'unappropriated
water' existed in order to grant a new application."' 3 3 The court also
called attention to the current commission's use of the full recorded
amount in its new computerized model designed to forcast water
availability. 3 4 Another factor that influenced the court was the view
of commentators that the law of Texas essentially grants a monopoly
to a permittee which should be controlled by the use of cancellation
proceedings when the permittee is not putting the appropriated water
to beneficial use.' 35

128. Act of Apr. 9, 1913, ch. 171, § 14, 1913 Tex. Gen. Laws 358, 361.

129. See 683 S.W.2d at 359-365.

130. Id. at 365.

131. Id. quoting, Texas Water Rights Comm'n v. Wright, 464 S.W.2d 642, 647 (Tex.
1971).

132. Id.

133. Id. The court is referring to the statement of A.P. Rollins in Rollins, The need for a
water inventory in Texas, Proceedings of the 1952 and 1954 Water Law Conferences, Univer-
sity of Texas School of Law 67, 68 (1954) and Rollins, Policies of the Board of Water Engi-
neers in Passing upon Applications for Appropriative Rights. Proceedings of the 1952 and

1954 Water Law Conferences, University of Texas School of Law 221, 222-23 (1954).

134. 683 S.W.2d at 365.

135. Id.
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A. Subsequent Developments

On January 9, 1985 the supreme court withdrew the judgment
entered on November 14, 1984.136 Rather than reversal and rendition
as mandated by the November opinion, the court determined that the
Administrative Procedure and Texas Register Act empowered the
court to reverse and remand the cause to the Department of Water
Resources. ' 37

Prior to continuation of the proceedings before the commission,
the district and LCRA negotiated a potential settlement agreement.' 3 8

Basically, the proposed agreement provides that LCRA will obtain
permission from the commission to change the point of diversion of
some of its water from Buchanan Reservoir to Stacy Dam. This ac-
tion would enable the district to divert LCRA's water in order to fill
the Stacy Dam Reservoir. The diverted water is to be used by the
district only for municipal, industrial and dam construction purposes.
The district would be allowed to divert a maximum of 113,000 acre-
feet of water annually but no more than 25,000 acre-feet of water
could be used for industrial purposes each year.

In return, the district would agree to amend its application to
eliminate the request to appropriate water from the Colorado River.
The district application would still request permission to build Stacy
Dam and store 554,340 acre-feet of water. The district would also
agree to release water from Stacy Dam when certain conditions exist.
Both parties would agree to urge the commission to adopt the other's
application. 

39

III. IMPLICATIONS OF STACY DAM

Before analyzing the implications of the supreme court's decision
in Stacy Dam, two observations are in order. First, the court failed to
address an interesting issue presented by the district. In its motion for
rehearing, the district insisted that the Wagstaff Act, section 11.024 of
the Water Code, provided a separate and distinct statutory basis for

136. Lower Colo. River Auth. v. Texas Dep't of Water Resources, 683 S.W.2d 367 (1985).
137. Id.
138. As of the date of publication the agreement had been negotiated but the parties had

not yet signed the agreement. Only basic provisions of the proposed settlement are discussed.
139. Proposed Settlement Agreement Between Lower Colorado River Authority and Col-

orado River Middle Water District (no date) (on file at Booth, Simmons & Newsom, P.C.,
Austin, Texas).
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allowing the district to appropriate the requested water.14 The Wag-
staff Act provides that "[a]ny appropriation made after May 17, 1931,
for any purpose other than domestic or municipal use is subject to the
right of any city or town to make further appropriations of the water
for domestic or municipal use without paying for the water."'' Ac-
cording to the district, substantial evidence demonstrated that a suffi-
cient quantity of water had been appropriated after May 17, 1931, to
fulfill the district's application for water for municipal purposes.'42

At trial the district asserted the Wagstaff Act as an alternative theory
for procuring the requested water. Apparently no mention was made
of the Wagstaff contention to the court of appeals but both parties
briefed the point on rehearing. 4 3 The Wagstaff Act has never been
judicially construed so it seems that the issue should have been men-
tioned by the court.

A second observation warrants mention before analyzing the im-
plications of the Stacy Dam decision. Prior to the court's decision
there was no precise standard for measuring "unappropriated water."
After the decision a simple straightforward standard is available. An
understandable and definite standard is preferable to a vague standard
which might require years of litigation to define.

Despite the simplicity of the standard announced by the court,
the implications of the decision give rise to questions as to its long
range viability. Full appreciation of the impact of the supreme court's
decision in Stacy Dam requires an understanding of the situation
which prompted the controversy. The Texas system of appropriation
allows a user to appropriate a given volume of water. Under this sys-
tem the volume of water appropriated may occasionally exceed the
volume needed by the user. An industrial user's consumption fluctu-
ates with the business cycle, while a municipal user's consumption
varies with the water requirements of its citizens. A farmer may need
to support his entire crop solely by irrigation one year, while the next
year might bring sufficient rainfall to meet all his crop needs.

140. Motion For Rehearing Of Respondent Colorado River Municipal Water District at
27, 683 S.W.2d 357 (Tex. 1984).

141. TEX. WATER CODE ANN. § 11.028 (Vernon Supp. 1985).
142. Motion For Rehearing Of Respondent Colorado River Municipal Water District at

31, 683 S.W.2d 357 (Tex. 1984).
143. Id. at 27-39. Petitioners Lower Colorado River Authority's Responese to Respon-

dent's Motions For Rehearing at 18-27. Of course, the district is not a city or town. However,
the water that would be appropriated would be put to municipal use thus obviating the need
for the cities or towns to appropriate water themselves.
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It is quite possible that a user might appropriate more water than
actually needed by virtue of a good faith miscalculation. Further, it is
possible for an appropriator to fail to use the appropriation altogether
or to cease to use the appropriation at some point in time. In any of
these instances, the quantity of water appropriated but not put to ben-
eficial use is unavailable for use by another.

In the wake of the Stacy Dam decision, the only means available
for freeing these excessive appropriations is cancellation of the under-
lying permit or forfeiture of the permit by the appropriator. As a
practical matter, these options are time consuming and inefficient.
The Water Code provides that an appropriator who willfully aban-
dons use of appropriated water for a period of three consecutive years
forfeits the right to the water and the water is again subject to appro-
priation."' Mere nonuse for three years without a willful intent to
abandon the water will not end in forfeiture.'45 The party seeking to
force a forfeiture must prove the appropriator intended to willfully
abandon the water right by clear and satisfactory evidence."4 6 Be-
cause of the high standard and heavy burden of proof, a forfeiture
order has never been entered except when voluntary affidavits of
abandonment have been registered with the state.

Two other situations may prompt cancellation of water rights.
Total nonuse of a water right for ten consecutive years will result in
cancellation of the right.'47 After passage of the statutory period, the
right is conclusively presumed to be willfully abandoned.' 48 Because
the statute requires ten consecutive years of nonuse, use of some of
the appropriated water in the ninth year prevents total cancellation
for an additional ten years.

If a water right is only partially used the Water Code provides
for cancellation of the right to the extent that water is not put to
beneficial use for ten consecutive years. '" Partial cancellation is more
difficult to achieve than total cancellation because the partial user has
a number of defenses at his disposal during the cancellation proceed-
ing. First, the partial user may defeat cancellation by showing that he

144. TEX. WATER CODE ANN. § 11.030 (Vernon Supp. 1985).
145. City of Corpus Christi v. Nueces Co. Water Control & Improvement Dist., 540

S.W.2d 357, 376 (Tex. Civ. App.-Austin 1976, writ ref'd n.r.e.).

146. Id.
147. TEX. WATER CODE ANN. § 11.173 (Vernon Supp. 1985).
148. Texas Water Rights Comm'n v. Wright, 464 S.W.2d 642, 646 (Tex. 1971).
149. TEX. WATER CODE ANN. § 11.178 (Vernon Supp. 1985).
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is using reasonable diligence to use his full appropriation. 5 ° Second,
the partial user may avoid cancellation by showing a justification for
partial nonuse.' 5 ' Last, the partial user may thwart cancellation by
demonstrating a bona fide intent to put the water to full use within a
reasonable time. 1 52

Another provision which could operate to delay cancellation
states that once cancellation proceedings have been initiated against a
specified water right and a hearing has been held, further cancellation
proceedings can not be brought against that same right within five
years of the date of the proceeding.5 3 Conceiveably, one procedural
misstep after the hearing could delay the process an additional five
years.

Current cancellation and forfeiture proceedures do not foster full
beneficial use of available water. Excessive appropriations will be per-
petuated for a minimum of three and more likely ten years. This sys-
tem may be too slow and cumbersome to be of any efficacy in
promoting full beneficial use of state waters. The supreme court was
presented with the opportunity to permit a more efficient method of
employing excessive appropriations but declined to do so. In light of
the supreme court's position, the legislature should sanction a system
which permits efficient reallocation of excessive appropriations.

A. Proposed System For Allocation Of Water

Under Texas law the waters of the state are public property and
the use of state water is regulated by a state agency.' 54 With this
system in place it is possible to administer the allocation of water in a
manner roughly analogous to the operation of a bank. It is common
knowledge that banks do not have enough cash on hand to meet all of
their obligations if all depositors were to withdraw their funds simul-
taneously. The same can be said of an overappropriated river. If
everyone with a claim to water in an overappropriated river with-
draws all the water to which they are entitled simultaneously, many
users would find insufficient water to satisfy their claims. As a practi-
cal matter, all depositors and appropriators will not exercise their

150. Id. at § 11.182(a)(2).
151. Id. at § 11. 182(a)(3).
152. Id.
153. Id. at § 11.186. This provision is designed to prevent a holder of a water right to

from being forced to constantly defend his right against those seeking cancellation.
154. TEX. WATER CODE ANN. §§ 5.012, 11.021 (Vernon Supp. 1985).
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claims at the same time. Therefore, it is possible to have insufficient
cash or water to meet aggregate demand if all claims are exercised
simultaneously and nevertheless have sufficient reserves to meet de-
mand at any given time.

The Texas Water Commission has amassed substantial informa-
tion concerning availability of water and characteristics of appropria-
tors in a specific source of supply. 1" The commission could use this
information to establish a system of allocation which allows technical
overappropriation of a river without infringing on the rights of any
individual user. In the event of drought or miscalculation on the part
of the commission, the age old doctrine of "first in time, first in right"
would operate to protect the interests of prior appropriators. Of
course, implementation of such a system requires the legislature to
take the initiative. One bill currently under consideration would al-
low this sytem to develop. Senate Bill 1144, proposed by Senator
John Montford, would amend section 11.025 of the Water Code to
allow water which is under permit but not put to beneficial use to be
appropriated by another."5 6 The bill also proposes amending section
11.134 to specify that the term "unappropriated water," as used in
section 11.134, is defined in section 11.025. Under the bill, when con-

155. See supra text accompanying notes 61-62.
156. Senate Bill 1144 has the following provisions:

Section 1. Section 11.025, Water Code, is amended to read as follows:
Sec. 11.025. SCOPE OF APPROPRIATIVE RIGHT. A right to use state water

under a permit or a certified filing is limited not only to the amount specifically ap-
propriated but also to the amount which is being or can be beneficially used for the
purposes specified in the appropriation, and all water not so used is considered not
appropriated and is subject to a new appropriation, as provided by this chapter.

Section 2. Section 11.134, Water Code, is amended by adding Subsections (c)
and (d) to read as follows:

(c) For purposes of this section, unappropriated water has the meaning provided
by Section 11.025 of this code.

(d) In determining whether water can be beneficially used under existing water
rights or vested riparian rights, the commission may consider:

(1) historical use data;
(2) demographic and other water use projections;
(3) the expenditures made or obligations incurred by the holders of existing

water rights or vested riparian rights;
(4) the amount of time usually necessary to put water to beneficial use for the

authorized purpose when diligently developed; and
(5) any other matters that the commission considers relevant to secure the maxi-

mum beneficial use of state water without waste.
Section 3. Section 11.029 and Subsection (e), Section 11.146, Water Code, are

repealed.
Tex. S.B. 1144, 69th Leg. (1985).
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sidering an application, the commission would be allowed to consider
historical data, demographic projections, water use projections and
any other matters the commission considers relevant to maximization
of beneficial use of state waters. 57 Sections 11.029 and 11.146(e) of
the Texas Water Code will be repealed if the bill is enacted.

If this bill is enacted, the foundation for efficient allocation of
state water will be in place. However, passage of the bill would also
require the Department of Water Resources to exercise powers which
have been granted by the legislature but which heretofore have not
been actively used. If "double permitting" is allowed it will be neces-
sary for the department to take steps to protect the rights of prior
appropriators. Logically, as "double permitting" increases, the
probability of commission miscalculation and subsequent infringe-
ment on a senior appropriator's rights during drought inceases. The
Water Code currently provides for the creation of water divisions,'
and the appointment of watermasters. 5 9 Successful conversion to full
beneficial use will requrie that every source of supply be part of a
water division and that each division have a watermaster. Once ap-
pointed, the watermaster will be under a duty to regulate the control-
ling works of reservoirs and diversion works in time of water
shortage. 160 The watermaster is required to regulate the water in a
manner consistent with the lawful rights of users. 16 1 The creation of
water divisions and appointment of watermasters will take time but
ultimately would provide the necessary protection for senior appro-
priators. If a particular watermaster is slow in responding to a water
shortage or for any reason refuses to regulate the source of supply in
accordance with the rights of the users, the executive director of the
department can remove the watermaster,162 and assume his duties un-
til a new watermaster is appointed.' 63 The expense of a watermaster
is initially borne by the department, but ultimately the costs are equi-

157. Id.
158. TEX. WATER CODE ANN. § 11.325 (Vernon Supp. 1985).
159. Id. at § 11.326.
160. Id. at § 11.327(b).
161. Id. Subsection (a) provides that the watermaster is to divide the water in accordance

with adjudicated water rights. In the case of unadjudicated streams, subsection (b) gives the
watermaster authority to regulate these streams in time of water shortage. Id. The Depart-
ment expects to finalize all adjudications by Aguust 31, 1985 subject to challenges by disap-
pointed parties. Assuming that watermasters are actually appointed, once the adjudication
process is completed the watermasters will have total control over water flows at all times.

162. TEX. WATER CODE ANN. § 11.326(b) (Vernon Supp. 1985).
163. Id. at § 11.326(d).
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tably apportioned among the holders of water rights in the water divi-
sion."6 Implementation of the watermaster program will cost all
users a certain amount of money to the probable dismay of propo-
nents of the status quo. However, the public's long term best interest
is served by full beneficial use of state waters. 65

Another area of inquiry is the ability of the commission to accu-
rately project water availability and consumption. The volume of
water in a given source of supply fluctuates from month to month.
Actual use of water also varies. As with any projection, the commis-
sion's assessment of water availability necessarily involves some de-
gree of speculation. However, if the watermaster system is activated,
only the newest appropriators bear the risk of miscalculation and sub-
sequent disappointment of expectation. The newest appropriators
should take this risk into account when making a decision to engage
in activities requiring water.

The commission has the potential to accurately make the neces-
sary projections. The commission already has access to the character-
istics of current holders of water rights. Since 1917 all holders of
water rights have been required to keep detailed records showing the
quantity of water used each year. 166 Sufficient data is available for a
statistical analysis of probable future use by existing holders of water
rights. Additionally, the commission considers evidence submitted by
a party opposing the permit. 167 If Senate Bill 1144 is passed, the com-
mission would be able to consider and presumably inquire into any
matters relevant to secure maximum beneficial use of state water. 6

These sources of information should enable the commission to deter-
mine probable use patterns.

With respect to predicting water availability, the department has
already developed a computerized model to generate simulated flow
data. 69 If the new system is implemented, the department should
commit resources to refine the existing model. The United States Ge-

164. Id. at § 11.329.
165. If a user is unable or unwilling to pay the fee assessed for the watermaster's services,

he will not be allowed to use water pursuant to his water right. Id. at § 11.329(e). If the user
refuses to pay for ten years, the commission would cancel the water right. Id. at § 11.173.
Ultimately, the right will be granted to a user able to put the water to an economically feasible
use.

166. See supra text accompanying note 61.

167. Hearing, supra note 95 at 2. Thus, if there are circumstances peculiar to a particular

situation, the affected party has an opportunity to bring the matter to the court's attention.

168. See supra note 156.

169. Hearing, supra note 95 at 2.
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ological Survey monitors the river basins in Texas and gathers infor-
mation on water discharge at various stations along each river on a
daily basis.17o This information combined with other resources avail-
able to the department should enable the commission to predict water
availability with reasonable accuracy. Of course, the department
should strive to make any economically justified improvements which
will increase the accuracy of their projections.

If the legislature is unwilling to grant the commission the descre-
tion necessary to implement the proposed system, amendment of the
cancellation provisions of the Water Code should be considered. The
ten year period which must pass before cancellation of a permit dis-
courages full beneficial use of state water. Any excessive appropria-
tion will likely be perpetuated for ten years before the water is put to
beneficial use.17 ' A reduction of the ten year period to five years
would eliminate some of the waste associated with the current
system. 172

Another measure which might free additional water for appro-
priation would be amendment of section 11.179 of the Water Code to
compel the commission to initiate proceedings to partially cancel
water rights if the commission's records indicate that an appreciable
volume of water is not being used. Unlike the provision for instigat-
ing proceedings for total nonuse, 73 the section dealing with partial
cancellation grants the commission discretion in cancellation
proceedings. 

1 74

A final way of streamlining cancellation proceedings that should
be considered involves elimination of a defense to partial cancellation.
Currently a user confronted with the prospect of partial cancellation

170. United States Geological Survey, WATER RESOURCES DATA- TEXAS, Tx-83-3
(1983). Each water station on each river basin compiles data concerning water quality and
discharge rates including average discharge, extremes and daily discharge. For the water
availability data at the proposed site for Stach Dam See Id. at 71.

171. See supra text accompanying notes 142-150.
172. To achieve this end §§ 11.172, 11.173, and 11.178 would have to be amended.
173. TEX. WATER CODE ANN. § 11.174 (Vernon Supp. 1985). This section states that the

commission shall initiate proceedings to cancel a permit if the commission's records show the
water has not been used for ten consecutive years. Id.

174. Id. at § 11.179. This section states that the commission may initiate proceedings to
cancel a permit if the commission's records show that a portion of the water under an appro-
priation has not been used for ten consecutive years. Id. Requiring the commission to insti-
gate proceedings only when appreciable amounts of water will be freed for new appropriation
would leave some discretion with the commission but there are cases where cancellation would
not be cost efficient.
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may defeat the cancellation if he demonstrates a bona fide intent to
put the appropriation to full use within a reasonable time.'75 This
defense should be eliminated. Retention of the reasonable diligence
defense,"" and the justification defense should provide adequate pro-
tection for partial users.'77

B. Conclusion

In Stacy Dam the Texas Supreme Court held that unappropri-
ated water is the "amount of water remaining after taking into ac-
count all existing uncancelled permits and filings at their recorded
levels."' 78 The standard set forth by the court is easy to calculate and
does not create a situation where years of litigation are required to
determine the limits of the standard. Inherent in the standard is a
prohibition against "double permitting." The prohibition against
"double permitting" and the resulting necessity to use cancellation
proceedings to free water for appropriation impedes full beneficial use
of state water. Full beneficial use of the state's water is an important
goal. This goal can be achieved by enacting legislation which would
allow others to appropriate water which has been previously appro-
priated but not put to beneficial use. If the legislation is enacted, the
Department of Water Resources should exercise its power to appoint
watermasters to protect the rights of senior appropriators. Absent
legislation which would allow "double permitting," the legislature
should amend the cancellation provisions to provide for quicker can-
cellation of unused water rights. Full beneficial use of the state's
water and the supreme court's decision in Stacy Dam are incompat-
able. Therefore, the legislature should respond by sanctioning a sys-
tem for efficient allocation of state water.
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