
VOTING RIGHTS

by Elwyn C. Lee *

The 1982 amendment of section 2 of the Voting Rights Act of
1965' (the "Act") was adopted by Congress to ease the plaintiffs' bur-
den under section 2 in cases involving claims of discriminatory voting
dilution. This change was a direct response to the Supreme Court's
decision of City of Mobile v. Bolden,2 in which a divided Supreme
Court held that a showing of discriminatory purpose was a necessary
element in establishing a violation under section 2 of the Act.3 Be-
cause proving the element of intent is quite difficult, continued appli-
cation of the Bolden intent standard would make virtually impossible
the eradication of many discriminatory voting practices. Congress
recognized this fact and adopted a "results" standard to be applied by
the courts to enforce the fourteenth and the fifteenth amendments of
the Constitution as embodied in section 2 of the Act.4 A plaintiff may
establish violations under the results test by demonstrating several ob-
jective factors,5 although no given number of factors must be proved
so long as the "totality of the circumstances" illustrates a discrimina-
tory result.6
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1. 42 U.S.C.A. § 1973(a) (West Supp. 1984).
2. 446 U.S. 55 (1980) (plurality opinion).
3. Id. at 60-74.
4. Section 2 of the Voting Rights Act provides in pertinent part: "No voting qualifica-

tion or prerequisite to voting or standard, practice, or procedure shall be imposed or applied by
any State or political subdivision in a manner which results in a denial abridgment or of the
right . . . to vote on account of race ...... 42 U.S.C.A. § 1973(a) (West Supp. 1984). See
also Parker, The 'Results' Test of Section 2 of the Voting Rights Act: Abandoning the Intent
Standard, 69 VA. L. REV. 715, 740-47 (1983); Note, Eradicating Racial Discrimination in
Voter Registration: Rights and Remedies Under the Voting Rights Act Amendments of 1982, 52
FORDHAM L. REV. 93, 113-16 (1983).

5. See S. Rep. No. 417, 97th Cong., 2d Sess. 6, 28-29 (1982) reprinted in 1982 U.S.
CODE CONG. & AD. NEWS 177, 206-07.

6. See 42 U.S.C.A. § 1973(b) (West Supp. 1984) which states in part:
A violation of subsection (a) of this section is established if, based on the totality of
circumstances, it is shown that the political processes leading to nomination or elec-
tion in the State or political subdivision are not equally open to participation by
members of a class of citizens protected by subsection (a) of this section . ...
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I. SECTION Two CASES

During the survey period, the Fifth Circuit decided three cases
involving section 2. All three cases involved challenges to municipal
at-large election schemes. An at-large scheme is one in which the
elected officials are chosen by the voters of the entity as a whole rather
than from legislative districts or precincts.

A. Jordan v. City of Greenwood

In Jordan v. City of Greenwood,7 the Fifth Circuit remanded to
the district court so that it might assess the claims of the plaintiffs in
light of the new "results" test of amended section 2.8 The lower court
was directed to decide whether the at-large election scheme had re-
sulted in an infringement of black voting rights. Remand was neces-
sary because the amendment'to section 2 occurred subsequent to the
district court's decision. Originally the district court concluded the
plaintiffs failed to prove that Greenwood's at-large system was estab-
lished or maintained for a discriminatory purpose as required by
Bolden.9 The Fifth Circuit ignored petitioners' claim that the new
section 2 is unconstitutional, citing several Supreme Court cases en-
dorsing the principle that an inquiry should focus initially on the stat-
utory question if a case raises both statutory and constitutional
questions.' ° When there is a chance the case can be decided on a
narrower statutory ground on remand, the doctrine of judicial re-
straint commands that the appellate court should not address the
broader constitutional question." Under these principles, a finding of
no violation of new section 2 on remand would moot the consitutional
issue.

Because the lower court did not consider whether the at-large
scheme had resulted in infringement of black voting rights, the trial
court's factual development and discussion of the question was inade-
quate. The Fifth Circuit noted that factual context is an important
prerequisite in the resolution of such important constitutional

Id.
7. 711 F.2d 667 (5th Cir. Aug. 1983).
8. Id. at 668.
9. 534 F. Supp. 1351 (N.D. Miss. 1982). See Bolden, 446 U.S. 55 (1980).

10. 711 F.2d at 669 (citing Harris v. McRae, 448 U.S. 297, 306-07 (1980)); See Bolden,
446 U.S. at 60; New York City Transit Authority v. Beazer, 440 U.S. 568, 582 (1979).

11. 711 F.2d at 669 (citing Wood v. Georgia, 450 U.S. 261, 265-66 (1981)).
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questions. 12

B. Velasquez v. City of Abilene

Velasquez v. City ofAbilene, 3 involved a challenge to the at-large
system for selection of the Abilene city council members.14 The lower
court denied plaintiffs' petition for declaratory judgment which al-
leged violations of the fourteenth and fifteenth amendments as well as
the amended Voting Rights Act. Relying upon the factors set forth in
Zimmer v. McKeithen,"5 the lower court concluded that there was not
an invidious purpose behind the maintenance of the system and that
the scheme had no discriminatory effect. Both parties appealed.

The plaintiffs alleged that the trial court impermissibly decided
the case upon constitutional grounds. The Fifth Circuit found the
allegation wholly without merit stating that it saw "no reason why in
voting dilution cases, in light of the interrelated standards, a trial
court cannot consider both the constitutional and statutory claims to-
gether."16 The plaintiffs' challenge to the specificity of the findings of
fact received a different reaction from the Fifth Circuit. The court
stated that a finding of intentional discrimination in a dilution case is
factual and governed by the clearly erroneous standard of rule 52 of
the Federal Rules of Civil Procedure.'" This standard is applicable to

12. 711 F.2d at 670.
13. 725 F.2d 1017 (5th Cir. Mar. 1984).
14. Id. at 1019. Under the system there are six council seats and a mayor. Each year two

council seats are up for election; the mayor runs every third year. A council candidate must
obtain a majority of all the votes cast in the entire city to win. A candidate is required to file
for a specific seat. Furthermore, the at-large system provided that three councilmen live on the
north side and three live on the south side. Id. at 1019.

15. See Zimmer v. McKeithen, 485 F.2d 1297 (5th Cir. 1973), affd on other grounds sub
nom. East Carroll Parish School Bd. v. Marshall, 424 U.S. 636 (1976). The standard enumer-
ated in the circuit court's opinion included:

lack of access to the process of slating candidates, the unresponsiveness of legislators
to [claimant's] particularized interests, a tenuous state policy underlying the prefer-
ence for multi-member or at-large districting, or . . .the existence of past discrimi-
nation in general [which] precludes the effective participation in the election system
... .Such proof is enhanced by a showing of the existence of large districts, major-
ity vote requirements, anti-single voting provisions and the lack of provisions for at-
large candidates running from particular geographical subdistricts.

Id. at 1305. See also Survey, Voting Rights, Fifth Circuit Symposium, 14 TEx. TECH L. REV.
163, 163-167 (1983) (noting that the Zimmer standards are helpful, but should not be viewed
as conclusive).

16. 725 F.2d at 1020.
17. Id. at 1021 (citing Rodgers v. Lodge, 458 U.S. 613 (1982)).



TEXAS TECH LAW REVIEW

both constitutional and statutory voting dilution cases. "
Although the trial court offered a fairly thorough analysis, the

Fifth Circuit criticized the lower court for making the fatal and
clearly erroneous mistake of not discussing in detail all the substantial
contrary evidence. 9 The court cited Cross v. Baxter,2 ° in which the
need for detailed findings of fact in voting dilution cases was under-
scored. 21 To illustrate the trial court's deficiency, the court noted that
the lower court completely ignored the plaintiffs' evidence of extreme
racial tensions during the time period of the 1962 Abilene charter
amendments which maintained the at-large elections. Moreover, it
criticized the lower court's failure to address plaintiffs' evidence indi-
cating it was well known that the addition of majority vote require-
ments would dilute minority voting power.22

The Fifth Circuit also rejected the defendant's claim that the
amendments to the Act merely eliminated a need to find direct evi-
dence of discriminatory intent. The court stressed that Congress
meant to reinstate the "results test" and that factors necessary for
showing a violation of the test are essentially those enumerated in
Zimmer.23  Although the totality of the circumstances must be ex-
amined by the trial judge in both a Voting Rights Act case and a
fourteenth and fifteenth amendment case, it is less burdensome for
plaintiffs to prove a dilution of the minority vote under the totality of
the circumstances "results" test than to prove the dilution under the
"discriminatory purpose" test. To satisfy the "results" test, the court
must find but a single effect; however, to meet the burden of the "dis-
criminatory purpose" test, the court needed to find a discriminatory
purpose behind that effect.24

18. 725 F.2d at 1021.
19. Id. at 1020.
20. 604 F.2d 875 (5th Cir. 1979), vacated on other grounds, 704 F.2d 143 (5th Cir. 1983).
21. Id. at 879. The Cross court held as follows:
Because the resolution of a voting dilution claim requires close analysis of unusually
complex factual patterns, . . . and because the decision of such a case has the poten-
tial for serious interference with state functions, . . . we have strictly adhered to the
rule 52(a) requirements in voting dilution cases and have required district courts to
explain with particularity their reasoning and the subsidiary factual conclusions un-
derlying their reasoning.

Id.
22. 725 F.2d at 1021.
23. 725 F.2d at 1023. See Zimmer, 485 F.2d at 1305.
24. 725 F.2d at 1023. Judge Higginbotham expressed concern in his concurring opinion

that adequate guidance in the application of the amended Voting Rights Act has not been
provided because the circuit has not fully defined "discrimination." In particular, he noted
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Of course, violations can still be shown by proving invidious pur-
pose. Violations exist under the fourteenth and fifteenth amendments
and certainly under the Voting Rights Act of 1982 when racial dis-
crimination is but one of the purposes, even if it is not the primary
purpose, of the official act.25

C. Jones v. City of Lubbock

In Jones v. City of Lubbock, 6 the city appealed a district court
judgment that the at-large system of electing city council members
violated both the Fifteenth Amendment of the United States Consti-
tution and section 2 of the Voting Rights Act. A dramatic change in
the law on voting dilution followed the initial filing of the lawsuit in
1976.2' Because Jones is utilized by the Fifth Circuit as a vehicle for
examining and clarifying the development of and changes in the stan-
dards governing voting dilution cases, this case is the most significant
one decided during the survey period.28

The court stated that the standard for examining fifteenth
amendment violations is unclear, particularly after the Supreme
Court expressly noted that the scope of the fifteenth amendment's ap-
plication to voting cases is an open question.29  The court asserted
that the approach to cases under the fourteenth and fifteenth amend-
ments in the Fifth Circuit are not now distinct, if they ever were,3°

that the blurred definition makes it difficult to resolve the tension between an impact-based test
of lawfulness as reflected in the results test of section 2 and the rejection of a right to propor-
tional representation. Id.

25. Id. at 1022. See also Arlington Heights v. Metropolitan Housing Corp., 429 U.S.
252, 265-66 (1965). (When there is proof of a discriminatory purpose, judicial deference is no
longer justified.)

26. 727 F.2d 364 (5th Cir. Mar. 1984).
27. The first district court judgment in this case found the city's at-large system did not

dilute minority voting strength. The Fifth Circuit vacated and remanded, 640 F.2d 777, then
withdrew the mandate prior to granting a rehearing, supplemented its opinion, 682 F.2d 504,
and remanded for reconsideration. On remand, the lower court held that the City of Lubbock
had violated the fifteenth amendment and the Voting Rights Act; the appeal discussed above
and decided on March 5, 1984 followed. On April 10, 1984 a petition for rehearing was de-
nied. See Jones v. City of Lubbock, 730 F.2d 233 (5th Cir. Apr. 1984).

28. Further elaboration of principles governing voting dilution cases may be provided by
the Fifth Circuit when it decides Political Civil Voters Org. v. City of Terrell, 565 F. Supp. 338
(N.D. Tex. 1983). In Terrell, the judge granted relief to the minority voters and the city
appealed. Id. at 349.

29. 727 F.2d at 370 (citing Rodgers v. Lodge, 458 U.S. 613, 619 n.6 (1982)).
30. 727 F.2d at 370 n.2. ("If this circuit ever has regarded the fourteenth and fifteenth

amendment voting rights causes of action as distinct, that distinction has vanished with the
coalescence of the 'gerrymander' and 'dilution' line of cases.")
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and that only purposeful voting dilution is proscribed by the fifteenth
amendment. 3 Applying that standard, the court concluded that the
lower court was clearly erroneous in finding purposeful discrimina-
tion in the adoption of the system. The lower court found that the
city adopted the at-large system with the intent to prevent blacks
from participating based on alleged statements of only one member of
that body. The Fifth Circuit held that the statements of only one
person were clearly not enough evidence to support the district
court's finding of purposeful discrimination.

The city asserted on appeal that Congress' imprecise identifica-
tion of the type of political system which violates section 2 "produced
a standard so vague that it violated due process. '3 2 The Fifth Circuit
recognized that because there is less need for fair notice and less risk
of unequal enforcement, more vagueness is tolerable.33 A precondi-
tion of the need for notice is that the penalty associated with the stat-
ute attach to conduct. Under these principles, the attacks on section 2
of the Act fail because section 2 sets forth no standard to regulate the
conduct of municipal elections. Section 2, said the court, does not
dictate a particular electoral system; rather, it establishes "a standard
for determining whether an electoral system, in light of its contempo-
rary effects and historical context, discriminates. Absent an effect on
conduct, a statute's standard is not susceptible to attack as vague."34

The court concluded that this statute was not unconstitutionally
vague. It stated that for a statute to violate due process, it must be so
indefinite and vague as to be no rule or standard at all.35

The City of Lubbock also attacked the constitutionality of sec-
tion 2 on the ground that Congress usurped judicial power by sub-
stantively defining the scope of the fourteenth and fifteenth
amendments. The Fifth Circuit found this argument unpersuasive. It
noted that the separation of powers doctrine requires the judiciary to
defer to Congress when Congress has selected a rational means to en-
force the Constitution. 36 Congress adopted the approach taken in sec-
tion 2 after extensive testimony and careful consideration of evidence

31. Id. at 370 (citing Nevett v. Sides, 571 F.2d 209, 220 (5th Cir. 1978), cert. denied, 446
U.S. 951 (1980) (referred to generally as Nevett II)).

32. 727 F.2d at 372.
33. Id. at 373 (citing Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489,

498-99 (1982)).
34. 727 F.2d at 373.
35. Id. (citing A.B. Small Co. v. American Sugar Ref. Co., 267 U.S. 233, 239 (1925)).
36. 727 F.2d at 374.

246 [Vol. 16:241
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suggesting possible hindrances to the exercise of franchise rights by
minorities in this country. The court concluded that Congress could
appropriately adopt the "results" test as a rational means of enforce-
ment of the fourteenth and fifteenth amendments.37

As a final challenge, the city argued that section 2 should be in-
terpreted to impose an intent standard. The city asserted that Con-
gress codified pre-Bolden law in section 2, and that the pre-Bolden law
required a showing of intent in these situations.38 In evaluating the
charge, the court acknowledged the inconsistency of the cases, the
numerous revised and reinterpreted judicial opinions, and the lack of
interpretation of section 2 by either the Supreme Court or the Fifth
Circuit.39 The court then engaged in an historical and analytical dis-
cussion of section 2 and the standards applied in voting dilution cases.
It noted that the period from 1973 to 1977 was characterized by the
objective factors articulated in Zimmer.4 Beginning in 1976, the
Supreme Court elevated the importance of intent in constitutional
challenges to facially neutral state rules and procedures. Then, in
1978, a majority of the Supreme Court in the case of Bolden v. City of
Mobile,4 held that a governmental body must deliberately discrimi-
nate before a federal court may invalidate an election scheme. The
Court, in effect, adopted an "intent" requirement. However, because
a plurality of the justices rejected the use of the Zimmer factors, their
validity was unclear.42 The objective factor test established by Zim-
mer was subsequently vindicated in the case of Rogers v. Lodge,4 3 in
which the Supreme Court affirmed the invalidation of an at-large
scheme based primarily on findings derived from the Zimmer

37. Id. at 375; but cf Bolden, 446 U.S. at 66-74 (holding that a showing of discriminatory
purpose was a necessary element).

38. 727 F.2d at 380.
39. Id. at 375 nn.7-8. In footnote eight the court identified six distinct tests which have

been applied: (1) Zimmer, 485 F.2d at 1305 (results test using primary and enhancing factors);
(2) Kirksey v. Board of Supervisors, 554 F.2d 139, 143 (5th Cir. 1977) (en banc), cert. denied,
434 U.S. 968 (1977) (Zimmer test coupled with requirement that continued effects of past
official discrimination be shown); (3) Nevett 11, 571 F.2d at 222-23 (intent standard based on
totality of circumstances under Zimmer factors); (4) Bolden, 446 U.S. at 66-74 (discriminatory
purpose must be shown through direct or indirect evidence); (5) Lodge, 458 U.S. at 620-22
(intent test which can be met by evidence of factors under Nevett II and Zimmer); and (6) sec-
tion 2 of the Voting Rights Act, 42 U.S.C.A. § 1973 (West Supp. 1984) (results test based on
totality of circumstances including objective evidentiary factors).

40. 727 F.2d at 376.
41. 446 U.S. 55 (1979).
42. 727 F.2d at 377.
43. 458 U.S. 613 (1982).

1985]
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factors.44

The Fifth Circuit then discussed the legislative history of section
2 concluding that Congress adopted the language in section 2 to cod-
ify pre-Bolden voting dilution law as set forth in Zimmer and White v.
Regester.45 The court determined that both the statutory language
and the legislative history require that the test to be applied is the
"result" test.46

The Fifth Circuit next discussed the issue of racially polarized
voting in Jones. Expert testimony provided a substantial basis for de-
termining that the voting was racially polarized.47 The city, in assert-
ing arguments against a finding of racially polarized voting, noted
that minority candidates won school board elections because of the
support of the anglo community. The court gave little weight to the
city's argument because of the differences between school board elec-
tions and city council elections. School board elections in Lubbock,
for example, were characterized by low voter turnout and an electo-
rate highly interested in educational issues. The court indicated that
polarized voting carries greater significance than merely being a pre-
requisite to a voting dilution claim.48 Nevertheless, the court cau-
tioned that polarized voting is not per se unconstitutional and does
not automatically render the system in which it occurs unconstitu-
tional. The court noted that bloc voting could aggravate a plan re-
sulting in the dilution of black voting strength. 49  Bloc voting,
although a precondition of a voting dilution claim, is not persuasive
evidence of dilution without reference to other Zimmer factors.5 °

The issue of proving the existence of polarized voting reappeared
when the Fifth Circuit denied the petition for rehearing in Jones on
April 10, 1984."' In a special concurrence, Judge Higginbotham ex-
pressed concern regarding the proof of a polarized voting pattern. He

44. Id. at 620-22.
45. 485 F.2d at 1305; White v. Regester, 412 U.S. 755, 765-70 (1973). The court stressed

that: "Congress had made clear its understanding that a court under section 2 should apply
White and Zimmer as purely 'results' cases. . . . Thus, whatever the proper interpretation of
early voting dilution cases may be, Congress has set the courts to the task of giving them
meaning as 'results' cases." 727 F.2d at 379-80.

46. Id. at 380.
47. Id.
48. Id. at 385 (citing Kirksey, 554 F.2d at 149); Wallace v. House, 515 F.2d 619 (5th Cir.

1975), vacated, 425 U.S. 947 (1976)).
49. 727 F.2d at 385.
50. Id. at 385 n.17.
51. Jones v. City of Lubbock, 730 F.2d 233 (5th Cir. Apr. 1984).
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observed that there is a "risk that a seemingly polarized voting pat-
tern in fact is only the presence of mathematical correspondence of
race to loss inevitable in such defeats of minority candidates.""2

Moreover, he criticized the study conducted by plaintiffs' expert be-
cause it did little more than show that the percentage of votes for
minority candidates in any given precinct enjoyed mathematical cor-
respondence with the percentage of minorities living in the precinct. 53

The study did not test for explanatory factors such as ethnicity, in-
come, religion, party affiliation, and other distinguishing characteris-
tics separated and identified through statistical methods.
Consequently, Higginbotham urged the need for detailed factual find-
ings to support a finding of polarized voting along with liberal doses
of common sense and intuitive assessment. 54

In the primary Jones opinion, the Fifth Circuit discussed plain-
tiffs' contention that the lower court erred in its findings on "respon-
siveness" and "tenuousness."55 The court, however, found no clear
error by the trial court. In so holding, the court reiterated several
principles concerning those factors. Responsiveness, said the court, is
not an essential element of an action under section 2 and is not re-
quired in a dilution claim under the Constitution.5 6 The court indi-
cated that tenuousness is of diminished importance under the results
test, and probably has no probative value for evaluating the fairness of
the electoral system.57

Finally, the Fifth Circuit examined the totality of the circum-
stances of the at-large system in Jones. The court began by recount-
ing the conditions in Lubbock which disadvantage minorities: less
frequent and less effective participation due to official discrimination,
polarized voting, aggravating at-large districts, majority vote require-

52. Id. at 234.
53. Id.
54. Id.
55. In Zimmer v. McKeithen, the terms "tenuousness" and "unresponsiveness" were

identified as factors relevant to a showing of voting dilution. The court noted that: "where a
minority can demonstrate . . . the unresponsiveness of legislators to their particularized inter-
ests, a tenuous state policy underlying the preference for multi-member or at-large districting

a strong case for voting dilution is made." 485 F.2d at 1305 (emphasis added). See also
S. Rep. No. 417, 97th Cong. 2d Sess. 3, 29 n. 116, reprinted in 1982 U.S. CODE CONG. & AD.

NEWS 177, 206-07 nn.113-118 (enunciating the typical factors which may be considered in
determining whether a violation of section 2 of the Voting Rights Act of 1965 exists).

56. 727 F.2d at 381 (citing legislative history at S. Rep. No. 417, 97th Cong., 2d Sess. at
29 & n. 116, reprinted in U.S. CODE CONG. & AD. NEWS at 207 & n.116).

57. 727 F.2d at 383.

19851
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ments, staggered terms, numbered posts, and lack of subdistrict resi-
dency requirements for candidates. 8 The court noted that an at-large
system is neither unlawful nor a denial of political access merely be-
cause it disadvantages a minority group.59 Under section 2, the judi-
ciary may not enforce proportional representation as the only
acceptable system. However, if an electoral scheme "inflicts a dis-
criminatory result so severe that the plaintiffs have lost equal access to
the political process," the scheme may not be upheld.6 ° In discussing
the weight to be given each of the factors under Zimmer, the court
noted that Congress intends for courts to liberally apply the objective
factor test. An examination of the legislative history indicates that
the factors listed are not the exclusive indicia of a discriminatory elec-
toral system. Instead, the factors provide guidance for the courts' in-
quiry into whether the electoral system treats minorities so
inequitably that they are denied access to the political processes.61

Guided by these standards, the Fifth Circuit viewed the totality of
circumstances and affirmed the lower court's judgment that the re-
sults of Lubbock's electoral system violated section 2 of the Voting
Rights Act.

II. ATTORNEY FEE CASES

Two cases during the survey period addressed the issue of attor-
ney fees. In Posada v. Lamb County,6" several plaintiffs challenged
the district court's denial of their claim that they were entitled to at-
torney fees under section 1973! (e) of the Voting Rights Act,6 3 and the
Civil Rights Attorneys' Fees Awards Act of 1976, 6 for the role they
played in Lamb County's implementation of a legally valid voting ap-

58. Id.
59. Id. at 384.
60. Id.
61. Id.
62. 716 F.2d 1066 (5th Cir. Oct. 1983).
63. See 42 U.S.C. § 19731 (e) (1982), which provides in pertinent part: "In any action or

proceeding to enforce the voting guarantees of the fourteenth or fifteenth amendment, the
court, in its discretion, may allow the prevailing party other than the United States, a reason-
able attorney's fee as part of the costs." Id.

64. See 42 U.S.C. § 1988 (1982), which provides:
In any action or proceeding to enforce a provision of sections 1981, 1982, 1983, 1985,
and 1986 of this title, title IX of Public Law 92-318, or title VI of the Civil Rights
Act of 1964, the court, in its discretion, may allow the prevailing party, other than
the United States, a reasonable attorney's fee as part of the costs.

250 [Vol. 16:241
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portionment plan. The sequence of events was important to the claim
for fees.6 5 From January 1, 1973 through early 1982 the reapportion-
ment plan in effect in that county was illegally utilized because it had
not been previously cleared by the Attorney General pursuant to sec-
tion 5 of the Act.6 6 In 1976, the Attorney General formally objected
to the reapportionment scheme.67 Not until 1981, however, did an
earnest effort to redistrict begin. A revised plan was submitted to the
Attorney General in September, 1981, and later that month the plain-
tiffs submitted an extensive objection to the revised plan to the Justice
Department.68 In November, 1981, the Justice Department notified
the county that its supporting data was insufficient and requested
more information. In response, the county sought professional help
from experts who recommended drastic changes. On January 13,
1982, the plaintiffs' attorney filed their complaint despite assurances
from the county that it would submit a new plan to the Justice De-
partment by February 15, 1984. The district court recessed the pro-
ceedings. During the recess the county approved a plan and
submitted it to the Justice Department which approved it on April 5,
1982. May elections were held under the plan. Several weeks after
this election, plaintiffs sought a permanent injunction and attorney
fees. They were unsuccessful.69

In affirming the lower court's denial of attorney fees, the Fifth
Circuit clarified the standards to be applied. Attorney fees are award-
able under the Act and section 1988 to prevailing parties who are
persons that can show their ends were accomplished by the litigation,
that a causal connection existed between the filing of the suit and de-
fendant's action, and that defendant's conduct was required by law.7"
The only dispute was over the causal connection. To satisfy this re-
quirement, the plaintiffs must show that their actions "made an im-

65. See 716 F.2d at 1068-1070.

66. 42 U.S.C. § 197 3c (1982). Under section 5, a covered jurisdiction is prohibited from
enforcing a change in voting law, practice or procedure unless and until either the proposed
change has been submitted to the Attorney General of the United States, and he "has not
interposed an objection within 60 days after submission," or a three-judge district court in the
District of Columbia declares the change to be without discriminatory purpose or effect.

67. 716 F.2d at 1068.

68. Id. at 1069.

69. Id. at 1070.

70. 716 F.2d at 1071 (citing Williams v. Leartherbury, 672 F.2d 549, 549-51 (5th Cir.
1982)).
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portant contribution to the improvements achieved."'" The plaintiffs
maintained that they achieved significant results throughout their par-
ticipation in the Attorney General's prelitigation preclearance review
process. The court examined the legislative history and the text of the
Voting Rights Act and concluded that the word "proceeding" as used
in section 1973! (e), refers to private enforcement actions and law-
suits. 72 In contrast, the Attorney General's preclearance process is
independent of private remedies, does not foreclose private actions, is
not subject to judicial review, and stems from the Attorney General's
affirmative obligations. The court was careful, however, not to decide
whether attorney fees for participation in a preclearance review are
always banned.7 3  Rather, in reaching its conclusion, it stated that
even assuming that such fees are available, the test for their award
could not be met by plaintiffs. That test would be analagous to that of
a private intervenor on the side of the government in its judicial ac-
tions to enforce civil rights laws. 74 Thus, following the test in Donnell
v. United States,7 5 the court held that the attorney fees would only be
justified if through "particularly astute criticism or creative legal ar-
gument" the outcome of the preclearance review was changed from
what it would have been.7 6 Plaintiffs could not satisfy this threshold
burden.

In Velasquez v. City ofAbilene,77 the Fifth Circuit touched lightly
on the issue of whether attorney fees could be awarded to prevailing
defendants. It noted as "proper" and "accepted" the rule which al-
lows attorney fees to be awarded to prevailing defendants when the

71. 716 F.2d at 1071 (citing Hensley v. Eckerhart, 103 S. Ct. 1933, 1939, 1942 n.14
(1983)).

72. 716 F.2d at 1073-74.

73. Id. at 1074.

74. Id. at 1074-75.

75. 682 F.2d 240 (D.C. Cir. 1982), cert. denied, 103 S. Ct. 1190 (1983). The court held
that attorney fees for intervenors could only be awarded if the intervenors' interests were not
adequately represented by the governmental litigant, if the intervenors offered different theo-
ries and arguments, and if the intervenors' performance was of importance and value to the
court. Id. at 248-49.

76. 716 F.2d at 1075. Additionally, plaintiffs claimed that their lawsuit caused the
county to adopt the 1982 plan at least in time for the May 1982 elections. Although acknowl-
edging the question was close and that the lawsuit may well have sharpened the pressures on
the county, the Fifth Circuit refused to hold as clearly erroneous the district court's finding
that the county's dedicated and committed efforts prior to the lawsuit demonstrate that plain-
tiffs "simply caught the train as it pulled out of the station." Id. at 1070-71.

77. 725 F.2d 1017 (5th Cir. Mar. 1984).
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plaintiffs' suit is frivolous.7 8 The court said, that defendants' proposed
rule, which would grant attorney fees simply if the defendant prevails,
"would have a chilling effect on suits to redress constitutional viola-
tions;" accordingly, the lower court's denial of defendants' fee request
was affirmed.79

III. MISCELLANEOUS CASES

There were two relatively minor cases decided during the period.
In United States v. Garcia,8 ° the Fifth Circuit upheld the conviction of
several defendants for vote buying. In so doing, the court held that
the Voting Rights Act proscription against "payment" for votes pre-
cludes payment in the form of welfare food vouchers. The court rea-
soned that because "food vouchers were issued in dollar amounts and
could be exchanged for the specified goods or services just as could an
equal amount of cash,"81 payment in the form of vouchers was within
the ordinary meaning of "payment" as used in section 1973i (c) and
was within the intended scope of the statute. 82 The claim that 1973i
(c) violated the tenth amendment was swiftly brushed aside by refer-
ence to earlier cases where the circuit had found that the statute did
not exceed the tenth amendment limitations.83

In Smith v. Winter,84 the Fifth Circuit addressed the question of
when a challenge to a state recall proceeding may be removed to the
federal court. In Winter, certain elected officials on the county board
of education were subject to a state recall proceeding following the
submission and certification of petitions calling for their recall. They
petitioned that the proceeding be removed to federal court. The dis-
trict court remanded to the state and claimed a lack of jurisdiction.

On appeal, the Fifth Circuit explored an important but little dis-
cussed topic: the scope of the right to vote as protected by the Voting
Rights Act. The court began by pointing out that an action may be
removed under 28 U.S.C. section 1443 if its meets a two prong test:

78. Id. at 1023 (citing Christiansburg Garment Co. v. E.E.O.C., 434 U.S. 412, 421 (1978)
(Title VII case)).

79. 725 F.2d at 1023.
80. 719 F.2d 99 (5th Cir. Oct. 1983).
81. Id. at 101.
82. Id. (citing 111 CONG. REC. S896 (daily ed. April 29, 1965) (statement of Sen.

Williams)).
83. Id. at 102 (citing United States v. Malway, 671 F.2d 869, 875 (5th Cir. 1982); United

States v. Bowman, 636 F.2d 1003, 1011 (5th Cir. 1981)).
84. 717 F.2d 191 (5th Cir. Oct. 1983).
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first, that the right allegedly denied arise under law phrased specifi-
cally in terms of racial equality, and second, that the petition cannot
enforce these specific rights in state court.8 5 The officials, said the
court, failed to meet the first test. The officials claimed a violation of
section 1973c requiring preclearance of a voting change. Although
the Mississippi recall statute was applied, that application did not in-
volve any "change" in the statute.8 6

The petitioners for removal also claimed that voting rights had
been abridged in violation of 1973c with respect to votes cast in the
election of the board members who were targets of the recall.17 It was
this charge that required the discussion of the scope of the right to
vote. The court noted that the right to vote means a right to an effec-
tive vote, the right to have one's voice heard, but not to dictate a
result. 8 Thus, "the right to vote does not entail the right to have a
minority candidate elected nor a right to proportional representa-
tion." 9 Plaintiffs' claims, said the court, necessarily defined the right
to vote to include the right to maintain one's choice in the public
office if successful. It is in this way, asserted plaintiffs, that the recall
process abridges minorities' rights to effective votes by threatening the
removal of the officials for whom those votes were cast.9° Though the
cases are silent on the point, it seemed clear to the court, that "if the
right to vote stops short of the right to hold office, it necessarily also
stops short of any absolute right to resist recall from office." '91 Ac-
cordingly, the Mississippi recall process does not threaten minority
members' rights to an effective vote. If the process discriminates in
any way, said the court, the appropriate remedy would be under the

85. Id. at 194. In general, actions are removable from state to federal court if they origi-
nally could have been brought in federal court. C. WRIGHT, THE LAW OF FEDERAL COURTS

§ 38, at 210 (4th ed. 1983).
86. 717 F.2d at 196.
87. Id. at 197 (citations omitted). Such rights can be viewed prospectively, as well, to the

extent the removal process has the potential to culminate in a special removal election. How-
ever, the court held that petitioner failed to state a claim concerning prospective voting be-
cause they did not allege that minorities will be denied access to the political process that
would surround a special removal election. Id.

88. 717 F.2d at 198.
89. Id.
90. Id.
91. Id. The "absurd" consequences of petitioner's theory are revealed by the court. Id.

at 198-199. For example, "if minority members vote for a candidate on the basis of a cam-
paign promise and the candidate later breaches that promise with discriminatory effects, the
minority voters could claim their right to vote has been rendered ineffective so as to give rise to
a claim under the Voting Rights Act." Id. at 199.
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equal protection clause. However, because such a claim does not arise
under a law stated specifically in terms of racial equality, it will not
support section 1443 removal jurisdiction.9 2

IV. CONCLUSION

During the survey period, the Fifth Circuit reiterated and clari-
fied the principles concerning attorney fees in voting rights cases. The
court also expressed caution in Smith that the right to vote does not
mean the right to have a minority candidate elected, nor the right to
hold office, nor the right to dictate the results of an election.

Of greatest significance, was the Fifth Circuit's effort in Jones v.
Lubbock to clarify the approach required in voting dilution cases.
The court clarified any confusion about whether there was a distinc-
tion between fourteenth and fifteenth amendment causes of actions.93

For the first time, the Fifth Circuit considered extensively the inter-
pretation of section 2 of the Voting Rights Act and analyzed the ma-
jor cases on voting dilution.94 The court's application of the resulting
test was consistent with congressional intent with but one exception
concerning the issue of "tenuousness." The Fifth Circuit expressed
doubt that the "tenuousness factor has any probative value for evalu-
ating the fairness of the electoral system's impact."9 The legislative
history of the amendment to section 2 of the Voting Rights Act de-
emphasized, but did not eliminate, tenuousness as a probative
factor.96

Overall, the court made admirable progress toward eliminating
confusion over the approach to voting dilution cases, but total satis-
faction remains elusive. Absent truly objective tests, uncertainty will
surround the application of the results test under amended section 2
of the Voting Rights Act. Jones is illustrative, for example, when its
evaluation of the legislatively enumerated "objective" factor of po-
larized voting provoked such vigorous criticism.97 Despite the imper-
fections in the court's current approach, it is much better than the
pre-Bolden confusion, or the near impossibility of having to prove in-

92. Id.
93. See Jones, 727 F.2d at 370, n.2.
94. Id. at 376-380.
95. Id. at 383 (emphasis added).
96. See S. Rep. No. 417, 97th Cong., 2d Sess. 29, reprinted in 1982 U.S. CODE CONG. &

AD. NEWS 177, 207.

97. See Jones v. City of Lubbock, 730 F.2d 233, 233-36 (5th Cir. Apr. 1984) (Higginbot-
ham, J., concurring).
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tent and discriminatory motive under the Bolden decision. As more
dilution cases are decided, they will serve as refined guideposts lead-
ing the way ultimately to consistent application of the results test re-
quired by amended section 2.


