
NOTES

A Wrongful Death Action Can Be Maintained For Prenatal Injuries
Causing The Stillbirth Of A Fetus: Witty v. American General Capi-
tal Distributors, 697 S.W.2d 636 (Tex. App.- Houston [1st Dist.]
1985, writ granted).

Mrs. Kimberly Witty, individually, and as representative of her
deceased unborn child's estate, sued her employer, American General
Capital Distributors, Inc., alleging that her baby had been fatally in-
jured due to the negligence of American General.' Mrs. Witty alleged
that as a result of her employer's negligence, she tripped over a utility
outlet at work and fell, fatally injuring her unborn baby.2 Mrs. Witty
was approximately four months pregnant at the time of the accident.3

Although a sonogram performed soon after the injury showed that
the baby was still alive, one taken six days later showed that the baby
had died.4 The baby's body was surgically removed from the mother
nine days after the accident.' Mrs. Witty, as representative of her
child's estate, sought damages for the physical pain and mental
anguish that the baby suffered before dying.6 Individually, Mrs.
Witty claimed damages for loss of her baby's society and companion-
ship, mental anguish, and in the alternative, for property damage.7

1. Witty v. American Gen. Capital Distribs., 697 S.W.2d 636, 638 (Tex. App.-Hous-
ton [1st Dist.] 1985, writ granted).

2. Id.
3. Apparently the court of appeals did not consider how many months pregnant Mrs.

Witty was because that fact was not in the summary judgment evidence. However, counsel for
the plaintiff stated that Mrs. Witty was "about four months pregnant at the time of the injury."
Telephone interview with Michael W. Melton, Attorney for the Plaintiff (Jan. 28, 1986).

4. 697 S.W.2d at 644 (Dunn, J., concurring in part, dissenting in part).
5. Id. at 638.
6. Id. Under the Survival Statute, Mrs. Witty claimed one million dollars in damages as

the baby's surviving parent. Id.
7. Id. Based on a claim under the Wrongful Death Statute, Mrs. Witty sought one

million dollars damages for loss of society and companionship and $500,000 damages for her
own mental anguish which she allegedly suffered during and after the nine day period follow-
ing the accident. Mrs. Witty also requested $500,000 as property damages for the loss of her
fetus. However, the claim for property damages was not addressed by the court. Nonrecogni-
tion of the property damage claim is one of Mrs. Witty's points of error on application for writ
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American General asserted that Mrs. Witty's claim was barred since
her baby was not born alive, and also since Mrs. Witty had recovered
under the Worker's Compensation Act.8 The trial court granted sum-
mary judgment for American General without specifically stating
which of the two defenses it relied upon.9 On appeal, a divided court
of appeals' ° reversed the trial court and held that live birth is not
required for recovery under the Wrongful Death Statute."

I. COMMON LAW TREATMENT OF THE UNBORN CHILD

AS AN ENTITY

The United States Supreme Court's decision in Roe v. Wade12

authoritatively defined the unborn child's legal status as an entity.
The Roe court, addressing the constitutionality of a Texas abortion
statute, 13 noted that the law has been reluctant to endorse the view

of error to the supreme court. Application for Writ of Error for Witty at 8, Witty v. American
General Capital Distributors, Inc., 697 S.W.2d 636 (Tex. App.-Houston [1st Dist.] 1985, writ
granted). The property damage claim is based on the argument that even if the fetus is not
considered a "person" under the Wrongful Death Act it is still a separate entity belonging to
the mother whose property is protected by the Texas Constitution which provides in part:
"All courts shall be open, and every person for an injury done him, in his lands, goods, person
or reputation, shall have remedy by due course of law." TEX. CONST. art. 1, § 13.

8. 697 S.W.2d at 638. Mrs. Witty had claimed and recovered $546 in worker's compen-
sation payments for wages lost during a three-week period after the accident. Id. at 640. The
Worker's Compensation Act provides that "[t]he employees of a subscriber... shall have no
right of action against their employer . . . for damages for personal injuries .... ." TEX.
REV. CIV. STAT. ANN. art. 8306 § 3(a) (Vernon Supp. 1986). The majority of the court was of
the opinion that this provision would only bar Mrs. Witty's claim for damages resulting from
her own injuries. 697 S.W.2d at 641. However, Justice Cohen, dissenting, opined that Mrs.
Witty's claim was effectively barred by the Worker's Compensation Act, and therefore, did not
discuss the live birth requirement. Id. at 647 (Cohen, J., dissenting).

9. 697 S.W.2d at 638.
10. Each of the three justices wrote an opinion. Chief Justice Evans, writing the majority

opinion, was of the opinion that the live birth requirement did not apply to claims under the
Wrongful Death Statute. Id. at 639. Justice Dunn, concurring in part, dissenting in part, was
of the opinion that the live birth requirement covered the Wrongful Death and the Survival
Statute, but that the requirement should be abandoned. Id. at 641 and 646-47 (Dunn, J.,
concurring in part, dissenting in part). Justice Cohen, without considering the live birth re-
quirement, stated that Mrs. Witty's claim was barred by the Worker's Compensation Act. Id.
at 647 (Cohen, J., dissenting). See supra note 8.

11. 697 S.W.2d at 640.
12. 410 U.S. 113 (1973).
13. The Texas abortion statute held unconstitutional in Roe provided:
If any person shall knowingly administer to a pregnant woman, or knowingly pro-
cure to be administered with her consent, any drug or medicine, or shall use toward
her any violence, or means whatever, externally or internally applied, and shall
thereby procure an abortion, he shall be punished by confinement in the penitentiary
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that life begins before birth, or to accord legal rights to the unborn.14

The court stated that some actions had been allowed in order to repre-
sent the "potentiality of life" of the unborn, distinguishing these from
actions by or for a "person."' 5 The court concluded that "the unborn
have never been recognized in the law as persons in the whole
sense." 1 6 The court decided that the state's interest in "potential life"
became compelling at the point of viability" of the fetus and that the
state could at this point protect fetal life.' 8 Texas courts have fol-
lowed the Roe decision even in the context of a civil suit. In Brady v.
Doe,19 the Supreme Court of Texas held that an unborn was not a
"minor" under a statute allowing "minors" to sue by next friend.2"
The Brady court based its decision on the Roe holding that an unborn
is not a "person" as the term is used in the Fourteenth Amendment.2"

Although early common law did not generally recognize a fetus
as a protected legal entity,22 some courts viewed the unborn as having
rights in certain instances. For example, in 1890 the Texas Supreme
Court held that a posthumous child was entitled to recover damages

not less than two nor more than five years; if it be done without her consent, the
punishment shall be doubled.

By the term 'abortion' is meant that the life of the fetus or embryo shall be
destroyed in the woman's womb, or that a premature birth thereof be caused.

Act of Mar. 20, 1907, ch. 23, § 1, 1907 Tex. Gen. Laws 55, ruled unconstitutional in Roe v.
Wade, 410 U.S. 113, 164 (1973).

14. 410 U.S. at 161.
15. Id. at 162.
16. Id.
17. The Roe court stated that viability usually occurs at about seven months, but may

occur as early as six months. At the point of viability the fetus is potentially able to live
outside of the mother's womb. Id. at 160. However, since the Roe decision the Supreme Court
has recognized that viability should not be based soley on an arbitrary element such as weeks
of gestation. In Colautti v. Franklin, 439 U.S. 379 (1979) the Court stated:

Viability is reached when, in the judgment of the attending physician on the particu-
lar facts of the case before him, there is a reasonable likelihood of the fetus' sustained
survival outside the womb, with or without artificial support. Because this point may
differ with each pregnancy, neither the legislature nor the courts may proclaim one of
the elements entering into ascertainment of viability-be it weeks of gestation or fetal
weight or any other single factor-as the determinant of when the State has a com-
pelling interest in the life or health of the fetus.

Id. at 388-89.
18. 410 U.S. at 163.
19. 598 S.W.2d 338 (Tex. Civ. App.-Houston [14th Dist.] 1980, writ refd n.r.e.), cert.

denied 449 U.S. 1081 (1981).
20. Id. at 339.
21. Id.
22. See Roe v. Wade, 410 U.S. 113, 161 (1973) (noting that the law has been reluctant to

recognize the unborn as having legal rights).
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for the death of his father.2 3 The supreme court concluded that the
child, although unborn at the time of the father's death, was a "sur-
viving child" under the Wrongful Death Statute and therefore entitled
to recover.24 Other courts noted that there was some authority for the
proposition that unborn children were protected, in some cases, under
the criminal law.2

' Although the criminal law in Texas has not recog-
nized the unborn as a "person" 26 and therefore does not protect the
unborn in many instances27 it does punish those who "during the par-
turition of the mother destroy the vitality or life in a child in a state of
being born and before actual birth, which child would otherwise have
been born alive." 28

II. DEVELOPMENT OF THE LAW RELATING

TO PRENATAL TORTS

A. No Recovery Allowed at Common Law

Traditionally, the common law did not allow a cause of action
for prenatal torts. This view was established by the Massachusetts
Supreme Court in Dietrich v. Inhabitants of Northampton 29 and later
followed by all other jurisdictions, 30 including Texas. 31 In Dietrich, a

23. Nelson v. Galveston, H. & S.A. Ry. Co., 78 Tex. 621, 626, 14 S.W. 1021, 1023 (1890).
24. Id., 14 S.W. at 1023.
25. Dietrich v. Inhabitants of Northampton, 138 Mass. 14, -, 52 Am. Rep. 242, 243

(1884). The accepted law in England at the time of the Dietrich decision followed a statement
which had been made by Lord Coke that "if a woman is quick with child and takes a potion,
or if a man beats her, and the child is born alive and dies of the potion or battery, this is
murder." Id.

26. Under the Texas Penal Code "person" means an individual, and "individual" means

a "human being who has been born and is alive." TEX. PENAL CODE ANN. § 1.07(a) (17) and
(27) (Vernon 1974).

27. For example, fetuses are not protected under the Texas homicide statute since it re-

quires the death of an "individual" which by definition in Texas does not include an unborn.
TEX. PENAL CODE ANN. § 19.01(a) (Vernon 1974). See supra note 26. See also Showery v.
State, 690 S.W.2d 689 (Tex. App.-El Paso 1985, no writ) (the court stated that the homicide
statute did not apply to the unborn, but did apply to a person born alive whether eight seconds
old or eighty years old at the time of death).

28. TEX. REV. CIv. STAT. ANN. art. 4512.5 (Vernon 1960). After the U.S. Supreme

Court's decision in Roe v. Wade the statute was interpreted to be valid, but to apply only to
those situations in which the victim was in the process of being born. Op. Tex. Att'y Gen. No.
H-369 (1974).

29. 138 Mass. 14, 52 Am. Rep. 242 (1884).
30. The Dietrich rule was followed without exception for over sixty years. Bonbrest v.

Kotz, 65 F. Supp. 138, 139 (D. D.C. 1946).
31. Texas followed the Dietrich rule in Magnolia Coca Cola Bottling Co. v. Jordan, 124

Tex. 347, 78 S.W.2d 944 (1935).
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woman, four or five months pregnant, fell upon a defect in a highway
causing premature delivery of her baby which died ten or fifteen min-
utes after birth.3 2 An action was brought to recover damages "for the
benefit of the mother."33 The plaintiff contended that she was entitled
to recovery, by analogy to the criminal law, since the fetus was pro-
tected under the criminal law.34 The court rejected the plaintiff's ar-
gument, based on lack of precedent, stating that "no case so far as we
know has ever decided that if the infant survived, it could maintain an
action for injuries received by it while in its mother's womb."'3  The
Dietrich court furthermore expressed concern over: (1) the sugges-
tion that the fetus was merely a part of the mother who had already
recovered for the injuries;36 (2) whether a fetus was a "person" capa-
ble of representation in court,37 and (3) whether "a man might owe a
civil duty . . . to one not yet in being. "38 After consideration of the
facts, the court concluded that it is "clear that the statute sued upon
does not embrace the plaintiff's intestate within its meaning." 39

In Magnolia Coca Cola Bottling Co. v. Jordan," Texas adopted
the Dietrich rule, as all other jurisdictions had,4" and held that there
could be no recovery for the death of a child resulting from prenatal
injuries.42 In Jordan, Mrs. Jordan's baby died nineteen days after
birth due to prenatal injuries sustained in an automobile accident
caused by an employee of the defendant.43 The court recognized that
the case was one of first impression in Texas and proceeded to ex-
amine decisions from other jurisdictions." The court stated "[w]e
have found no decision. . . holding that damages for prenatal injury
may be recovered either by the injured child, if it is born and lives, or
by its beneficiaries in the event of its death from such injury."45 The

32. 138 Mass. at -, 52 Am. Rep. at 242-43.
33. Id. at -, 52 Am. Rep. at 243.
34. Id. See supra note 25.
35. 138 Mass. at -, 52 Am. Rep. at 243.
36. Id. at -, 52 Am. Rep. at 245.
37. Id. at -, 52 Am. Rep. at 244.
38. Id.
39. Id. at -, 52 Am. Rep. at 245.
40. 124 Tex. 347, 78 S.W.2d 944 (1935).
41. Id. at 352, 78 S.W.2d at 945-46. At the time of the Jordan decision, every jurisdiction

that had addressed a claim for prenatal injuries had also followed the Dietrich rule. See Bon-
brest v. Kotz, 65 F. Supp. 138, 139 (D. D.C. 1946).

42. 124 Tex. at 360, 78 S.W.2d at 950.
43. Id. at 349, 78 S.W.2d at 944.
44. Id. at 350, 78 S.W.2d at 945.
45. Id. at 351, 78 S.W.2d at 945.
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court acknowledged that the principal reasons for not allowing recov-
ery for prenatal injuries were: (1) lack of precedent; (2) practical
inconvenience and possible injustice due to problems of proof; (3) no
duty of care to the fetus since it is merely a part of the mother; and (4)
the fetus was not a "person" under the statute at the time of the acci-
dent.46 The court noted that even the arguments in favor of a cause of
action for prenatal injuries required viability, and proof of viability
would entail many problems.4 7 The court concluded that the defend-
ant owed no duty of care to the unborn child reasoning that in many
cases it would be difficult, if not impossible, to establish that the death
or condition of the child was proximately caused by the injury, and
that recognition of a cause of action would give rise to many fictitious
claims.48

B. Rejection of the Dietrich Rule-Cause of Action For Prenatal
Injuries Allowed

In Bonbrest v. Kotz,49 a federal district court led the way in abro-
gating the Dietrich rule, and held that "a child, if born alive and viable
[at the time of the injury] should be allowed to maintain an action
. . . for injuries wrongfully committed upon its person while in the
womb of its mother."5 In Bonbrest, a viable fetus incurred a "direct
injury" during removal from its mother's womb due to the defend-
ant's alleged professional malpractice. 1 The court distinguished Die-
trich by stating that Dietrich involved an injury transmitted to a fetus
through his mother whereas the Bonbrest court was considering a di-
rect injury to a viable fetus.52 Bonbrest rejected the Dietrich reasoning
that the unborn child was merely a part of the mother, deserving no
protection, and stated that a viable child--one capable of living
outside the womb-deserved protection since it could survive in-
dependent of the mother. 3 The Bonbrest court also expressly rejected
the argument that recovery should be denied due to lack of precedent
or difficulties of proof. 4 After the Bonbrest decision there was an

46. Id. at 356, 78 S.W.2d at 947.
47. Id. at 358-59, 78 S.W.2d at 949.
48. Id. at 360, 78 S.W.2d at 950.
49. 65 F. Supp. 138 (D. D.C. 1946).
50. Id. at 142.
51. Id. at 139.
52. Id. at 140.
53. Id.
54. Id. at 142-43.
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PRENATAL WRONGFUL DEATH

overwhelming trend toward allowing recovery for prenatal injuries to
a viable fetus. 5

Subsequently, in Leal v. C. C Pitts Sand and Gravel, Inc.,56 the
Texas Supreme Court, noting the abrupt change in the law in favor of
a remedy for prenatal injuries,5 7 abolished the Dietrich rule in Texas.5"
The supreme court in Leal reversed the court of appeals, 59 expressly
agreeing with its dissenting opinion,' and held that a cause of action
existed under the Wrongful Death Statute for prenatal injuries caus-
ing the death of an infant who is viable at the time of the injury and is
subsequently born alive.61 Justice Cadena, dissenting in the court of
appeals, rejected the Dietrich rule and its reasoning." He stated that
the argument that an unborn child is merely a part of the mother is a
"purely legalistic concept . . . which is contrary to scientific fact and
common sense." 63 He noted that, "[i]t is not uncommon today for a
living infant to be born after the death of the mother."' Justice
Cadena also rejected the "lack of duty" argument by stating that "[i]t
is not demanding too much to insist that the driver of a motor vehicle
should know that a percentage of females on the highway will be
pregnant. It should make no difference that the mother is carrying
the child in her womb, rather than in her arms. "65 However, the
supreme court in Leal expressly limited its holding to the facts under
consideration, which was the question of the right to recover under
the Wrongful Death Statute for injuries causing the death of an infant
which was viable at the time of injury and later born alive. 66 There-
fore, the court expressly reserved the question of the need for viability

55. See Keeton, Creative Continuity in the Law of Torts, 75 HARV. L. REV. 463, 484-85
n.51 (1962).

56. 419 S.W.2d 820 (Tex. 1967).
57. Id. at 822. One commentator stated that criticism of the Dietrich rule had led to its

consistent reversal by jurisdictions, beginning with the Bonbrest decision, and had "brought
about the most spectacular abrupt reversal of a well settled rule in the whole history of the law
of torts." W. Prosser, Law of Torts, at 355-56 (3rd ed. 1964).

58. 419 S.W.2d at 822. The Leal court noted that all other jurisdictions, except Alabama
and Texas, had abandoned the Dietrich rule. Id.

59. Id.
60. Id.
61. Id. at 821.
62. Leal v. C. C. Pitts Sand and Gravel, Inc., 413 S.W.2d 825, 829 (Tex. Civ. App.-San

Antonio) (Cadena, J., dissenting), rev'd, 419 S.W.2d 820 (Tex. 1967).
63. 413 S.W.2d at 829 (Cadena, J., dissenting).
64. Id. at n.16a.
65. Id. at 830 n.18.
66. 419 S.W.2d at 822.
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or live birth to support a cause of action under the Wrongful Death
Statute, noting that some other jurisdictions required them.67

C. Live Birth, But Not Viability, As a Prerequisite To a Cause of

Action For Prenatal Torts

The need for the requirements of viability and live birth to sup-
port a recovery for prenatal injuries was later determined in Yandell
v. Delgado.68 The issue in Yandell was whether a child who was born
alive could recover for prenatal injuries incurred during pregnancy at
a time when the child was not viable. 69 The supreme court, while
refusing to grant writ, approved the holding of the court of appeals
which stated that "subject, of course, to the proof required in such
cases, a cause of action does exist for prenatal injuries sustained at any
prenatal stage provided the child is born alive and survives."7 There-
fore, while viability at the time of the injury was not required to re-
cover for prenatal injuries, live birth was.

The court of appeals in Yandell relied upon Justice Cadena's dis-
sent in Leal in recognizing a cause of action for the child for prenatal
injuries occurring before viability. The court cited from Leal stating
that there was no valid reason to resort to the fiction that the unborn
child is merely a part of the mother, "unless we are prepared to argue
that the right to life and the right to begin life with a sound body do
not. . . belong to the unborn child."7 The court of appeals in Yan-
dell also relied, by analogy, on a Texas Supreme Court decision which
allowed a minor child a cause of action for the wrongful death of his
father even though he was not viable at the time of his father's
death.72 After examining cases from other jurisdictions, the court de-

67. Id. The viability requirement holds that there will be no cause of action for prenatal
injuries unless the fetus was viable at the time of injury. The live birth requirement denies a
cause of action for prenatal injuries unless the child was subsequently born alive. Id.

68. 471 S.W.2d 569 (Tex. 1971).
69. 468 S.W.2d 475 (Tex. Civ. App.-Fort Worth), writ ref'd n.r.e. per curiam, 471

S.W.2d 569 (Tex. 1971).
70. 471 S.W.2d at 570. Though it has not been identified when a child is "born alive" for

purposes of recovery for prenatal injuries, the Texas legislature recently enacted a statute in
the Family Code defining "born alive." TEX. FAM. CODE ANN. § 12.05(b) (Vernon Supp.
1986). The statute, enacted to protect the rights of children born alive after an abortion or
premature birth, provides that a child is "born alive" if after its separation from the mother, it
"breathes or shows any other evidence of life." Id.

71. 468 S.W.2d at 476. This statement seems to conflict with the Supreme Court's deci-
sion in Roe v. Wade, 410 U.S. 113 (1973) which concluded that the unborn child does not
necessarily have the right to life, at least before viability. Id. at 163.

72. See Nelson v. Galveston, H. & S.A. Ry. Co., 78 Tex. 621, 14 S.W. 1021 (1890). The
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cided to follow the "trend toward the extension of the doctrine that
an unborn child will be regarded as in esse when beneficial to the
child" and to allow recovery for prenatal injuries to a nonviable child
who is later born alive.73

The remedy of recovery for prenatal injuries was extended by the
supreme court's decision in Sanchez v. Schindler74 which rejected the
pecuniary loss limitation on recovery for the wrongful death of a
child. 75 Because Sanchez allows parents to obtain damages for mental
anguish and loss of society and companionship it is now easier for
parents to obtain some recovery for prenatal injuries causing the
death of their child. 76

III. WITTY V. AMERICAN GENERAL CAPITAL DISTRIBUTORS

Mrs. Kimberly Witty, individually, and as representative of her
deceased unborn child's estate, sued her employer, American General
Capital Distributors, Inc., whose negligence she alleged was the cause
of her unborn child's fatal injury.77 Mrs. Witty claimed that she
tripped over a utility outlet and fell due to her employer's negligence,
and that this was the proximate cause of her baby's death.78 Mrs.
Witty was approximately four months pregnant at the time of the ac-
cident. 79 Although a sonogram taken soon after the accident showed
that the baby was alive, one performed six days later showed that the

plaintiff's mother was approximately three months pregnant at the time of his father's death.
Id. at 622, 14 S.W. at 1021. The Yandell court stated that "the same sound reasoning which
would entitle a child to recover damages for the death of his father would certainly be equally
persuasive, or perhaps more persuasive, to the point of granting him the right to recover dam-
ages for his own personal injuries." 468 S.W.2d at 477.

73. 468 S.W.2d at 477-78.
74. 651 S.W.2d 249 (Tex. 1983).
75. Id. at 251.
76. Id. Though it has been suggested that the pecuniary benefits to be retained in the

future from an unborn child are speculative, Gay v. Thompson, 266 N.C. 394, -, 146 S.E.2d
425, 428 (1966), damages for loss of society and companionship should be no more difficult to
estimate for a stillborn fetus than for a newborn baby. In either case, the parents sustain the
same loss of companionship of their child and should be allowed the same right to recover. See
Danos v. St. Pierre, 402 So. 2d 633, 638 (La. 1981) (stating that the loss to the parents of their
child is substantially the same whether the child is born dead or dies shortly after birth, and a
cause of action should be recognized in either event in absence of legislation expressing a
contrary intent).

77. Witty v. American Gen. Capital Distribs., 697 S.W.2d 636, 638 (Tex. App.-Hous-
ton [1st Dist.] 1985, writ granted).

78. Id.
79. Telephone interview with Michael Melton, Attorney for the Plaintiff (Jan. 28, 1986).

See supra note 3.
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baby had died.8 0 Nine days after the accident, the body of the dead
baby was surgically removed. 81 Mrs. Witty, in her capacity as repre-
sentative of her child's estate, sought damages for the baby's physical
pain and mental anguish.8 2 In her individual capacity, Mrs. Witty
claimed damages for loss of her baby's society and companionship,
mental anguish, and in the alternative, for property damage.8 3 Amer-
ican General moved for summary judgment asserting that Mrs.
Witty's claim was barred because her baby was not born alive, and
since Mrs. Witty had recovered under the Worker's Compensation
Act.8 4 The trial court granted summary judgment for American Gen-
eral without identifying which of the defenses it relied upon.85 On
appeal, a divided court of appeals reversed the trial court and held
that live birth is not a prerequisite to a cause of action for the death of
a fetus under the Wrongful Death Statute. 6

A. Witty Court Rejects Live Birth Requirement For Recovery
Under Wrongful Death Statute

A divided court in Witty established that a cause of action does
exist under the Wrongful Death Statute 7 for prenatal injuries causing
the death of a child who was not born alive. 88 The holding appears to
be in conflict with the supreme court's holding in Yandell which
stated that "a cause of action does exist for prenatal injuries sustained
at any prenatal stage provided the child is born alive and survives."8 9

However, Chief Justice Evans, writing for the court, interpreted the
Yandell requirement of live birth to apply only under the Survival

80. 697 S.W.2d at 644 (Dunn, J., concurring in part, dissenting in part).
81. Id. at 638.
82. Id. See supra note 6.
83. 697 S.W.2d at 638. See supra note 7.
84. 697 S.W.2d at 638. See supra note 8.
85. 697 S.W.2d at 638.
86. Id. at 640. See supra note 10.
87. The Texas Wrongful Death Statute in effect at the time of the injury to Baby Witty

provided in pertinent part: "Where an injury causing the death of any person is caused by the
wrongful act, neglect, carelessness, unskillfulness, or default of another person, . . . such per-
sons. . . shall be liable in damages for injuries causing such death." Act of June 19, 1975, ch.
530, § 1(1), 1975 Tex. Gen. Laws 1381, repealed by Act of June 16, 1985, ch. 959, § 9(1), 1985
Tex. Gen. Laws 7218. "The wrongful act, negligence, carelessness, unskillfulness or default
mentioned in the preceding article must be of such character as would, if death had not en-
sued, have entitled the party injured to maintain an action for such injury." Tex. Rev. Civ.
Stat. art. 3018 (1895) (repealed 1985).

88. 697 S.W.2d at 640.
89. Yandell, 471 S.W.2d at 570.
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Statute.9" In coming to this conclusion, Chief Justice Evans relied on
the language of Leal and the Wrongful Death Statute which would
allow the parent a cause of action if the wrongful act is "of such a
character as would have entitled the injured party to maintain an ac-
tion had death not ensued."'" Therefore, Chief Justice Evans felt that
Baby Witty could have maintained an action for prenatal injuries had
she survived the accident, based on Yandell, so he concluded that
Mrs. Witty, by statute, had a cause of action under the Wrongful
Death Statute.92

Justice Dunn, concurring in part and dissenting in part, con-
cluded that Yandell applied to actions under the Wrongful Death or
Survival Statute93 but viewed the case as one of first impression94 and
abandoned the live birth requirement because she felt that the
supreme court would. 95 Therefore, Justice Dunn felt that Mrs. Witty
was entitled to a cause of action individually, under the Wrongful
Death Statute, and as a representative of her child, under the Survival
Statute, for the death of her unborn child. This was made evident on
the court's denial of a motion for rehearing when Chief Justice Evans
stated, "[t]he only difference of opinion between the writers of the
majority and concurring opinions is whether the. . . decision in Yan-
dell v. Delgado precludes Mrs. Witty's damages claim . . . that she
might be entitled to recover as her deceased child's representative. "96

90. 697 S.W.2d at 638-39. Chief Justice Evans stated that the concurring and dissenting
opinions had failed to make a distinction between Mrs. Witty's claims under the Survival and
Wrongful Death Statute. He concluded that once this distinction is perceived "it becomes
clear that . . . Yandell applies only to the claim asserted. . . under the Texas Survival Stat-
ute." Id. at 640 n. 1. The Texas Survival Statute in effect at the time of the injury to Mrs.
Witty's baby provided that "[aill causes of action upon which suit . . . may hereafter be
brought. . . for injuries resulting in death. . . shall not abate. . . by reason of the death of
such injured person, but. . . all such causes of action shall survive to and in favor of the heirs
and legal representatives and estate of such injured party." Act of Mar. 30, 1927, ch. 239, 31,
1927 Tex. Gen. Laws 356, repealed by Act of June 16, 1985, ch. 959, § 9(1), 1985 Tex. Gen.
Laws 7218. Evidently, Chief Justice Evans was of the opinion that a survival action by its very
nature required that the fetus be "born alive" before dying so that the child would have a claim
which could survive to his estate. But see Note, No Recovery for Wrongful Death of a Viable
Fetus Under Section 611.20 of the Iowa Code: Dunn v. Rose Way, Inc., 70 IOWA L. REV. 545,
546 (1985) (recovery for the death of a viable fetus should be allowed under the Survival
Statute as well as the Wrongful Death Statute).

91. 697 S.W.2d at 639.
92. Id. at 639-40.
93. Id. at 641 (Dunn, J., concurring in part, dissenting in part).
94. Id. at 643, 645 (Dunn, J., concurring in part, dissenting in part).
95. Id. at 646 (Dunn, J., concurring in part, dissenting in part).
96. Id. at 648 (motion for rehearing).
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B. Was the Live Birth Requirement "'Adopted" In Yandell?

As suggested by Justice Dunn,97 the question of the necessity of
live birth as a prerequisite to a cause of action under the Wrongful
Death Statute is one of first impression in Texas. The issue was ex-
pressly reserved for later determination in Lea198 and not in issue or
effectively discussed in Yandell although the Yandell court did hold
that "a cause of action does exist for prenatal injuries sustained at any
prenatal stage provided the child is born alive and survives."99 The
central issue in Yandell was the rejection of the viability requirement
since the plaintiff in that case was nonviable at the time of injury.100
Since the live birth requirement was not in issue, it is quite possible
that it was only retained as a part of the holding because the court of
appeals was trying to limit its holding to the facts of its case, which
included an injured child that was subsequently born alive.

A narrow reading of Yandell suggests that the live birth require-
ment must be met only when the infant who incurred the injuries is
bringing the action.' However, this reading makes the "provided
that he is born alive" language mere surplusage since the infant him-
self could not bring an action unless he was indeed born alive. The
broader and more logical reading of Yandell would suggest that the
live birth requirement applies to a cause of action for "prenatal inju-
ries sustained at any prenatal stage" including those under the
Wrongful Death Statute. 0 2

C. Analysis of Requirements Under Wrongful Death Statute to
Maintain a Cause of Action for the Death of a Stillborn

An examination of the Texas Wrongful Death Statute reveals
that the two principal requirements which must be met in order to be
entitled to a cause of action for the death of a fetus are: (1) that the
fetus was a "person" at the time of the injury,0 3 and; (2) that the

97. Id. at 643, 645 (Dunn, J., concurring in part, dissenting in part).
98. 419 S.W.2d at 822.
99. 471 S.W.2d at 570.

100. 468 S.W.2d at 475-76.
101. Id. This argument goes like this: Since the action in Yandell was brought by the

injured child the language stating that "a cause of action does exist ... provided the child is
born alive and survives" could well be construed to apply only if the child is bringing the
action. Id. at 478.

102. Yandell, 471 S.W.2d at 570.
103. Act of June 19, 1975, ch. 530, § 1(1), 1957 Tex. Gen. Laws 1381, repealed by Act of

June 16, 1985, ch. 959, § 9(1), 1985 Tex. Gen. Laws 7218. See supra note 87.
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baby would have been entitled to maintain a cause of action for the
injuries had death not ensued."° Although the Witty court failed to
adequately address the question of whether a fetus is a "person"
under the Wrongful Death Statute'0 5 and furthermore failed to con-
sider whether Baby Witty was viable at the time of injury,10 6 these are
important issues which must be considered.

Although the Texas legislature rejected an amendment to the
Texas Wrongful Death Statute which would have expressly included
the unborn within the definition of "person,"10' 7 the recent codification
of the act made changes in the wording which could be construed as
an expression of legislative intent to include at least a viable fetus, if
not a nonviable one, within the meaning of "person."' 0 Under the
Wrongful Death Statute as codified, an action may be brought for an
injury that causes the death of an "individual."'' 09 Although "individ-
ual" is not defined in the Code, it would appear to be a more compre-
hensive term than the word "person." However, under the Texas
Penal Code, "individual" has been expressly defined to exclude un-
born fetuses."' Nevertheless, a term does not necessarily have the

104. Tex. Rev. Civ. Stat. art. 3018 (1895) (repealed 1985). See supra note 87.
105. Chief Justice Evans preoccupies himself with the second principal requirement for

recovery under the statute, whether the baby could have recovered had death not ensued, and
fails to consider whether the fetus is a "person" under the statute. 697 S.W.2d at 639-40.
Justice Dunn briefly considers the question of whether a fetus is a "person" under the statute,
but fails to make a clear decision on the matter. Id. at 646 (Dunn, J., concurring in part,
dissenting in part).

106. Apparently the court of appeals did not consider whether the baby was viable at the
time of the injury because the relevant facts were not in the summary judgment evidence.
However, counsel for the plaintiff stated that Mrs. Witty was "about four months pregnant at
the time of injury." Telephone interview with Michael W. Melton, Attorney for the Plaintiff
(Jan. 28, 1986). Therefore, Baby Witty probably was not viable at the time of injury since
viability normally occurs between six and seven months.

107. The legislature rejected Senate Bill 668 which would have amended the Texas
Wrongful Death Statute to read: "The term 'person' as used in this article includes an unborn

child at any prenatal stage of its biological development from the time of its conception
throughout pregnancy until its live birth." Tex. S.B. 668, 66th Leg. (1979).

108. It is not suggested that the change in the wording from "person" to "individual"
recognizes substantive rights which were not already recognized as this would conflict with the
legislature's intent to merely recodify the law without substantive changes. However, the
change could be construed as an expression of legislative intent that the term "person" in-
cludes an individual.

109. The Code provides: "A person is liable for damages arising from an injury that
causes an individual's death if the injury was caused by the person's or his agent's or servant's
wrongful act, neglect, carelessness, unskillfulness, or default." TEX. CIV. PRAC. & REM.

CODE ANN. § 71.002(b) (Vernon 1986).
110. Under the Texas Penal Code "individual" means a "human being who has been born

and is alive." TEX. PENAL CODE ANN. § 1.07(a)(17) (Vernon 1974).
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same meaning in a civil statute as it does in a criminal statute."'
Many states have already held that an unborn child who is viable at
the time of injury is a "person" under their Wrongful Death Statutes,
since medically and biologically it is not merely a part of the mother,
but is a living human being that could survive independently of the
mother. 112 For this same reason, Texas should recognize a stillborn
who is viable at the time of injury as a "person" or "individual" under
the Wrongful Death Statute. Furthermore, an argument could be
made that if "person" includes a viable fetus, then "individual" in-
cludes a nonviable fetus since it is a broader term. However, while
recognition of the legal status of a viable fetus under the Wrongful
Death Statute should not cause a conflict with the United States
Supreme Court's decision in Roe v. Wade,"I3 it is likely that recogni-
tion of the same rights for a nonviable fetus would cause a conflict.

The other requirement which must be met in order for the par-
ents of a stillborn to recover under the Wrongful Death Statute is that
the baby could have maintained an action for the injuries had she
survived the accident." 4 Although Chief Justice Evans concluded
that this requirement was met, stating that Baby Witty could have
sued for prenatal injuries had she survived the accident," 5 this deter-
mination requires an important assumption to be made. To meet the
Yandell requirement, which would have given Baby Witty a cause of
action had death not ensued, in turn giving her mother a cause of
action under the Wrongful Death Statute, one would have to assume
that Baby Witty survived the accident and was born alive." 6 This is
an assumption which Justice Dunn was evidently not willing to make
since she felt that the live birth requirement applied to the Wrongful
Death Statute." 7 This is probably the better view. Since Baby Witty
was not born alive she cannot meet the Yandell requirement and

11. See State v. Dickinson, 28 Ohio St. 2d 65, -, 275 N.E.2d 599, 602 (1971) (holding
that a viable unborn fetus is not a "person" for purposes of a vehicular homicide statute, even
though it is a "person" under the Wrongful Death Statute). The Ohio Supreme Court con-
cluded that unless expressly stated that the word is to be given the same meaning in both
statutes, it is apparent that the words might have different meanings. Id.

112. See, e.g., Mitchell v. Couch, 285 S.W.2d 901, 905 (Ky. 1955).
113. 410 U.S. 113 (1973).
114. Tex. Rev. Civ. Stat. art. 3018 (1895) (repealed 1985).
115. See supra note 92 and accompanying text.
116. Yandell, 471 S.W.2d at 570. Chief Justice Evans overlooks the possibility that Baby

Witty could survive the accident and then die before birth from other causes. In this case,
Baby Witty would not meet the Yandell live birth requirement.

117. 697 S.W.2d at 641 (Dunn, J., concurring in part, dissenting in part).
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hence could not have had a cause of action for prenatal injuries.
Thus, her mother should not be entitled to a cause of action under the
Wrongful Death Statute. Therefore, since the Yandell requirement of
live birth should apply to a wrongful death action, it must be over-
ruled to enable Mrs. Witty to maintain a cause of action under the
Wrongful Death Statute.

D. Rejection of the Live Birth Requirement And Its Rationale

A majority of jurisdictions, including Texas, I 8 allow a child who
is born alive to maintain a cause of action for prenatal injuries regard-
less of viability vel non at the time the injuries are sustained. 9 A
majority of jurisdictions furthermore allow the representative of a de-
ceased child to maintain a cause of action for the wrongful death of a
child who was born alive but subsequently died as a result of prenatal
injuries, again regardless of viability vel non at the time the injuries
are sustained. 120  Although most jurisdictions have also allowed a
cause of action for the wrongful death of a stillborn,' 2' a distinction

118. Yandell v. Delgado, 471 S.W.2d 569 (Tex. 1971).
119. E.g., McAuley v. Wills, 251 Ga. 3, 303 S.E.2d 258 (1983); Womack v. Buchhorn, 384

Mich. 718, 187 N.W.2d 218 (1971); Gleitman v. Cogrove, 49 N.J. 22, 227 A.2d 689 (1967);
Marks v. Philadelphia Transp. Co., 420 Pa. 124, 216 A.2d 502 (1966). See also Annot., 40
A.L.R. 3d 1222, 1228 (1971).

120. E.g., Wolfe v. Isbell, 291 Ala. 327, 280 So. 2d 758 (1973); Stokes v. Liberty Mut. Ins.
Co., 213 So. 2d 695 (Fla. 1968); Group Health Ass'n v. Blumenthal, 295 Md. 104, 453 A.2d
1198 (1983); Torigian v. Watertown News Co., 352 Mass. 446, 225 N.E.2d 926 (1967). See
also Annot., 40 A.L.R. 3d. 1222, 1228 (1971).

121. Thirty-three of the forty-two jurisdictions that have considered the issue have allowed
an action for the death of a stillborn fetus. Cause of action recognized for the death of a
stillborn fetus that was viable at the time of injury: Eich v. Town of Gulf Shores, 293 Ala. 95,
300 So.2d 354 (1974); Summerfield v. Superior Court Maricopa County, 144 Ariz. 467, 698
P.2d 712 (1985); Hatala v. Markiewicz, 26 Conn. Supp. 358, 224 A.2d 406 (1966); Worgan v.
Greggo 7 Ferrara, Inc., 50 Del. 258, 128 A.2d 557 (1956); Greater Southeast Comm. Hosp. v.
Williams, 482 A.2d 394 (D.C. 1984); Porter v. Lassiter, 91 Ga. App. 712, 87 S.E.2d 100
(1955); Volk v. Baldazo, 103 Idaho 570, 651 P.2d 11 (1982); Chrisafogeorgis v. Brandenburg,
55 Ill.2d 368, 304 N.E.2d 88 (1973); Britt v. Sears, 150 Ind. App. 487, 277 N.E.2d 20 (1971);
Dunn v. Rose Way, Inc., 333 N.W.2d 830 (Iowa 1983); Hale v. Manion, 189 Kan. 143, 368
P.2d 1 (1962); Mitchell v. Couch, 285 S.W.2d 901 (Ky. 1955); Danos v. St. Pierre, 402 So. 2d
633 (La. 1981); Odham v. Sherman, 234 Md. 179, 198 A.2d 71 (1964); Mone v. Greyhound
Lines, Inc., 368 Mass. 354, 331 N.E.2d 916 (1975); O'Neill v. Morse, 385 Mich. 130, 188
N.W.2d 785 (1971); Verkennes v. Corniea, 229 Minn. 365, 38 N.W.2d 838 (1949); Rainey v.
Horn, 221 Miss. 269, 72 So. 2d 434 (1954); O'Grady v. Brown, 654 S.W.2d 904 (Mo. 1983);
White v. Yup, 85 Nev. 527, 458 P.2d 617 (1969); Poliquin v. MacDonald, 101 N.H. 104, 135
A.2d 249 (1957); Salazar v. St. Vincent Hosp., 95 N.M. 150, 619 P.2d 826 (1980); Hopkins v.
McBane, 359 N.W.2d 862 (N.D. 1984); Stidham v. Ashmore, 109 Ohio App. 431, 167 N.E.2d
106 (1959); Evans v. Olson, 550 P.2d 924 (Okla. 1976); Libbee v. Permanente Clinic, 268 Or.
258, 518 P.2d 636, aftd, 269 Or. 543, 525 P.2d 1296 (1974); Presley v. Newport Hosp., 365
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has been made between those viable at the time of injury and those
nonviable at the time the injury occurs. A majority of jurisdictions
considering the issue have allowed wrongful death recovery for a still-
born fetus which was viable at the time of injury."' 2 However, many
courts do not allow a cause of action under their Wrongful Death
Statute for a stillborn fetus that is nonviable at the time of injury. 2 3

In fact, only two states have expressly recognized a cause of action for
a fetus that is nonviable at the time of injury and is later stillborn.'24

Some of the reasons given for requiring live birth are: (1)
problems of proof and fear of fraudulent claims; (2) lack of duty to
the fetus; (3) fear of allowing double recovery; (4) speculative nature
of the loss, and; (5) refusal to recognize a fetus as a "person" under
the Wrongful Death Statute. 125 Some of these arguments have al-
ready been refuted, expressly or by implication, in Texas.

Texas rejected the argument of problems of proof and possibili-
ties of fraud, by implication at least, in Leal. 126 By overruling Jordan,

A.2d 748 (R.I. 1976); Fowler v. Woodward, 244 S.C. 608, 138 S.E.2d 42 (1964); Nelson v.
Peterson, 542 P.2d 1074 (Utah 1975); Vaillancourt v. Medical Center Hosp., 139 Vt. 138, 425
A.2d 92 (1980); Moen v. Hanson, 85 Wash. 2d 597, 537 P.2d 266 (1975); Baldwin v. Butcher,
155 W.Va. 431, 184 S.E.2d 428 (1971); Kwaterski v. State Farm Mut. Auto. Ins. Co., 34 Wis.
2d 14, 148 N.W.2d 107 (1967).

No cause of action allowed for death of stillborn, whether fetus was viable or not at the
time of injury: Justice v. Atchison, 19 Cal. 3d 564, 565 P.2d 122, 139 Cal. Rptr. 97 (1977);
Hernandez v. Garwood, 390 So. 2d 357 (Fla. 1980); Egbert v. Wenzl, 199 Neb. 573, 260
N.W.2d 480 (1977); Graf v. Taggert, 43 N.J. 303, 204 A.2d 140 (1964); Endresz v. Friedberg,
24 N.Y.2d 478, 248 N.E.2d 901, 301 N.Y.S.2d 65 (1969); Gay v. Thompson, 266 N.C. 394,
146 S.E.2d 425 (1966); Scott v. Kopp, 494 Pa. 487, 431 A.2d 959 (1981); Hamby v. McDaniel,
559 S.W.2d 774 (Tenn. 1977); Lawrence v. Craven Tir Co., 210 Va. 138, 169 S.E.2d 440
(1969).

122. See supra note 121.
123. E.g., Renslow v. Mennonite Hosp., 40 11. App. 3d 234, 351 N.E.2d 870 (1976); Toth

v. Goree, 65 Mich. App. 296, 327 N.W.2d 297 (1975); Wallace v. Wallace, 421 A.2d 134 (N.H.
1980). See also Annot., 84 A.L.R. 3d 411, 454 (1978).

124. Only two states have recognized a cause of action for the wrongful death of a non-
viable, stillborn fetus. See Porter v. Lassiter, 91 Ga. App. 712, 716, 87 S.E.2d 100, 103 (1955)
(sufficient to show that stillborn was "quick"-able to move in mother's womb-at the time of
injury); Presley v. Newport Hosp., 117 R.I. 177, 188, 365 A.2d 748, 754 (1976) (cause of
action recognized under Wrongful Death Statute for fetus that was viable or nonviable at the
time of injury).

125. Morrison, Torts Involving the Unborn-A Limited Cosmology, 31 BAYLOR L. REV.

131, 146 (1979).
126. Leal, 413 S.W.2d at 828. The supreme court agreed with Justice Cadena's dissent in

the court of appeals which stated, "Considerations of difficulty of proof and fear... of false
claims seemingly played an important part in the Magnolia decisions. Again, every decision
within the past two decades has rejected the difficulty of proof and the possibility of fraudulent
claims as adequate reasons for the denial of a remedy. Questions of causation and reasonable
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which did not allow recovery for the wrongful death of a born alive
child, the supreme court in Leal implied that the possibility of proof
problems or fraudulent claims were not sufficient reasons to deny a
cause of action for prenatal injuries.12 7 Other jurisdictions have re-
jected these arguments expressly by noting that: (1) the problem of
proof is less serious today due to modern medical evidence;12 8 (2) the
right to bring an action is clearly distinguishable from the ability to
prove the facts; 12 9 (3) since the burden of proof is on the plaintiff,
difficulty of proof will only benefit the defendant in the action; 3 ' (4)
difficulty of proof and possibility of fraud exist in other actions also, I3 I
and finally; (5) the mere possibility that fraudulent claims "might" be
brought should not prevent legitimate claims from being heard. 132

Therefore, neither problems of proof nor fears of fraud appear to be a
valid reason for upholding the live birth requirement any longer.

The Texas Supreme Court also rejected the lack of duty argu-
ment in Leal, by agreeing with Justice Cadena's dissent in the court of
appeals. 133 Justice Cadena stated that the existence of a duty did not
require that "the person to whom the duty is owed must be known or
even knowable."' 134 This argument goes more to the viability require-
ment than the live birth requirement since duty is generally deter-
mined at the time of the injury. 35  Therefore, the lack of duty
argument should no longer justify the live birth requirement.

Though the double recovery argument has not been expressly ad-
dressed by the Texas courts, it has been in other jurisdictions. This
argument has also been generally rejected since there are usually two
individual claims for which the damages are separate and distinct. 136

certainty which may arise in prenatal injury cases are not significantly different from the ones
present in . . . [other] negligence cases which the courts resolve daily." Id. at 828-29.

127. Jordan, 78 S.W.2d at 950. The court in Jordan relied principally on both the possibil-
ity of fraud and the difficulty of proof in justifying its failure to grant a cause of action for the
wrongful death of a born alive child. Id.

128. Hatala v. Markiewicz, 26 Conn. Supp. 385, -, 224 A.2d 406, 408 (1966).
129. Id.
130. Eich v. Town of Gulf Shores, 293 Ala. 95, -, 300 So. 2d 354, 358 (1974).
131. Mitchell v. Couch, 285 S.W.2d 901, 906 (Ky. 1955).
132. Hatala, 26 Conn. Supp. at -, 224 A.2d at 408.
133. Leal, 419 S.W.2d at 822.
134. Leal, 413 S.W.2d at 830 (Cadena, J., dissenting).
135. See W. PROSSER & W. KEETON, TORTS § 55 (5th ed. 1984) (noting that a fetus is in

existence at the time of the tortious act, as far as duty is concerned).
136. See Moen v. Hanson, 85 Wash. 2d 597, -, 537 P.2d 266, 267 (1975) (concluding that

damages for injuries to the mother do not compensate her for mental anguish and suffering she
incurs due to the death of her fetus).
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For instance, in Texas the wrongful death claim is for damages for
loss of society and companionship, and mental anguish for the loss of
the baby, 137 whereas an action by the mother for her personal injuries
would not cover these damages. 138

The argument that no cause of action should be allowed for the
wrongful death of a stillborn fetus due to the speculative nature of
damages should no longer be valid in Texas due to the supreme
court's holding in Sanchez v. Schindler.139 In Sanchez, the Texas
Supreme Court allowed recovery of damages for loss of society and
companionship under the Wrongful Death Statute, to parents for the
death of their child."° Though it may be difficult to predict the pecu-
niary benefits that would have been retained from an unborn child, 4 '

damages for loss of society and companionship should be no more
speculative for a stillborn fetus than for a baby dying soon after birth.
Indeed, the parents sustain the same harm and should be allowed the
same right to recover whether the baby dies two weeks after birth or is
stillborn two weeks before birth. 42

The final argument advanced for maintaining the live birth re-
quirement is that a stillborn is not a "person" under the applicable
Wrongful Death Statute. However, if the fetus is considered a "per-
son" at viability or before, then recovery will be allowed. 143

E. Equitable Considerations In Favor of Rejection
of the Live Birth Requirement

It has been suggested that the live birth requirement is an out-
dated test which was needed only when medical science was not ad-
vanced enough to determine the status of the child in the womb.144

The requirement of live birth has essentially been used to draw an

137. Sanchez, 651 S.W.2d at 251.
138. See supra note 136.
139. 651 S.W.2d 249 (Tex. 1983).
140. Id. at 251.
141. See Gay v. Thompson, 266 N.C. 394, -, 146 S.E.2d 425, 428 (1966) (denying recov-

ery under Wrongful Death Statute for death of a stillborn child that was viable at the time of
the injury since there would be no evidence from which to determine pecuniary injury).

142. See Danos v. St. Pierre, 402 So. 2d 633, 638-39 (La. 1981) (stating that the parents
suffer substantially the same harm whether the child is born dead or dies shortly after birth,
and a cause of action should be recognized in either event in absence of a statute expressing a
contrary intent).

143. See supra, notes 105-13 and accompanying text.
144. Allaire v. St. Luke's Hosp., 184 Ill. 359, 56 N.E. 638, 640 (1900) (Boggs, J.,

dissenting).
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arbitrary line to limit recovery for prenatal injuries. However, denial
of recovery to an unborn child tortiously killed, on the arbitrary
grounds that she did not survive the tort long enough to be born alive
is unfair and illogical.'45 Furthermore, by denying recovery when the
injury is severe enough to cause the death of the fetus, but allowing
recovery when the child is born alive, serves to reward the tortfeasor
for the severity with which he inflicted the injury. 46 This result is
illogical and inequitable.

Another reason for rejecting the live birth requirement has been
that it causes unfair results due to arbitrary line drawing. The hypo-
thetical situation which is often used involves the death of twins
where one is stillborn and the other is born alive but dies minutes
later. 4 7 The argument is made that it is unfair to allow recovery for
one but not for the other. 48 Although this seems unfair, the fact is
that a line must be drawn somewhere, whether at conception, viability
or birth. And wherever the line is drawn, there is a hypothetical
which will produce a seemingly unfair outcome. Therefore, it would
seem that arbitrary line drawing alone is not a sufficient reason to
reject the live birth requirement.

Finally, it seems inequitable to reject a claim under the Wrongful
Death Statute for a viable, stillborn fetus. If the fetus is capable of
independent existence apart from the mother then it should be consid-
ered a "person" with protectable legal rights under the Wrongful
Death Statute.149 If a viable infant is considered a "person" under the
applicable Wrongful Death Statute, or a viable or nonviable infant an
"individual" under the current Texas Wrongful Death Statute then
the live birth requirement merely serves to reject many meritorious
claims.

F. Implications of Rejecting the Live Birth Requirement

The Witty decision recognizes a cause of action for the wrongful
death of a stillborn fetus without considering the viability of the fetus
at the time of the injury and without deciding whether a fetus is a

145. Moen, 537 P.2d at 268.
146. Eich, 293 Ala. at -, 300 So. 2d at 355. In fact, the requirement of live birth follows

the old common law maxim that it is better for the defendant to kill the plaintiff than to injure
him. W. PROSSER, HANDBOOK OF THE LAW OF TORTS § 127 (4th ed. 1971).

147. Eich, 293 Ala. at -, 300 So. 2d at 357.
148. Id. at -, 300 So. 2d at 357.
149. Mitchell, 285 S.W.2d at 905-06.
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"person" under the Wrongful Death Statute.'50 The court essentially
abandons the Yandell live birth requirement as it applied to wrongful
death actions.' 5 ' However, it is unclear whether the live birth re-
quirement still applies to survival actions since the majority was in
disagreement on the issue. 152

Abandonment of the live birth requirement for recovery under
the Wrongful Death Statute makes it necessary for the court to deter-
mine whether the fetus is a "person" or "individual" under the statute
and to consider whether the child was viable or nonviable at the time
of the injury. It is necessary that these factors be considered since a
combination of the Witty holding, abandoning the live birth require-
ment without determining if or when a fetus is a "person," and the
Yandell decision, abandoning the viability requirement, would allow a
wrongful death action for a stillborn fetus that was nonviable at the
time of the injury. Although a majority of jurisdictions have aban-
doned the live birth requirement if the fetus was viable at the time of
injury, 53 only two states have allowed a cause of action for the
wrongful death of a stillborn fetus that was nonviable at the time of
the injury.1 54

The State of Michigan has encountered the situation that could
occur in Texas if the live birth requirement is abandoned without de-
termining if, and when, a fetus is a "person" under the Wrongful
Death Statute.'55 The Michigan Court of Appeals held that there
could be no cause of action for the wrongful death of a stillborn fetus
that was nonviable at the time of injury, 1 56 even though prior law
suggested that there would be a cause of action in this case."' The

150. 697 S.W.2d at 640. See supra note 105.
151. 697 S.W.2d at 646 (Dunn, J., concurring in part, dissenting in part). But see id. at

639 (Chief Justice Evans felt that Yandell live birth requirement did not apply to recovery
under the Wrongful Death Statute).

152. 697 S.W.2d at 648 (motion for rehearing).
153. See supra note 121.
154. See Porter v. Lassiter, 91 Ga. App. 712, 716, 87 S.E.2d 100, 103 (1955) (recognizing a

cause of action for the wrongful death of a stillborn fetus that was "quick"-able to move in
the mother's womb-at the time of injury); Presley v. Newport Hosp., 117 R.I. 177, 188, 365
A.2d 748, 754 (1976) (stating that a cause of action could be maintained under the Wrongful
Death Statute for the death of a fetus, whether viable or nonviable at the time of injury).

155. Toth v. Goree, 65 Mich. App. 296, 237 N.W.2d 297 (1975).
156. Id. at -, 237 N.W.2d at 300-01.
157. The Michigan Wrongful Death Statute is similar to that of Texas in that it allows an

action for wrongful death if the act "is such, as would if death had not ensued, have entitled
the party injured to maintain an action." MICH. CoMP. LAWS ANN. § 600.2922(1) (West
1975). After allowing an infant to recover for prenatal injuries he suffered at the time of
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result is that if the fetus is stillborn Michigan law requires viability at
the time of injury as a prerequisite to recovery, although viability is
not required if the child is born alive.' 5 ' Although most jurisdictions
have dropped the live birth requirement and the viability requirement
in some instances, it appears that there is a tendency to require one of
the two for a cause of action for prenatal injuries.

Without the requirement of live birth as a prerequisite to a cause
of action for the wrongful death of a stillborn fetus, Texas courts will
have to implement a new "test" in order to determine when recovery
will be allowed for the death of a stillborn. Although some commen-
tators have suggested that an action should be allowed for the death
of a stillborn whether viable or not at the time of the injury' 59 the
majority and better view would seem to require the stillborn to be
viable at the time of the injury. ' ° Though the point of viability has
been criticized as an arbitrary line, 6' a line must be drawn some-
where, whether at conception, viability, or birth, and viability pro-
vides the most logical place to draw the line since by definition a
viable child is capable of living outside of the womb and therefore is
deserving of protection. 162 Furthermore, though the point of viability
may vary depending on the circumstances, 163 it provides a workable,
objective test61 which serves to circumvent some of the administra-

nonviability, the court allowed a wrongful death action for a stillborn fetus that was viable at
the time of injury. O'Neill v. Morse, 385 Mich. 130, 188 N.W.2d 785 (1971). In justifying its
denial of a cause of action for the wrongful death of a stillborn that was nonviable at the time
of injury, the Michigan Court of Appeals stated that a nonviable fetus is not a "person" within
the meaning of the Wrongful Death Statute. Toth v. Goree, 65 Mich. App. 296, -, 237
N.W.2d 297, 302 (1975). The court also refuted the argument that a wrongful death action
could be maintained since the stillborn, though nonviable at the time of injury, would have had
an action "if death had not ensued" based on prior law. Id. at -, 237 N.W.2d at 300. The
court limited its prior rejection of the viability requirement to a case where a surviving child is
bringing an action for injuries he incurred while nonviable. Id.

158. 65 Mich. App. at -, 237 N.W.2d at 300.
159. Comment, Wrongful Death of the Fetus.- Viability Is Not a Viable Distinction, 8 U.

PUGET SOUND L. REV. 103, 117 (1984).
160. Id. at 103.
161. Id. at 115.
162. Viable is defined as: "Capable of living; denoting a fetus sufficiently developed to live

outside of the uterus." STEDMAN'S MEDICAL DICTIONARY 1551 (23d ed. 1976).
163. See Renslow v. Mennonite Hosp., 67 Ill. 2d 348, 352, 367 N.E.2d 1250, 1252 (1977)

(the court noted that "[fin addition to the length of the pregnancy, viability depends on other
facts which include the weight. . . of the child and the available life-sustaining techniques.")

164. Viability is defined as: "Capability of living; the state of being viable; usually con-
notes a fetus that has reached 500 grams in weight and 20 gestational weeks." STEDMAN'S
MEDICAL DICTIONARY 1551 (23d ed. 1976).
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tive problems which the courts might face without it. 165

In determining when a fetus is a "person" under the Wrongful
Death Statute a court should also consider the U.S. Supreme Court's
decision in Roe v. Wade. 16 6 Though some courts, 167 like the court in
Witty, have failed to consider the Roe decision in the context of a
claim for the wrongful death of a stillborn fetus, other courts have
relied upon Roe for one of three propositions: "(1) Recovery should
be denied because a fetus is not a 'person' either within the meaning of
the fourteenth amendment or in the law generally. (2) Recovery
should be limited to only the death of a viable fetus because at that
developmental state the state's interest becomes sufficiently compel-
ling to warrant protection. (3) Recovery should be allowed because
the state has a substantial interest in prenatal life."' 16 1

Allowing a wrongful death action for the death of a stillborn
which was nonviable at the time of injury could conflict with the
Supreme Court's determination in Roe that a fetus is not a "person"
within the meaning of the Fourteenth Amendment 6 9 and does not
deserve protection until viable.' 70  However, an argument can be
made that the Roe determination does not apply with equal force in
the context of a wrongful death action. The Roe court, considering a
clash of constitutional rights, balanced the mother's constitutional
right to privacy in her decision to have an abortion1 7' against the
state's interest in protecting the potentiality of human life' 72 and de-
cided that the state's interest became compelling at the point of viabil-

165. The arguments that courts use to deny actions for the wrongful death of a nonviable
fetus are the same as those that were used to support the live birth requirement. See supra note
125 and accompanying text.

166. 410 U.S. 113 (1973).
167. E.g., Duncan v. Flynn, 358 So. 2d 178 (Fla. 1978); Pehrson v. Kistner, 301 Minn.

299, 222 N.W.2d 334 (1974); Egbert v. Wenzl, 199 Neb. 573, 260 N.W.2d 480 (1977).
168. Kader, The Law of Tortious Prenatal Death Since Roe v. Wade, 45 Mo. L. REV. 639,

652 (1980).
169. 410 U.S. at 158.
170. Id. at 163. See Note, The Law and the Unborn Child.- The Legal and Logical Incon-

sistencies, 46 NOTRE DAME LAW. 349 (1971), where the author, addressing an inconsistency
that could result, states: "Will the pregnant woman who is hit by a negligent driver while she
is on her way to the hospital to have an abortion still have a cause of action for the wrongful
death of her unborn child? If so, how is it possible for the law to say that a child can be
wrongfully killed only hours before he can be rightfully killed . ..?

Is the unborn child any less a person when, instead of being killed by an automobile, he is
killed by a doctor in the performance of an abortion? Seldom has the law been confronted by
such an obvious contradiction." Id. at 369.

171. 410 U.S. at 154.
172. Id. at 162.
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ity. 13 However, since there is no constitutional right to commit
prenatal torts it is arguable that the Roe limitation on the definition of
the word "person" does not apply to a wrongful death action for the
death of a fetus. 174 It is possible that the fetus could be found to be
protected as a "person" under a state constitution even though it is
not a "person" for purposes of the fourteenth amendment of the
United States Constitution.175 It is also arguable that recognition of a
viable fetus as a "person" under a wrongful death statute is consistent
with the Roe conclusion that states can protect fetal life after
viability. 176

The recent codification of the Texas Wrongful Death Statute177

which allows a cause of action for the death of an "individual" should
also be considered to determine whether it was an expression of legis-
lative intent to define the term "person" in a broader sense. If "indi-
vidual" is construed to include a nonviable fetus then rejection of the
live birth requirement in Witty would entitle one to maintain a cause
of action for the death of a stillborn that was nonviable at the time of
injury. Once again, if this were to occur, the possibility of administra-
tive problems and a conflict with the Roe decision would be
imminent.

The rejection of the live birth requirement would likely not be
limited to typical wrongful death actions. Theoretically it could apply

173. Id. at 163.
174. See O'Grady v. Brown, 654 S.W.2d 904, 910 (Mo. 1983) (en banc) (distinguishing the

Roe definition of "person" in the context of a wrongful death action for a fetus since abortion
presents a conflict between the rights of the mother and fetus, whereas wrongful death involves
a third party tortfeasor unrelated to the rights of the mother and fetus). See also Kader, supra
note 168, at 659-60, stating: "The viability or nonviability of the fetus may be determinative if
the question is the woman's right to terminate its existence in the exercise of her individual
right to privacy. But it is certainly not determinative, or even relevant, if the question is the
ability of the tortfeasor to escape liability for his acts."

175. See Libbee v. Permanente Clinic, 268 Or. 258, -, 518 P.2d 636, 640 (1974) (en banc).
After considering a possible conflict with the Roe decision, the Oregon Supreme Court in
Libbee concluded that a fetus that was viable at the time of injury was a "person" under the
Oregon Wrongful Death Statute basing its holding on a prior Oregon decision which held that
a viable unborn child was a "person" under the Oregon Constitution. Id. at -, 518 P.2d at
639. The Libbee court relied on Mallison v. Pomeroy, 205 Or. 690, 697, 291 P.2d 225, 228
(1955) which concluded that a viable unborn child was a "person" under the Oregon Constitu-
tion which guarantees "every man [a] remedy by due course of law for injury done him in his
person." OR. CONST. art. I, § 10. The Texas Constitution has a similar provision which states:
"All courts shall be open, and every person for an injury done him, in his lands, goods, person
or reputation, shall have remedy by due course of law." TEX. CONST. art. I, § 13.

176. Libbee v. Permanente Clinic, 268 Or. 258, -, 518 P.2d 636, 640 (1974) (en banc).
177. TEX. CIv. PRAC. & REM. CODE ANN. § 71.002 (Vernon 1986). See supra note 109.
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to any type of tortious conduct resulting in the death of a fetus.
Therefore, it would be possible that the "next friend" of a fetus, dis-
agreeing with the mother's desire to have an abortion, could file suit
against the doctor who performed the abortion. A similar claim was
rejected in Brady v. Doe,178 where the "next friend" of a nonviable
fetus sought to enjoin an abortion. The right to sue the doctor would
also conflict with the Supreme Court's decision in Roe v. Wade, recog-
nizing the mother's right to an abortion, unless it was limited to viable
fetuses.

Although the live birth requirement has been rejected in Texas it
is probable that Texas, like the majority of jurisdictions, 7 9 would res-
urrect it in the case of a wrongful death action for prenatal injuries
sustained at the time of nonviability. In this case, the question would
arise as to when a fetus is born alive. This question has recently been
addressed by the Texas legislature which enacted a statute in the
Family Code to protect the rights of children who were born alive
after an abortion or premature birth.'18  By the Family Code defini-
tion, a fetus can be "born alive" "irrespective of the duration of the
pregnancy" if, after its separation from the mother, it "breathes or
shows any other evidence of life." 8 1 Therefore, it is conceivable that
a fetus which is nonviable by the medical definition of viability could
show sufficient evidence of life to be considered "born alive" under
the Family Code definition. In this case, the fetus would be "born
alive," though nonviable because of the duration of the pregnancy,

178. 598 S.W.2d 338 (Tex. Civ. App.-Houston [14th Dist.] 1980, writ ref'd n.r.e.) cert.
denied, 449 U.S. 1081 (1981).

179. Annot., 84 A.L.R. 3d 411, 454 (1978).

180. TEX. FAM. CODE ANN. § 12.05(a) (Vernon Supp. 1986) provides: "A living human
child born alive after an abortion or premature birth is entitled to the same rights, powers, and
privileges as are granted by the laws of this state to any other child born alive after the normal
gestation period."

181. TEX. FAM. CODE ANN. § 12.05(b) (Vernon Supp. 1986) provides: "In this code,
'born alive' means the complete expulsion or extraction from its mother of a product of con-
ception, irrespective of the duration of the pregnancy, which, after such separation, breathes or
shows any other evidence of life such as beating of the heart, pulsation of the umbilical cord, or
definite movement of voluntary muscles, whether or not the umbilical cord has been cut or the
placenta is attached; each product of such a birth is considered born alive." This statute could
raise interesting questions as to what is "other evidence of life." In Texas, terminally ill pa-
tients are not legally dead, if on life support systems, until "in the announced opinion of a
physician, based on ordinary standards of medical practice, there is the irreversible cessation of
all spontaneous brain function." TEX. REV. CIv. STAT. ANN. art. 4447t § 1(b) (Vernon Supp.
1986). Therefore, it could be maintained that equity requires that a newborn fetus on a life
support system be given a brain wave test to determine if it is "born alive."
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and a cause of action for its wrongful death could be maintained.', 2

This situation would raise a question which could not be answered by
Roe since it did not attempt to determine when one is "born alive" or
to address the issue of the rights of a child living after an abortion.

IV. CONCLUSION

In Witty v. American General Capital Distributors,18 3 the court of
appeals held that live birth was not a prerequisite to a cause of action
under the Wrongful Death Statute."8 4 Chief Justice Evans stated that
the live birth requirement never applied to a wrongful death action 8 5

while Justice Dunn felt that it did, but that it should be overruled."8 6

The Witty court did, at least by implication, hold that a fetus is a
"person" under the Wrongful Death Statute. However, the court
failed to determine when a fetus becomes a "person" for purposes of
the statute. This determination may require the court to apply the
viability test or some other standard. However, if a cause of action is
allowed for a stillborn fetus, nonviable at the time of injury, there
could be a conflict with some existing rights of others. There would
furthermore be no convenient "test" which the courts have relied on
for so long to limit recovery for prenatal injuries and to prevent proof
problems, fraudulent claims and other administrative problems.18 7

Although it would promote justice by allowing some meritorious
claims which have heretofore been prevented, it would be a bold step
which only two jurisdictions have been willing to take. 88

Jeffrey W Harrison

182. See Yandell v. Delgado, 471 S.W.2d 569, 570 (Tex. 1971) (holding that "a cause of
action does exist for prenatal injuries sustained at any prenatal stage provided the child is born
alive and survives.").

183. 697 S.W.2d 636 (Tex. App.-Houston [lst Dist.] 1985, writ granted).
184. Id. at 640.
185. Id. at 640 n.1.
186. Id. at 641, 646 (Dunn, J., concurring in part, dissenting in part).
187. See supra note 125 and accompanying text.
188. See supra note 124.
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