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by Pamela E. George *

I. INTRODUCTION

A divorce case in Texas is not necessarily put to rest by the entry
of decree and the lapse of thirty days.' Many of the most challenging
situations are presented long after the decree has been prepared,
signed, and entered. One of the prime problems that tends to linger
and promote further litigation is the enforcement of a property divi-
sion.2 Although careful draftsmanship and physical possession of the

* Associate Professor of Law, South Texas College of Law. B.S., M.L.S., J.D., Univer-

sity of Texas.
1. Litigants are given thirty days after the judgment is signed to file a motion for a new

trial or motions to modify, correct, or reform judgments. TEX. R. Civ. P. 329b(a). Filing
timely motions has the effect of extending the plenary, full jurisdiction of the trial court until
thirty days after the last timely filed motion is overruled by the court or by operation of law.
TEX. R. Civ. P. 329b(c), (e). While the divorce court retains plenary power, it may grant a
new trial or vacate, modify, correct, or reform the judgment. TEX. R. Civ. P. 329b(d). Then,
if no new motions are filed, the judgment becomes final and, as a practical matter, no longer
subject to the jurisdiction of the trial court, except to the extent that new Subchapter D of
Chapter 3 of the Family Code provides for enforcement of judgment. See TEX. FAM. CODE
ANN. §§ 3.70-.77 (Vernon Supp. 1986); infra notes 22-31 and accompanying text. Theoreti-
cally, the trial court could set aside the judgment by bill of review, correct a clerical error of
the judgment, render judgment nunc pro tunc under rules 316 and 317, or sign an order declar-
ing the judgment void because signed after the court's plenary jurisdiction had expired. See
TEX. R. Civ. P. 329b(f). The leading case on the equitable bill of review is still Alexander v.
Hagedorn, 148 Tex. 565, 226 S.W.2d 996 (Tex. 1950); see Meyer, The Equitable Bill of Review
in Texas, 41 TEX. B.J. 699 (1978). However, in order to be successful in an equitable bill of
review, one must meet stringent guidelines and allege and prove (1) a meritorious defense to
the cause of action alleged to support the judgment, which (2) the petitioner was prevented
from making by the fraud, accident or wrongful act of the opposite party, (3) through no fault
or negligence of his own. The fraud proved must be extrinsic fraud. Alexander, 148 Tex. at
568-69, 226 S.W.2d at 998. The equitable bill of review, judgment nunc pro tunc, and orders
declaring the judgment void often will not be utilized because the necessary circumstances do
not exist to invoke these remedies. In most cases, one merely holds an unenforceable decree,
and relief must be obtained by other means.

2. For discussion of the actual divison of property which takes place upon divorce, see
McKnight, Texas Family Code Symposium-Chapter 3. Dissolution of Marriage, 13 TEX.
TECH L. REV. 675, 710-25 (1982). For a perspective of the problems of planning and drafting
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property can avoid some of the problems, a well-drawn decree is a
rare luxury. For instance, the problem of enforcement of a property
division is particularly acute when a party to the divorce is in posses-
sion of property allocated to the other and refuses to deliver title doc-
umentation or the property itself, and the aggrieved party lacks the
benefits of a well-drafted decree or property settlement agreement en-
tered incident to a divorce. Numerous means exist by which an at-
tempt may be made to reach and obtain the property awarded to a
party in a divorce decree or obtain some relief.3 This Article analyzes
three of the more unusual and, perhaps, important procedures for se-
curing, reaching, and obtaining such property from a recalcitrant
spouse after the divorce decree has been entered, that is: (1) motions
in aid and clarification of judgments,4 (2) the turnover statute, 5 and
(3) judgment and equitable liens.6

This Article is limited to these three means of obtaining the prop-
erty because they present novel and, until recently, seldom used reme-
dies in family law. If a decree is specifically drawn and a party is
directed to deliver certain property, at a certain time, to a place cer-
tain, and fails to do so-contempt will lie. However, if the decree is
not drawn with such specificity the courts may now, pursuant to a
motion in aid and clarification, clarify an order so it is enforceable by
contempt. This has opened up the remedy of contempt to those previ-
ously unable to avail themselves of it. Likewise, the turnover statute
allows wide access to the property that may be used to satisfy a judg-
ment pursuant to divorce. Many times the spouse with the judgment
sits back and hears rumors of their former spouse amassing portfolios
of property and yet the spouse with the judgment cannot execute

property settlement agreements which can be efficiently enforced, see Rudberg, Enforcing Di-
vorce Judgments and Property Settlement Agreements in Texas, 5 TEX. TECH L. REV. 645
(1974).

3. One might also rely upon the general contempt powers, TEX. GOV'T CODE ANN.
§ 21.002 (Vernon 1986), or garnishment, Blanks v. Redford, 188 S.W.2d 879, 885 (Tex. Civ.
App.-Eastland 1945, writ ref'd w.o.m.) (availability of garnishment); TEX. R. Civ. P. 669.

4. TEX. FAM. CODE ANN. §§ 3.70-.77 (Vernon Supp. 1986); see infra notes 22-31 and
accompanying text.

5. TEX. CIv. PRAC. & REM. CODE ANN. § 31.002 (Vernon 1986).
6. TEX. PROP. CODE ANN. §§ 52.001-.007 (Vernon 1984) provides the statutory basis

for a judgment lien. Equitable liens are based upon common law and relate back to the maxim
that equity regards as done that which ought to be done. See Luse v. Rea, 207 S.W. 942, 944
(Tex. Civ. App.-Amarillo), aff'd, 231 S.W. 310 (Tex. Comm'n App. 1921, opinion adopted);
Industrial Lumber Co. v. Texas Pine Land Ass'n, 72 S.W. 875 (Tex. Civ. App. 1903, writ
ref'd); see also infra notes 221-325 and accompanying text (discussion of judgment liens and
equitable liens).
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upon it. The frustration and anger presented by these circumstances
can be alleviated by the turnover statute. This statute is outside the
family code but can be of great benefit in the family law context.
Likewise, judicial and equitable liens, though more traditional reme-
dies, may be overlooked by those practicing family law because they
are remedies outside the Family Code. Both types of liens present
alternatives in obtaining some relief for a spouse with a judgment.
The identification of equitable liens and the obtaining and mainte-
nance of judgment liens is an important means by which judgment
may be secured.

Consistent with the last Family Code Symposium,' this Article
offers a certain amount of historical background, but the emphasis is
on a functional analysis of the law today.

II. MOTIONS IN AID AND CLARIFICATION OF JUDGMENTS

A. The Case Law Springboard

Prior to the enactment, in 1983, of Subchapter D of Chapter 3 of
the Texas Family Code, the remedy presented by a motion in aid and
clarification of judgment was recognized and utilized at common
law.8 In the case of Ex parte McKinley,9 the former wife was required
to execute a promissory note and a deed of trust after the former hus-
band conveyed his interest in the community property home to her,
but she refused to execute either of the documents.' ° The former hus-
band sought to have the wife held in contempt." The trial judge re-
viewed the order as originally drawn and denied the contempt.' 2

However, with a stroke of judicial creativity, he issued a new order
"in aid and clarification of [the] prior decree for the purpose of effec-
tuating the terms of the decree."' 3 Thus, when the ex-wife failed to

7. "This symposium is an attempt to give the current state of the law under the Texas
Family Code with only a modicum of historical analysis." Texas Family Code Symposium-
Editor's Foreword, 13 TEX. TECH L. REV. ix (1982).

8. TEX. FAM. CODE ANN. §§ 3.70-.77 (Vernon Supp. 1986).
9. 578 S.W.2d 437 (Tex. Civ. App.-Houston [1st Dist.] 1979, no writ). The order,

upheld by the First Court of Civil Appeals is considered to be the cornerstone of TEX. FAM.
CODE ANN. §§ 3.70-77 (Vernon Supp. 1986). See Sampson & Hazlewood, 1983 Legislation
Affecting Family Law Practices-68th Session, 83-2 ST. B. OF TEX. SEC. REP.-FAM. L. 9
(1983).

10. See 578 S.W.2d at 437.
11. See id.
12. Id.
13. See id. at 438.
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comply with the clarified order, the trial judge ordered her into cus-
tody until she accomplished her release by signing of the documents
as specified in the aid of clarification order.4

The solution in Ex parte McKinley was ingenious and provided
great relief for an aggrieved spouse. However, that case alone did not
in itself solve all of the post-judgment problems which arise in divorce
cases. All too often, persons found themselves in the position of hold-
ing an unenforceable order with no relief available in the judicial sys-
tem.1 5 Hopefully, the inequities which result from unenforceable
orders have been alleviated by the codification of the McKinley
solution. 16

B. The General Thrust of Sections 3. 70 Through 3. 77

Family Code sections 3.70 through 3.77 substantially set out the
parties' procedural rights. Statutory analysis is obviously a prime tool
for an understanding of this area. The basic approach should be to
analyze and interpret the language according to its plain meaning
with due regard to the traditional canons of construction,17 the prefer-
ability of constructions consistent with the letter and intent of other
statutes, with the Texas Rules of Civil Procedure, 8 and the legislative

14. Id. at 437.
15. For a glaringly bad example, see Exparte Choate, 582 S.W.2d 625 (Tex. Civ. App.-

Beaumont 1979, no writ). In Choate, the former wife sought an order to hold the former
husband in contempt for failure to "sign and execute any required instruments necessary to
convey 150 shares of Texaco stock . . . and sign and execute any required instruments neces-
sary to transfer title of the 1978 Oldsmobile." Id. at 627. The former husband refused to sign
the "necessary instruments" and was held in contempt by the trial court. Id. at 626. Nonethe-
less, the Beaumont Court of Civil Appeals discharged the husband and held that "[n]either the
judgment nor the order holding him in contempt spelled out specifically what Alton [former
husband] was to sign." Id. at 627. The court noted that "Alton can secure his release only by
signing the 'required instruments' and this is as vague and indefinite as the Boy Scouts' motto,
'Be prepared'." Id. Regarding the deed on the home, the court held the language imprecise
and vague because there was no way the former husband could have known what kind of deed
was required to be signed to fulfill the "instruments" language used by the trial court. Id. at
627-28. It appears that the former wife was left without the property that had been ordered to
her in the division.

16. See TEX. FAM. CODE ANN. § 3.71 (Vernon 1986) (authorizing court to enter orders
in aid and clarification of judgment).

17. See generally Llewellyn, Remarks on the Theory of Appellate Decision and the Rules
or Canons About How Statutes Are to Be Construed, 3 VAND. L. REV. 395, 401-06 (1950)
(traditional canons of construction); see also TEX. GOV'T CODE ANN. §§ 311.021, 311.023
(Vernon 1986) (Code Construction Act follows plain meaning and "four corners" rules).

18. Rules concerning the same issues are the equivalent of statutes in pari materia. In
pari materia means "[u]pon the same matter or subject. Statutes in pari materia are to be
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history. 9

The most authoritative legislative history source, the House
Committee on Judiciary Bill Analysis,2" analyzes sections 3.70-3.77
under eight categories. According to the bill analysis, these sections:
1. [grant] to the parties2 the right to file motions with the original

trial court for the enforcement of divorce decrees, provided that
notice is given to the other party; 22

2. [set] a two year statute of limitations for enforcement actions,
commencing on the date the decree is finalized or the property in
question comes into existence; 23

3. [exclude] from consideration property held by the parties as ten-

construed together. 'Statutes in pari materia' are those relating to the same person or thing or
having common purpose." BLACK'S LAW DICTIONARY 711 (5th ed. 1979).

19. HOUSE COMM. ON JUDICIARY, BILL ANALYSIS, Tex. H.B. 1169, 68th Leg. 1 (1983);
see also TEX. GOV'T CODE ANN. § 311.023(3) (Vernon 1986) (commendation of legislative
history as statutory construction aid).

20. HOUSE COMM. ON JUDICIARY, BILL ANALYSIS, Tex. H.B. 1169, 68th Leg. 1 (1983).
21. The references to "the parties," which presumably means the actual parties to the

divorce is an over-simplification. "[A]ny party affected by the order or decree" may file a
motion to enforce. TEX. FAM. CODE ANN. § 3.70(a) (Vernon Supp. 1986). At a minimum,
the language of the statute would seem broad enough to include the administrator or executor
of the estate of the aggrieved ex-spouse, and possible other successors in interest. The courts
have not yet provided firm guidance as to just how broadly the concept of "any party affected
by the order or decree" should be interpreted.

22. The pertinent part of the statute provides as follows:
§ 3.70. Procedure to Enforce Decree of Divorce or Annulment

(a) A court order or the portion of a decree of divorce or annulment providing for a
division of property under Section 3.63 of this code may be enforced by the filing of a
motion as provided by this subchapter in the court that rendered the decree by any
party affected by the order or decree.
(b) Except as otherwise provided in this code, a motion to enforce shall be governed
by the Texas Rules of Civil Procedure applicable to the filing of an original lawsuit.
Each party whose rights, privileges, duties, or powers may be affected by the motion
is entitled to receive notice by citation and shall be commanded to appear by filing a
written answer. Thereafter, the proceedings shall be as in civil cases generally.

TEX. FAM. CODE ANN. § 3.70(a), (b) (Vernon Supp. 1986).
23. The pertinent subsection provides as follows:
(c) After rendition of a decree of divorce or annulment, the court retains the power
to enforce the property division made under section 3.63 of this code. A motion to
enforce the division of tangible property in existence at the time of the decree must be
filed within a period of two years after the decree was signed or becomes final after
appeal, whichever is the later, or the suit is barred. A motion to enforce the division
of future property not in existence at the time of the original decree must be filed
within a period of two years after the right to the property matures or accrues or
after the decree becomes final, whichever is the later, or the suit is barred.

TEX. FAM. CODE ANN. § 3.70(c) (Vernon Supp. 1986).
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ants in common;14

4. [prohibit] jury trials;25

5. [forbid] a court from amending a division of property except for
clarification or enforcement. Clarification orders may be granted
to specify certain pieces of property, but the order cannot be de-
clared retroactive;26

6. [authorize] a court to order the delivery of certain property 27 or

24. The full text of this provision is as follows:
(d) The procedures and limitations provided by this subchapter do not apply to
existing property not divided on divorce and thereby held by ex-spouses as tenants in
common. A suit for partition of that property is governed by the rules applicable to
civil cases generally.

TEX. FAM. CODE ANN. § 3.70(d) (Vernon Supp. 1986).
25. The statute provides: -(e) Neither party may demand a jury trial if the procedrues to

enforce a decree provided by this subchapter are invoked." TEX. FAM. CODE ANN. § 3.70(3)
(Vernon Supp. 1986).

26. The pertinent statutory provisions are as follows:
3.71 Enforcement of Division of Property
(a) Except as provided by this subchapter and by the Texas Rules of Civil Proce-
dure, a court may not amend, modify, alter, or change the division of property made
or approved in the decree of divorce or annulment. Further orders may be entered to
enforce the division, but these orders shall be limited to orders in aid of or in clarifi-
cation of the prior order. The court may specify more precisely the manner of effect-
ing the property division previously made if the substantive division of property is
not altered or changed. An order of enforcement does not alter or affect the finality
of the decree of divorce or annulment being enforced.
(b) An order under this section that amends, modifies, alters, or changes the actual,
substantive division of property made or approved in a final decree of divorce or
annulment is beyond the power of the divorce court to enter and is unenforceable.
(c) The power of the court to enter further orders to aid or clarify the property
division is abated during the pendency of any appellate proceeding.

3.72. Clarification Order
(a) On the motion of either party or on the court's own motion, the court may issue
a clarifying order before a motion for contempt is made or heard, in conjuction with
a motion for contempt, or on denial of a motion for contempt.
(b) On a finding by the court that the original form of the division of property is not
specific enough to be enforceable by contempt, the court may issue a clarifying order
setting forth specific terms to enforce compliance with the original division of
property.
(c) A clarifying order may not be given retroactive effect. A reasonable time shall
be provided for compliance before the clarifying order may be enforced by contempt
or in another manner.

TEX. FAM. CODE ANN. §§ 3.71-.72 (Vernon Supp. 1986).
27. The relevant statute provides:

3.73. Delivery of Property
To enforce the division of property made in a suit for divorce or annulment, the

court may make an order to deliver the specific existing property awarded, whether
or not of especial value, including an award of an existing sum of money or its
equivalent.
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order the payment of damages if delivery is unavailable;28

7. [allow] enforcement of all decrees awarding the delivery of future
benefits to a party, with the nonowning party who receives such
benefits having a fiduciary duty to turn over the benefits to the
other party; 29 and

8. [authorize] contempt proceedings to enforce all awards except
those involving debts, 30 and allows the recovery of legal fees in-
curred in the enforcement. 3

TEX. FAM. CODE ANN. § 3.73 (Vernon Supp. 1986).
28. The statute authorizing payment of damages provides as follows:

3.74. Reduction to Money Judgment
(a) If a party fails to comply with a decree of divorce or annulment and delivery of
property awarded in the decree is no longer an adequate remedy, the court may enter
a money judgment for the damages caused by that failure to comply.
(b) On the motion of any party who did not recieve payments of money as awarded
in a decree of divorce or annulment, the court may enter judgment against a default-
ing party for the amount of unpaid payments to which the movant is entitled. The
remedy of a reduction to money judgment is in addition to all other remedies pro-
vided by law.
(c) A money judgment rendered until this section may be enforced by any means
available for the enforcement of a judgment for debt.

TEX. FAM. CODE ANN. § 3.74 (Vernon Supp. 1986).
29. Section 3.75 sets out these provisions:

3.75. Right to Future Property
An award of the right to receive installment payments or a lump-sum payment due
on the maturation of an existing vested or nonvested right to be paid in the future
may be enforced by the remedies provided by this subchapter. The subsequent actual
receipt by the nonowning party or property awarded to the owner creates a fiduciary
obligation in favor of the owner and imposes a constructive trust on the property for
the benefit of the owner.

TEX. FAM. CODE ANN. § 3.75 (Vernon Supp. 1986).
30. Section 3.76 provides specifically for contempt orders:

3.76. Contempt
(a) An order requiring delivery of specific property, or an award of a right to future
property, may be enforced by contempt. (b) An award of a sum of money in a
decree of divorce or
annulment, payable in a lump sum or in future installment payments in the nature of
a debt, other than that in existence at the time of the decree as provided in Section
3.75 of this code, is not enforceable by contempt.
(c) This subchapter does not detract from or limit the general power of a court to
enforce its orders by appropriate means.

TEX. FAM. CODE ANN. § 3.76 (Vernon Supp. 1986).
31. The statute providing for award of legal fees within the discretion of the court

provides:
3.77. Costs

In any proceeding to enforce a property division as provided by this subchapter, the
court may award costs as in other civil cases. Reasonable attorney's fees may be
taxed as costs in any proceeding under this subchapter, and may be ordered paid
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Despite oversimplication and omission of some of the finer points, 32

this statement is a useful summary of the statute's specific provisions.

C. Procedures

The general purpose of Subchapter D, in the words of the bill
analysis, is to "provide for procedure and practice regarding post-
judgment enforcement of decrees dividing property.1 33 When a party
or a third person in possession of property fails to deliver it according
to the division entered in the decree, the other party, or his successor
in interest 34 may file, in the court that rendered judgment, a motion to
enforce and one or a combination of other motions, notably a motion
in aid of or in clarification of judgment3" and a motion for contempt.36

1. Subject Matter

The intitial post-judgment motions are the motion to enforce
judgment as provided for in Section 3.70 of the Family Code.37 This
and subsequent sections of Subchapter D can supply, to a poorly
drafted decree, the necessary requisites for enforcement of the decree
by contempt. The application of the subsection is specifically limited
to the decree of divorce. 38 Thus, these provisions do not apply to
property that was omitted from the decree and subsequently parti-
tioned between the parties as tenants in common. 39 The first step in
evaluating a case for possible use of these sections is to determine if
the property division was entered pursuant to a divorce as recognized

directly to the attorney, who may enforce the order for fees in his own name by any
means available for the enforcement of a judgment for debt.

TEX. FAM. CODE ANN. § 3.77 (Vernon Supp. 1986).
32. The analysis does not, for example. mention abatement of the divorce court's power

to aid or clarify the property division during pendency of appellate proceedings. See supra
note 21.

33. See HOUSE COMM. ON JUDICIARY, BiIl ANALYSIS, supra note 20.
34. See supra note 21.
35. TEX. FAM. CODE ANN. §§ 3.71-.72 (Vernon Supp. 1986).
36. TEX. FAM. CODE ANN. §§ 3.72, 3.76 (Vernon Supp. 1986). This combination of

remedies was used in the case of Ex parte McKinley, 578 S.W.2d 437 (Tex. Civ. App.-Hous-
ton [1st Dist.] 1979, no writ).

37. TEX. FAM. CODE ANN. § 3.70 (Vernon Supp. 1986): see also notes 17-20, supra.
38. See TEX. FAM. CODE ANN. § 3.70 (Vernon Supp. 1986).
39. After divorce, omitted community property becomes separate property held by the

former spouses as tenants in common. After the decree becomes final, the spouses retain the
right of partition. TEX. FAM. CODi: ANN. § 5.42 (Vernon Supp. 1986). See infra notes 41-48
and accompanying text (analysis of omitted retirement benefits case).
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throughout Subchapter D.4

This subject matter requirement has been strictly construed and
departure from the statutory limits is impermissible. In the case of
Brannon v. Brannon4 the parties were divorced in July of 1977 and
no disposition was made of Mr. Brannon's retirement benefits.42 In
April of 1978, Mrs. Brannon filed a suit for partition and an order was
entered in May of 1981, awarding her 41.45% of all future retirement
due to Mr. Brannon,43 Mr. Brannon made two of the payments, of
$266.00 each, and then stopped making the payments. 44 Mrs. Bran-
non in May of 1983 sought remedy via a motion in aid of judgment.45

The motion was granted and Mr. Brannon was ordered to pay Mrs.
Brannon 41.45% of his gross retirement, plus future cost of living
increases.46 Nevertheless, the court of appeals, citing the numerous
provisions of Subchapter D47 which limit the motions to an original
decree of divorce, held that "a motion to aid judgment is an imper-
missible procedure for clarification of a prior judgment obtained in a
partition suit subsequent to divorce."'48 The court reasoned that, since
Mr. Brannon's retirement benefits were not divided upon divorce, sec-
tion 3.70(d) prohibited use of a motion in aid or clarification, 49 as
such motion is not available as "to existing property not divided on
divorce and thereby held by the ex-spouses as tenants in common."50

2. Jurisdiction

The trial court in a divorce action "retains the power to enforce
the property division made under Section 3.63" of the Family Code."

40. TEX. FAM. CODE ANN. §§ 3.70(d); 3.71(a)-(b); 3.73; 3.74(a) (Vernon Supp. 1986).
41. 692 S.W.2d 528 (Tex. App.-Dallas 1985, no writ).
42. Id. at 529.
43. Id.
44. Id.
45. Id.
46. Id.
47. TEX. FAM. CODE ANN. §§ 3.70-72 (Vernon Supp. 1986).
48. Brannon, 692 S.W.2d at 530.
49. Id.
50. TEX. FAM. CODE ANN. § 3.70(d) (Vernon Supp. 1986). Mrs. Brannon's remedy

might have been via an action for declaratory judgment. See. e.g., Powell v. Powell, 703
S.w.2d 434, 436 (Tex. App.-Waco 1985, writ ref'd n.r.e.) (court allowed declaratory relief as
plenary remedy).

51. TEX. FAM. CODE ANN. § 3.70(c)(Vernon Supp. 1986); see also Dunn v. Dunn, 703
S.W.2d 317, 320 (Tex. App.-San Antonio 1985. writ ref'd n.r.e.) (court has continuing au-
thority to make orders necessary Io enforce prior judgment as long as subsequent order consis-
tent with judgment and imposes no new obligations).
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The continuation of this power is not unlike the concept of continuing
jurisdiction granted to the trial courts in suits affecting the parent-
child relationship. 2 In a recent analysis of these statutes it was noted
that the authority for this grant of continuing jurisdiction was never
made clear. 3 Whether the grant is statutory or constitutional was
never established. The grant of jurisdiction is questioned because, in
most instances, the trial court loses jurisdiction over a case thirty days
after the judgment is signed, unless a motion for new trial is filed and,
even then, lapses after 105 days following the filing of the motion for
new trial 4.5  This attempt to provide for stability and continuity re-
garding property division is seemingly based upon the inherent pow-
ers of the trial court. 5 However, Section 3.71(c) abates the trial
court's power to enforce or clarify an order during pendency of an
appeal. 56

In Cook v. Cameron,5 7 the Corpus Christi Court of Appeals rec-
ognized the limited jurisdiction of the trial court after appellate pro-
ceedings. In Cook the parties were initially divorced on March 29,
1979 and subsequently were embroiled in an appeal regarding retire-
ment benefits, which was ultimately determined by the Supreme
Court of Texas.58 Subsequent to the opinion of the supreme court, a
motion in aid and clarification, among other motions, was filed in the
trial court; the order which resulted was appealed. 9 The court of
appeals recognized that an appeal does lie from an order entered in
response to a motion in aid and clarification of judgment.60 However,
the court nonetheless held that, since the final decree of divorce was

52. TEX. FAM. CODE ANN. § 11.05 (Vernon Supp. 1986). The rationale behind the court
of continuing jurisdiction and the suit affecting the parent-child relationship has been to pro-
mote stability and continuity in the lives of children affected by the divorce court's orders.
Perhaps the same rationale can be used as the basis for setting jurisdiction in Subchapter D
actions, in that the court in which the original divorce was filed and heard best serves to clarify
or enforce the judgment.

53. See Robertson, Forman & Greene, Post-Judgment Enforcement-Property, STATE

BAR OF TEXAS, ADVANCED FAMILY LAW COURSE 1-2 (1985) [hereinafter cited as
Robertson).

54. TEX. R. Civ. P. 329b.
55. See Robertson, supra note 53, at 1-7.
56. TEX. FAM. CODE ANN. § 3.71(c) (Vernon Supp. 1986).
57. 703 S.W.2d 690 (Tex. App.-Corpus Christi 1985, writ requested).
58. Id. at 691. The trial court's judgment was reversed by the court of appeals, based in

part upon the division of retirement benefits. Cameron v. Cameron, 608 S.W.2d 748 (Tex. Civ.
App.-Corpus Christi 1980), rev'd, 641 S.W.2d 210 (Tex. 1982). The supreme court rendered
judgment awarding Mrs. Cameron her share of the retirement pay. 641 S.W.2d at 213.

59. See Cook, 703 S.W.2d at 691-92.
60. Id. at 692 (citing Starr v. Starr, 690 S.W.2d 86 (Tex. App.-Dallas 1985, no writ)).
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reviewed and passed upon by the Texas Supreme Court, the Texas
Family Code6 1 would only revest limited jurisdiction in the trial
court. 62 Because of the partial rendition of retirement benefits by the
supreme court, the trial court lacked jurisdiction to enter a clarifica-
tion order with regard to that portion of the judgment.63 This deci-
sion was based on Rule 502 which provides that upon rendition by the
supreme court it is not necessary for the lower court to make further
orders. 6 No jurisdiction having lain in the trial court, there was no
basis for an appeal to the court of appeals; any redress must be ob-
tained from the supreme court. It should be noted that the portion of
the judgment which was affirmed by the trial court could serve as a
basis for a motion in aid and clarification of judgment.65 Further, by
implication, it appears that an appeal tolls the two-year statute of
limitations.

Subchapter D orders are appealable as final orders. In Starr v.
Starr, 6 6 the Dallas Court of Appeals held that the failure of the stat-
utes found in Subchapter D to expressly state that an order was ap-
pealable does not preclude appeal from a final order.67 In Starr, the
ex-husband appealed the trial court's denial of his motion in aid and
clarification of judgment as well as the grant of the ex-wife's motion in
aid and clarification concerning the award of one-third of the hus-
band's Christmas bonus awarded in a December 7, 1983 decree.68

The Dallas Court of Appeals held that since the trial court's order
disposed of the motions in aid and clarification of judgment, the order
was a final judgment and was therefore appealable.69

61. TEX. FAM. CODE ANN. §§ 3.70-.77 (Vernon Supp. 1986).
62. Cook, 703 S.W.2d at 692.
63. See id.
64. Upon rendition by the Supreme Court of any such judgment or decree . . . it
shall not be necessary for the lower court from which the cause was removed to make
any further order or decree therein, but the clerk of said lower court, on receipt of
the mandate of the Supreme Court or the Court of Appeals, shall proceed to issue
execution thereon as in other cases.

TEX. R. Civ. P. 502.
65. See Cook, 703 S.W.2d at 693 n.4.
66. 690 S.W.2d 86 (Tex. App.-Dallas 1985, no writ) (per curiam).
67. See id. at 87.
68. Id.
69. Id. at 87-88. See TEX. CiV. PRAC. & REM. CODE ANN. § 51.012 (Vernon 1986).

Although orders disposing of motions in aid and clarification of judgment are final, they are
not res judicata as to a subsequent suit seeking turnover of property specifically awarded a
party in a divorce decree. See Binkley v. Wade, 703 S.W.2d 321, 324 (Tex. App.-Waco 1985.
writ requested).
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3. Notice

The motion to enforce is coupled with the requirement that no-
tice must be given to each party and that they in turn must file a
written answer."° Additionally, it is provided that unless otherwise
set forth in the Texas Family Code, "a motion to enforce shall be
governed by the Texas Rules of Civil Procedure applicable to the fil-
ing of an original lawsuit."'" No similar notice requirements are pro-
vided for a motion to clarify, creating some confusion because it
appears notice can be given of a motion to clarify under Rule 21a.72

70. TEX. FAM. CODE ANN. § 3.70(b) (Vernon Supp. 1986).
71. Id. TEX. R. Civ. P. 106 addresses service of citation and provides:
(a) Unless the citation or an order of the court otherwise directs, the citation shall
be served by any officer authorized by Rule 103 by
(1) delivering to the defendant, in person, a true copy of the citation with the date
of delivery enforced thereon with a copy of the petition attached thereto, or
(2) mailing to the defendant by registered or certified mail, with delivery restricted
to addressee only, return receipt requested, a true copy of the citation with a copy of
the petition attached thereto.
(b) Upon motion supported by affidavit stating the location of the defendant's usual
place of business or usual place of abode or other place where the defendant can
probably be found and stating specifically the facts showing that service has been
attempted under either (a)(1) or (a)(2) at the location named in such affidavit but has
not been successful, the court may authorize service
(1) by an officer or by any disinterested adult named in the court's order by leaving
a true copy of the citation, with a copy of the petition attached, with anyone over
sixteen years of age at the location specified in such affidavit, or
(2) in any other manner that the affidavit or other evidence before the court shows
will be reasonably effective to give the defendant notice of the suit.

72. Every notice required by these rules, other than the citation to be served upon
the filing of a cause of action and except as otherwise expressly provided in these
rules, may be served by delivering a copy of the notice or of the document to be
served, as the case may be, to the party to be served, or his duly authorized agent, or
his attorney of record, either in person or by registered mail to his last known ad-
dress, or it may be given in such other manner as the court in its discretion may
direct. Service by mail shall be complete upon deposit of the paper, enclosed in a
postpaid, properly addressed wrapper, in a post office or official depository under the
care and custody of the United States Postal Service. Whenever a party has the right
or is required to do some act or take some proceedings within a prescribed period
after the service of a notice or other paper upon him and the notice or paper is served
upon him by mail, three days shall be added to the prescribed period. It may be
served by a party to the suit or his attorney of record, or by the proper sheriff, or
constable, or by any other person competent to testify. A written statement by an
attorney of record, or the return of the officer, or the affidavit of any other person
showing service of a notice shall be prima facie evidence of the fact of service. Noth-
ing herein shall preclude any party from offering proof that the notice or document
was not received, or, if service was by mail, that it was not received within three days
from the date of deposit in a post office or official depository under the care and
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Thus, the attorney is faced with a choice regarding whether to serve
by certified mail or provide notice by citation. 3 Additionally, if one
chooses to serve by certified mail, a motion to clarify requires only
three days notice for hearing,74 whereas a motion to enforce cannot be
heard until after appearance day.7"

However, a different construction of the statutes governing mo-
tions to enforce and motions to clarify is possible. Rather than con-
templating two types of actions and two types of service, the
legislators may have thought of motions in aid and clarification as a
species of motions to enforce. The rule 106 standard of service of
process would follow logically from this construction of the statutes.76

This argument receives additional support from a constitutional con-
sideration. Because fundamental rights of liberty and property are
invoked in contempt orders and orders in aid and clarification of judg-
ments, policy dictates that delivery of notice to the party at risk be by
the best manner practicable under the circumstances.7 An argument

custody of the United States Postal Service, and upon so finding, the court may ex-
tend the time for taking the action required of such party or grant such other relief as
it deems just. The provisions hereof relating to the method of service of notice are
cumulative of all other methods of service prescribed by these rules. When these
rules provide for notice or service by notice or service by registered mail, such notice
or service may also be had by certified mail.

TEX. R. Civ. P. 21a.
73. See TEX. FAM. CODE ANN. § 3.72 (Vernon Supp. 1986). The confusion which re-

sults from this dichotomy affects notice and hearing dates, as well. A well-known member of
the family law bar notes that: "At this time, some attorneys are serving by certified mail,
return receipt requested, on Motions to Clarify, and provide notice by citation on Motions to
Enforce or if the motions are combined into one motion." Robertson, supra note 53, at 1-7.

74. "An application to the court for an order and notice of any hearing thereon, not
presented during a hearing or trial, shall be served upon the adverse party not less than three
days before the time specified for the hearing .... ." TEX. R. Civ. P. 21.

75. Rule 101 provides that a party must answer "before 10 o'clock a.m. of the Monday
next after the expiration of 20 days after the date of service .... ." TEX. R. Civ. P. 101.

76. Rule 106 sets forth the appropriate methods of service of citation on Texas residents
within the state. Unless otherwise ordered by a court, service is to be (1) by personal service of
the citation or (2) by mailing to the adverse party by registered or certified mail, with delivery
restricted to the addressee, return receipt requested. TEX. R. Civ. P. 106. The same methods
are applicable to parties absent from the state but within the United States and its territories,
as provided by Rule 108. See TEX. R. Civ. P. 108. Rule 108a contains more liberal provisions
for service of citation on parties in foreign countries. See TEX. R. Civ. P. 108a.

77. Many controversies have raged about the cryptic and abstract words of the Due
Process Clause but there can be no doubt that a minimum they require that depriva-
tion of life, liberty or property by adjudication be preceded by notice and opportunity
for hearing appropriate to the nature of the case.

Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 313 (1950). Applying current
standards of constitutional analysis, when a state court enters an order in a private dispute.
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can be made for either interpretation of the statutes until the legisla-
ture or the courts provide clearer guidance. As a safeguard against
later problems, one might seek an order specifying the method of
serving future motions or one might petition the trial court to specify
the appropriate method of serving notice of motions subsequent to the
original motion to enforce.

4. Statute of Limitations

By way of restriction, the statute sets a two-year statute of limita-
tions. If the property existed as of the entry of the divorce decree, the
limitations period runs from the entry of the decree; after-acquired
property triggers the running of the period from the date of its acqui-
sition.7" Subchapter D of Chapter 3 of the Family Code pursues a
policy of avoiding relitigation of the issues by prohibiting both jury
trials79 and a substantive modification of the division of property.80

In Ex parte Goad,"' the Texas Supreme Court held that an order
issued to the ex-husband to make a lump-sum payment of arrearages
of military retirement percentages, some of which were over two years
past due, was not void for exceeding the statute of limitations.8 2 The
court stated that since the ex-wife had filed her original motion for
contempt before the effective date of Subchapter D and since the third
amended motion for contempt, filed after the effective date of the 1983
statute, did not allege a wholly new, distinct or different transaction,
the relator was not entitled to retroactive application of the two year

there is state action for purposes of bringing the parties within the protection of the fourteenth
amendment. See U.S. CONST. amend. XIV, § 1; Shelley v. Kraemer, 334 U.S. 1, 13 (1948).
Further, "[W]henever property is taken from someone with the assistance of government of-
ficers, there is a deprivation of property." J. NOWAK, R. ROTUNDA & J. YOUNG, CONSTITU-
TIONAL LAW 548 (2d ed. 1983) [hereinafter cited as NOWAK]. When a court exercises its
contempt powers, punishment constituting deprivation of liberty may be utilized. Due process
safeguards would be violated in a post-judgment enforcement action if the essential element of
adequate notice of the basis for the government action was absent or defectively vague in the
original decree. See generally id., at 555. Establishing the foundation for contempt is a pri-
mary purpose of a clarifying order. On its face, Subchapter D prevents valid decrees from
being subverted by a bad actors' reliance on omissions as to mode of conveyance while safe-
guarding fourteenth amendment due process rights of notice accorded to parties who might be
subject to deprivation of property or at risk of a deprivation of liberty.

78. TEX. FAM. CODE ANN. § 3.70(c) (Vernon Supp. 1986).
79. Id. § 3.70(e).

80. Id. §§ 3.70(d), 3.71.
81. 690 S.W.2d 894 (Tex. 1985).
82. Id. at 897.
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limitations period.83 Instead, the ten-year statute of limitations gov-
erning the revival and enforcement of judgments in civil cases gener-
ally, article 5539b of the Texas Revised Civil Statutes, was held to
apply.84 Thus, the court applied the rationale of the tolling effect of
amendments to pleadings in civil cases generally to the amendment of
a motion for contempt.

In general, as the 1983 Act provided, subchapter D "applies to
the enforcement of a decree of divorce or annulment made by a Texas
court before or after the effective date" of the statutes.8 5 In Perkins v.
Perkins,6 the El Paso Court of Appeals held that there was no lan-
guage within subchapter D which indicates that it can only apply to
judgments after September 1, 1983. 87 Though the court made a
sweeping statement that it was irrelevant whether the judgment was
rendered prior to the enactment of Subchapter D, the court hedged its
bets by pointing out that the payments reduced to judgment arose
after the enactment of Subchapter D.88

D. Application

The most troublesome issue at this time is the extent of the trial
court's right to use extrinsic evidence to construe property settlement
provisions in divorce decrees. Section 3.71 of the Family Code pro-
hibits the trial court from altering the actual, substantive division of
property. 9 How should the court deal with vague or ambiguous
property settlement terms? In the case of In re A lien,90 the trial court
had ordered a former wife to convey her interest in the real property
which had been purchased for, and remained in, the former husband's
partnership practice of veterinary medicine.9" The Amarillo Court of
Appeals reversed and held that the trial court had no authority to
clarify the terms of a property settlement agreement by resolving
questions of substantive law and fact, construing the settlement agree-

83. Id. at 896.
84. Id. at 897.
85. Act of April 14, 1983, ch. 424, § 13, 1983 Tex. Gen. Laws 2350, 2360 (quoted as

dictum in Ex parte Goad, 690 S.W.2d at 896).
86. 690 S.W.2d 706 (Tex. App.-El Paso 1985, writ ref'd n.r.e.).
87. Id. at 708.
88. See id.
89. TEX. FAM. CODE ANN. § 3.71(a) (Vernon Supp. 1986).

90. 692 S.W.2d 112 (Tex. App.-Amarillo 1985, no writ).
91. Id. at 114.
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ment, and determining the intent of the parties. 92  At issue was
whether real property used in the ex-husband's veterinary practice, in
which he and another veterinarian were partners, was within the pro-
visions of the property settlement agreement for "personal property
under the control of or in the possession of husband," or community
property to be used by the partnership with the community to be re-
imbursed for such use.93 In re Allen seems to imply that section 3.71
of the Family Code removes from the jurisdiction of the trial court

92. See id. at 116.

93. No findings of fact were requested or filed. The rule was cited that in such a case all
necessary facts in support of the judgment would be inferred. Id. at 115 (citing Goodyear Tire
& Rubber Co. v. Jefferson Constr. Co., 565 S.W.2d 916, 918 (Tex. 1978); Buchanan v. Byrd,
519 S.W.2d 841, 842 (Tex. 1975)). The court of appeals countered that the court cannot pre-
sume such a finding unless the evidence supported such a finding. Id. (citing Warren Petro-
leum Corp. v. Martin, 153 Tex. 465, 468, 271 S.W.2d 410, 412 (1954)). There was evidence to
support such a finding; the appellant's own words served as evidence that the realty involved
was purchased for purposes of carrying on the partnership (veterinary practice) and was to be
paid out of proceeds from the partnership practice. See id. at 114. Therefore, the trial court
had good reason to conclude that the realty was partnership property. The Texas Uniform
Partnership Act provides: "(1) All property originally brought into the partnership stock or
subsequently acquired by purchase or otherwise, on account of the partnership, is partnership
property. (2) Unless the contrary intention appears, property acquired with partnership funds
is partnership property." TEX. REV. CIV. STAT. ANN. art. 6132b, § 8(1), (2) (Vernon 1970).

Thus, the Uniform Partnership Act creates the presumption that property purchased with
partnership funds is partnership property. Without contrary evidence, this presumption
should have operated to compel a conclusion that the property belonged to the partnership.
See Farley v. M M Cattle Co., 529 S.W.2d 751, 756 (Tex. 1975) (absent contrary evidence, true
presumption standing alone can support verdict); Sanders v. Davila, 593 S.W.2d 127, 130
(Tex. Civ. App.-Amarillo 1979, writ ref'd n.r.e.) (the presumption invokes rule of law com-
pelling jury to reach certain conclusion in absence of contrary evidence); Fikes v. Tull, 580
S.W.2d 911, 913-14 (Tex. Civ. App.-Amarillo 1979, no writ) (agreeing with Farley rule).
The only evidence in Allen was the husband's testimony that partnership funds were used to
purchase the property. See Allen, 692 S.W.2d at 114. Thus, although it is true that the court
cannot presume a finding unless the evidence supports it, id. at 115, here the statute presumed
the finding of partnership property.

The wife argued that even if the realty in question were partnership property, the property
was not personalty for purposes of property settlement between a partner and his spouse. See
id. The court of appeals cites and distinguishes a Fort Worth Court of Appeals decision ren-
dered before adoption of the Texas Uniform Partnership Act, id. (citing Miller v. Howell, 234
S.W.2d 925, 927 (Tex. Civ. App.-Fort Worth 1950, no writ)), to contradict the express lan-
guage of section 26 of the Act that "[a] partner's interest in the partnership is his share of the
profits and surplus, and the same is personal propertyfor allpurposes." TEX. REV. CIv. STAT.

ANN. art. 6132b, § 26 (Vernon 1970) (emphasis added). The court of appeals clearly disputes
"that partnership real estate must be regarded as personalty for all purposes." 692 S.W.2d at
115. This result appears contrary to the law of most Uniform Partnership Act jurisdictions
and to the intent of the drafters of the Uniform Partnership Act, which does not include the
explicit language "for all purposes." Cf H. REUSCHLEIN & W. GREGORY, AGENCY AND
PARTNERSHIP 334-36 (1979).
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determinations of what property is identified to an agreement when
property is described generally in legal, conclusory language such as
"real property," "personal real property," "community real prop-
erty," and the like. The Amarillo Court of Appeals seems to have
misinterpreted the prohibition against modifications of the substantive
division as a prohibition against interpreting substantive issues raised
in a decree or property settlement agreement.94

In re Allen cites approvingly,95 and the holding seems to comply
with, the prestatutory case of McGehee v. Epley.96 In McGehee, the
husband sought partition of wife's civil service benefits, following di-
vorce, in the 131st District Court.97 The wife filed a cross-action in
the 73rd District Court seeking clarification of the divorce decree,
which had awarded her "one-half (1/2) of all retirement benefits due
and owing respondent, [husband], for his services in the United States
Air Force." '9 The husband had not made payments of the benefits.
Thus, upon the wife's motion, the 73rd District Court entered a clari-
fication order that the husband pay to the wife one-half of his gross
retirement check.99 The Supreme Court held that "the order . . .
was, as a matter of law, more than a mere clarification consistent with

94. The court held that the trial court had no authority to resolve substantive disputes
concerning the interpretation of the settlement agreement. 692 S.W.2d at 116. In addition,
the court noted: -[T]he general language of the order here in question requiring appellant to
'execute and deliver an appopriate conveyance' may be unenforceable." Id. at 116 (citing Ex
parte Choate, 582 S.W.2d 625, 627 (Tex. Civ. App.-Beaumont 1979, no writ) (pointing out
the need for statutes in the manner of subchapter D)).

Attorneys seeking to enforce property settlement agreements which were incorporated
into divorce decrees should take note of Herbert v. Herbert, 699 S.W.2d 717 (Tex. App.-Fort
Worth 1985, writ requested). In Herbert, the ex-husband pleaded the ex-wife's material breach
of the property settlement agreement as an affirmative defense excusing his performance. Id.
at 718. On appeal, the ex-wife argued that such a defense constituted an impermissible collat-
eral attack on the judgment which incorporated the property settlement agreement. Id. at 720.
The court of appeals concurred with the ex-wife that such a defense should not be allowed. Id.
at 727. However, at trial the ex-wife requested submission of several special issues to the jury,
all of which were refused except for one submitting the issue of the ex-wife's substantial com-
pliance. Id. at 720-21. Since the ex-wife was in fact the party requesting submission of the
issue of which she complained on appeal, and since her counsel stated that he had no objec-
tions to such submission, the ex-wife was prevented from asserting the impropriety of the ex-
husband's theory "which resulted in [her] being divested of her ownership in personalty, title
to which had previously vested in her by virtue of a final judgment incorporating a property
settlement agreement .... ." Id. at 721.

95. In re Allen, 692 S.W.2d at 116.
96. 661 S.W.2d 924 (Tex. 1983).
97. Id. at 925.
98. Id.
99. Id. at 926.
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the prior judgment. It affirmatively imposed an obligation where no
such obligation previously existed.""' The court added that the or-
der required husband to pay "half of his gross retirement check,
whereas the original decree arguably required payment of only one-
half of his net retirement benefits. These are clearly substantive
changes in the decree and therefore could not be made after the trial
court's judgment became final."' °1 It appears that the wife in this
instance got nothing because the husband had never been ordered to
pay. However, had Section 3.71 of the Family Code been effective at
the time of the trial court's order, and had the wife made her motion
in the correct court-that rendering the divorce-the motion to clar-
ify might have been presented in accordance with the specific statu-
tory guidelines and requested relief that would not have changed the
substantive division of the property. The purpose of Sections 3.70
through 3.77 was to circumvent the very kind of unjust results that
McGehee v. Epley and, more recently, the Amarillo Court of Appeals
in In re Allen imposed.

In Cohen v. Cohen, °2 on the other hand, the Houston Court of
Appeals for the First District upheld a trial court decision to receive
extrinsic evidence to determine the meaning of vague or ambiguous
inflation-adjustment terms in a nine-year-old decree.0 3 In Cohen, the
wife filed a motion in aid of judgment seeking to have the property
settlement provisions of the divorce decree interpreted." The court
upheld the trial court's jurisdiction to intepret certain provisions of
the property settlement and the divorce decree rendered several years
earlier, and to determine how their provisions should be applied.'0 5

In Cohen, the provisions which regulated the methods of calculating
possible future adjustments to principal sums that the husband had to
pay the wife were ambiguous.'o6 Where a portion of a property settle-
ment is considered ambiguous, it was held that construction is a ques-
tion of fact for the trial court aided if necessary by extrinsic
evidence.' 7 The factual determinations made by the trial judge were
held to be supported by the testimony and the judgment of the trial

100. Id. at 925.
101. Id. at 926 (emphasis by the court).
102. 663 S.W.2d 617 (Tex. App.-Houston [1st Dist.] 1983, writ ref'd n.r.e.).
103. Id. at 621.
104. Id. at 619.
105. Id. at 620.
106. Id. at 621.
107. Id.
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court was affirmed.108

The rule of the First District in Cohen seems to be preferable to
the rule in Allen. If the legislature intended that the courts not inter-
pret substantive issues and apply the law (including the law of con-
tract interpretation) to the facts, the enactment of subchapter D was a
hollow gesture in cases where the intent of the decree is ambiguous or
vague. In the final analysis, the purpose of providing for motions in
clarification of judgments was to make contempt orders enforceable
irrespective of whether the original decree was too vague to be en-
forceable. Since the interpretation of vague or ambiguous decrees is a
recurring problem, the Texas Supreme Court may have an opportu-
nity in the near future to resolve this split of opinion among the courts
of appeals. 109

In addition to the trial court's power to specify terms to enforce a
decree," 0 other remedies are provided in Subchapter D of the Family
Code. The court may also order delivery of certain property,"' order
payment of damages if delivery is unavailable," 2 or impose a con-
structive trust.' ' 3

With regard to delivery of certain property, section 3.73 allows
not only property to be delivered, whether or not of especial value,
but also includes an award of an existing sum of money or its
equivalent.' 14 Thus, an order may require delivery of specific prop-
erty or an award of a money judgment for the property that vanished.
It appears that the language "or its equivalent" leaves much room for
creativity in breadth in what can be received under one of these mo-
tions. No cases give insight into the application of this section. How-
ever, it can be authoritatively noted that one effect of this section will
be to end arguments with regard to whether or not contempt would

108. Id.
109. As the opinions in Allen and Cohen establish conflicting rules, the Supreme Court of

Texas might have jurisdiction in future cases of this nature. See TEX. GOV'T CODE ANN.
§ 22.001(a)(2) (conflicts jurisdiction).

110. TEX. FAM. CODE ANN. § 3.72(b) (Vernon Supp. 1986).
111. Id. § 3.73.
112. Id. § 3.74(a).
113. Id. § 3.75.

A constructive trust is a relationship with respect to property subjecting the person
by whom the title to the property is held to an equitable duty to convey it to another
on the ground that his acquisition or retention of the property is wrongful and that
he would be unjustly enriched if he were permitted to retain the property.

RESTATEMENT (SECOND) OF TRUSTS § l(e) (1959).
114. See TEX. FAM. CODE ANN. § 3.73 ( Vernon Supp. 1986).
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only lie in situations where the property is of especial value. The stat-
ute thus codifies Ex parte Preston,"' which held contempt appropri-
ate regardless of the evaluation of the property. 1 6

Payments of damages have been authorized by section 3.74. This
section appears to allow a money judgment if one who did not deliver
property as set forth in the original decree has, as a result of his mis-
conduct, caused property to be destroyed or to decline in value. The
statute specifically allows "damages caused by that failure to com-
ply."" 7 The proper measure of damages has been questioned." 8 This
section is also applicable to upaid payments, on a time basis, which
have accrued. The enforcement allowed is limited to those means
available for enforcement of a judgment for debt," 9 which means con-
tempt will not lie for violation of a 3.74 judgment. As of yet, there are
no guidelines from the courts on application of this section. Its utility
as well as the practical problems of application will no doubt surface
in the future.

Section 3.75 is a codification of the long recognized constructive
trust relationship 2 ' that applies to property that is to be paid at a
time in the future. This will of course be useful in those situations in
which a portion of retirement funds or pension funds have been
awarded to a spouse other than the one in whose name the fund
stands. This section insures that noncompliance may be punished by
contempt, thereby codifying the earlier case of Ex parte Gorena."2'
This section offers no new remedy, but merely clarifies the contempt
powers of the trial court.

115. 162 Tex. 379, 347 S.W.2d 938 (1961).
116. See id. at 385-87, 347 S.W.2d at 941-43.
117. TEX. FAM. CODE ANN. § 3.74(a) (Vernon Supp. 1986).
118. Does the measure of damages caused by the failure to comply then include the

value of the property which depreciated, or was damaged or destroyed, or are the
amount of damages limited to only those resulting from the noncompliance and not
the value of the property? What if the noncomplying party surrenders the property
in damaged condition-what is the measure of damages then? How is the value of
the property established? Who retains possession of the property if a money judg-
ment is entered to compensate for nondelivery of the property?

Robertson, supra note 53, at 1-6.
119. TEX. FAM. CODE ANN. § 3.74(c) (Vernon Supp. 1986).
120. Id. § 3.75.
121. 595 S.W.2d 841 (Tex. 1979). In Ex parte Gorena the supreme court held that the

husband's position, in accumulating retirement benefits, was like that of a trustee, because the
benefits earned during the marriage belonged to his ex-spouse by virtue of the divorce decree.
See id. at 846-47. Thus, the former husband was not being imprisoned for debt, but rather for
failure to turn over property in existence at the time of divorce. Id.
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Finally, the former spouse who refuses to cooperate can be made
to pay. Section 3.77 allows for recovery of attorneys' fees which may
be taxed as costs.' 22 This section specifically gives the court that
power in dealing with a stubborn former spouse to realize the expense
of his ways.

E. Review

Despite its failure to provide the courts clear guidance in deter-
mining the boundaries between an enforcement or clarification and a
substantive modification, subchapter D is a valuable source of relief.
Before enactment of the statutes in Subchapter D, a former spouse
was frequently unable to enforce substantive terms of a property divi-
sion in cases where, for example, the other ex-spouse claimed not to
know what he was ordered to sign when he was commanded to
"[s]ign and execute any required instruments necessary to transfer ti-
tle of the 1978 Oldsmobile" when he owned only one 1978 Oldsmo-
bile!'23 The explicit provisions for money damages when the ex-
spouse in possession loses, destroys or diminishes the value of the
property 124 offer considerably more certainty of relief than was for-
merly available on the basis of common law torts, such as conversion
or trespass. The statutory authorization for imposition of a construc-
tive trust 25 also offers greater certainty and predictability of relief
when an ex-spouse withholds "future property" than an equitable bill
for monies had and received or for an accounting. The authorization
of discretionary attorneys' fees, 126 furthermore, gives aggrieved par-
ties improved access to the courts. Each of these strong points of
Subchapter D undoubtedly exerts some influence on ex-spouses not to
flout the decrees of the Texas divorce courts.

III. RELIEF VIA THE TURNOVER STATUTE

Following the divorce and entry of judgment, the parties to the
divorce are all too often accorded the status of being merely ex-
spouses and are not looked upon as judgment creditors and judgment
debtors. Thus, when a dispute arises and a judgment must be satisfied

122. TEX. FAM. CODE ANN. § 3.77 (Vernon Supp. 1986).
123. See Ex parte Choate, 582 S.W.2d 625, 627 (Tex. Civ. App.-Beaumont 1979, no

writ).
124. See TEX. FAM. CODE ANN. § 3.74(a) (Vernon Supp. 1986).
125. Id. § 3.75.
126. Id. § 3.77.
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to fulfill the terms of the decree, the remedy usually offered and ap-
plied has its source in the Family Code. By according the parties to a
divorce the status of ex-spouses involved in a mere family dispute, a
distorted and limited perspective on legal remedies is obtained. How-
ever, if the ex-spouse is, in addition, viewed as a judgment creditor,
other remedies come to mind of which one should take advantage.

A decree of divorce and the property settlement therein often
provide for an unsecured transfer of property. The satisfaction of that
judgment is difficult to obtain even when it seems evident that the ex-
spouse in the position of judgment debtor has ample means and prop-
erty to satisfy the judgment. The inability to reach that property has
caused frustration for judgment-creditor spouses and their attorneys.
One of the strongest tools available to judgment creditors, all too
often ignored in the family law context, is the turnover statute, 127

which first became effective in 1979.128

A. Statutory Analysis

Section 31.002 of the Texas Civil Practice and Remedies Code is
specifically drafted to aid judgment creditors whose judgment debtor
"owns property, including present or future rights to property, that
(1) cannot readily be attached or levied on by ordinary legal process;
and (2) is not exempt from attachment, execution, or seizure for the
satisfaction of liabilities.' 1 29 Thus, when a former spouse holds a
judgment and contempt does not lie, and a motion to clarify is not
applicable, the turnover statute will sometimes provide a remedy.
The application of the turnover statute to the divorce context is logi-
cal and clear, especially if viewed in light of legislative intent. 130

The former spouse who is in the position of the judgment debtor
will often take great satisfaction in retaining or accumulating property
after the divorce, while the other former spouse sits with judgment in
hand with no means to satisfy the judgment. Often the debtor spouse
will own properties outside the state, will have a right to properties in
the future such as commissions and other contract rights, or will own
numerous securities and negotiable instruments which can easily be

127. TEX. CIV. PRAC. & REM. CODE ANN. § 31.002 (Vernon 1986).
128. Act of June 13, 1979, ch. 671, § 1, 1969 Tex. Gen. Laws 1555, repealed by Act of

June 16, 1985, ch. 959, § 9(1), 1985 Tex. Sess. Law Serv. 7043, 7218 (Vernon) (codified with-
out substantive change at TEX. CIV. PRAC. & REM. CODE ANN. § 31.002 (Vernon 1986)).

129. TEX. CIv. PRAC. & REM. CODE ANN. § 31.002(a) (Vernon 1986).
130. House and Senate Subcommittee Reports on Article 3827a.
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secreted. It is this type of property that is contemplated to satisfy
judgment under the turnover statute. 131

Under the turnover statute, the judgment creditor spouse may
now obtain aid from the court in enforcing his judgment against the
debtor spouse. The legislature has put the burden on the debtor to
produce, upon court order, all the property subject to execution. 32

This releases the creditor spouse from the need to search for specific
property, since an order can be so broad as to encompass much of
what the debtor possesses. This tool can afford great relief and is eas-
ily utilized.

B. Procedure

The procedure to be followed in the utilization of section 31.002
is to some extent provided for by the statute's terms. Many of the
procedural aspects, however, are left to the discretion and imagination
of counsel for the judgment creditor.

The forum in which to bring suit in an action based upon the
turnover statute is addressed by subsections (a) and (d).' 33 The judg-
ment creditor may select any court of competent jurisdiction and may
in fact bring proceedings in the same suit in which the judgment was

131. The traditional methods of reaching property of a judgment debtor to satisfy a judg-
ment have been found inadequate in cases where the judgment debtor has property outside the
State of Texas, where the judgment debtor owns property interest in such items as contract
rights receivable, accounts receivable, commissions receivable and similar rights to property or
rights to receive money at a future date. Additionally, there are inadequacies in existing proce-
dures where negotiable instruments, corporate stocks, corporate securities and the like are
owned by the judgment debtor in such a fashion that they cannot be found for execution by a
levying officer. House and Senate Subcommittee Reports on Article 3827a. See also
Schliemann v. Garcia, 685 S.W.2d 690, 692 (Tex. App.-San Antonio 1984, no writ) (per
curiam) (purpose of turnover statute is to aid judgment creditors).

132. [Article 3827a] makes significant changes in the ability of the judgment creditor to
enforce his judgment against his debtor. The changes which [the act] makes are open ended in
that they allow a judgment creditor to get aid in collection from the court in the form of an
order which requires a debtor to bring to the court all documents or property used to satisfy a
judgment. The actual effect of the bill is to require the burden of production of property which
is subject to execution to be placed with the debtor instead of the creditor attempting to satisfy
his judgment. [The act] will allow this to be effective against all property and future rights to
property which the debtor might own. House and Senate Subcommittee Reports on Article
3827a; see TEX. CIv. PRAC. & REM. CoI)F ANN. § 31.002(b)(1) (Vernon 1986). It should be
noted that this article works as a supplement to TEX. Bus. & COM. CODE ANN. § 8.317 (Tex.
UCC) (Vernon Supp. 1986), which provides a similar remedy with reference to stocks and
other securities, but does not extend to all types of property described in the turnover statute.

133. TEX. CIV. PRAC. & REM. CODE ANN. § 31.002(a), (d) (Vernon 1986).
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rendered or in a new and independent suit. 134

There are advantages to filing for relief in the same suit in which
judgment is rendered.'35 It is usually advisable. Any one or a combi-
nation of five reasons may influence attorneys to file the section
31.002 action in the same suit, or at any rate, in the same court:
(1) several duplicative procedures may mean savings in attorney time
and in court costs; (2) jurisdiction has already been acquired over the
judgment debtor; (3) venue has been established; (4) it may be easier
to join other necessary parties; and (5) the court may be fully familiar
with the facts and circumstances of the case and will be able to render
an order based not only on the pleadings, but also on what the judge
has observed. Equity between the parties may be more easily
achieved.

Despite these points favoring the filing in the same suit or court,
a judgment creditor may want to file a new suit in another court of
competent jurisdiction. This may be advisable if property which will
be the object of the turnover is located in another county, or if busi-
nesses are located in another county. It might also result in increased
cooperation if the suit is filed in the defendant's county of residence.

The statute does not provide specific requirements or guidelines
by which one should draft the pleadings to be filed in a turnover ac-
tion. Pursuant to the Texas Rules of Civil Procedure, they must,
however, be in writing, signed by the party or his attorney and filed
with the clerk.'36 It is suggested that the following information be
included in the pleadings: (a) names of all parties; (b) attachment or
quotation of the underlying judgment; (c) description and location of
property sought that is not exempt property and that presently cannot
be reached; (d) request for a temporary restraining order or injunc-
tion, or request for receivership; and (e) specific relief sought.

The statute does not, in and of itself, require personal service of
the pleadings or notice upon a defendant. Thus, service appears to be
governed by the Texas Rules of Civil Procedure. In most cases com-

134. Id.

135. The legislature provided in motions to enforce and motions in aid and clarification of
judgment that suit be filed in the court that issued the decree. The legislature thereby created a
court of continuing jurisdiction. See TEX. FAM. CODE ANN. §§ 3.70-.77 (Vernon Supp. 1986).
The legislature obviously thought continuity and stability to be of great import in family mat-
ters, including the utilization of the turnover statute.

136. "Pleadings in the district and county courts shall . . . (d) Be in writing, signed by
the party or his attorney, and be filed with the clerk." TEx. R. Civ. P. 45(d).
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pliance with Rule 21a would be sufficient. 3 7 However, should one
request a temporary injunction and set a show cause hearing, or some
other similar procedure, personal service may be required. 38

The statute provides that a judgment creditor "is entitled to aid
from a court of appropriate jurisdiction through injunction or other
means in order to reach property to obtain satisfaction on the judg-
ment . . . ."'1 This appears to be a very broad grant of authority
and can encompass any legal or equitable remedy which can be de-
vised.""4 In this respect, the imaginative attorney will truly be an aid
to his client. 4 ' For those who are not so creative, the statute itself

137. TEX. R. Civ. P. 21a (quoted supra note 72).
138. Rule 686 governs service of citation in petitions for injunctions and temporary re-

straining orders:
Upon the filing of such petition and order not pertaining to a suit pending in the
court, the clerk of such court shall issue a citation to the defendant as in other civil
cases, which shall be served and returned in like manner as ordinary citations issued
from said court; provided, however, that when a temporary restraining order is is-
sued and is accompanied with a true copy of plaintiff's petition, it shall not be neces-
sary for the citation in the original suit to be accompanied with a copy of plaintiff's
petition, nor contain a statement of the nature of plaintiff's demand, but it shall be
sufficient for said citation to refer to plaintiff's claim as set forth in a true copy of
plaintiff's petition which accompanies the temporary restraining order; and provided
further that the court may have a hearing upon an application for a temporary re-
straining order or temporary injunction at such time and upon such reasonable no-
tice given in such manner as the court may direct.

TEX. R. Civ. P. 686. For service of citation generally, see TEX. R. Civ. P. 106 (quoted supra
note 71).

139. TEX. CIv. PRAC. & REM. CODE ANN. § 31.002(a) (Vernon 1986) (emphasis added).
140. See id. § 31.002(b).
141. The recalcitrant ex-spouse might be ordered to produce the following, as was re-

quested by wife in case of In re Brecheisen through her attorney, Irwin Lightstone:
Realty Instruments. Any and all deeds, contracts of sale, deeds of trust, leases,
liens, closing or settlement statements, and other instruments and/or documents per-
taining to any and all real estate in which you have owned or claimed any interest at
any time since
Motor Vehicles. Titles or duplicate titles to all motor vehicles, including but not
limited to any and all automobiles, trucks, vans, boats, trailers, or aircraft, in which
you claim or have claimed any interest at any time since -
Personal Expense Records. The originals of, or true, legible, complete and accurate
copies of any and all documents, instruments or other papers reflecting expenses paid
by you or in your behalf at any time since - not in connection with any business
or pursuit of gain or profit.
Business Expense Records. The originals of, or true, legible, complete, and accurate
copies of any and all documents, instruments or other papers reflecting expenses paid
by you or in your behalf at any time since - , in connection with any business or
pursuit of gain or profit.
Charge Account Records. The originals of, or true, legible, complete, and accurate
copies of all department store, oil company, bank card, utility, telephone, and credit
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specifically sets forth distinct remedies. Among these remedies are:

account statements for any account in which yours was an authorized signature at
any time since -, together with the originals of, or true, legible, complete, and
accurate copies of all charge receipts accompanying or corresponding to each state-
ment and the charge receipts on all such accounts for which you have not yet re-
ceived statements.
Financial Statements. The originals of, or true, legible, complete, and accurate cop-
ies of each and every financial statement prepared or issued by or for you for any
purpose at any time since -, together with the name and business or other address
and telephone number of each and every person, firm, company, bank, organization,
corporation, proprietorship, partnership, joint venture, or association to whom any
such financial statement has been issued, prepared, and/or presented by or for you at
any time since -
Loan Records. The originals of, or true, legible, complete and accurate copies of
each and every loan and loan application made by or for you for any purpose at any
time since -, together with the name and business or other address and telephone
number of each and every person, firm, company, bank, organization, corporation,
proprietorship, partnership, joint venture, or association by whom each such loan
was made or to whom such loan application was made by or for you at any time since

Individual Tax Returns. Each and every individual Federal or State income tax
return filed by you or in your behalf at any time since -, together with any and all
schedules or papers appended thereto, and including any and all amendments sub-
mitted with reference thereto; and, if any such return has not yet been prepared, then
all worksheets and all supporting data you contemplate possibly using in order to
compile and formulate each of such returns.
Business Tax Returns. Each and every Federal or State income tax return filed in
behalf of any business, estate, trust or other entity, in which you have had any inter-
est at any time since -, regardless of whether or not you presently claim any
interest therein, together with any and all schedules or papers appended thereto, and
including any and all amendments submitted with reference thereto; and, if any such
return for - has not yet been prepared, then all worksheets and all supporting data
possibly to be used in order to compile and formulate each of such returns.
Income Records. Any and all documents, instruments, or other papers reflecting
income received or earned by or accrued for you at any time since -, . . .
including but not limited to all payroll records, W-2 form records, and records of
payments of any kind, including all fringe benefits.
Depository Records. Any and all canceled checks, bank statements, passbooks,
statement savings records, certificates of deposit, check stub records, check registers,
deposit slips, and other banking records, savings and loan records, or other deposi-
tory records pertaining to your financial affairs, or for any account (savings, check-
ing, or other) on which you have had signatory authority at any time since -,
regardless of whether or not same is or was a joint account or your account individu-
ally or a business account (corporate or other) or an account maintained for you by
someone other than yourself, and regardless of whether or not you presently have
signatory authority with reference to same.
Safe Deposit Records. The originals of, or true, legible, complete, and accurate cop-
ies of all records pertaining to access and entry in and to each safe deposit box in
which you have had signatory authority at any time since -, regardless of whether
or not same is or was jointly available to another person; and a complete inventory of
the entire contents of each such safe deposit box as of date of receipt hereof.
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(a) turnover of records, property, and documents subject to judgment

Indebtedness. Any and all papers and other records pertaining to debts owed by
you to others, and any other papers of any type or sort pertaining to your business or
financial affairs at any time since -, including but not limited to all credit reports
and records, records of credit inquiries, all certificates of title, share certificates, and
other indications of ownership of real or personal property.
Current earnings. Any and all records of your earnings since - , including but
not limited to all payroll receipts, bonuses, commissions, interest, dividends, expense
reimbursements and accounts, and fringe benefits.
Customer/Client/Patient Lists. The (1) name, address, and telephone number;
(2) total amount paid to you in each calendar month; and (3) total amount presently
owed to you, of each person, firm, partnership, joint venture, corporation, associa-
tion, or other entity, for whom you supplied any goods or materials at any time since

Insurance Policies. Each and every insurance policy upon which you have, or any-
one for you has, paid any premium at any time since -, together with any and all
records evidencing such premium payments and the cash surrender value of each
such policy.
Retirement Benefits. The originals of, or true, legible, complete, and accurate copies
of, each and every pension, profit-sharing, Keogh, individual retirement account, or
other retirement plan in which you have any interest or in which you have had any
interest at any time since -
Stock/Partnership Interests. All stock certificates, bonds, government securities.
private securities, and any other instruments evidencing your ownership of any and
all real, personal, or mixed property of any and every kind and nature and whereso-
ever situated, and all records of each and every securities transaction made in any
name used by you or on your behalf at any time since -, regardless of whether or
not the securities were registered.
Securities Transactions. Any and all documents, instruments, and other papers re-
flecting purchases and/or sales of any type of stock, bond, or other security by you or
anyone in your behalf at any time since -.
Investments. Any and all other instruments of whatsoever nature showing invest-
ments of any and all kinds that you have made or have been made for you at any time
since -, including any and all agreements, documents, instruments, or other pa-
pers reflecting the ownership of any interest (legal or equitable) by you in any corpo-
ration, partnership, joint venture, or other business enterprise or entity.
Financial Books and Records. All financial books and records in your possession or
under your control or under the control of any agent of yours in or pertaining to any
and all entities in which you owned or claimed any interest (legal or equitable) at any
time since -, regardless of whether you presently own or claim any such interest.
The documents and records here sought include but are not limited to all bank ac-
count records, statements, and canceled checks, general ledgers, general journals,
accounts payable, accounts receivable, and all other books and records of any type or
nature showing any income and expense for any business or professional practice
conducted by you or in which you owned an interest or in which you participated in
the profits.
Minute Books. The complete corporate [m]inute book or [m]inute books of each
and every corporation in which you owned or claimed an interest in 10% or more of
the outstanding shares of stock of any class at any time since - , regardless of
whether or not you presently own or claim any such interest.
Personalty Instruments. The originals of, or true, legible. complete, and accurate
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debtor's control, to be used in satisfaction of judgment; (b) contempt
orders, should the judgment debtor refuse to obey a court order; and
(c) appointment of a receiver to take possession of and sell all nonex-
empt property.142 Because the turnover statute is a new blend of equi-
table relief in legal processes, it is uncertain how the courts will
interpret the phrase "property. . .that cannot readily be attached or
levied on by ordinary legal process."' 4 3 If a broad interpretation in-
cludes any nonexempt property which is difficult to obtain control of,
the need for writs of attachment and garnishment may be replaced by
the injunctive and receivership powers established by section 31.002.

C. Application

Although case law on the turnover statute still consists of com-
paratively few published opinions, the variety of fact patterns
presented makes a closer look at a number of those cases well worth-
while. A leading case is Pace v. McEwen. " In Pace, the independent
executor of the estate of Bessie Spence, in 1973, sued Pace to recover
damages for alleged fraud practiced on Mrs. Spence during her life-

copies of any and all bills of sale, payment or receipts records, title certificates, in-
voices, receipts, inventories, and lists, and any and all other instruments, documents
or other written indicia pertaining or relating to the ownership or value of any and all
personal property in which you have owned or claimed any interest in at any time
since -, regardless of whether you presently claim said interest(s), and further
including, but not limited to, the following items of personality: coin collections;
stamp collections; photographic equipment; household furniture, furnishings, appli-
ances, and fixtures; tools; automobiles; aircraft; trucks; trailers, boats and motors;
recreational vehicles; animals of each and every type, except household pets; stocks
and bonds and other securities; television, videotape, and radio equipment and
materials, including tapes, disks, records and cassettes; insurance policies; jewelry;
electronic communication equipment and materials; firearms; hunting and fishing
equipment; office equipment and materials; cash proceeds; and books, vases, and art
objects.
Scope And Instructions. The scope of the above designations is intended to apply to
all the records and things of every kind and character. If there are records or things
in the possession of others (including attorneys), which relate to any of the foregoing,
they are to be produced also. If there are records or things in the possession of
others, over which it is asserted that neither you nor your attorney have control, the
identity, location and name(s) of the person, or persons, in whose custody such
records or things allegedly reside shall likewise be produced.

Order on Judgment Creditor's Motion for Collection of Judgment by Court Proceedings, In re
Brecheisen, No. 81-4901-5 (Dist. Ct. of Dallas County, 255th Judicial Dist. of Texas, Nov. 11.
1982) (copy on file with Texas Tech Law Review).

142. TEX. CIV. PRAC. & REM. CODE ANN. § 31.002(b)(l)-(3) (Vernon 1986).
143. Id. § 31.002(a)(1).
144. 617 S.W.2d 816 (Tex. Civ. App.-Houston [14th Dist.] 1981, no writ).
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time. 14 5 Pace, in the role of Mrs. Spence's stockbroker, had per-
suaded her to make gifts to him of mutual fund shares.'46 After entry
of judgment against the stockbroker the executor brought an action
utilizing the turnover statute (at that time article 3827a).' 47 Having
determined that it was not exempt property, the trial court ordered
Pace to turn over his house, and turned it over to the sheriff for sale
under writ of execution. 48

The court in Pace established guidelines with regard to the turno-
ver statute. It held specifically that the turnover statute authorizes
proceedings in the same suit in which judgment was rendered, or al-
ternatively, in a new and independent suit. 149 The court also held that
the statute expressly provides that the court may order the property
of the judgment debtor to be turned over to any designated sheriff or
constable for execution.' 5 Further, it established that the homestead
claimant has the burden of proof with regard to homestead status.' 5 '
The action of the trial court was upheld.

The possibility of reaching a home under this statute, especially
when homestead status is questioned, can give the creditor spouse an
asset to pursue that may well satisfy the judgment. The possibility of
having to turn over such property should also make former, slow to
pay, spouses think about meeting their debts before indulging
themselves.

145. Id. at 817.

146. Id.
147. See id. at 817-18.
148. Id. at 818.

149. Id. at 819.

150. Id.

151. Id. at 818.
In Steenland v. Texas Commerce Bank Nat'l Ass'n, 648 S.W.2d 387 (Tex. App.-Tyler

1983, writ ref'd n.r.e.), the Tyler Court of Appeals held that a creditor seeking to collect his
judgment against a debtor could not obtain a determination as to excess nonexempt value of
debtor's homestead in a hearing of the application for appointment of a receiver, but was
required to allege and prove excess value in a separate suit, such as a suit to foreclose his
judgment lien. See id. at 389-90. The holding in Steenland is very much in line with those of
other cases, such as Bank of Texas v. Laguarta, 565 S.W.2d 363 (Tex. Civ. App.- Houston
[14th Dist.] 1978, no writ), in which it was held that the excess value of the homestead could
not be determined at a hearing on a temporary injunction for the sale of the property, but must
be determined at a separate trial on the merits. See id. at 365. Thus, in Steenland, the debtor
was entitled to trial on the merits with regard to excess nonexempt value, current value of
homestead, exclusive of improvement. See 648 S.W.2d at 390. It should be noted that, today,
proof of excess is simplified to the extent that in both urban and rural homesteads, excess is
tied to acreage, not value. See TEX. PROP. CODE ANN. § 41.002 (Vernon Supp. 1986).
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Arndt v. National Supply Co. 152 illustrates a broader reading of
the concept of "property which cannot readily be attached or levied
on by ordinary legal process." The record showed that the plaintiff
had twice subpoenaed the defendant to appear for a Rule 621 a'53 dep-
osition in order to locate his assets.' 54 Defendant in Arndt had disre-
garded the notices of deposition.' After imposition of sanctions by
the court, the defendant continued to disregard the court and his re-
sponsibilities.'" 6 Plaintiff then filed an abstract of judgment in the
county in which the defendant resided and obtained two writs of exe-
cution, both of which were unsatisfied.'5 7 Susbequently, pursuant to
the turnover statute, plaintiff applied for and was granted a receiver-
ship over the defendant's property. 158 On appeal, the court supported
the appointment of a receiver to take over the debtor's property, rely-
ing on evidence which established that the judgment debtor had disre-
garded notices to appear for a deposition in order to locate his assets
and that both writs of execution were unsatisfied.5 9 It held that the
evidence was sufficient to support the trial court's appointment of a
receiver under the turnover statute. 160

In the case of Ex parte Johnson, 6' Dr. Gerald W. Johnson
brought an original habeas corpus proceeding after his commitment

152. 650 S.W.2d 547 (Tex. App.-Houston [14th Dist.] 1983, writ ref'd n.r.e.).
153. At any time after rendition of judgment, and also so long as said judgment has

not been suspended by a supersedeas bond or by order of a proper court and has not
become dormant. . . the successful party may, for the purpose of obtaining informa-
tion to aid in the enforcement of such judgment, initiate and maintain in the trial
court in the same suit in which said judgment was rendered any discovery proceeding
authorized by these rules for pretrial matters, and the rules governing and related to
such pretrial discovery proceedings shall apply in like manner to discovery proceed-
ings after judgment. The rights herein granted in whole or in part, of the successful
party shall inure to a successor or assignee in whole or in part, of the successful
party. Judicial supervision of such discovery proceedings insofar as applicable.

TEX. R. Civ. P. 621a.
154. Arndt, 650 S.W.2d at 547, 548.
155. Id. at 547.
156. Id.
157. Id. at 548.
158. Id. at 547.
159. Id.
160. The court of appeals' response in Arndt to the failure to attend depositions is in line

with the recent case of Jarrett v. Warhola, 695 S.W.2d 8 (Tex. App.-Houston [14th Dist.]
1985, writ ref'd). In Jarrett, plaintiff designated her expert witness two months late, failed to
answer interrogatories, and generally resisted discovery attempts. See id. at 9. The plaintiff's
cause was struck for noncompliance with discovery orders. Id. at 9-10. This case and the
Arndt case show that the courts are indeed serious about compliance with discovery orders.

161. 654 S.W.2d 415 (Tex. 1983).
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to jail for contempt of a trial court's turnover order.' 62 Dr. Johnson's
judgment creditors had instituted a number of post-judgment pro-
ceedings to collect the judgment, including turnover relief.' 63 Dr.
Johnson did not attend the hearing but was represented by his attor-
ney.' 64 The turnover order was not signed until May 13, 1982, and
required compliance by 2:00 p.m., May 14, 1982.165 The order was
lengthy and detailed, specifically directing Johnson to produce assets
and records located both outside as well as within Texas. 166

Following filing of a motion for contempt which alleged specific
violations of the turnover order, Johnson was personally served on
June 1, 1982, with a motion for contempt and a show-cause order
directing him to appear on June 14, 1982.167 At the contempt hear-
ing, testimony was adduced which indicated that Johnson had not
complied with the turnover order.16  Johnson's attorney did not
cross-examine the witness and no testimony was offered on Johson's
behalf. 6I The court found Johnson guilty of contempt and sentenced
him to thirty days confinement. 70

In his habeas corpus pleadings Johnson argued that his confine-
ment violated due process under the fourteenth amendment of the
Constitution of the United States.' 7 ' Specifically, he alleged that the
turnover statute did not require notice and hearing to the judgment
debtor prior to entry of the turnover order; the court had no power to
order Johnson to turn over items directly to the judgment creditors
instead of to the constable or sheriff; and, on its face, the order de-
manded an impossibility. 172

The Texas Supreme Court did not address the question of
whether the turnover statute was constitutionally infirm due to lack of
a requirement of notice and opportunity of a hearing prior to the issu-
ance of a turnover order. 173 With regard to Dr. Johnson's allegation
that the property should not be turned over to judgment creditors, the

162. Id. at 416.
163. Id.
164. Id.
165. Id. at 417.
166. Id.
167. Id.
168. Id.
169. Id.
170. Id.

171. Id.
172. Id.
173. See id. at 418.
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supreme court noted that turning the property directly over to judg-
ment creditors would create great potential for error and abuse espe-
cially because the statute allows ex parte entry of orders without
notice and hearing.' 74 The court noted that direct turnover to judg-
ment creditors would not promote fair and orderly administration of
justice.17 5 The court further recognized that through such action a
debtor may be denied the opportunity to assert defenses if the judg-
ment creditor promptly or improperly disposes of the items. 76

The court disagreed with the allegation that the turnover order
had commanded an impossibility.17 7 They noted that the order was
lengthy and substantial and presented the possibility that Johnson
would have to retrieve items from different geographical locations in a
short period of time. 7

1 It did not, however, require him to turn over
the same items to different persons or different items at different loca-
tions simultaneously. 179 Thus, the order was found capable of Dr.
Johnson's compliance.' 80

Dr. Johnson further alleged that he was involuntarily unable to
comply with the order.' The court noted that this would be a valid
defense to contempt, but Johnson did not present evidence or testify
to this matter in the show-cause hearing and thus the court did not
consider that argument in their opinion." 2

Despite the numerous arguments proposed by Johnson and re-
jected by the court, Johnson's failure to appear at the show-cause
hearing nevertheless finally did "spring" him. The court held that
this action was a constructive criminal contempt proceeding. 83 As
such, the court reasoned, the defendant must have sufficient notice to
appreciate the criminal nature of the proceeding, and it must be deter-
mined that he knowingly, intelligently, and voluntarily waived his
right to be present and participate at trial. 184 There was no showing
in the record that Johnson was even present for commencement of
trial; therefore, there could be no affirmative finding that Johnson

174. Id.
175. Id. at 418-19.
176. Id. at 419.
177. Id.
178. Id.
179. Id.
180. Id.
181. Id.
182. Id.
183. Id. at 420.
184. Id. at 421.
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waived his right to trial.'85 Thus, although turnover can be enforced
through contempt, the statute must be applied with respect for due
process safeguards applicable to independent proceedings or a victory
may be vacated.

In re Brecheisen186 did not deal with satisfaction of a property
division. Nonetheless, the case deserves special attention as one of the
most creative applications of the turnover statute-applying it to a
judgment received on back child support. Additionally, the court of
appeals' ruling with regard to the appealable nature of the turnover
order is of utmost import to the practitioner. In Brecheisen, the ex-
wife filed a motion under the turnover statute for aid in satisfying a
money judgment previously awarded to her against her former hus-
band for back child support. '87 The trial, court, pursuant to the turn-
over statute, entered an order requiring the ex-husband to turn over
all cash in his possession, the contents of all checking accounts, sav-
ings accounts, money market accounts, and all certificates represent-
ing shares of stock presently in his possession or thereafter received or
in which he acquired an interest. 88 The order required that all items
be deposited into the registry of the court until the judgment previ-
ously rendered, and all other sums which might be later awarded to
the ex-wife, had been paid in full.' 89 The order further provided that
the wife, upon order of the court, be allowed to withdraw sums or
stock certificates and that any property withdrawn would be credited
to satisfaction of the judgment along with all sums which might later
be awarded to her.'9 ° The order also restrained the husband "from
alienating, selling, secreting, or disposing of certain assets."' 19' The
breadth of this order is remarkable. The appeals court interpreted the
order as requiring the husband "to continue to deposit funds and
shares of stock into the registry of the court only until the amount so
deposited [was] sufficient to discharge the judgment and any addi-
tional judgment recovered against him" in that cause.' 92 The appeals
court further found it was the intent of the trial court to exercise con-
trol over what was to be deposited into the registry of the court, as the

185. Id. at 422.
186. 665 S.W.2d 191 (Tex. App.-Dallas 1984, writ ref'd n.r.e.).
187. Id. at 192.
188. Id.
189. Id.
190. Id.
191. Id.
192. Id.
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order specifically stated that no funds would be turned over to the
wife without further order of the court. 193

Based on these interpretations, the court of appeals held that the
order was not an appealable final judgment.'94 A judgment "must
dispose of all parties and all issues, leaving nothing in the suit for
further decision except as necessary for carrying the decree into ef-
fect."' 95 In this instance, it could not be said that nothing was left for
further decision; consequently, the order was not final. 196 It should be
noted that the court did not determine whether the order was proper
or whether any other type of order pursuant to the turnover statute
was appealable. '97

The application of the turnover statute in the area of child sup-
port is certainly a boon to parties faced with non-paying ex-spouses
undaunted by the prospect of jail time. The inability of the husband
to appeal the order in Brecheisen was an advantage that could not be
foreseen on the face of the turnover statute itself. The language in the
order of Brecheisen, or similar language, might be incorporated into
any turnover order that one does not want appealed.

In Hennigan v. Hennigan, 98 the law firm that had represented
the wife in a divorce action obtained a judgment against the husband,
a lawyer, for attorneys' fees plus interest and court costs.'99 The firm
then filed an application for turnover upon which the trial judge
granted application and appointed a receiver.2° On appeal, the hus-
band complained that the trial court erred in appointing a receiver
because there was no evidence that he owned present or future prop-
erty on which a receiver could operate. 2 ' The court of appeals over-
ruled these points.2 °2 The husband also argued that the judgment

193. Id.
194. Id.
195. Id. (citation omitted).
196. See id.
197. Id. Of course, the husband in Brecheisen might have attempted to obtain some relief

from the order by seeking a writ of prohibition in the appellate court rather than an appeal.
See generally Humble Exploration Co., Inc. v. Walker, 641 S.W.2d 941, 943 (Tex. App.-
Dallas 1982, no writ) (explanation of function of writ); Spiller v. Sherrill, 518 S.W.2d 268, 272
(Tex. Civ. App.- San Antonio 1974, no writ) (use of writ in post judgment proceeding).

198. 666 S.W.2d 322 (Tex. Civ. App.-Houston [14th Dist.]), writ ref'd n.r.e. per curiam,
677 S.W.2d 495 (Tex. 1984).

199. Id. at 323.
200. Id.
201. Id.

202. Id.
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creditors must first exhaust their legal remedies of attachment, execu-
tion, and garnishment before seeking relief under the turnover stat-
ute.2"3 The court held that such remedies are essentially cumulative
and, further, that the turnover statute allows a court to appoint a re-
ceiver only when nonexempt property cannot readily be attached.2°4

Such facts did exist in Hennigan. The husband, an attorney, re-
ceived some of his income from retainer fees and some from hourly
billings.20 5 The court noted that income of this nature was inherently
difficult to reach in order to satisfy a judgment.20 6 Additionally, the
husband's refusal to attend depositions was a circumstance that
tended to show that his money could not readily be attached.20 7

The husband further argued that attorney's fees constitute cur-
rent wages that are exempt under section twenty-eight of article six-
teen of the Texas Constitution and since the current wages are
exempt, future wages presumably unearned are also exempt.20 8 The
argument was found to be totally without merit. The court found
that attorneys' fees were not exempt from garnishment. 20 9 The ra-
tionale was that an attorney engaged in private practice is an in-
dependent contractor and does not receive current wages. 210 Thus,
"fees for legal services rendered may be garnished."' 21 ' The court fur-
ther found that there was no distinction between accounts receivable,
earned future income, and unearned future income.212 The action of
the trial court was affirmed.21 3

We may suppose that the law firm recovered the award for attor-
ney's fees from the lawyer, Hennigan. Parenthetically, we may note
that the turnover statute provides to the suing creditor a right to rea-

203. Id.
204. Id. at 323-24. The remedies of motion in aid and clarification of judgment and turno-

ver relief are also essentially cumulative, as illustrated by Binkley v. Wade, 703 S.W.2d 321
(Tex. App.-Waco 1985, writ requested). In Binkley, the court held that a suit seeking turnover
of certain property specifically awarded the claimant spouse in a divorce decree was not
barred, by res judicata, by a prior ruling of the trial court on a motion in aid and clarification
of judgment. Id. at 324.

205. Id. at 324.
206. Id.
207. Id.
208. Id. See TEX. CONST. art. XVI, § 28.
209. 666 S.W.2d at 324 (citing First Nat'l Bank v. Graham, 22 S.W. 1101 (Tex. Civ. App.

1889, no writ)).
210. 666 S.W.2d at 324-25.
211. Id. at 325.
212. Id.
213. Id.
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sonable attorney's fees incurred in prosecuting the turnover action.214

Thus, the turnover statute can be successfully used not only by ex-
spouses who are plagued by stubborn former spouses, but may also be
used by the attorneys who represent them.

More recently, in Perkins v. Perkins,215 an ex-spouse successfully
joined a turnover action and a motion in aid and clarification of judg-
ment.2" 6 The trial court found that the wife was entitled to a clarifica-
tion order that the husband execute an allotment in the amount of
$217.00 per month with the United States Civil Service to be paid
directly to her; in the event the wife did not receive direct payments,
the husband would be deemed to be a trustee of any benefits or pay-
ments received by him which, under the terms of the decree, were
owed to the wife.217 In addition to points of error with regard to the
Subchapter D proceeding, the husband complained of his appoint-
ment as trustee for the wife.21 8 The court held that since the hus-
band's monies were not readily attached and since the turnover
provides for the appointment of a receiver, 219 appointing the husband
as trustee was within the scope of that section and not as drastic as
appointing a third person.220

The combined reach and scope of Subchapter D remedies and
the turnover statute make the joinder of these actions a natural com-
bination in many types of post-judgment property division cases and
controversies. Both are exciting and relatively new statutes and a
great deal of new law can be expected from the court's interpretations
and applications of them. One should bear in mind, however, that
these new forms of action do not detract from the importance of se-
curing property in which one has an interest as a judgment creditor.
Judgment liens and equitable liens are still effective tools in many
post-divorce property problems.

214. The turnover statute provides that the judgment creditor is entitled to reasonable
costs, including attorney's fees. TEX. CIv. PRAC. & REM. CODE ANN. § 31.002(e) (Vernon
1986). The language of the statute is more affirmative than that of discretionary awards of
attorney's fees, such as in TEX. FAM. CODE ANN. § 3.77 (Vernon Supp. 1986).

215. 690 S.W.2d 706 (Tex. App.-El Paso 1985, writ ref'd n.r.e.).

216. Id. at 707.

217. Id.

218. Id. at 708.
219. Id. at 708-09. See TEX. CIV. PRAC. & REM. CODE ANN. § 31.002(b)(3) (Vernon

1986).

220. 690 S.W.2d at 709.
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IV. SECURING THE PROPERTY: JUDGMENT LIENS AND
EQUITABLE LIENS

Two traditional means by which enforcement of a property set-
tlement agreement or divorce decree may be attained are the judg-
ment lien and the equitable lien. The creation of a judgment lien is
entirely statutory in nature, and the statutory requirements must be
met before the lien will attach."2 Sections 52.001 through 52.007 of
the Texas Property Code set forth the requisites for obtaining a judg-
ment lien. 2 Although the Code became effective January 1, 1984,223
one must still pay attention to the establishment and interpretation of
precedent under old articles 5447 through 5451 of the Texas Revised
Civil Statutes, the source of the current Property Code provisions
concerning judgment liens on real property.224

A. Statutory Analysis and Procedures

Section 52.001 functionally defines both a first and a subsequent
abstract of judgment as constituting a lien on the defendant's real
property, including after-acquired real property, located in the county
in which the abstract is recorded and indexed. 25 A properly recorded

221. In the earliest cases under the statutes that preceded the Texas Property Code, the
requirements were construed according to the strictest possible interpretation of the statutory
language. See, e.g., Chamlee v. Chamlee, 113 S.W.2d 290, 291 (Tex. Civ. App.-Waco 1938,
no writ) (requirements held to be mandatory). In recent decisions, substantial compliance
with all formalities has been approved. See, e.g., Houston Inv. Bankers Corp. v. First City
Bank, 640 S.W.2d 660, 661 (Tex. App.-Houston [14th Dist.] 1982, no writ) (judgment upon
which lien was based named "First City Bank of Highland Village"; abstract of judgment was
filed in the county real property records naming "First City Bank HV"; court held that county
clerk's abbreviation of name to "First City Bank HV" did not impede determination of exist-
ence of the judgment and was substantial compliance with statutory requirements).

222. TEX. PROP. CODE ANN. §§ 52.001-.007 (Vernon 1984). Parenthetically, it may be
noted that sections 52.021-.025 set forth provisions with regard to cancellation of judgments
and judgment liens against bankrupts. Id. §§ 52.021-.025.

223. See Act of June 19, 1983, ch. 576, § 8, 1983 Tex. Gen. Laws 3730.
224. TEX. REV. CIV. STAT. ANN. arts. 5447-5451 (Vernon 1958 & Supp. 1983), repealed

by Act of June 19, 1983, ch. 576, § 6, 1983 Tex. Gen. Laws 3729-30 (enacting Property Code).
225. The statute states that "[a] first or subsequent abstract of judgment, when it is re-

corded and indexed in accordance with this chapter, constitutes a lien on the real property of
the defendant located in the county in which the abstract is recorded and indexed, including
real property acquired after such recording and indexing." TEX. PROP. CODE ANN. § 52.001
(Vernon 1984).

This was derived from a portion of old article 5449. See Tex. Rev. Civ. Stat. Ann. art.
5449 (Vernon 1958) (repealed 1983). Although the language of the two statutes is different,
the intent and the practical application of the new statutes appears to be the same. See TEX.

PROP. CODE ANN. § 1.001(a) (Vernon 1984); Act of June 19, 1983, ch. 576, § 7, 1983 Tex.
Gen. Laws 3730 (no substantive change intended).
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and indexed abstract of judgment puts the whole world on construc-
tive notice of the judgment creditor's lien.22 6 The possibility of a bona
fide purchaser subsequently cutting off the rights of the judgment
creditor does not arise if the prescribed procedures for perfecting the
lien are followed to the letter, unless a ten-year limitations cycle
elapses in which the judgment creditor fails to renew the lien.2 27

The lien operates in conformity with the rule "first in time, first
in right." The lien attaches at the time recording and indexing take
place.228 Proper recording and indexing of a judgment creates a lien
on all nonexempt real property in the county where recording and
indexing are made.229 According to the familiar rule of statutory in-
terpretation, expressio unius est exclusic alterius ("the specific mention
of one category means exclusion of the other"), a personal judgment
awarded by a Texas state court gives a judgment creditor no lien on a
debtor's personalty, only on a debtor's realty.23 °

Unless satisfied, the lien attaches to after-acquired property as
well as to property in which the judgment debtor had an interest at
the time the lien comes into being.23' The lien also attaches to prop-

226. See, e.g., Citizens State Bank v. Del-Tex Inv. Co., 123 S.W.2d 450, 452 (Tex. Civ.
App.-San Antonio 1938, writ dism'd judgmt cor.); 34 TEX. JR. 2d Judgments § 584 (1962).

227. See TEX. PROP. CODE ANN. § 52.006 (Vernon 1984).
228. TPEA No. 5 Credit Union v. Solis, 605 S.W. 381, 383 (Tex. Civ. App.-Waco 1980,

no writ) (judgment lien filed by credit union against real property of husband and wife held to
attach when recording and indexing took place, and took precedence over prior unrecorded
deed by judgment debtor).

229. Id.
230. See, e.g., Donley v. Youngstown Sheet & Tube Co., 328 S.W.2d 192, 194 (Tex. Civ.

App.-Eastland 1959, writ ref'd n.r.e.) (Judgment lien filed against debtor held to apply only
to royalty interests of the debtor in oil lease, not to proceeds from sale of oil attributable to
royalty interest).

The term "real property" would include any interest in land owned in fee simple, or for
life, or for a term of years, including an undivided interest in land. See Stroble v. Tearl, 148
Tex. 146, 151-52, 221 S.W.2d 556, 558-59 (1949) (transfer of lease for more than two years
held to be "real estate" in Texas statutes); Robertson v. Scott, 141 Tex. 374, 378, 172 S.W.2d
478, 479 (1943) (holding that under Texas statutes, "real estate" includes in fee, estates for life,
and leaseholds for more than one year).

An oil and gas leasehold is "real estate" and a judgment lien attaches to a judgment
debtor's interest in the lease. However, it does not attach to rents or profits received from the
minerals or to oil and gas after severance or to proceeds resulting from its sale. In United
States v. Texas Eastern Transmission Corp., 254 F. Supp. 114 (W.D. La. 1965), a judgment
lien was filed against an oil company in Texas. Id. at 116. The district court held that the
judgment lien would attach to the oil and gas leasehold, because this was "real estate," but
once the oil and gas was produced, it became personalty, to which a judgment lien would not
attach. Id. at 118; see Donley, 328 S.W.2d at 194.

231. See McAllen State Bank v. Saenz, 561 F. Supp. 636, 639 (S.D. Tex. 1982); Simmons
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erty acquired by devise or inheritance, as well as that acquired by
purchase.232 A lien does not, however, attach to title held in trust for
benefit of a judgment debtor by a third party. 233

The lien of a judgment against one spouse would not attach to
the separate property of the other spouse.23 4 This holding would have
applicability today in those frequent situations in which the property,
possessed during a subsequent marriage, comes into question.

A judgment lien does not apply to a homestead or to proceeds
from the sale of the homestead unless the judgment creditor has estab-
lished prior abandonment. 235 However, a judgment lien will attach to
the excess in a homestead over and above the constitutional
exemption.236

Section 52.002 addresses the clerical and ministerial formalities
needed to obtain an abstract of judgment. On application by a proper
person,237 the justice of the peace who rendered the judgment, or the
clerk of the court in which the judgment was rendered, must
(a) prepare and deliver an abstract of judgment to the applicant,
(b) certify the abstract, and (c) charge the prescribed fee. 238 The stat-
ute is primarily a directive to those officials of their duty to issue.

v. Sikes, 56 S.W.2d 193, 196 (Tex. Civ. App.-Texarkana 1932, writ dism'd w.o.j.); TEX.
PROP. CODE ANN. § 52.001 (Vernon 1984).

232. See Franke v. Lone Star Brewing Co., 42 S.W. 861, 862 (Tex. Civ. App. 1897, writ
ref'd).

233. See Adams v. Impey, 131 S.W.2d 288, 290 (Tex. Civ. App.- Beaumont 1939, no
writ).

234. See Hardee v. Vincent, 136 Tex. 99, 102-03, 147 S.W.2d 1072, 1073-74 (1941); Fergu-
son v. Kuehn, 246 S.W. 674, 675-76 (Tex. Civ. App.-Austin 1922, no writ); TEX. FAM. CODE
ANN. § 5.61(a) (Vernon 1975).

235. See, e.g., Panhandle Const. Co. v. Head, 134 S.W.2d 779, 781 (Tex. Civ. App.-
Amarillo 1939, writ ref'd).

236. Hoffman v. Love, 494 S.W.2d 591, 595-96 (Tex. Civ. App.-Dallas), aff'd per
curiam, 499 S.W.2d 295 (Tex. 1973) (case dealing with the question of excess, prior to the 1981
amendment to the Texas Constitution, art. XVI, 50). Hoffman is distinguishable from cases
arising today where one would be concerned only with acreage excess and would not have to
address the mathematical calculations of value. See TEX. CONST. art. XVI, § 50; TEx. PROP.
CODE ANN. § 41.002 (Vernon Supp. 1986). The new definition of homestead, based on acre-
age rather than value, is retroactive. See Tex. H.R.J. Res. 105, 68th Leg., 1983 TEX. GEN.
LAws 6724; Introduction to the Texas Property Code, 15 TEX. TECH L. REV. 605, 614 (1984).

237. The judgment creditor, his agent. attorney, or assignee. TEX. PROP. CODE ANN.
§ 52.002(a) (Vernon 1984).

238. Id. § 52.002. This statute was derived from a portion of old article 5447. See Tex.
Rev. Civ. Stat. Ann. art. 5447 (Vernon 1958) (repealed 1983). The newly enacted statute
separates the duties of issuance, assigned to the clerk of the court or the justice of the peace.
from the necessary contents of an abstract, set out in section 52.003. TEX. PROP. CODE ANN.

§ 52.003 (Vernon 1984).
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Thus, it leaves undisturbed the holding that an abstract which the
clerk fails to certify is not properly recorded.239

The mandatory contents of a proper abstract of judgment are set
out in section 52.003. The statute requires (a) the names of the plain-
tiff and defendant; (b) the birthdate and driver's license number of the
defendant, if ascertainable; (c) the docket number of the original suit;
(d) the defendant's address, or if the address is not shown in the suit,
the nature of citation and the date and place of service of citation;
(e) the date on which the judgment was issued; (f) the amount of the
judgment and the balance due; and (g) the rate of interest specified in
the judgment.2 40 All seven requisites of an abstract of judgment must
be fulfilled. Failure to abstract the judgment correctly may result in
failure to create a lien. 24 ' Because this is a traditional area of law with
considerable precedent based on literal, rather than purposive, inter-
pretation of predecessor statutes, one must take care that all papers
filed are letter perfect. A seemingly insignificant mistake may cause
the lien to fail. A mistake in a name can be fatal to a lien.2 42 Failure
to include the defendant's birthdate and driver's license, if such infor-
mation is within reach of the clerk of the court, is probably fatal to
the lien.243 Failure to show a balance due at the time the abstract of
judgment is recorded may render it ineffectual. 24 If the number of
the suit is not included in the abstract, the abstract is not considered
to be in compliance with the statute and recording of such an abstract

239. See Herring v. Walker, 22 S.W. 819, 821 (Tex. Civ. App. 1893, no writ) (court held
abstract of judgment filed in favor of Herring, but not certified by the clerk where the judg-
ment was rendered, was invalid and insufficient to create lien).

240. TEX. PROP. CODE ANN. § 52.003 (Vernon 1984).

241. See infra notes 242-255 and accompanying text.
242. Anthony v. Taylor, 68 Tex. 403, 405-06, 4 S.W. 531, 532 (1887) (judgment rendered

against Joan and William Bankhead, but recorded and indexed as against Joan and William
Burkhead, held fatal to creation of lien). See also Mclntire v. Sawicki, 353 S.W.2d 952, 953
(Tex. Civ. App.-Eastland 1962, writ ref'd n.r.e.) (judgment against Frank Munger and rec-
ord title of property against which abstract was filed in the name of Frank A. Monger; discrep-
ancy in names held to prevent attachment of lien against property).

243. See Fred Rizk Const. Co. v. Cousins Mortgage & Equity Invs., 627 S.W.2d 753, 756
(Tex. Civ. App.-Houston [1st Dist.] 1981, writ ref'd n.r.e.) (test used of "reasonable availa-
bility"); cf Op. Tex. Att'y Gen. No. M-1000 (1971) (addressing the issue in light of the court's
policy of narrow construction and recommending explanation of the reason why the driver's
license number was not available).

244. See Evans v. Frisbie, 84 Tex. 341, 343, 19 S.W. 510, 511 (1892); Willis v. Sanger, 40
S.W.229, 234 (Tex. Civ. App. 1897, writ ref'd). But see Willis v. Pegues, 218 S.W. 96, 98 (Tex.
Civ. App.-Beaumont 1920, no writ); Kingman Texas Implement Co. v. Borders, 156 S.W.
614, 615-16 (Tex. Civ. App.-San Antonio 1913, no writ).
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does not create a lien.24 An abstract of judgment with an incorrectly
stated date may be held invalid, although there is some authority for
the proposition that a minor discrepancy in the date will be
excused.

24 6

The abstract must be recorded and indexed to be effective. Sec-
tion 52.004 provides that the county clerk shall (a) immediately rec-
ord in the county judgment records each properly authenticated
abstract of judgment presented for recording, (b) note in the records
the date and hour the abstract of judgment is received, (c) enter the
abstract on the alphabetical index to the judgment records showing
(1) the name of each plaintiff in the judgment, (2) the name of each
defendant in the judgment, and (3) the number of the page in the
records in which the abstract is recorded.247 The statute also directs
the clerk to leave a space at the foot of each recorded abstract for the
entry of credit on or satisfaction of the judgment and to make entries
pro tanto when credits are properly shown. 248 The object of recording
and indexing is, as before under article 5447, not to encumber records
with full information concerning abstracts of judgment liens, but to
provide a means of ascertaining existence of judgment liens and to
indicate where full information may be obtained.249

As for specific requirements, it has been held that where abstract
of judgment was properly located in direct and master indices under
the correct letter of the alphabet and under all names required by old
article 5447 (new section 52.003), county clerks who abbreviate the
last two words in the name of a bank holding a judgment lien, do not
impede termination of a judgment lien or search for related informa-
tion. 250 Therefore, recording of the lien in such a manner was in sub-
stantial compliance with the statutory requirements.25 '

The page number requirement is important. The index must

245. Bonner v. Grigsby, 84 Tex. 330, 332, 19 S.W. 511, 512 (1892); see also James v.
Midland Grocery & Dry Goods Co., 146 S.W. 1073, 1074 (Tex. Civ. App.-El Paso 1912, writ
ref'd) (county clerk's certificate containing cause number, attached to abstract without cause
number, sufficient compliance with statute and created lien).

246. See Smith v. Adams, 333 S.W.2d 892, 895 (Tex. Civ. App.-Eastland 1960, writ ref'd
n.r.e.) (discrepancy of one day on the date of the abstract of judgment held not to prevent
attachment of lien).

247. TEX. PROP. CODE ANN. § 52.004(a), (b) (Vernon 1984).
248. Id. § 52.004(c).
249. Houston Inv. Bankers Corp. v. First City Bank, 640 S.W.2d 660, 662 (Tex. App.-

Houston [14th Dist.] 1982, no writ).
250. Id.
251. Id.
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show the page number of the book on which the abstract is re-
corded.252 If this requisite is not fulfilled, a judgment fails to become
a lien.25 3 It should also be noted that failure to index correctly as to
one defendant, may prevent a lien from being created with regard to
the property held by other defendants.25 4

If an abstract is to be indexed against a defendant partnership or
with regard to a partnership, the names of the partners should be
listed. Indexing under the first listed partner's name in the partner-
ship name is not sufficient. 5

When an abstract of judgment is filed with the clerk pursuant to
section 52.004, a space is left at the foot of the abstract for entry of
credits upon satisfaction of judgment; however, this practice is seldom
used. The most common manner in which satisfaction of judgment is
shown is by the filing of a duly executed and acknowledged release in
the judgment of records.

Section 52.005 sets forth alternate methods for proving satisfac-
tion of a judgment: (a) return on an execution issued on the judgment
(or copy of the return), certified by the officer making the return and
showing the names of the parties to the judgment, the number and
style of the suit, the court in which the judgment was rendered, the
date and the amount of judgment, and the date of issuance and return
of execution; or (b) a receipt, acknowledgment, or release signed by
the party entitled to receive payment of the judgment or by that per-
son's legal representative.256 On the authority of case law interpreting
the predecessor statute, these provisions may be interpreted as permis-
sive and need not be taken to represent an exhaustive classification of
the alternatives. Thus, a judgment debtor's check tendered in pay-
ment for the amount of judgment, accepted by the judgment creditor,
satisfied the judgment.257 It was also held that a release is not re-

252. TEX. PROP. CODE ANN. § 52.004(b)(3) (Vernon 1984).
253. Cf Nye v. Moody, 70 Tex. 434, 436-37, 8 S.W. 606, 607 (1888) (lien failed because

not indexed); Barton v. Parks, 127 S.W.2d 376, 378 (Tex. Civ. App.-Galveston 1939, writ
ref'd) (dictum).

254. McGlothin v. Coody, 59 S.W.2d 819, 821 (Tex. Comm'n App. 1933, opinion
adopted) (abstract of judgment failed to index Mrs. J.T. George's name under letter "G" of
index; as a result, abstract of judgment held invalid as against all defendants because of failure
to comply with statutory requirement of proper indexing).

255. Gullett Gin Co. v. Oliver, 78 Tex. 182, 14 S.W. 451 (1890) (indexing under each
partner's name essential to validity of lien).

256. TEX. PROP. CODE ANN. § 52.005 (Vernon 1984).
257. City of Mesquite v. Rawlins, 399 S.W.2d 162, 167-168 (Tex. Civ. App.-Tyler 1966.

writ ref'd n.r.e.).
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quired to be in writing to be effective.2" 8

Once a judgment lien on real property is perfected, it does not
survive indefinitely without renewal. Section 52.006 of the Property
Code provides that "[a] judgment lien continues for [ten] years fol-
lowing the date of recording and indexing the abstract, except that if
the judgment becomes dormant during that period the lien ceases to
exist.1 25 9 The judgment lien may be extended for additional ten year
periods if proper procedures are followed. To extend the operation of
the lien for additional ten year periods, the lienor must cause execu-
tion on the judgment to issue within those ten year periods and subse-
quently file successive abstracts of the judgment with the county clerk
for recording and indexing.260

Section 52.007 provides for recordation and indexing of abstracts
of judgment rendered in Texas by federal courts.261 As with a lien
based on a judgment rendered by a state court, for a federal lien to be
choate, the identity of lienor must be known, property subject to the
lien must be identified, and the amount of the lien must be
established.262

B. Application: Judgment or Equitable Lien?

If a judgment lien fails, the court may subject the property in
question to an equitable lien. The leading case for this proposition is
Day v. Day.2 63 Mr. Day and Mrs. Day were divorced by the domestic
relations court in Dallas Court in May 197 7 .

2 4 The court found that
the parties' residence was the separate property of Mr. Day, and
awarded Mrs. Day a money judgment for her share of the community
property against Mr. Day. 265 The court expressly fixed a lien on the

258. Myers v. Thomas, 502 S.W.2d 941, 943 (Tex. Civ. App.- Beaumont 1973, no writ).
259. TEX. PROP. CODE ANN. § 52.006 (Vernon 1984).
260. See TEX. CIv. PRAC. & REM. CODE ANN. § 31.006 (Vernon 1986). The ten-year life

span of unsatisfied judgments presents a practical problem to divorce practitioners. The idea
of renewing judgment liens every ten years for each divorce client would work an incredible
hardship on any attorney; however, failure to acknowledge this "ten year duty" in any manner
may lead to malpractice. A letter to the client, setting forth the client's responsibility to keep a
judgment alive, may be the best way to handle this situation.

261. See TEX. PROP. CODE ANN. § 52.007 (Vernon 1984). This statute is based upon old
article 5451. Tex. Rev. Civ. Stat. Ann. art. 5451 (Vernon 1958 & Supp. 1981-82 (repealed)).

262. See United States v. Ray Thomas Gravel Co., 380 S.W.2d 576, 579-580 (Tex. 1964).
263. 610 S.W.2d 195 (Tex. Civ. App.-Tyler 1980, writ ref'd n.r.e.).
264. Id. at 196.
265. Id.
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property to secure the money judgment.266 After their divorce judg-
ment was rendered, Mr. Day designated the house and lot as his
homestead.267 After Mr. Day's homestead designation was made,
Mrs. Day recorded her abstract of judgment and sought foreclosure of
the lien through a constable's sale.268 Mr. Day obtained a temporary
restraining order against Mrs. Day from proceeding with the consta-
ble's sale.269

The trial court ordered the sale of the separate property and
found and concluded that the divorce and money judgment were par-
amount to the homestead exemption asserted by Mr. Day.27 ° Mr.
Day, in his appeal, argued that the judgment lien was not created by
mere recital in the judgment and came into existence only upon the
filing of the abstract of judgment in the appropriate county records.2 7 '
Therefore, he contended, since Mrs. Day did not file the abstract until
after the homestead designation, his homestead was immune from any
lien.272

The court of appeals rejected the applicability of the law relating
to judgment liens in this case. 273 The court noted that in the divorce
decree, the lien was expressly recited in the judgment to secure pay-
ment of a specific sum of money; thus, an equitable lien was cre-
ated. 274 Additionally, the judgment specifically placed the lien on a
particular piece of real property, distinguishing the lien in Day from a
judgment debtor in the county where the abstract is recorded.27 5

Thus, the court held that the lien in dispute was not a judgment lien,
despite their earlier characterization of it as such.27 6 The court of
appeals held that the lien was expressly given to Mrs. Day by the
domestic relations court and was rooted in equity.277 Accordingly, it
did not owe its existence to any statute, but stood independent of any
statutory recording requirements, at least as to the parties to the di-

266. Id.
267. See id. at 197.
268. Id.
269. Id.
270. See id.
271. Id.

272. Id.
273. Id.
274. Id. at 197-98.
275. See id. at 197.
276. Id. at 198.
277. Id.
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vorce.2 7 8 Thus, the court of appeals upheld the trial court's foreclo-
sure of the lien held by Mrs. Day and the ordering of the sale of Mr.
Day's property to satisfy the original judgment of the domestic rela-
tions court, plus interest. 279

As Day illustrates, a judgment lien is not the only avenue which
one may take with regard to the divorce decree in order to secure the
property which has been granted a client. In fact, the equitable lien as
found by the court in Day may be more effective than a judgment lien
and grant far superior rights.

C. Equitable Liens: Requisites

The basis for the doctrine of equitable liens is the maxim that
equity "regards as done that which ought to be done. '280 Any trans-
action that is in fact a security interest, regardless of the name the
parties may assign to it or the form it takes, is in the realm of an
equitable lien.28' Moreover, an equitable lien does not require

2812possession.
An equitable lien may be obtained by a variety of means: by

express contract, by orders or assignments, or by implication. 283 Gen-
erally, an express executory agreement in writing, which sets forth an
intent to make property described or identified in the writing, either
realty or personalty, a security for a debt or obligation, is an equitable
lien.284 A writing that contains a promise to convey, assign, or trans-
fer property as security for an obligation may also be held to be an
equitable lien.28 5

278. Id.
279. Id. at 200.
280. E.g., Luse v. Rea, 207 S.W. 942, 944 (Tex. Civ. App.- Amarillo 1918), aff'd, 231

S.W. 310 (Tex. Comm'n App. 1921, opinion adopted); see also Industrial Lumber Co. v. Texas
Pine Land Ass'n, 72 S.W. 875, 878-79 (Tex. Civ. App. 1903, writ ref'd) (discussion of equity
principles applicable to determination of existence of equitable lien).

281. Bradley v. Straus-Frank Co., 414 S.W.2d 504, 508-09 (Tex. Civ. App.-Dallas 1967,
no writ); Williams v. Greer, 122 S.W.2d 247, 248 (Tex. Civ. App.-Dallas 1938, no writ).

282. See Ward v. McKenzie, 33 Tex. 297, 317 (1870); see also Osburn v. Smart, 58 S.W.2d
1073, 1076 (Tex. Civ. App.-Fort Worth 1932, writ dism'd w.o.j.) (equitable liens arise in-
dependent of possession).

283. See generally 36 TEX. JUR. 2d Liens §§ 16-18 (1962) (discussing means of creating
equitable liens).

284. See Red River County Bank v. Higgins, 72 Tex. 66, 68, 9 S.W. 745, 746 (1888);
Simpson v. Amarillo Mutual Benevolent Ass'n, 68 S.W.2d 597, 600 (Tex. Civ. App.-
Amarillo 1934, no writ).

285. Every written contract which shows an intention to charge some particular property
therein described or identified with a debt or obligation creates an equitable lien, and a written
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Personal property may also be the subject of an equitable lien
created by an oral contract.2" 6 To create an equitable lien on real
estate, an agreement must be in writing.28 7 One must be careful to
distinguish, however, liens created by express contract from construc-
tive trusts, which may be awarded as a remedy by a court exercising
its equitable powers. Since constructive trusts are authorized by the
inherent equity powers vested in Texas civil courts, and are accord-
ingly independent of agreements of the parties, a party through a con-
structive trust may be allowed to reach real property on an equitable
basis even if a written agreement satisfying the statute of frauds can-
not be found.2 88

The most important requisites of an equitable lien are that the
agreement deal with specific property and that it be clearly and specif-
ically identified.28 9 Further, the intention to create the lien must be
clearly apparent from the instrument itself as well as the attendant
circumstances.290

If a court decree includes an order to pay a debt out of a particu-
lar fund belonging to the debtor or the assignment of that particular
fund for the part thereof, the creditor has been awarded a specific
equitable lien on the fund.29' However, in addition to the statement
that the debt is to be paid out of a particular fund, the writing must
also establish that it was the intention of the parties to charge the fund
itself to pay the debt out of the fund against which the lien is

agreement to convey or transfer property, as security for a debt, creates an equitable lien and a
'verbal"-parol--contract will create such a lien on personal property. Atlanta Nat'l Bank v.
Four States Grocer Co., 135 S.W. 1135, 1138 (Tex. Civ. App. 1911, writ ref'd).

286. See Transmix Concrete v. United States, 142 F. Supp. 306, 313 (W.D. Tex. 1956);
Atlanta Nat'l Bank, 135 S.W. at 1138.

287. See Minchen v. Kimmel, 210 S.W.2d 644, 645 (Tex. Civ. App.-Galveston 1948, no
writ); Home Inv. Co. v. Fidelity Petroleum Co., 249 S.W. 1109, 1110-11 (Tex. Civ. App.-
Dallas 1923, writ ref'd).

288. See Ginther v. Taub, 675 S.W.2d 724, 728 (Tex. 1984); Johnston v. Mabrey, 677
S.W.2d 236, 239-40 (Tex. App.-Corpus Christi 1984, no writ).

289. See Bradley v. Straus-Frank Co., 414 S.W.2d 504, 508 (Tex. Civ. App.-Dallas 1967,
no writ); Peck v. Powell, 259 S.W. 640, 646 (Tex. Civ. App.-Amarillo 1924), rev'd on other
grounds sub. nom. Morris v. Peck, 271 S.W. 891 (Tex. Comm'n App. 1925, judgmt adopted).

290. See In re Jones, 37 B.R. 969, 976 (Bankr. N.D. Tex. 1984); Zundell & Co. v. Gess, 73
Tex. 144, 146-48, 10 S.W.693, 693-95 (1889); Davis & Goggin v. State Nat'l Bank, 156
S.W.321, 326-27 (Tex. Civ. App.-El Paso 1913, writ ref'd); Industrial Lumber, 72 S.W. at
878.

291. See County of Harris v. Campbell, 68 Tex. 22, 28-29, 3 S.W. 243, 246-47 (1887):
Goldman v. Blum, 58 Tex. 630, 642-43 (1883) (on motion for rehearing); see also Permian
Petroleum Co. v. Barrow, 484 S.W.2d 631, 634-35 (Tex. Civ. App.-El Paso 1972, no writ)
(relationship of lien to particular fund).
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impressed.292

There are certain situations in which a lien may be created
neither by express contract or operation of law, but by "implication."
An equitable lien is established by implication when the court consid-
ers the relations of the parties and circumstances of their dealings and
finds the basis for an equitable lien in general considerations of fair-
ness and justice.2 93 A lien may arise by implication in instances in
which a person is deprived of possession of personal property by arti-
fice or fraud of another. Equity implies and declares a lien on prop-
erty to secure the charge legally or equitably assessed against it. 294

This use of an equitable lien by implication is very limited. A lien will
not be implied where there is an adequate remedy at law.2 95

In general, an equitable lien offers more protection than a judg-
ment lien because an equitable lien attaches at the date of judgment
and not at the date of indexing and abstracting which controls a judg-
ment lien. Of course, a judgment lien would attach to all real nonex-
empt property of the judgment debtor. However, one must not infer
from the Day case that an equitable lien is easily alledged or obtained,
or if obtained, guaranteed success. It is based on express requisites,
all of which must be met. Further, the doctrine of res judicata often
works as a bar to successful maintenance of a claim for an equitable
lien.

D. Equitable Liens: Application

Recently, the Supreme Court of Texas addressed an allegation of
equitable lien in McGoodwin v. McGoodwin.296 In McGoodwin, Patsy
McGoodwin, the wife, brought suit seeking to force the sale of a
homestead claimed by the husband.2 97 The trial court found the wife
held an equitable lien against the claimed homestead and decreed

292. See Lacy v. State Banking Board, 118 Tex. 91, 103-04, 11 S.W.2d 496, 501-02 (Tex.
Comm'n App. 1928, opinion adopted); Patterson v. Citizens' Nat'l Bank, 236 S.W. 130, 130-31
(Tex. Civ. App.-Amarillo 1921, no writ).

293. See Barfield v. Henderson, 471 S.W.2d 633, 638 (Tex. Civ. App.-Corpus Christi
1971, writ ref'd n.r.e.); First Nat'l Bank v. Conner, 320 S.W.2d 391, 394 (Tex. Civ. App.-
Amarillo 1959, writ ref'd n.r.e.).

294. See Barfield, 471 S.W.2d at 638; Williams v. Greer, 122 S.W.2d 247, 248-49 (Tex.
Civ. App.-Dallas 1938, no writ).

295. Barfield, 471 S.W.2d at 639; Colleps v. Smith Lumber Co., 185 S.W 1043, 1044 (Tex.
Civ. App.-Beaumont 1916, writ dism'd) (under maxim that "equity follows the law," non-
compliance with laws governing mechanics' liens precludes later claim of equitable lien).

296. 671 S.W.2d 880 (Tex. 1984) (on motion for rehearing).
297. See id. at 881.
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foreclosure of that lien against the real property. 298 The court of ap-
peals affirmed the judgment. 299 The supreme court reversed in March
1984, but in June, upon rehearing, modified and affirmed. 3"

In the divorce decree, the husband was awarded twenty-two
acres of land as his sole and separate property and ordered to pay the
wife the sum of $22,500 as consideration for the conveyance of the
wife's one-half interest in the real property therein described. 3 ' The
sum was to be paid on or before March 8, 1980.302 The court of ap-
peals stated that the language set forth above implied an equitable lien
in favor of the wife.30 3 On appeal to the supreme court, the husband
complained that an equitable lien cannot be inferred from the divorce
decree, contending that unless a lien is expressly provided for in the
divorce decree, a lien in a subsequent proceeding would be barred by
the doctrine of res judicata.3 °4

The supreme court disagreed with the husband and held that the
case did not implicate the doctrine of res judicata because the wife did
not seek to create a lien which could have been litigated in the divorce
suit.305 Rather, she sought to enforce a vendor's equitable lien that, as
she contended, arose upon rendition of the divorce decree. 3 6 The
court held that Texas law allows "that when no express lien is re-
served in a deed and the purchase money is not paid, a lien neverthe-
less arises by implication. . . as a natural equity or constructive trust
in the vendee since he should not keep the estate of another without
paying for it." 30 7

In the McGoodwin property settlement agreement, the wife con-
tracted to sell her interest to the husband in exchange for $22,500.318
The agreement was incorprated into the property division order of the
final divorce decree. 30 9 Because the purchase money was not paid at
the time of the divorce decree, a lien arose in favor of the wife against

298. Id.
299. Id.; McGoodwin v. McGoodwin, 656 S.W.2d 202, 204 (Tex. App.-Fort Worth

1983) (on motion for rehearing), aff'd as modified, 671 S.W.2d 880 (Tex. 1984).
300. 671 S.W.2d at 881.
301. Id.
302. 656 S.W.2d at 203.
303. Id. at 204.
304. See 671 S.W.2d at 881.
305. Id.
306. Id. at 881-82.
307. Id. at 882 (citations omitted).
308. Id.
309. Id.
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the undivided one-half interest that she had sold. 3 10 The wife's lien
was superior to the husband's subsequent claim of homestead. 31'
However, only her one-half undivided interest could be sold to satisfy
her claim.3 12

It should be noted that the supreme court expressly distinguished
the McGoodwin facts from the facts presented in Ealy v. Ealy3 1 3 and
Goldberg v. Goldberg.314 The court held that although those cases
may stand for the proposition that a wife is not entitled to a lien un-
less expressly provided for in the decree, that principle applies to
court-ordered property division in which the trial court elected not to
charge the land with a lien, not to an agreement as in McGoodwin.315

In Goldberg, for example, the husband was awarded a tract of
improved real estate. 316 The judgment recited that wife's interest in
such realty was $3,870.24. 3' 7 At the time of the original trial, the trial
court refused to impress the real property in question with an equita-
ble lien even though it had the authority to do so at the time.31 This
failure of the trial court to impress a lien on the real estate was af-
firmed by the court of civil appeals. 319 Thereafter, the wife filed a case
in equity in which the trial court was called upon to impress the realty
in question with an equitable lien to secure her money judgment.32 °

The husband pleaded res judicata, contending that the judgment ren-
dered in the previous divorce suit between the parties presented the
same claim and demand as set forth in the subsequent suit.32 ' The
court of appeals held that the subject matter of the subsequent action
had been litigated in the divorce action and the failure to establish a
lien and all points relating thereto are res judicata between the parties

310. Id.
311. See id.
312. Id. at 883.
313. 616 S.W.2d 420 (Tex. Civ. App.-Texarkana 1981, writ dism'd) (ex-wife brought suit

against ex-husband seeking forced sale of his homestead; court held home, as separate property
of the husband upon divorce, homestead protected from forced sale by statute and relief sought
by wife barred by res judicata).

314. 425 S.W.2d 830 (Tex. Civ. App.-Fort Worth 1968, no writ).
315. See McGoodwin, 671 S.W.2d at 882 n.1.
316. 425 S.W.2d at 830.
317. Id.
318. Id.
319. Id. at 830-31. See Goldberg v. Goldberg, 392 S.W.2d 168, 169 (Tex. Civ. App.-Fort

Worth 1965, no writ).
320. 425 S.W.2d at 831.
321. Id.
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and constitute a bar to the subsequent action.322 Thus, the portion of
the judgment of the trial court affixing an equitable vendor's lien
against the defendant's homestead was reversed.323

According to article 16 of the Texas Constitution, valid liens may
be taken against a homestead only for purchase money, taxes and im-
provements.324 However, upon divorce, if the divorce court fixes an
equitable lien against a homestead in the judgment itself, that lien has
traditionally been held superior to the homestead rights of the party
left at home.325

V. CONCLUSION

A spouse who has been unable to obtain relief by contempt or
who has not been able to obtain property to satisfy a judgment and
who has been generally frustrated in the quest for any relief pursuant
to their decree of divorce will no doubt be aided by motions in aid and
clarification of judgment, the turnover statute, and judgment and eq-
uitable liens. Each of these remedies opens up new and heretofore
little used avenues of relief to persons involved in post-divorce family
law disputes. Of course, one might say the best solution would be
proper drafting, to begin with, or possession of the property. Those
solutions, however, are not always available. Frequent use of the
three discussed remedies by attorneys representing spouses in post di-
vorce disputes will perhaps make utilization of the remedies more
commonplace than in the past. Likewise, increased review by the ap-
pellate courts of this state will provide additional guidelines in the
implementation of such remedies in family law cases.

322. Id.
323. Id.
324. TEX. CONST. art. XVI, § 50.
325. See Sayers v. Pyland, 139 Tex. 57, 65, 161 S.W.2d 769, 773 (1942).
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