
An Employee Dismissed for Refusing to Commit an Illegal Act States
a Cause of Action Under a Narrow Exception to the Employment-at-
Will Doctrine: Sabine Pilot Service, Inc. v. Hauck, 687 S.W.2d 733
(Tex. 1985).

Michael Andrew Hauck (plaintiff) was employed as a deckhand
for Sabine Pilot Service, Inc. (defendant).' Defendant terminated
plaintiff on the ground that he refused to perform his duties, such as
swabbing the deck, manning a radio watch, and other "derelictions of
duty."2 Plaintiff brought a wrongful discharge action in 1983, con-
tending that defendant fired him because he refused to pump the
bilges of his vessel, an act that would have violated federal law.3 The
trial court entered a summary judgment for defendant.4 The Beau-
mont Court of Appeals reversed and remanded, holding that plaintiff
stated a cause of action for wrongful termination.5 The Texas
Supreme Court affirmed the decision of the court of appeals, establish-
ing a narrow exception to the employment-at-will doctrine.6 The ex-
ception recognizes a cause of action in tort for an employee who was
terminated because he refused to perform an illegal act.' The
supreme court also held that the employee must carry the burden of
proving that his termination was based solely on his refusal to per-
form the illegal act.8

I. EVOLUTION OF THE EMPLOYMENT-AT-WILL DOCTRINE

A. The Employer's Unlimited Power of Termination

In 1888, Texas adopted the employment-at-will doctrine9 as set

1. Sabine Pilot Service, Inc. v. Hauck, 687 S.W.2d 733, 734 (Tex. 1985).
2. Id.
3. Id.; see Federal Water Pollution Control Act, 33 U.S.C. § 1321(b)(3) (Supp. I 1983)

(prohibiting discharge of hazardous substances into navigable waters).
4. 687 S.W.2d at 734.
5. Hauck v. Sabine Pilots, Inc., 672 S.W.2d 322, 324 (Tex. App.-Beaumont 1984),

afftd, 687 S.W.2d 733 (Tex. 1985).
6. 687 S.W.2d at 735.
7. Id.
8. Id.
9. In 1877, Horace G. Wood set forth what is generally recognized as the original the-

ory advocating an at-will relationship between the employer and employee in the absence of
contractual terms setting out a specific term of employment. Under Wood's at-will theory, an
employer could discharge an employee for good cause, no cause, in retaliation, or in bad faith.
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out in East Line & Red River Railroad v. Scott.10 In East Line the
Texas Supreme Court noted that "[i]t is very generally, if not uni-
formly, held, when the term of service is left to the discretion of either
party . . . that either party may put an end to it at will, and so with-
out cause."" After East Line, the Texas courts consistently upheld
the employment-at-will doctrine without limitation. I2

The Texas Supreme Court applied the employment-at-will doc-
trine in St. Louis Southwestern Railway v. Griffin, 13 determining that
restriction of a corporation's unlimited right to terminate at-will em-
ployees impaired the corporation's equal protection rights under the
United States Constitution.' 4 In Griffin the court held that a corpora-
tion's right to unilaterally dissolve an at-will contract constituted a
liberty right.II Therefore, the Texas Blacklisting Law which required
an employer to provide a statement in writing indicating the "true
cause" for the employee's dismissal 6 constituted a violation of the
corporation's liberty to contract.' 7 The court reasoned that a require-
ment that an employer inform the employee of the true cause for dis-
missal implied that there must have been a justified cause for

Wood's theory rejected the English common-law rule which presumed that any employment
was for a year unless otherwise specified. H. WOOD, A TREATISE ON THE LAW OF MASTER

AND SERVANT § 134, at 272 (1877). On the English common-law rule, see 1 W. BLACK-

STONE, COMMENTARIES *425; C. SMITH, TREATISE ON THE LAW OF MASTER AND SERVANT

53-57 (1852).

The at-will theory advanced on rapidly during the laissez-faire economic period brought
about by the industrialization of the United States in the late nineteenth and early twentieth
centuries. See Feinman, The Development of the Employment at Will Rule, 20 AM. J. LEGAL
HIST. 118, 131-35 (1976) (at-will rule was meant to further economic growth by reducing
liability and increasing employer's freedom in employment relationship). See generally Cop-
page v. Kansas, 236 U.S. 1, 17-21 (1915) (Constitution protected employer's freedom to con-
tract with employees under any terms); Adair v. United States, 208 U.S. 161, 173-76 (1908)
(struck down federal statute prohibiting dismissal of common carrier employees because of
their union membership).

10. 72 Tex. 70, 10 S.W. 99 (1888).

11. Id. at 75, 10 S.W. at 102.

12. In Phillips v. Goodyear Tire & Rubber Co., 651 F.2d 1051 (5th Cir. 1981), the Fifth
Circuit noted that under the "at will" rule followed in Texas, an employee could be discharged
for a good reason, a bad reason, or no reason at all. Id. at 1054. See also infra notes 13-29 and
accompanying text (strict application of employment-at-will doctrine in Texas).

13. 106 Tex. 477, 171 S.W. 703 (1914).

14. Id. at 484, 171 S.W. at 704; see U.S. CONST. amend. XIV.

15. 106 Tex. at 484, 171 S.W.at 704.

16. Law of Mar. 20, 1909, ch. 89, § 1, 1909 Tex. Gen. Laws 160, 160-61 (current version
at TEX. REV. CIV. STAT. ANN. art. 5196a (Vernon Supp. 1985)).

17. 106 Tex. at 484, 171 S.W. at 704.
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dismissal.1 8 Because the term of service was left indefinite, both the
employer and the employee could terminate the relationship at any
time without cause.19

In Panhandle & Santa Fe Railway v. Curtis,2 ° the Amarillo Court
of Civil Appeals rejected the allegation that a contract containing an
indefinite time of service implied a right to employment for a reason-
able time.2 The Curtis court upheld the employer's right to refuse to
honor an employment agreement that stated an indefinite term or a
term determinable by the parties.22 In Magnolia Petroleum Co. v. Du-
bois,23 the Austin Court of Civil Appeals held that regardless of his
motive in terminating an at-will employee, an employer was not liable
for damages.24 Similarly, in Advance Aluminum Castings Corp. v.
Schulkins,25 the Beaumont Court of Civil Appeals concluded that a
contract for services, stating no definite period of time, continued at
the will of the parties; 26 therefore, the employee could not recover
damages for breach of contract. 27 The San Antonio Court of Civil
Appeals held in United Services Automobile Association v. Tul128 that
an oral employment agreement for an unspecified term could be ter-
minated by the employer at any time, without cause.29 Although case
law established no restrictions upon the employment-at-will doctrine,
the legislatures of both federal and state government began making
inroads on this strict rule based on public policy concerns.

B. Regulation of the Employment Relationship

1. Statutory Employment-at-Will Limitations

With the increased concern for employees' rights brought about
by the development of labor and collective bargaining agreements in
the late 1930's,3° state and federal legislatures imposed restrictions on

18. Id.
19. Id.
20. 245 S.W. 781 (Tex. Civ. App.-Amarillo 1922, no writ).
21. Id. at 785.
22. Id. at 785-86.
23. 81 S.W.2d 157 (Tex. Civ. App.-Austin 1935, writ refd).
24. Id. at 159.
25. 267 S.W.2d 174 (Tex. Civ. App.-Beaumont 1954, no writ).
26. Id. at 180.
27. Id. at 182.
28. 571 S.W.2d 551 (Tex. Civ. App.-San Antonio 1978, writ refd n.r.e.).
29. Id. at 553.
30. See NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 33 (1937) (recognizing em-

ployee's right to organize and elect representatives for collective bargaining purposes); Corn-
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the employer's right to dismiss at-will employees under certain cir-
cumstances. Texas adopted legislation that prohibited dismissal for
the following reasons: (1) filing a workmen's compensation claim; 3'
(2) membership or nonmembership in a union;32 (3) active duty in the
state military forces; 33 or (4) service on a jury.34 Similar federal laws
also protect the juror35 and the union member or nonmember.36 Both
state and federal statutes recognize a cause of action for an employee
who was terminated on the basis of race, sex, age, or religion.37 Addi-
tionally, under federal laws, employees receive protection against re-
taliatory discharge for demanding payment of statutory minimum
and overtime wages,38 for demanding a safe working environment, 39

and for instituting proceedings against the employer or testifying
against the employer under certain circumstances.'

2. Statutory Burden of Proof

Applying the workmen's compensation exception as set out in
article 8307c of the Texas Revised Civil Statutes Annotated,4' an em-
ployee was not required to show that his discharge was based only on
his filing of the workmen's compensation claim in Santex v. Cunning-
ham.42 The Waco Court of Civil Appeals determined that the intent
of article 8307c did not require the employee to establish that he was
terminated "solely" because he attempted to collect workmen's com-
pensation benefits.4 3 The court found that the statute intended to pro-
hibit employers from using the filing of a workmen's compensation

ment, The At-Will Doctrine: A Proposal to Modify the Texas Employment Relationship, 36
BAYLOR L. REV. 667 (1984).

31. TEX. REV. CIV. STAT. ANN. art. 8307c (Vernon Supp. 1985).
32. Id. art. 5207a (Vernon 1971).
33. Id. art. 5765, § 7A (Vernon Supp. 1985).
34. Id. art. 5207b.
35. Judiciary and Judicial Procedure Act, 28 U.S.C. § 1875 (1982).
36. National Labor Relations Act, 29 U.S.C. § 158(a)(1), (3), (4) (1982).
37. Civil Rights Act of 1964, title VII, 42 U.S.C. § 200e-2(a) (1982); Commission on

Human Rights Act, ch. 7, § 5.01, 1983 Tex. Sess. Law Serv. 37, 45 (Vernon); see also Age
Discrimination in Employment Act of 1967, 29 U.S.C. § 623 (1982) (prohibiting discharge of
employee because of age).

38. Fair Labor Standards Act, 29 U.S.C. § 215(a)(3) (1982).
39. Occupational Safety and Health Act of 1970, 29 U.S.C. § 660(c) (1982).
40. E.g., Federal Water Pollution Control Act, 33 U.S.C. § 1367 (1982); Energy Reor-

ganization Act of 1974, 42 U.S.C. § 5851 (1982); Clean Air Act, id. § 7622; Railroad Safety
Act, 45 U.S.C. § 441(c) (1982).

41. TEX. REV. CIV. STAT. ANN. art. 8307c (Vernon Supp. 1985).
42. 618 S.W.2d 557 (Tex. Civ. App.-Waco 1981, no writ).
43. Id. at 559.
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claim as a ground for dismissal, regardless of the existence of other
justified reasons." Hughes Tool Co. v. Richards4 5 stated that the em-
ployee must fulfill the burden of establishing a causal link between the
firing and the employee's claim for workmen's compensation bene-
fits.4 6 Once this link is established, the employer must then come for-
ward with evidence of legitimate grounds for the discharge.4"

Compared to the situation involving a landlord's retaliatory evic-
tion of a tenant,48 the employee under Hughes Tool faces a similar
burden of proof requirement. As set out by the District of Columbia
Circuit in Robinson v. Diamond Housing Corp., 9 after establishing
that an unexplained eviction followed the tenant's report of Housing
Code violations, a presumption exists that the eviction was in retalia-
tion for the reported violations.5" The landlord must then come for-
ward to rebut this presumption by showing that the eviction was
motivated by a legitimate business purpose. 51

In addition to the statutory exceptions imposed by the legisla-
ture, the employee received further protection under the burden of
proof requirements imposed by the courts. Although these statutory
exceptions and burden of proof requirements limited the terminating
power of the employer,52 the courts refused to impose further judicial
exceptions to the employment-at-will doctrine.

3. Constitutional Employment-at-Will Limitations

As set out by the Supreme Court in Perry v. Sinderman,53 an
employer is prohibited from discharging employees for the exercise of
constitutionally protected rights.5 4 In Perry a junior college professor
was allegedly denied the renewal of his contract because he publicly
criticized the college administration.55 The Court found that exercis-

44. Id.
45. 624 S.W.2d 598 (Tex. Civ. App.-Houston [14th Dist.] 1981), cert. denied, 456 U.S.

991 (1982).
46. Id. at 599.
47. Id.
48. See Edwards v. Habib, 397 F.2d 687, 699-703 (D.C. Cir. 1968), cert. denied, 393 U.S.

1016 (1969).
49. 463 F.2d 853 (D.C. Cir. 1972).
50. Id. at 865.
51. Id.
52. See supra notes 31-40 and accompanying text.
53. 408 U.S. 593 (1972).
54. Id. at 598.
55. Id.
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ing constitutionally protected speech could not serve as the basis for
nonrenewal, regardless of the existence of a contractual right to reem-
ployment for the next school term.5 6 The discharge of a teacher for
exercising first amendment freedoms constituted an impermissible ba-
sis for termination when the teacher's public criticism of the adminis-
tration dealt with matters of public concern. 7

Texas followed a similar theory in Jones v. Memorial Hospital
System,58 finding that a cause of action for wrongful discharge existed
where the termination was grounded on the employee's exercise of
speech protected under the Texas Constitution.59 Following Connick
v. Myers,' the court in Jones found the speech, as presented in a jour-
nal article, was protected because it related to matters of public con-
cern.61 The article critically described the conflict between the wishes
of terminally ill patients and the orders of attending physicians.62

However, the court specifically stated that the allowance of a cause of
action for infringement of a right of free speech did not engraft a new
exception to the "right to fire" policy in Texas.63

C. Judicial Exceptions Imposed by Other Jurisdictions

Most states, including Texas, followed the common-law doctrine
that the contract of at-will employment was terminable at the will of
either party.' 4 In recent years, however, many states have circum-
vented the rule to provide protection for at-will employees, similar to
protections obtained by union employees and employees hired for a
definite term.6 5 Furthermore, some courts recognize the necessity for
job security66 and the potential unfair bargaining position of the em-
ployee which justifies intervention in the outcome of contractual bar-

61gains. In implementing this necessary intervention, many states
imposed judicial exceptions and limitations to the employment-at-will

56. Id. at 597-98.
57. Id. at 598.
58. 677 S.W.2d 221 (Tex. App.-Houston [1st Dist.] 1984, no writ).
59. Id. at 226; see TEX. CONST. art. I, § 8.
60. 461 U.S. 138 (1983).
61. 677 S.W.2d at 224.
62. Id. at 223.
63. Id. at 225.
64. See generally Note, Protecting At Will Employees Against Wrongful Discharge: The

Duty to Terminate Only in Good Faith, 93 HARV. L. REV. 1816 (1980).
65. See id. at 1817.
66. See id. at 1830-33.
67. See id. at 1828-30.
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doctrine on a tort theory based on public policy, on contract theories
of an implied promise or an implied covenant, or some combination of
these theories.

1. Contract Action Based on an Implied Promise

While Texas has refused to make any judicial exception to the
employment-at-will doctrine set out in East Line, other jurisdictions
have found an implied promise in the at-will employment contract
that guarantees job security or that prohibits the employer from ter-
minating an employee if job performance remains satisfactory. In
Toussaint v. Blue Cross & Blue Shield,6 8 the Michigan Supreme Court
held that a policy set forth in personnel manuals, to discharge only for
cause,69 was enforceable against the employer.7 ° The court found that
in making such representations, the employer relinquished his right to
terminate at will.7' New York recognized a cause of action for breach
of contract in Weiner v. McGraw-Hill, Inc. 7 In Weiner, the court
allowed the employee to recover against his employer if he proved
that he was terminated without "just and sufficient cause."73 Again,
the employer forfeited his right to terminate at will because the com-
pany's representative assured the employee that the company's policy
was to discharge employees only for good cause.7" The employee re-
lied on these representations that no terminations would be made ex-
cept for good cause in both Toussaint75 and Weiner.76

At least one jurisdiction has rejected these arguments for the
finding of an implied contract or promise. In Johnson v. National Beef
Packing Co. , the Kansas Supreme Court rejected the argument for
imposition of an implied promise based on company manuals stating
that "[n]o employee shall be dismissed without cause."78 The Johnson
court found that the terms in the employment manual were not bar-

68. 408 Mich. 579, 292 N.W.2d 880 (1980).
69. Id. at -, 292 N.W.2d at 884.
70. Id. at -, 292 N.W.2d at 885.
71. See id. at -, 292 N.W.2d at 892.
72. 57 N.Y.2d 458, 462, 443 N.E.2d 441, 443, 457 N.Y.S.2d 193, 195 (1982).
73. Id. at 466, 443 N.E.2d at 445, 457 N.Y.S.2d at 197.
74. Id.; see also Grauer v. Valve & Primer Corp., 47 Ill. App. 3d 152,-,361 N.E.2d 863,

865 (1977) (inferring that contract was of annual duration because of salary guaranteed at
"minimum of $22,500 in 1973").

75. 408 Mich. at -, 292 N.W.2d at 884.
76. 57 N.Y.2d at 465-66, 443 N.E.2d at 445, 457 N.Y.S.2d at 197.
77. 220 Kan. 52, 551 P.2d 779 (1976).
78. Id. at -, 551 P.2d at 781-82.
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gained for, but were merely a unilateral expression of company policy
and procedure.79

2. Contract Action Based on Implied Covenant

Other jurisdictions have imposed an implied covenant of good
faith and fair dealing on parties to at-will employment contracts.
Under Monge v. Beebe Rubber Co.,8° an implied covenant in all em-
ployment contracts requires employers to use good faith and fair deal-
ing in discharging employees.8 The employee in Monge was
terminated because she refused the advances of her supervisor. 82 The
New Hampshire Supreme Court held that this termination, based on
bad faith in retaliation for the employee's refusal to date her foreman,
constituted a breach of the employment contract.8 3 The Massachu-
setts Supreme Judicial Court reached a similar yet more limited result
in Fortune v. National Cash Register Co. 84 The court in Fortune found
that parties to contracts must act in good faith in their dealings with
one another.85 The employer in Fortune discharged the employee in
an attempt to avoid payment of commission bonuses due the em-
ployee. 86 The court held that the contract contained an implied cove-
nant of good faith and fair dealing;87 furthermore, because the
termination was made in bad faith, it constituted a breach of the con-
tract. 8 The Fortune court refused to adopt the broad policy set forth
in Monge that all contracts contain an implied covenant. The court
found such a covenant existed only under the facts of this particular

79. Id. at -, 551 P.2d at 782. The lack of bargaining distinguishes this case from the
Weiner and Toussaint cases wherein it was determined that the employees bargained for and
relied on the representations that discharge would only be for just cause. Compare Johnson v.
Nat'l Beef Packing Co., 220 Kan. 52, -, 551 P.2d 779, 781-82 (1976) with Weiner v. McGraw-
Hill, Inc., 57 N.Y.2d 458, 460-61, 443 N.E.2d 441, 445, 457 N.Y.S.2d 193, 194 (1982) and
Toussaint v. Blue Cross & Blue Shield, 408 Mich. 579, -, 292 N.W.2d 880, 885 (1980).

80. 114 N.H. 130, 316 A.2d 549 (1974).
81. Id. at -, 316 A.2d at 551. The Monge decision was later modified to apply only to a

situation involving a discharge for performance of an act encouraged by public policy. See
Howard v. Dorr Woolen Co., 120 N.H. 295, -, 414 A.2d 1273, 1274 (1980), modifying
Monge v. Beebe Rubber Co., 114 N.H. 130, 316 A.2d 549 (1974). For cases imposing public
policy exceptions based on tort theories see infra notes 91-101 and accompanying text.

82. 114 N.H. at -, 316 A.2d at 550.
83. Id. at -, 316 A.2d at 551.
84. 373 Mass. 96, 364 N.E.2d 1251 (1977).
85. Id. at -, 364 N.E.2d at 1256.
86. Id. at -, 364 N.E.2d at 1254.
87. Id. at -, 364 N.E.2d at 1255-56.
88. Id. at -, 364 N.E.2d at 1255-56.
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case. 9 The court determined that where the employer sought to de-
prive the employee of commission benefits by terminating the rela-
tionship prior to successful completion of the sale, such a discharge
constituted a bad faith termination.90

3. Tort Actions Based on Violations of Public Policy

Courts in other jurisdictions recognize yet another method of in-
creasing job security by allowing a tort action for abusive or retalia-
tory discharge, or for discharge in violation of public policy. The
California Supreme Court allowed an employee to bring a tort action
for wrongful discharge under a public policy exception to the employ-
ment-at-will doctrine in Tameny v. Atlantic Richfield Co.9 The court
concluded that public policy denies the employer the right to dis-
charge an employee for refusing to commit criminal acts.92 Hawaii
also recognized a tort action for retaliatory discharge in Parnar v.
Americana Hotels, Inc.93 The court in Parnar refused to impose an
implied covenant of good faith, but held that if the employer violates
a clear mandate of public policy, he may be held liable in tort.94 The
Parnar court defined public policy as the letter or purpose of a consti-
tutional, statutory, or regulatory provision or scheme, and it may also
include prior judicial decisions.95

A cause of action for wrongful discharge was also recognized by
the Connecticut Supreme Court in Sheets v. Teddy's Frosted Food,
Inc.9 6 The Sheets court limited its holding to a discharge in retalia-
tion to the employee's refusal to violate a state statute.97 The court
indicated that although it would not ignore the public policy man-
dated by a statute, the absence of such a statute would not necessarily
preclude a finding that a discharge violated public policy.98 The
Washington Supreme Court rejected the implied promise theory, 99

but recognized an action in tort for wrongful discharge in Thompson

89. Id. at -, 364 N.E.2d at 1257.
90. Id.
91. 27 Cal. 3d 167, 178, 610 P.2d 1330, 1336-37, 164 Cal. Rptr. 839, 846 (1980).
92. Id. at 176, 610 P.2d at 1335, 164 Cal. Rptr. at 844.
93. 65 Hawaii 370, -, 652 P.2d 625, 631 (1982).
94. Id. at -, 652 P.2d at 629, 631.
95. Id. at -, 652 P.2d at 631.
96. 179 Conn. 471, -, 427 A.2d 385, 389 (1980).
97. Id.
98. Id.
99. Thompson v. St. Regis Paper Co., 102 Wash. 2d 219, -, 685 P.2d 1081, 1086 (1984).
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v. St. Regis Paper Co. 1  The Thompson court set forth a definition of
public policy similar to that adopted in Sheets, concluding that an
employee has an actionable claim where his discharge violates a clear
mandate of public policy.10'

4. Action Based on Combined Theory of Contract
and Public Policy

The Wisconsin Supreme Court, in Brockmeyer v. Dun & Brad-
street,'°2 refused to allow a tort action, but recognized a contract ac-
tion based on the employer's implied promise not to discharge an
employee for refusing to violate a "clear mandate of public policy."'° 3

This holding appears to combine the contract theory of implied prom-
ise with the tort theory of public policy. In Brockmeyer, the employee
alleged that his employer terminated him because he indicated that he
would tell the truth if called to testify in a sex discrimination suit
against his employer.'I Under the definition of public policy estab-
lished by the court, the employee failed to demonstrate that the em-
ployer's action violated any clear mandate of public policy.' 5 The
court held that the evidence fell short of establishing that the em-
ployer actually asked the employee to lie or commit perjury.' °6

Although the trial court set forth the rule defining public policy, the
jury made the determination of whether the reason for discharge vio-
lated that rule.' 7 In Brockmeyer, the court of appeals and supreme
court reversed the trial court's award of damages based on insuffi-
ciency of evidence to establish a violation of a clear mandate of public
policy. 0 8

5. Burden of Proof for Actions Based on Public Policy

In order to recover in a contract or tort action under the theory
that the employer violated public policy, the general burden of proof
requirement as stated in Thompson requires the employee to establish
that his discharge could have been based on grounds that contravene

100. Id. at -, 685 P.2d at 1089.
101. Id.
102. 113 Wis. 2d 561, 335 N.W.2d 834 (1983).
103. Id. at -, 335 N.W.2d at 841.
104. Id. at -, 335 N.W.2d at 836.
105. Id. at -, 335 N.W.2d at 842-43.
106. Id.
107. Id. at -, 335 N.W.2d at 837.
108. Id. at -, 335 N.W.2d at 843.

[Vol. 17:273282
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public policy." 9 The employer must then come forward with evi-
dence that the dismissal was based on justified grounds.' 0 The Wis-
consin courts impose a similar burden of proof requirement for
establishing a violation of public policy in a contract action as set out
in Brockmeyer."' The Brockmeyer court held that the employee
holds the burden of proving that a discharge violates a clear mandate
of public policy. 12 Then, upon a showing that public policy promotes
the conduct of the employee, the burden of proof shifts to the em-
ployer to prove that there was just cause for the termination." 3

D. Texas Rejects Both Contract and Tort Theories

The Texas rule established by East Line survived almost a cen-
tury without the imposition of a judicial limitation, although the
courts heard several cases that presented opportunities for the adop-
tion of both tort and contract exceptions. In Cactus Feeders, Inc. v.
Wittler, "' the Amarillo Court of Appeals concluded that no cause of
action for breach of contract existed for an employee who was termi-
nated from an at-will relationship." 5 The employee contended that
his employer was bound by a verbal contract containing a promise not
to terminate except for good cause." 6 The Cactus Feeders court re-
jected this argument, holding that because of the absence of specific
contractual provisions, the employer could rightfully terminate the
employment relationship regardless of the reason. "' The Amarillo
Court of Appeals reversed the trial court's award of damages, "8 re-
fusing to make an exception to the at-will doctrine based on the con-
tract theory of implied promise.' '

9 In Maus v. National Living
Centers, Inc.,2' a nurse's aid brought an action for "illegal termina-
tion" against the nursing home which discharged her.' 2' Maus
claimed that she was discharged because she complained to her super-

109. 102 Wash. 2d at -, 685 P.2d at 1089.
110. Id.
111. 113 Wis. 2d at -, 335 N.W.2d at 840.
112. Id.
113. Id. at-, 335 N.W.2d at 841.
114. 509 S.W.2d 934 (Tex. Civ. App.-Amarillo 1974, no writ).
115. Id. at 937.
116. Id.
117. Id.
118. Id. at 939.
119. Id. at 937.
120. 633 S.W.2d 674 (Tex. App.-Austin 1982, writ ref d n.r.e.).
121. Id. at 675.
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visors about patient neglect. 22 She argued that because her actions
complied with a Texas statute obligating employees to report patient
abuse and neglect, 123 her discharge violated public policy. 124 The
court agreed that the termination contravened the legislature's inten-
tions as evidenced by the statute; however, the statute provided no
cause of action for wrongful termination. 25 The Maus court recog-
nized that other jurisdictions had adopted public policy exceptions, 126

but the court refused to create a new cause of action without guidance
from the Texas Legislature or the Texas Supreme Court. 27 A year
later in Molder v. Southwestern Bell Telephone Co.,' 2

' an employee
argued that policies stated in employee benefit booklets and oral rep-
resentations entitled him to employment until age sixty-five. 29 The
Houston Court of Appeals, however, refused to grant a right of action
based on arguments for both public policy and the theory of implied
promise. 3 ° The employee also contended that his termination vio-
lated public policy and was based on his refusal to commit an illegal
act at his employer's direction.' 3 ' Following Maus, the Molder court
refrained from exercising its authority to create new law in this well-
settled area without action by the state supreme court or
legislature. 

32

In addition to the statutory exceptions, the Texas courts only al-
lowed a cause of action for breach of a specific contract provision. In
Hoffrichter v. Brookhaven Country Club Corp. , the Dallas Court of
Appeals set out the general rule that an employee who had a contract
of employment for a specified term could be discharged only for good
cause.' 34 Although in Hoffrichter the oral contract provisions con-
tained no express promise to discharge only for good cause, the court

122. Id.
123. Id. at 675-76; see also TEX. REV. CIv. STAT. ANN. art. 4442c, § 16 (Vernon Supp.

1985) (requiring each employee to sign statement that he or she realized he or she could face
criminal charges for failure to report patient abuse and neglect).

124. 633 S.W.2d at 675-76.
125. Id.
126. Id. at 676 n.l.
127. Id. at 676.
128. 665 S.W.2d 175 (Tex. App.-Houston [1st Dist.] 1983, writ ref'd n.r.e.).
129. Id. at 177.
130. Id.
131. Id.

132. Id.
133. 448 S.W.2d 843 (Tex. Civ. App.-Dallas 1969, writ ref'd n.r.e.).
134. Id. at 844.
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remanded the case for a full trial 135 because the jury could have con-
cluded that an employment contract for a definite term existed be-
tween the parties.13 6

II. ADOPTION OF A NARROW PUBLIC POLICY EXCEPTION

In Sabine Pilot Service, Inc. v. Hauck, 3 ' the plaintiff brought suit
for wrongful termination, alleging that the defendant discharged him
because he refused to perform an illegal act.' 38 The Texas Supreme
Court allowed a cause of action under a narrow public policy excep-
tion to the employment-at-will doctrine, applicable when an em-
ployee's termination is based on his refusal to violate a state or federal
law.' 3 9 The court also imposed upon the employee the burden of
proving, by a preponderance of the evidence, that he was terminated
solely for refusing to commit an illegal act."4

The court accepted the employee's argument that his termination
contravened public policy as established in the federal statute which
prohibited the pumping of bilges into navigational waters.' 4 ' These
public policy demands brought about the establishment of a narrow
exception to the doctrine set out in East Line. 42 Although it failed to
cite the particular authority upon which it relied, the Sabine court
recognized the public policy exceptions that have been adopted in
other jurisdictions.'43 After almost one hundred years under the
strict version of the East Line at-will doctrine, Sabine imposes the first
judicial limitation on the right of the employer to terminate at-will
employees.

The Sabine court adopted what appears to be a tort action for
wrongful discharge, although the court failed to specifically state if
the action would be allowed under contract theory, tort theory or
both. It resembles the tort action because the action is based on pub-
lic policy as in Tameny v. Atlantic Richfield Co. '4 However, as indi-

135. Id. at 847.
136. Id. at 844-45.
137. 687 S.W.2d 733 (Tex. 1985).
138. Id. at 734; see also Federal Water Pollution Control Act, 33 U.S.C. § 1321(b)(3)

(Supp. 1 1983) (prohibiting discharge of hazardous substances in navigable waters).
139. 687 S.W.2d at 735.
140. Id.
141. Id.; see 33 U.S.C. § 1321(b)(3) (Supp. 1 1983).
142. 72 Tex. 70, 75, 10 S.W. 99, 102 (1888).
143. 687 S.W.2d at 734; see supra notes 91-101 and accompanying text. See also Com-

ment, supra note 30 (cited by the Sabine opinion).
144. 27 Cal. 3d 167, 178, 610 P.2d 1330, 1336-37, 164 Cal. Rptr. 839, 846 (1980).
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cated by the finding of a contract action based on public policy in
Brockmeyer v. Dun & Bradstreet,45 the exception in Sabine could be
construed to allow both contract and tort actions where the employee
was terminated for refusing to commit an illegal act.

Justice Kilgarlin wrote a concurring opinion in Sabine, joined by
Justice Ray, which noted that the Sabine decision, although narrow,
does not prevent the court from making further exceptions or broad-
ening the present exception if later warranted.' 46 The concurring
opinion also cites other state decisions, noting the variety of the ex-
ceptions imposed, and indicates that such decisions might serve as a
basis for further expansion of the Texas exception.'47 The concur-
rence discusses the actions recognized by New Hampshire in Monge v.
Beebe Rubber Co.,48 and by Massachusetts in Fortune v. National
Cash Register Co. " Kilgarlin noted that these decisions created
broad exceptions to the employment-at-will doctrine by recognizing
an implied covenant of good faith and fair dealing.' The Fortune
court limited its exception by recognizing an implied covenant only in
the particular employment contract before the court;' 5 ' whereas, the
Monge court held that generally, a bad faith termination of an at-will
employment relationship constitutes a breach of the employment con-
tract. 52 The concurring opinion also mentions the case of Thompson
v. St. Regis Paper Co.,' 3 comparing the definition of public policy
established in Thompson with the Hawaii Supreme Court's rule set
out in Parnar v. Americana Hotels, Inc. 15 Both courts developed a

145. 113 Wis. 2d 561, -, 335 N.W.2d 834, 841 (1983).

146. 687 S.W.2d at 735 (Kilgarlin, J., concurring).

147. Id. at 735-36 (citing Parnar v. Americana Hotels, Inc., 65 Hawaii 370, 652 P.2d 625
(1982); Fortune v. Nat'l Cash Register Co., 373 Mass. 96, 364 N.E.2d 1251 (1977); Monge v.
Beebe Rubber Co., 114 N.H. 130, 316 A.2d 549 (1974); Thompson v. St. Regis Paper Co., 102
Wash. 2d 219, 685 P.2d 1081, 1089 (1984); and Brockmeyer v. Dun & Bradstreet, 113 Wis. 2d
561, 335 N.W.2d 834, 838 (1983)).

148. Id. at 736 (citing Monge v. Beebe Rubber Co., 114 N.H. 130, 316 A.2d 549 (1974)).

149. Id. (citing Fortune v. National Cash Register Co., 373 Mass. 96, 364 N.E.2d 1251
(1977)).

150. Id. (citing Fortune, 373 Mass. at -, 364 N.E.2d at 1257; Monge, 114 N.H. at -, 316
A.2d at 551).

151. 373 Mass. at -, 364 N.E.2d at 1257.

152. 114 N.H. at-, 316 A.2d at 551.

153. 687 S.W.2d at 736 (Kilgarlin, J., concurring) (citing Thompson v. St. Regis Paper
Co., 102 Wash. 2d 219, 685 P.2d 1081 (1984)).

154. Id. at 735-36 (citing Parnar v. Americana Hotels, Inc., 65 Hawaii 370, 652 P.2d 625
(1982)).
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broad definition of public policy which includes judicial decisions. 55

Although the concurring opinion discusses the variety of broad
and narrow limitations imposed on the employment-at-will doctrine,
neither the majority nor the concurrence discuss whether the cause of
action may be brought under a tort or contract theory. The only indi-
cation that the cause of action would arise under tort theory is con-
veyed in the discussion of damages by Justice Kilgarlin. 56 Kilgarlin
suggests that the measure of damages imposed in a workmen's com-
pensation action for wrongful termination should serve as a guide in
awarding damages in an action under Sabine.'57 Because the type of
action allowed under Sabine remains uncertain, valid arguments
could be made for both a tort action and a contract action as allowed
in Brockmeyer. 

58

Subsequent to the Sabine decision, in Johnson v. Ford Motor
Co. ,15 the Eastland Court of Appeals held that if the employer vio-
lated a verbal promise that an employee would be terminated only for
good cause, the employee could bring a cause of action for breach of
an express employment contract.' 6° The Texas Supreme Court re-
fused the writ of error filed by the employer, finding no reversible
error. ' 6' The cause of action recognized in Johnson, based on a verbal
promise resembles the implied promise theory recognized in Thomp-
son v. St. Regis Paper Co. ;162 thus, the Texas courts seem to be follow-
ing the lead of other states in recognizing more limitations to the
employer's power to terminate at-will employees. The Johnson deci-
sion, significant because of the finding of no reversible error by the
supreme court, 163 indicates the willingness of the Texas courts to pro-
vide greater job security for employees by creating what appears to be
both tort and contract actions for wrongful discharge or breach of
contract. It also seems to indicate the accuracy of Justice Kilgarlin's
prediction that the narrow exception to the employment-at-will doc-

155. Parnar, 65 Hawaii at -, 652 P.2d at 631; Thompson, 102 Wash. 2d at -, 685 P.2d at
1089.

156. 687 S.W.2d at 736 (Kilgarlin, J., concurring).

157. Id.
158. See 113 Wis. 2d at -, 335 N.W.2d at 841.
159. 690 S.W.2d 90 (Tex. App.-Eastland 1985, writ ref'd n.r.e.).

160. Id. at 93.

161. 28 Tex. Sup. Ct. J. 590 (Sept. 14, 1985).
162. 102 Wash. 2d at -, 685 P.2d at 1087.

163. 28 Tex. Sup. Ct. J. 590 (Sept. 14, 1985).
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trine recognized in Sabine is susceptible of expansion in appropriate
cases.

Upon the adoption of further exceptions, such as Johnson, the
decisions in previous employment-at-will cases may be effectively
overruled. The recognition of these exceptions indicates that a cause
of action would most likely be recognized in cases similar to Molder v.
Southwestern Bell Telephone Co. t" and Maus v. National Living
Center, Inc. 165 In Molder, the oral representations of job security un-
til retirement appear similar to the binding representations made in
Johnson. Molder also presented the argument by the employee that
he was terminated because he refused to "engage in illegal conduct at
the behest of his employer."' 166 Although subject to a strict burden of
proof requirement, the employee has stated a cause of action under
Sabine. It also seems that the court would be willing to recognize an
action for retaliatory discharge due to the report of patient neglect
and abuse as set forth in Maus.167

III. THE EFFECTS OF THE NARROW EXCEPTION AND STRICT

BURDEN OF PROOF REQUIREMENT

A. Limited Public Policy Definition

Sabine fell short of establishing a substantial modification of the
East Line at-will doctrine; moreover, the court's exception only nar-
rowly limits the employer's power to terminate employees on grounds
that contravene public policy. The court refused to go beyond the
question presented in Sabine in determining whether a broad excep-
tion to the East Line decision should be imposed. Although some
commentators advocate an immediate, major reform of the doc-
trine, 168 the supreme court has chosen to slowly evaluate the excep-

164. 665 S.W.2d 175 (Tex. App.-Houston [1st Dist.] 1983, writ ref'd n.r.e.).
165. 633 S.W.2d 674 (Tex. App.-Austin 1982, writ refd n.r.e.).
166. 655 S.W.2d at 177.
167. See 633 S.W.2d at 675.
168. E.g., Blades, Employment At Will vs. Individual Freedom: On Limiting the Abusive

Exercise of Employer Power, 67 COLUM. L. REV. 1404 (1967); Blumrosen, Strangers No More:
All Workers are Entitled to "Just Cause" Protection Under Title VII, 2 INDuS. REL. L.J. 519
(1978); Peck, Unjust Discharges From Employment: A Necessary Change in the Law, 40 OHIO
ST. L.J. 1 (1979); Summers, Individual Protection Against Unjust Dismissal. Time for a Stat-
ute, 62 VA. L. REV. 481 (1976); Note, Protecting At Will Employees Against Wrongful Dis-
charge: The Duty to Terminate Only in Good Faith, 93 HARV. L. REV. 1816 (1980); Comment,
supra note 143, at 684; Comment, Protecting Employees At Will Against Wrongful Discharge:
The Public Policy Exception, 96 HARV. L. REV. 1931 (1983).
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tions on a case-by-case basis, leaving the door open in Sabine for
future expansion of the exception, while refusing to create a broad
exception that leads to problems in application and interpretation. By
adopting only a narrow exception under a specific public policy defini-
tion, the Sabine court limited its exception to more manageable appli-
cation. The public policy definition set out by the Sabine opinion
narrows public policy to include only the laws of Texas and the
United States which carry criminal penalties. 69 The Texas definition
set out in Sabine narrowly limits the sources that constitute public
policy, 170 as opposed to the definition set out in Parnar v. Americana
Hotels.'7' In Parnar, the court defined public policy as the letter or
purpose of a constitutional, statutory and regulatory provision or
scheme, and the court includes prior judicial decisions within the pub-
lic policy definition.' 72 Although the court in Sabine failed to give
any reason for limiting its public policy definition to state and federal
laws which impose a criminal penalty, a possible justification for this
action would be the protection of the managerial interest of the em-
ployer.' 73 The employer's interest in making managerial decisions
may have been balanced against the employee's interest in obtaining
job security. In limiting the sources of public policy, the court in Sab-
ine limited the situations in which wrongful terminations action can
arise, thereby avoiding the filing of frivolous and meritless claims by
disgruntled former employees who were discharged on justified
grounds.

B. Strict Burden of Proof

Despite the apparent willingness of the Texas Supreme Court to
provide relief for the employee when relief is dictated by public pol-
icy, the strenuous burden placed upon the employee to prove that he
was terminated for no other reason"' may severely limit the em-
ployee's chance for recovery. The concurring opinion in Sabine 75

notes the burden of proof requirements set out by the Washington

169. 687 S.W.2d at 735.
170. Id.
171. 65 Hawaii 370, -, 652 P.2d 625, 631 (1982).
172. Id.
173. See Watson v. Zep Mfg. Co., 582 S.W.2d 178, 180 (Tex. Civ. App.-Dallas 1979, writ

ref d n.r.e.) (acknowledging policy argument that employer's ability to discharge employees at
will is important function of management that is necessary for efficient operations).

174. 687 S.W.2d at 735.
175. Id. at 735-36 (Kilgarlin, J., concurring).
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Supreme Court in Thompson v. St. Regis Paper Co. 76 The burden in
Thompson resembles that burden imposed by the Texas statute gov-
erning actions brought by employees who were terminated for filing
workmen's compensation claims. 177 Justice Kilgarlin's concurring
opinion indicates that under the burden in Thompson, the employee
was obligated to meet a "relatively easy task" of proving that a public
policy might have been contravened. 78 The burden then shifted to
the employer to establish that the discharge was for reasons other
than those against public policy. 179 In an action brought under the
workmen's compensation statute, the employer has merely the burden
of establishing a "causal link" between his claim for compensation
benefits and his termination. 8 ° After the causal link is established,
the burden shifts to the employer to show any justified grounds for
termination.' 8 ' The Wisconsin courts imposed a similar burden as
indicated in Brockmeyer. 1 82

In a tenant's action against his landlord for retaliatory eviction, a
presumption exists that the eviction was wrongful if the eviction oc-
curred within a short time after the report -of Housing Code viola-
tions. "'83 The landlord must then come forward to show good cause
for eviction of the tenant. Although the courts create a presumption
in favor of the tenant wrongfully evicted, no similar presumption is
created in favor of the employee wrongfully terminated. By requiring
only the showing of a causal link between discharge and the filing of a
workmen's compensation claim, the Texas statute creates a similar
advantage for the employee who has no access to the termination pro-
cess in most cases.

The Sabine court fails to indicate the basis for its distinction of
this particular action from a suit allowed under a statute, both of
which are based on theories of public policy. The concurring opinion

176. 102 Wash. 2d at -, 685 P.2d at 1089.
177. Hughes Tool Co. v. Richards, 624 S.W.2d 598, 599 (Tex. Civ. App.-Houston [14th

Dist.] 1981), cert. denied, 456 U.S. 991 (1982); see also TEX. REV. Civ. STAT. ANN. art. 8307c
(Vernon Supp. 1985) (allowing action against employer who terminates employee for filing
workmen's compensation claim).

178. 687 S.W.2d at 736 (Kilgarlin, J., concurring); see 102 Wash. 2d at -, 685 P.2d at
1089.

179. Id.
180. Hughes Tool Co. v. Richards, 624 S.W.2d 598, 599 (Tex. Civ. App.-Houston [14th

Dist.] 1981), cert. denied, 456 U.S. 991 (1982).
181. Id.
182. 113 Wis. 2d at -, 335 N.W.3d at 840-41.
183. Robinson v. Diamond Hous. Corp., 463 F.2d 853, 865 (D.C. Cir. 1972).
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suggests that the workmen's compensation action should be looked to
as a guide in determining what remedy is available;'8 4 yet the majority
in Sabine imposed burden of proof requirements inconsistent with the
burden of proof necessary in actions arising from termination for fil-
ing a workmen's compensation claim. This harsh burden of proof re-
quirement seems to make recovery unreasonably difficult, especially if
the purpose of the exception is to provide greater job security for the
employee. It seems unfair and cumbersome to impose a stricter bur-
den of proof requirement and thus penalize the employee who refuses
to commit an illegal act, while rewarding the employee who files a
workmen's compensation claim by imposing a lighter burden. The
burden in Sabine is so stringent in the illegal action case that it could
seriously diminish the employee's chance for recovery because the
employer controls the termination process in most employment rela-
tionships. Again, this could constitute the balancing of the interests
of the employer in making business decisions concerning employment
as part of his managerial discretion, and the interests of the employee
in obtaining job security. A strict burden of proof requirement also
helps assure the validity of a claim, preventing the filing of fraudulent
or frivolous claims to control the proverbial "flood of litigation" in
this area.

IV. CONCLUSION

Sabine Pilot Service, Inc. v. Hauck' 85 is the first Texas decision
recognizing an exception to the employment-at-will doctrine. Follow-
ing Sabine, one court of appeals has already imposed a further excep-
tion based on a contract claim in Johnson v. Ford Motor Co. ,86 The
narrow holding in Sabine only allows a cause of action for an em-
ployee who was terminated for refusing to commit an illegal act, but
the court left this area open for further limitations to be determined
on a case-by-case basis. This process of allowing future exceptions
began with the supreme court's finding of no reversible error in John-
son,'8 7 wherein the Eastland Court of Appeals recognized an action
based on an oral promise of job security.'8I

The burden of proof requirement imposed in Sabine could pro-

184. 687 S.W.2d at 736.
185. 687 S.W.2d 733 (Tex. 1985).
186. 690 S.W.2d 90 (Tex. App.-Eastland 1985, writ ref'd n.r.e.).
187. 28 Tex. Sup. Ct. J. 590 (Sept. 14, 1985).
188. 690 S.W.2d at 93.
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duce ramifications for an employee bringing an action under the
court's narrow public policy exception. The decision recognized the
need for further alteration of the statutorily diluted employment-at-
will doctrine and the court reserved the option of imposing further
exceptions on a piecemeal basis. The court possibly considered the
interests of the employer in maintaining managerial discretion con-
cerning employment and may have imposed a stricter burden of proof
on the employee in recognition of the employer's right.189 Although
the employer's rights of management may have received some consid-
eration by the court, it appears that following Sabine, and now John-
son, that further and possibly broader exceptions will soon be
recognized, further eroding the employer's power under the employ-
ment-at-will doctrine.

June E. Higgins

189. See supra note 173 and accompanying text.


