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The extraordinary writs-particularly mandamus and prohibi-

tion'-have long provided an alternative to more structured methods

1. Mandamus lies to compel the performance of an act, while prohibition serves to bar
the performance of a contemplated act. See Garcia v. Dial, 596 S.W.2d 524, 529 (Tex. Crim.
App. 1980). The distinction is not particularly important in the Texas context, at least, be-
cause the court of criminal appeals has assumed the power to regard an application for one of
the writs as an application for the other, if only the second turns out to fit a need the court
finds to exist. See Houlihan v. State, 579 S.W.2d 213, 216-17 (Tex. Crim. App. 1979); see also,
Note, Supervisory and Advisory Mandamus Under the All Writs Act, 86 HARV. L. REv. 595,
595 n.1 (1973) [hereinafter cited as Harvard Note] (federal petitioners need not distinguish
among writs and generally request a writ "in the nature of" prohibition or mandamus).

In a number of Texas cases, trial judges have announced an intention to take certain
action but then delayed that action so that the state will have an opportunity to seek writ relief.
E.g., State ex rel. Hawthorn v. Giblin, 589 S.W.2d 431, 432 (Tex. Crim. App. 1979) (district
judge agreed to postpone entry of judgment of acquittal pending writ application). Perhaps
this is done because of a perception that the state will be more likely to secure review if review
is sought of a contemplated action, perhaps because double jeopardy concerns may be mini-
mized. This seems unlikely; if jeopardy considerations bar review after the fact, they are likely
to bar writ review of an anticipated act. But in some situations this step is necessary to pre-
serve an issue. If a trial judge dismisses an action, for example, the judge has no jurisdiction to
reconsider that decision. See Garcia v. Dial, 596 S.W.2d 524, 529-30 (Tex. Crim. App. 1980).
Even if the trial judge erred in the dismissal, therefore, writ relief is unavailable because there
is no action which the trial court could be order to take that would correct the error. State ex
rel Holmes v. Denson, 671 S.W.2d 896, 899 (Tex. Crim. App. 1984) (even if order of dismissal
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of appellate review of trial court actions.' Where the writs could be
invoked, the appellate process was more flexible, since writ review did
not have to await final action by the trial tribunal. Traditionally,
however, this advantage was balanced by appellate courts' reluctance
to circumvent normal appellate procedures by engaging in review
through the writ process. This reluctance was translated into writ
relief requirements that other remedies be "unavailable" 3 and that the
writ applicant's right to relief be "clear and indisputable."4 In addi-
tion, the scope of review was quite narrow. Traditionally, such review
was undertaken only to determine if the trial court had acted outside
of its "jurisdiction" or committed a "usurpation of power."5 More-
over, litigants had no "right" to writ relief, even if they could show
that announced prerequisites for relief existed. Like equitable reme-
dies, the writs were to be granted or withheld in the discretion of the
court.6 Rigorous application of the limitations upon writ relief by ap-
pellate courts reluctant to exercise their discretion to grant the writs
meant that the writs were seldom used. Since they were in fact "ex-
traordinary," they posed little threat to general policies favoring ap-
pellate review only of "final" trial court actions or supporting other
standard limits upon appellate review.7

But beginning in the later 1970s, the federal appellate courts' and

was without statutory authority, judge has no further jurisdiction and "there is nothing to
mandamus, ergo mandamus does not lie").

2. The extraordinary writs serve a variety of other functions. See, e.g., Standard v. Sad-
ler, 383 S.W.2d 391, 393 (Tex. 1984) (original mandamus action in supreme court was remedy
for oil and gas lessors if general land office commission had improperly refused to accept and
file lease); Vondy v. Commissioners Court, 620 S.W.2d 104, 109 (Tex. 1981) (district courts
have mandamus jurisdiction to exercise supervisory powers over orders of commissioners
court); Coalson v. City Council, 610 S.W.2d 744, 745 (Tex. 1980) (original mandamus action
in supreme court was proper method of compelling city council to submit proposed city char-
ter amendment to voters). This article is concerned only with the use of the writs by appellate
courts to review decisions made by lower tribunals.

3. See Harvard Note, supra note 1, at 601 n.34.

4. Id. at 600.

5. Id. at 599-600.

6. See Berger, The Mandamus Power of the United States Courts of Appeals: A Complex
and Confused Means of Appellate Control, 31 BUFFALO L. REV. 37, 42-43 (1982).

7. Harvard Note, supra note 1, at 600. Under this traditional formulation, the writs
served as "one of the judicial system's internal adjustment mechanisms, activated only by ex-
treme and flagrant misconduct the system cannot and does not even temporarily tolerate." Id.,
at 627.

8. See, e.g., Berger, supra note 6, at 48-54; Harvard Note, supra note 1, at 602-13; Note,
Mandamus as a Means of Federal Interlocutory Review, 38 OHrO ST. L.J. 301, 312 (1977).
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some state courts as well9 began to expand the use of writ review. To
some extent this was reflected in a willingness to contract the tradi-
tional limitations upon writ review. But in addition some courts °

recognized what appeared to be a new category of situations appropri-
ate for writ review with no or at least less regard for whether tradi-
tional requirements were met. The precise contours of the new writ
authority are still not clear. The authority appears, however, to focus
upon the systemic importance of the issue presented rather than the
existence or extent of error in the particular case. Thus writ review
may be appropriate because the issue presented is both new or novel
and important in the sense that it is likely to arise in a substantial
number of cases in the immediate future."I The conceptual basis of
this new writ authority is generally regarded as the appellate court's
general supervisory responsibility for the efficient operation of the liti-
gation system.12 As a result, it is often referred to as "supervisory"
and sometimes "advisory" mandamus power.

Several factors contributed to these developments. One almost
certainly was the increasing complexity of the law relating to trial
court proceedings. Another was increasing frustration on the part of
both litigants and appellate courts at having to forego final appellate
resolution of numerous and sometimes frivolous issues until the ulti-
mate disposition of the matter by the trial court. Whatever the rea-
sons for it, the increased use of the writs began to be perceived as
posing a significant threat to the "final decision" rule and other struc-
tural requirements of the judicial framework.

Although most of the increased use of the writs occurred in civil
litigation, criminal prosecutions had no immunity from the trend and
some increased use of the writs was observed in the criminal process
as well. But use of the writs in the criminal litigation context posed
special problems. In 1967, the Texas Supreme Court observed that

9. See Comment, The Writ of Prohibition in Arkansas, 36 ARK. L. REV. 256, 269-70,
272 (1982) (increased use of prohibition in Arkansas criminal litigation).

10. The leading cases developing this power in the federal courts are Schlagenhauf v.
Holder, 379 U.S. 104 (1964), and La Buy v. Howes Leather Co., 352 U.S. 249 (1957). See
generally Harvard Note, supra note 1, at 616 (presentation of "new and important question" is
ground for authorizing writs of mandamus.

i. See Harvard Note, supra note 1, at 618 (review should require that issue is both
"novel" and "important"). Cf Redish, The Pragmatic Approach to Appealability in the Fed-
eral Courts, 75 COLUM L. REV. 89, 115 (1975) (although "some expansion has taken place,"
developments after La Buy establish that it "was not meant to signal a truly drastic expansion
of the mandamus power").

12. La Buy v. Howes Leather Co., 352 U.S. 249, 259-60 (1959).

[Vol. 17:75
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the general policy against piecemeal appeals is of added importance in
criminal writ litigation, because of defendants'-and, it might have
added, the public's-interest in a speedy resolution of the charges.I3

Moreover, insofar as writ review may be available in criminal cases at
the instigation of the prosecution, the procedure may offend the tradi-
tional policy disfavoring government appeals. 14

Increased use of the writs in criminal litigation has occurred in
Texas as well as elsewhere. But the Texas context presents special
considerations that create special issues. Only since 1978 have the
writs been generally available from an appellate court with jurisdic-
tion over appeals from criminal convictions.' 5 While this has in-
creased the availability of review by the "writ route," it has done so in
a context containing no strong tradition that might provide guidance
concerning particular issues that arise in the development and appli-
cation of doctrines related to the writs. On the other hand, Texas
does have a long tradition of limiting the prosecution's access to the
appellate courts, embodied in a constitutional command that "[t]he
State shall have no right of appeal in criminal actions."' 6 Reconciling
this provision and the underlying policy with the writ process presents
an especially difficult task.

This Article examines the availability of the writs of mandamus
and prohibition as a means of accomplishing appellate review of trial
courts' actions in Texas criminal litigation. It begins with an exami-
nation of the development of the writ authority and the four major
current issues posed by that power. Those issues are then examined
individually.

Concern is primarily with the writ jurisdiction of the Court of
Criminal Appeals of Texas. It is currently unclear whether the court
of appeals has general original jurisdiction to issue the writs.' 7 If it

13. Will v. United States, 389 U.S. 90, 96 (1967).
14. Id. See generally In re United States, 598 F.2d 233, 237-38 (D.C. Cir. 1979) (issuance

of writs depends largely upon court's discretion).
15. See infra text accompanying note 36.
16. TEX. CONST. art. V, § 26. This command is repeated in TEX. CODE CRIM. PROC.

ANN. art 44.01 (Vernon 1979).
17. Prior to its 1983 revision, article 1824 of the Texas Revised Civil Statutes authorized

the courts or their justices to issue writs of mandamus to compel a district or county judge to
proceed to trial and judgment. As amended in 1983, it authorizes the court and justices to
"issue all writs of Mandamus agreeable to the principles of law regulating such writs, against
any Judge of a District or County Court." Act of June 19, 1983, ch. 839, § 3, 1983 Tex. Gen.
Laws 4768, 4768-69, repealed by Act of June 13, 1985, ch. 480, § 26(1), 1985 Tex. Gen. Laws
4085, 4086 (now codified at TEX. Gov'T CODE ANN. § 22.221(b) (Vernon 1986)). Under the

1986]
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does, of course, much of this discussion applies to the exercise of the
writ authority as well. 8

I. DEVELOPMENT OF ORIGINAL JURISDICTION TO ISSUE WRITS

Both the nature and content of the current issues posed by writ
review in Texas criminal practice have been influenced by the devel-
opment of jurisdiction to issue the writs. Most importantly, the devel-
opment of general original jurisdiction to issue the writs as a means of
reviewing trial court actions lagged significantly behind the bifurca-
tion of the appellate court structure. As a result, only since 1978 have
the writs been available from a court with general appellate responsi-
bility for criminal litigation.

Prior to 1876, the only appellate court with jurisdiction in crimi-
nal litigation was the Texas Supreme Court. Its jurisdiction with re-
gard to extraordinary writs was limited to issuance of those writs

pre-1983 version of the statute, it seemed clear that no general original jurisdiction to issue
mandamus existed. See Allen v. Guarino, 635 S.W.2d :29, 129 (Tex. App.-Houston [ist
Dist.] 1981, no writ) (no jurisdiction to issue mandamus directing district judge to dismiss
indictment or prohibition to bar reindictment). But the Wolff court has held that following the
1983 amendment the jurisdiction of the Texas Court of Appeals over causes subject to manda-
mus relief "has been expanded such that it is virtually the same as that of the Supreme Court
of Texas and the Court of Criminal Appeals." Wolff v. Thornton, 670 S.W.2d 764, 765 (Tex.
App.-Houston [1st Dist.] 1984, no writ). At least one court of appeals has exercised what it
perceived to be its writ jurisdiction with rigor. See Reynolds v. Dickens, 685 S.W.2d 479 (Tex.
App.-Fort Worth 1985, no writ), discussed in the text, infra note 135, and infra note 384.

The court of criminal appeals has noted but not expressly addressed the issue. See Abnor
v. Ovard, 653 S.W.2d 793, 794 n.3 (Tex. Crim. App. 1983). Recently, however, it held that it
has no appellate jurisdiction in cases where the court of appeals has issued mandamus,
although review of the action of the intermediate court may be available though the original
mandamus jurisdiction of the court of criminal appeals. Jacolos v. State, 692 S.W.2d 724 (Tex.
Crim. App. 1985), dismissing appeal sub. nom. Jacolos v. Moss, 682 S.W.2d 364 (Tex. App.-
Dallas 1984). In Jacolos, the court of appeals had issued the writ under circumstances indicat-
ing that it was relying upon the same perception of its jurisdiction as that assumed in Allan.
682 S.W.2d at 365. The court of criminal appeals gave no hint that the lower court might have
exceeded its jurisdiction although, of course, the matter was not before the court.

District courts may have jurisdiction, in appropriate cases, to issue mandamus to review
errors by other trial courts. See Grimm v. Garner, 577 S.W.2d 573, 575 (Tex. Civ. App.-
Waco), rev'd on other grounds, 589 S.W.2d 955 (Tex. 1979).

18. Differences, however, may exist. It seems certain that the court of appeals has less
(and perhaps no) general responsibility for the supervision of the administration of justice. It
certainly has no responsibility to assure uniformity of decisions among the court of appeals.
Insofar as discretion exists regarding the writ authority, see infra text accompanying note 109,
then, the grounds on which the court of appeals might appropriately exercise that discretion
might be different from the grounds on which the discretion is exercised by the court of crimi-
nal appeals.
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necessary to enforce its appellate jurisdiction.' 9 In 1876, the newly
adopted Texas Constitution began the bifurcation of the Texas appel-
late court structure that continues, in modified form, through the
present. Jurisdiction of criminal appeals was placed in the court of
appeals, which was also given limited appellate jurisdiction in civil
cases. The Supreme Court's appellate jurisdiction was limited to civil
cases.

But the jurisdiction of both appellate courts regarding original
mandamus and prohibition was again limited to writs necessary to
enforce the appellate jurisdiction of the courts.2" Although courts in
some jurisdictions have given relatively little effect to limitations of
this sort,2 the early decisions of the Texas Supreme Court indicate
that it regarded the constitutional restriction upon its jurisdiction
quite seriously.22 While the early reports contain numerous manda-
mus decisions, these are primarily appeals from actions of the trial
courts exercising their writ jurisdiction, often to review administrative
actions.23

A. Writ Jurisdiction in the Supreme Court: 1891-1978

In 1891, the Texas Constitution was amended to change the
Texas Court of Appeals to the Texas Court of Criminal Appeals and
to limit its appellate jurisdiction to criminal cases.24 This provision

19. TEX. CONST. art. IV, § 3 (1866); id. art. IV, § 3 (1861); id. art. IV, § 3 (1845).
20. TEX. CONST. art. V, § 3 (supreme court); id. art. V, § 6 (court of appeals). The court

of appeals was, however, granted original jurisdiction to issue writs of habeas corpus. Id.
21. The authority of the federal courts to issue the writs permits issuance of such writs as

are "necessary or appropriate in aid of their respective jurisdictions .... " 28 U.S.C. § 1651
(1982). But the Supreme Court has rejected the argument that this permits writ relief only to
prevent frustration of the appellate court's ability to review the matter after final judgment. La
Buy v. Howes Leather Co., 352 U.S. 249, 254-55 (1957). See generally Harvard Note, supra
note 1, at 595 n.l (discussing possibility that 28 U.S.C. § 1651 (1982) could be interpreted as
providing lower courts with power to issue writs indentical to to those of Supreme Court).

22. The writ was issued to protect the appellate jurisdiction of the court. E.g.,- v.
Costley, 7 Tex. 460, 460 (1851) (when clerk of district court improperly withheld transcript
until fee paid, mandamus would issue directing clerk to deliver transcript to appealing party).
But see International R.R. v. Comptroller, 36 Tex. 641, 642 (1872) (constitution does not give
supreme court jurisdiction to issue mandamus to compel comptroller of public accounts to
countersign and register certain state bonds). See generally the discussion in Wells v. Little-
field, 62 Tex. 28, 30-31 (1884).

23. E.g., Auditorial Bd. v. Hendrick, 20 Tex. 60, 61 (1857) (district court erred in issuing
mandamus directing Auditorial Board to allow claim for capture of two schooners because
board's action involved judgment and discretion); Cullem v. Latimer, 4 Tex. 329, 334 (1849)
(trial court erred in refusing mandamus directing county surveyor to survey certain lands).

24. TEX. S.J. RES. 16, 22d Leg., 1891 (amending TEX. CONST. art. 5, § 5).
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gave the new court of criminal appeals original and unlimited jurisdic-
tion to issue habeas corpus but limited its original jurisdiction to issue
other writs-such as mandamus and prohibition-to "such writs as
may be necessary to enforce its jurisdiction."25 On the other hand,
the jurisdiction of the supreme court was expanded to authorize the
court to issue the writs of mandamus, procedendo, and certiorari in a
manner unrelated to enforcement of its jurisdiction.26 The rationale
for this is not apparent. The action may well, however, have rested
upon the perception that despite the finality of the appellate jurisdic-
tion of the court of criminal appeals, the supreme court was the
"highest" state appellate tribunal and thus most properly the sole re-
pository of general extraordinary writ authority.2 7

In subsequent years, the Texas Supreme Court was at least occa-
sionally asked to exercise its original writ jurisdiction in criminal
cases and, even more occasionally, did so. Although this occurred
most often in situations involving requests that trial judges be ordered
to proceed to trial in order to avoid violating defendants' speedy trial
rights,28 the court did not limit its exercise of the writ authority to
these cases.2 9 The court of criminal appeals, on the other hand,

25. Id.
26. Id. §3.
27. Cf Norvell & Sutton, The Original Writ of Mandamus in the Supreme Court of

Texas, I ST. MARY'S L.J. 177, 179 (1969) (limited mandamus authority of court of criminal
appeals is "somewhat of an anachronism" and "inconsistent with the civil-criminal division of
jurisdiction between the two highest Texas courts").

This attitude continues and has been "constitutionalized." Under TEX. CONST. Art. V,
§ 31, as created in 1985, the Texas Supreme Court is made responsible for the "efficient admin-
istration" of the judicial branch of state government and is specifically directed to promulgate
necessary "rules of administration" for efficient and uniform administration of justice. Id., at
§ 31(a). Apparently this includes the administration of criminal as well as civil litigation,
although the Supreme Court's formal role in processing criminal cases is negligible. That
court is directed to promulgate rules of civil procedure. Id,, at § 31(b). Neither the adminis-
trative rules nor the rules of civil procedure, however, may be "inconsistent with the laws of
the state." Id., at §§ 31(a), 31(b). Under Section 31(c), the legislature is authorized but obvi-
ously not required to delegate power to make "other rules"-presumably including rules of
criminal procedure-to the court of criminal appeals or the supreme court.

28. Moreau v. Bond, 114 Tex. 468, 271 S.W. 379 (1925), appears to be the earliest re-
ported case in which the writ authority was so exercised. Ex parte Turman, 26 Tex. 708, 7 10
(1863), was a habeas corpus action in which the court found some need to address speedy trial
considerations. See generally Pope v. Ferguson, 445 S.W.2d 950, 950 (Tex. 1969) (supreme
court lacked "jurisdiction" to issue writ of mandamus instructing district court to dismiss
criminal case on grounds that defendant was denied speedy trial), cert. denied, 397 U.S. 997
(1970).

29. E.g., State v. Anderson, 119 Tex. 110, 122, 26 S.W.2d 174, 179 (1930) (relief granted
where trial judge improperly granted motion to dismiss on res judicata grounds); Burgermeis-
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demonstrated considerable restraint in its exercise of the writ power,
quite obviously to avoid exceeding its limited jurisdiction. °

This state of affairs contributed to the very limited role played by
the extraordinary writs in the appellate review process. The Texas
Supreme Court expressly indicated that the potential for conflict be-
tween a decision by that court in the context of a writ proceeding and
a later decision by the court of criminal appeals in an appeal from a
conviction contributed to its reluctance to grant writ relief.3 This
was undoubtedly reinforced by the supreme court's perception that a
conflict of this sort would not only be unseemly but inconsistent with
the apparent constitutional purpose of giving the court of criminal
appeals final substantive authority concerning matters pertaining to
criminal litigation.32 Even more importantly, the bifurcation of the
appellate process left the general authority to issue the writs in an
appellate tribunal removed from the day-to-day process of reviewing
criminal cases. Lack of familiarity with criminal matters almost cer-
tainly contributed to the supreme court's reluctance to issue the writs.
In addition, that court's separation from everyday criminal litigation

ter v. Anderson, 113 Tex. 495, 499, 259 S.W. 1078, 1079 (1924) (trial court in bail bond case
directed to consider reasons why judgment nisi should not be made final). In Stakes v. Rogers,
139 Tex. 650, 165 S.W.2d 81 (1942), the supreme court specifically rejected the contention that
writ relief should or must be denied because the underlying case was a criminal one. Id. at
641, 165 S.W.2d at 82.

30. Relief was granted in some cases where the court's appellate jurisdiction was at stake.
E.g., State ex rel. Vance v. Clawson, 465 S.W.2d 164, 169 (Tex. Crim. App. 1971) (relief
granted where, after mandate of court of criminal appeals issued, trial court improperly
granted defendant good time for time served in county jail); Ex parte Soto, 407 S.W.2d 787,
788 (Tex. Crim. App. 1966) (trial judge ordered to approve record because visiting judge had
authority to grant defendant extension of time). But applications were not entertained on their
merits in many cases. E.g., Bradley v. Miller, 458 S.W.2d 673, 675 (Tex. Crim. App. 1970)
(writ relief refused where defendant sought review of trial court's action in overruling plea of
former jeopardy); Ex parte Quesada, 34 Tex. Crim. 116, 116-17, 29 S.W. 473, 473 (1895)
(court of criminal appeals refused to order trial judge to try question of insanity after convic-
tion because court has no jurisdiction over appeals from such proceedings and therefore "the
writ in this cause would not be to enforce the jurisdiction of this court").

31. Pope v. Ferguson, 445 S.W.2d 950, 956-57 (Tex. 1969), cert. denied, 397 U.S. 997
(1970).

32. See Pope v. Ferguson, 445 S.W.2d 950 (Tex. 1969), cert. denied, 397 U.S. 997 (1970):
[O]ur jurisdiction to issue writs to district judges [in criminal cases] is even more
limited than in civil cases because of the duality of our appellate judicial system. In
issuing writs to judges in criminal cases, we must work within the procedural frame-
work of the Texas Code of Criminal Procedure as interpreted by the Court of Crimi-
nal Appeals, conceding to that court, where possible, every right of supremecy in
criminal causes which our constitution intended that it should have.

Id. at 954-95.
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left it less attuned to the location and seriousness of problem areas of
criminal justice administration and thus less tempted to develop the
writ authority as a means of addressing those problem areas.

B. Jurisdiction in the Court of Criminal Appeals: 1978-Present

Original jurisdiction over extraordinary writs was given to the
court of criminal appeals at a time when other major changes in the
Texas court structure occurred. This coincidence may have signifi-
cantly affected the development of that authority by the court.

In 1977, the 65th Legislature proposed amendment of the consti-
tution to expand the court of criminal appeals to nine members and to
authorize the court to sit in panels of three members. Almost inciden-
tal to this primary purpose, the proposal also expanded the jurisdic-
tion of the enlarged court to include general original jurisdiction to
issue the writs of mandamus and prohibition, that is, jurisdiction un-
limited by any requirement that the issuance of the writs be in the
enforcement of the jurisdiction of the court.33 There is little indica-
tion, however, that this was recognized at the time as laying the
groundwork for significant expansion of the use of the writs.

At a hearing on the proposal before the House Committee on
Constitutional Amendments,34 the entire court of criminal appeals ap-
peared although only Presiding Judge John Onion testified. House
sponsor Representative Robert Hendricks' explanation of the propo-
sal included no mention of the expansion of the court's writ power
and emphasized the need to alleviate the court's backlog. He com-
mented that he was aware of no opposition to the proposal. Presiding
Judge Onion's testimony did touch upon the expansion of writ juris-
diction and explained it as a means of rendering resort to the Texas
Supreme Court as unnecessary. This, he emphasized, would avoid
potential conflict between the two appellate courts. In regard to the
uses of the writs, he mentioned only their function in implementing
defendants' right to speedy trial but did not foreclose broader use of
the power by the court. That the legislative drafters of the amend-
ment failed to foresee a significant expansion of judicial review as a
result of the amendment is confirmed by the bill analysis. The part of
the analysis titled, "Purpose of the Resolution" did not mention the
revision of the court's writ authority and the section-by-section con-

33. Tex. S.J. Res. 18, 65th Leg., 1977 TEx. GEN. LAWS 3359.
34. See Tape Recordings of Hearings held by House Committee on Constitutional

Amendments, April 6, 1977, on file with Texas House of Representatives.

[Vol. 17:75
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sideration merely presented the change in language with no analysis
of or comment upon its significance." In any case, the proposal-
including the expansion of the court of criminal appeal's writ jurisdic-
tion-was approved by the voters36 and became effective January 1,
1978.

The next legislature approved a comprehensive revision of the
appellate court structure.37  This created the intermediate courts of
appeal to which most convicted defendants had an appeal as of
right.3" The court of criminal appeals was given discretionary author-
ity but no duty to review decisions of the courts of appeal.39 This
revision was approved by the voters' and became effective September
1, 1981. The language conferring writ jurisdiction upon the court of
criminal appeals was also modified, 4 but this made no significant
changes in that authority.42

Also in September of 1981, the Rules of Post Trial and Appellate
Procedure in Criminal Cases, promulgated by the court of criminal
appeals, became effective.43 The list of situations offered in the rules
as indicating the character of reasons that will be considered by the
court in determining whether to review the decision of a court of ap-
peals" suggest that the court itself perceived the revision as directing
it to focus upon broader considerations rather than upon a case-by-
case evaluation of whether the correct results were reached below. To
the extent that the court acts in a manner consistent with this percep-

35. HOUSE COMM. ON CONSTITUTIONAL AMENDMENTS, BILL ANALYSIS, Tex. SJ. Res.
18, 65th Leg. (1977).

36. See 1979 TEX. GEN. LAWS at 3266.
37. See Tex. S.J. Res. 36, 66th Leg., 1979 TEX. GEN. LAWS 3223.
38. Id. § 5 (amending TEX. CONST. art. V, § 6).
39. Id. § 4 (amending TEX. CONST. art. V, § 5). In the event of the imposition of the

death penalty, appeals from district courts go directly, as of right and automatically, to the
court of criminal appeals. Id.

40. See 1981 TEX. GEN. LAWS 4253.
41. See TEX. CONST. art. V, § 5.

42. The court's jurisdiction in original habeas corpus matters was modified so as to no
longer be limited to "criminal law matters," restoring it to its pre-1978 status. See Thomas v.
Stevenson, 561 S.W.2d 845, 848 (Tex. Crim. App. 1978) (Onion, P.J., concurring).

43. See TEX. R. CRIM. App. P.
44. Among the situations listed are those in which the courts of appeal are in conflict and

those involving "important" questions of law which "should be" but have not been settled by
the court of criminal appeals. The final situation encompasses situations in which one of the
lower courts has so far departed from "the accepted and usual course of judicial proceedings
. . . as to call for an exercise of the Court of Criminal Appeals' power of supervision." Id.
302(c).
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tion of its role as that of a supervisory tribunal,4 5 the function of the
court will have undergone a significant transformation as a result of
the 1981 revision of the court structure.

The rules promulgated in 1981 also addressed directly the pro-
cess of invoking the court's original writ jurisdiction.46 Original ap-
plications for the writs must be accompanied by a motion for leave to
file. The application will be administratively assigned to one of the
judges, who is to conduct an initial review and to report to the court.
If, upon this report, five members of the court are of the "tentative
opinion" that the application should be set for submission, the motion
for leave to file will be granted. 47 A response to the application may
be invited or ordered. Submission may or may not involve oral argu-
ment before the court.

In practice, however, the process sometimes proceeded less for-
mally. If the court informally determined that an application had
merit, an informal communication of this perception might be made
to the trial judge, perhaps by the court's staff. If the judge then "cor-
rected" the situation, no formal action on the application was neces-
sary. It is unlikely that this occurs now with any frequency.48 The

45. Whether the court is actually exercising its discretionary review powers in this way is
not clear. Judge Clinton has been critical of some actions of the tribunal on the ground that
they are inconsistent with the court's new role. See Cuddy v. State, No. 989-83, slip op. at 32-
33. (Tex. Crim. App. June 23, 1984) (Clinton, J., dissenting) (majority's willingness to decide
case on grounds other than those presented in petition for discretionary review amounts to
slipping back into the court's old character as one of direct appeal); Harris v. State, 684
S.W.2d 687, 691 (Tex. Crim. App. 1984) (Clinton, J., dissenting) (majority's reluctance to
defer to court of appeals is inconsistent with court's new role).

46. See TEX. R. CRIM. APP. P. 313.
47. On the other hand, in Cross v. Metcalfe, 582 S.W.2d 156 (Tex. Crim. App. 1979), a

majority of the judges concluded, after oral argument, that leave to file had been "impro-
videntally granted" and, without explanation, dismissed the order. Cf id. at 159 (Clinton, J.,
dissenting) (majority's action is "destruction of the 'rule of four' ").

48. This practice was challenged in Durrough v. State, 620 S.W.2d 134 (Tex. Crim. App.
1981). The trial court concluded that dismissal of an earlier indictment barred the state from
seeking the death penalty and entered an order to this effect. In response, the state sought
mandamus relief from the court of criminal appeals. The trial judge announced that he had
received an informal communication from the court of criminal appeals that the state should
not be barred from seeking the death penalty but that if the order was withdrawn the court
would take no action on the application for the writ. The order was withdrawn and the de-
fendant was convicted and sentenced to death. On appeal, the defense moved to disqualify the
judges of the court of criminal appeals, apparently on the ground that the informal action
taken earlier, without giving the defense an adequate opportunity to be heard, cast into doubt
the ability of the judges to rule impartially upon the contention formally presented in the
appeal. Although acknowledging that the defense complaints were "not without weight," id.
at 144, the court found no need to disqualify its members, reasoning that they could and did
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court's staff may contact personnel at the trial court in order to obtain
information related to such matters as the current and continuing
existence of an issue given any further action taken since the filing of
the application. Trial judges not infrequently contact the court's staff
to inquire concerning possible and desirable responses to the filing of
an application. But overt efforts to persuade trial judges to acquiesce
in an informal "decision" by the court are not made.4 9

The Texas appellate courts lost no time following the 1978 con-
stitutional amendment in setting about the task of fleshing out the
new allocation of responsibility. On December 30, 1977, a petition for
a writ of mandamus directing a trial judge to afford a speedy trial on
pending criminal prosecutions was filed with the supreme court by
one Joe Earl Thomas. The supreme court-on February 7, 1979
transferred the case to the court of criminal appeals "for that court's
determination of its jurisdiction concurrent with that of the Supreme
Court of Texas to consider the merits of a petition for a speedy
trial."5 ° In Thomas v. Stevenson,5 decided February 22, 1978, the
court of criminal appeals held that as a result of the 1978 revision it
did have such jurisdiction and exercised it by directing that Thomas
be tried. Although the supreme court's jurisdiction was not reduced
by the changes, its actions in Thomas leave no doubt that it will be
unenthusiastic about and perhaps totally unwilling to exercise that
jurisdiction where the underlying litigation is criminal in nature and
the court of criminal appeals therefore has "concurrent"52

give complete and impartial "plenary" consideration to the defense contention in the direct
appeal process. Id. Nevertheless, the court appeared to agree that the practice of informal
action on applications for the writs presented serious problems, focusing upon the adequacy of
the parties' opportunities to be heard.

49. The court of criminal appeals also adopted the practice of actually causing a writ to
issue only if the trial judge failed to act in a manner consistent with the opinion of the appellate
court. Thomas v. Stevenson, 561 S.W.2d 845, 847 (Tex. Crim. App. 1978). This was appar-
ently done to reduce the risk that trial judges would regard writ review as a more personal
attack upon their actions than traditional appellate review. In State ex rel. Turner v. McDon-
ald, 676 S.W.2d 375, 379 (Tex. Crim. App. 1984) (per curiam), the court concluded that the
district judge had failed to comply with the "relief conditionally granted" in State ex rel. Bryan
v. McDonald, 662 S.W.2d 5 (Tex. Crim. App. 1983), and therefore entered an order directing
the judge to set aside certain sentencing guidelines and to cease and desist from the practices
condemned in the earlier opinion.

50. Order, Thomas v. Stevenson, 561 S.W.2d 845 (Tex. Crim. App. 1978).
51. 561 S.W.2d 845 (Tex. Crim. App. 1978).
52. See id. at 846; see also Dearing v. Wright, 653 S.W.2d 288, 290 (Tex. 1983) (dis-

missing for lack of jurisdiction an appeal from an order denying injunction to bar marihuana
prosecution, because of a desire to refrain from "interfering with the appellate process in crimi-
nal matters").
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jurisdiction.
Less than a month later, the court of criminal appeals in State ex

rel. Vance v. Routt53 made clear that the 1978 expansion of its juris-
diction was not limited in its effect to speedy trial cases. In Routt, the
state sought relief from a district judge's action entering judgment in a
bond forfeiture action for less than the face amount of the bond.
Granting relief, the court of criminal appeals implicitly held the ex-
panded writ authority applicable to situations other than speedy trial
ones, as long as those situations regard "criminal matters." It also
made clear-although it failed to discuss the matter-that the new
writ jurisdiction would be exercised on behalf of the state as well as
the defense. Proceeding to lay the groundwork for further develop-
ment of its new jurisdiction, the court adopted for purposes of its new
general writ authority versions of the traditional limitations upon the
availability of the writs. It explained that it would regard mandamus
relief as available only where no remedy "at law" is available. 4 Fur-
ther, the court emphasized that the scope of review pursuant to the
writ process would be limited. Mandamus would not be used, it com-
mented, to compel "a discretionary act as distinguished from a minis-
terial act,"" although it acknowledged that even a particular
judgment might be compelled "if that judgment is the only proper one
that can be rendered in the circumstances . . 6

Since Thomas and Vance, the court of criminal appeals has exer-
cised its new writ authority quite frequently. Judge Clinton may have
engaged in hyperbole when, in 1984, he offered that "all recent indica-
tions" are that the court "intends to get into the mandamus/prohibi-
tion business full time . . . . "T But the reported decisions of the
court make clear both that the new writ authority is an increasingly
important part of the Texas criminal litigation process and that its
exercise presents a number of significant problems.

The recent development of the general writ jursidiction in the
court of criminal appeals adds a significant factor to these problems.
Much of the precedent on extraordinary writs deals with their appli-
cablility in the context of civil litigation. This precedent may or may

53. 571 S.W.2d 903 (Tex. Crim. App. 1978).
54. Id. at 907.
55. Id.
56. Id.
57. State ex re. Holmes v. Denson, 671 S.W.2d 896, 900 (Tex. Crim. App. 1984) (Clin-

ton, J., concurring).
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not be applicable to the writ jursidiction in criminal litigation. Yet, as
Judge Clinton has recently warned,5 8 there may be a tendency to un-
critically apply case law dealing with the writs in the civil context to
criminal litigation. To the extent that this occurs, the writs in the
criminal context may develop without full and reasoned consideration
of the needs presented by the criminal litigation process.

C. Issues Raised by the Writ Authority

Seven years of experience with the expanded writ jurisdiction of
the court of criminal appeals indicates that four major issues are
presented:
1. Under what circumstances will the possibility of the case later
reaching the court by direct review bar earlier review by means of the
writs?
2. To what extent is the issuance of the writs discretionary with the
court and-to the extent discretion exists-on what basis will or
should this discretion be exercised?
3. What, if any, limits are placed upon the availability of writ relief
to the state by the strong traditional policy against state appeals em-
bodied in article V, section 26 of the Texas Constitution?
4. When review of an issue is undertaken by means of the writs,
what is the scope of review and how does that scope of review relate
to the review that is available when (and if) an issue reaches the court
by means of direct appeal?
These issues are explored in the following sections of this Article.

II. AVAILABILITY OF OTHER REMEDIES

The Texas Court of Criminal Appeals has never explicitly aban-
doned its clear adoption in Routt of what it perceived to be the tradi-
tional position that writ relief will be available only where no other
remedy-generally, a remedy "at law" or, more specifically, by ap-
peal-is available. Whether this was in fact an actual requirement for
writ relief is uncertain. One leading commentator on the writ author-
ity has offered that where other requirements for writ relief existed,
the availability of an appeal sometime in the future from any final
judgment that might be entered in the action did not prevent issuance
of the writ. At most, he suggested, the availability of post-judgment

58. See State ex re. Millsap v. Lozano, 692 S.W.2d 470, 483 (Tex. Crim. App. 1985)
(Clinton, J., concurring).
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appeal constituted a factor to be considered in the appellate court's
exercise of discretion as to whether or not to issue the writ.59

Nevertheless, it is clear that most if not all courts purport to ap-
ply some sort of requirement that no adequate remedy by appeal be
presently available or be sufficiently in the offing. 6 Many courts find
substantial flexibility in the requirement, often by means of careful
evaluation of the "adequacy" of the remedy provided by appeal from
convictions or otherwise. 6 In addition, others find "exceptions" to
the requirement on a variety of grounds, including the "jurisdic-
tional" nature of the claimed error62 and the apparent uselessness of
the trial.63 It may well be feasible to construct a reasonable argument
for the inapplicability or inadequacy of the appellate remedy in almost
any case in which an appellate court wishes to grant writ relief.

There is also some support for the proposition that issuance of
the writs pursuant to the supervisory responsibilities of the appellate
courts needs to be distinguished from traditional uses of the writs.

59. Harvard Note, supra note 1, at 601 n.34. If appeal is available at the time application
is made for a writ, the "present" right of appeal probably bars writ relief. Id.

60. E.g., State ex rel. Automotive Emporium, Inc. v. Murchison, 289 Or. 265, -, 611
P.2d 1169, 1172 (1980). The Oregon court stressed that for a defendant, a post-conviction
appeal is generally an adequate remedy despite the need, in regard to some issues, to show
"prejudice" as well as error, and the increased burden of going through trial to reach the
appellate tribunal. Id. at -, 611 P.2d at 1171; see also Legal Aid Soc'y v. Schneinman, 53
N.Y.2d 12, 422 N.E.2d 542, 544, 439 N.Y.S.2d 882, 884 (1981) (defendant's claim that case
should have been removed to assure him trial before a lawyer judge could be raised in appeal
from any conviction resulting); State ex rel. Leis v. Outcalt, 62 Ohio St. 2d 331, -, 405 N.E.2d
725, 726 (1980) (per curiam) (state's claim that trial judge improperly sentenced defendant
would not be reviewed in writ proceeding because state had right, with leave of trial court, to
appeal).

61. See Nelson v. Roylston, 137 Ariz. 272, -, 669 P.2d 1349, 1350 (Ct. App. 1983)
(post-conviction appeal was not adequate remedy for purported denial of adequate finding of
probable cause by grand jury, because absence of such finding would not be in issue in appeal
from otherwise error-free trial); Mackin v. Ryan, 672 S.W.2d 60, 61 (Ky. 1984) (lack of appeal
from order declaring mistrial deprived defendant of adequate remedy by appeal, without con-
sideration of appeal from any subsequent conviction as might occur).

62. See State ex rel. Automotive Emporium, Inc. v. Murchison, 289 Or. 265, - n.5, 611
P.2d 1169, 1171 n.5 (1980) (remedy by appeal is insufficient if trial court is improperly assert-
ing jurisdiction or venue is improper).

63. In Hawkins v. Superior Court, 196 Colo. 86, 580 P.2d 811 (1978), the defendant
sought relief directing the superior court to afford him a trial de novo instead of reviewing his
conviction for error in the record. After concluding that the court below exceeded its "juris-
diction" in rejecting the demand for a trial de novo, the Colorado Supreme Court continued:
"Petitioner's only other remedy would be to pursue a fruitless appeal and then petition this
court for a writ of certiorari. We do not believe that forcing the petitioner to pursue a sham
appeal provides him with a 'plain, speedy, and adequate' remedy at law." Id. at -, 580 P.2d
at 813.
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The Illinois Supreme Court, for example, has indicated that when
writ review is undertaken, pursuant to its supervisory responsibilities,
to address a question of "importance to the administration of justice,"
traditional requirements for writ relief-including the requirement of
no remedy by appeal-are not applicable.' 4

Like many other courts, the court of criminal appeals--despite
its adherence to the announcement in Routt that it would abide by a
''no appeal" requirement-has been unwilling to live with the letter of
any strict requirement of this sort. As a result, however, the availabil-
ity of the writ has become substantially clouded. Although the court
has not acknowledged this, the requirement that other remedies be
unavailable presents somewhat different problems depending upon
who is seeking the extraordinary relief.

A. Relief Sought by the State

The state has no right to appeal in Texas criminal cases.65 Since
Routt, the court of criminal appeals has assumed that this renders
other remedies available and therefore fulfills this requirement for
relief.66

Judge Clinton, however, has suggested that at least in some situa-
tions where the trial judge rules for the defense, the prosecution may
simply begin again and litigate the appropriateness of the trial court's
action when and if it is raised in the subsequent litigation.67 This
would permit review by an appellate court, of course, only if the trial
court in the second proceeding took a different position than the trial
court in the first proceeding. Thus if any defense claims based on the
first proceeding were rejected and the defendant convicted, the issue
could be presented on direct appeal from that conviction. If the trial

64. People ex rel. Bier v. Scholz, 77 I11. 2d 12, 394 N.E.2d 1157 (1979); see also State ex
rel. Westfall v. Clifford, 617 S.W.2d 102, 104 (Mo. Ct. App. 1981), in which the court held
that the state's remedy by appeal was not a bar to writ relief because the issue-whether traffic
tickets with unverified signatures could serve as charging instruments-was one of widespread
importance that required immediate determination.

65. See infra text accompanying note 172.
66. State ex rel. Vance v. Routt, 571 S.W.2d 903, 907 (Tex. Crim. App. 1978); see also

State ex rel. Wade v. Mays, 689 S.W.2d 893, 897 n.9 (Tex. Crim. App. 1985). Generally, the
unavailability of other remedies appears to have been regarded as so evident as to require no
discussion or mention. E.g., State ex rel. Curry v. Gray, 599 S.W.2d 630 (Tex. Crim. App.
1980); State ex rel. Hawthorn v. Giblin, 589 S.W.2d 431 (Tex. Crim. App. 1979).

67. See State ex rel. Holmes v. Denson, 671 S.W.2d 896, 900 (Tex. Crim. App. 1984)
(Clinton, J., concurring), urging that the state could contest a trial judge's order that charges
not be refiled by refiling the cases.
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court in the subsequent proceeding took the same position as the trial
court in the first and granted relief that ended the second proceeding,
the state would be left again in a nonappealable position.

The majority of the court, however, has implicitly rejected the
position that the availability of such alternatives bar writ relief. Per-
haps this is on the ground that the likelihood of such efforts providing
the state with relief-in the form of a different decision on the issue in
the second proceeding-is so low that on balance it is inappropriate to
require the state to resort to it as an alternative to the writ process.68

If so, however, this modifies the underlying requirement by demand-
ing only that no alternatives presenting a certain unspecified likeli-
hood of relief be available. As applied to state applications for the
writs, this modified version may create no difficulty. But if a similar
willingness to abandon an absolute requirement of no alternative rem-
edies develops in other contexts, more problems may arise.

B. Relief Sought by a "Nonparty"

Some of the decisons of the court of criminal appeals can be ex-
plained on the ground that the person or entity seeking writ relief is
not a party to the litigation. Thus the aggrieved entity's technical
inability to appeal may render the appellate process unavailable.
Even though the action may culminate in a judgment from which the
defendant may appeal, this may be an insufficient remedy for a non-
party. The remedy by appeal which must be available, it can be ar-
gued, must be one which the injured entity can invoke and over which
it has control.

This may explain those cases in which a nonparty seeks relief

68. In Grimm v. Garner, 589 S.W.2d 955 (Tex. 1979), the respondent had sought relief in
a district court, in effect for review of the refusal of a justice of the peace, in a traffic prosecu-
tion, to dismiss the action on Speedy Trial Act grounds. If convicted, the respondent had
available a trial de novo on appeal to the county court. But he urged this was insufficient
because that process involved no review of whether the justice erred in denying the motion to
dismiss. Finding that the district court erred in granting relief, the supreme court reasoned
that the trial de novo was an adequate remedy to bar mandamus relief. While no "review" of
the justice's decision was provided, the respondent would be free to again move-in the county
court-for dismissal and to secure a ruling on that motion. Id.

If a defendant is barred from writ relief because he has an opportunity for a second pro-
ceeding at which he can again raise the rejected argument, why should the state not be re-
quired to reprosecute? Perhaps the difference is that the state's reprosecution is likely to be in
the same court which is unlikely to reverse its earlier position. The defendant's trial de novo,
on the other hand, is in a different court which is substantially more likely to reach a different
result on the merits.

[Vol. 17:75
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from a discovery or disclosure order by the trial court. In Texas
Board of Pardons & Paroles v. Miller,69 for example, the Board sought
and obtained review of an order entered by a district court in a pend-
ing prosecution. The order directed that defense counsel be permitted
to review all files and letters kept by the Board concerning the defend-
ant and specifically all letters written to the Board by the complain-
ant, defendant's ex-wife. This implicated, among other
considerations, the Board's interest in maintaining reasonable confi-
dentiality of its files. Appeal would be available if the defendant was
convicted. But since he had received the disclosure required, he had
neither the ability nor the inclination to present the matter in any
such appeal as might follow. The Board, of course, would not be a
party to the appeal and would have no ability to raise issues not urged
by the parties.

Similarly, in White v. Reiter,"° a lawyer appointed to represent a
defendant sought relief from the district court's refusal to permit him
to withdraw. The attorney claimed that his employment by the Texas
Department of Corrections as staff counsel for inmates created a con-
flict of interest; the defendant was charged with several offenses aris-
ing out of an attempted escape from a Department facility. An
opinion written by Judge Clinton" l noted that although the party
seeking relief was the attorney, clearly at issue were the interests of
other inmates whom the attorney served in his capacity as a staff
counsel. If the trial resulted in acquittal, the issues related to any
conflict of interest would not be reviewable, yet the proceedings might
well affect them.7 2 Judge Clinton might well have added that in the
event of a conviction, it was at best questionable whether the interests
of those other inmates would appropriately be left to representation
by the attorney who claimed a conflict between his duty to them and
his duties to the newly-convicted defendant.

These cases suggest that the court may have tacitly adopted an
approach under which the appeal must be available to the entity seek-
ing relief. That the issue might reach the appellate courts under cir-
cumstances in which the entity seeking relief would not be a party and
would have no formal role in the proceedings is apparently not a suffi-

69. 590 S.W.2d 142 (Tex. Crim. App. 1979).
70. 640 S.W.2d 586 (Tex. Crim. App. 1982).
71. Five judges concurred in the result only.
72. 640 S.W.2d at 593.
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cient basis for regarding writ relief as unavailable. 73 As Miller and
White demonstrate, this is a reasonable position. If nonparties to the
litigation are to be able to challenge the effects of trial court orders
upon them, the availability of appellate remedies to other participants
in the litigation should not deprive the nonparties of otherwise appro-
priate access to appellate tribunals.

C. Relief Sought by Accused

The hardest questions are raised when writ relief is sought by an
accused who, in the event of conviction, will have authority to take
control over any appeal that is taken. The potential availability of
such a later appeal is often said to constitute a rigid bar to earlier writ
review. But the court of criminal appeals shares with the Texas civil
courts an unwillingness to give writ requirements such a rigid con-
struction. In both areas, however, the requirement of no remedy by
appeal serves primarily as a vehicle for implementing a policy against
"piecemeal" litigation of criminal matters. This policy needs to be
examined before discussion of the no appeal requirement in this
context.

1. The Policy Against "Piecemeal" Criminal Litigation

The traditional position that the appellate process should be
structured so as to minimize the interruption of the trial of cases was
emphatically articulated by the Texas Supreme Court in Pope v. Fer-
guson.7 4 Refusing to direct a district court to dismiss a prosecution on
the ground that the defendant's sixth amendment right to a speedy
trial was violated, the court explained that interlocutory review of is-
sues would lead to unacceptable interference with the processing of
cases by trial courts.75

73. This also explains the court's willingness to address, on application of a news media
organization, the merits of a trial judge's decision to limit access to trial proceedings. Houston
Chronical Publishing Co. v. Shaver, 630 S.W.2d 927 (Tex. Crim. App. 1982) (en banc).

74. 445 S.W.2d 950 (Tex. 1969), cert. denied, 397 U.S. 997 (1970).
75. Trials must be orderly; and constant interruption of the trial process by appel-
late courts would destroy all semblance of orderly trial proceedings. Moreover, with
this type of intervention, the fundamental concept of all American judicial systems of
trial and appeal would become outmoded. Having entered the thicket to control or
correct one such trial ruling, the appellate courts would soon be asked in direct pro-
ceedings to require by writs of mandamus that trial judges enter orders, or set aside
orders [in a variety of other situations].

Id. at 954.

[Vol. 17:75
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Interloctutory appeals in criminal cases may be barred by article
V, section 5 of the Texas Constitution.7 6 The leading case from the
court of criminal appeals, State v. Parr," holds specifically that the
court has no original jurisdiction to entertain a petition for leave to
file a prayer for a declaratory judgment concerning the merit of a plea
of limitations in a pending action. 8 Finding no authority in article V,
section 5 for such an action, the court denied leave to file. But the
absence of jurisdiction over such an original action does not necessar-
ily address the time at which the court can entertain an appeal from
an action over which it clearly has appellate jurisdiction.

On the civil side, however, the Texas Supreme Court has, since
the days of the Republic, construed its constitutional grant of "appel-
late" jurisdiction as requiring a final judgment.7 9 In Morrow v.
Corbin,s0 the court noted that appeals from certain interlocutory or-
ders were permitted by statute and it assumed the permissibility of
such appeals. The orders from which these statutes authorize appeal,
it commented, were "judgments, which though interlocutory in form
as effectively deprive the litigant of his rights or his property for the
time being as do final judgments or decrees."8 This, of course, sug-
gests a constitutional limit upon the circumstances in which the legis-
lature can authorize interlocutory appeals. If the same reasoning is
applied to the constitutional grants of appellate jurisdiction to the
courts of appeal and the court of criminal appeals, of course, interloc-
utory appeals are constitutionally limited to situations in which the
order effectively deprives the litigant, at least temporarily, of rights or
property.

Whatever the scope of constitutional limits upon interlocutory
appeals, these limits probably do not directly affect the scope of the
writ authority. Since original jurisdiction to issue the extraordinary
writs is a separate and distinct grant of authority, it is unlikely to be
limited by either the definition of "appellate" jurisdiction or the ab-

76. Ex parte Trillo, 540 S.W.2d 728, 732 (Tex. Crim. App. 1976) ("court's refusal to
entertain interlocutory appeals is based upon Art. V, Sec. 5 of the Texas Constitution").

77. 293 S.W.2d 62 (Tex. Crim. App. 1956).
78. Id. at 62-63. The state had attempted to invoke the Uniform Declaratory Judgments

Act. See TEX. REV. CIv. STAT. ANN. art. 2524-1 (Vernon 1965).
79. The leading cases hold that the supreme court has no jurisdiction to consider a ques-

tion certified by a district court before the entry of a final judgment. Morrow v. Corbin, 122
Tex. 553, 574-75, 62 S.W.2d 641, 651 (1933); Republic v. Laughlin, Dallam 412, 413 (1841).

80. 122 Tex. 553, 62 S.W.2d 641 (1933).
81. Id. at 572-73, 62 S.W.2d at 651.
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sence of jurisdiction to entertain original actions for declaratory judg-
ments.8 2 But the constitutional nature of the general bar to
interlocutory appeals indicates that the policy against piecemeal liti-
gation is an important one entitled to great weight in resolving other
procedural issues, including those relating to the writ authority.

Despite the ringing tone of the Texas courts' denouncements of
piecemeal litigation, the policy may have been actually abandoned or
at least significantly breached. Texas criminal procedure provides a
number of opportunities for interlocutory access by defendants to the
appellate process. Many, however, are designed to provide review of
issues unrelated to guilt or innocence and any effect they have upon
guilt issues is incidental.

The procedures for review of bail decisions are illustrative. Arti-
cle I, section 1 la of the Texas Constitution specifically provides for
interlocutory appeals from orders entered pursuant to the procedures
set out in that section for denial of bail."3 Both denial of bail in capi-
tal cases84 and the setting of what a defendant perceives as excessive
bail may be challenged by application for a writ of habeas corpus in
district court and appeal from denial of relief.8 5 In theory, this proce-
dure is intended only to address the propriety of pretrial limitations
on the defendant's liberty and any resolution of issues that also relate
to guilt-innocence is incidental.8 6 But inevitably this process some-
times results in pretrial resolution at the appellate level of matters

82. In Morrow, however, the supreme court appeared to regard mandamus authority as
subject to the final judgment requirement and to reconcile the two. It reasoned that manda-
mus lies only to compel a trial court to proceed to trial, apparently because the trial court's
inaction amounts to a "final" decision, but not to direct the trial tribunal as to how to decide
the case before the trial court itself has done so. Id. at 559, 62 S.W.2d at 644.

83. TEX. CONST. art. I, § I la; see exparte Davis, 574 S.W.2d 166 (Tex. Crim. App. 1978)
(appeal entertained from order refusing to set bail over defendant's claim that denial of bail
had exceeded 60 day limit). The constitutional provision might be read as permitting appeal
only from an order denying bail. In Davis, however, the court read the provision as permitting
appeal from an order refusing to set bail after the time during which bail can be denied had
arguably expired. The court carefully commented that "[nlot every order relating to bail in a
criminal case, even after the provisions of Art. I, § 1 Ia. . . have once been invoked, is appeal-
able ...... 574 S.W.2d at 169.

84. See TEX. CONST. art. I, § 11.
85. E.g., Beck v. State, 648 S.W.2d 7, 9 (Tex. Crim. App. 1983) (appeal lies to court of

appeals rather than court of criminal appeals); Ex parte Williams, 619 S.W.2d 180, 183 (Tex.
Crim. App. 1981).

86. In an effort to implement this approach, the court of criminal appeals has announced
that in bail cases it will avoid discussion of the facts so as to reduce the risk that subsequent
trial court action will be influenced by the opinion. See Ex parte Hammonds, 155 Tex. Crim.
82, 84, 230 S.W.2d 820, 821 (1950).
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directly related to guilt or innocence.87

The availability of habeas corpus has also served as a means of
providing interlocutory appellate review of issues other than those re-
lated to bail, although again this is usually as an incident to appellate
consideration focused upon other questions. Habeas corpus will lie to
test the facial constitutionality of the statute under which a defendant
is charged,8 8 on the rationale that the validity of the statute controls
the state's ability to restrain the defendant pending a trial on the mer-
its. Similarily, habeas corpus lies to assert pretrial a claim that an
indictment shows on its face that the prosecution is barred by limita-
tions,89 and a claim that an indictment is void because of noncompli-
ance with a specific statutory requirement of a pre-indictment
examining trial.9°

The only situation in which habeas corpus has been purposely
used to provide pretrial appellate review of pretrial rulings on matters
related to guilt or innocence is in the context of claims of former jeop-
ardy. Where, in a second trial, a defendant's pretrial claim of former
jeopardy has been rejected by the trial judge, appellate review of this
ruling can be secured by habeas corpus.9" This holding, however, was
the result of a perception that federal constitutional considerations
demand that pretrial appellate review of such a determination be
available 92 and the absence of any legislatively developed vehicle for
this.

These situations may be regarded as so breaching the general pol-
icy of disfavoring interlocutory review as to greatly reduce the weight
that the policy should be given. But the case law suggests that the
policy has been breached only when necessary to provide appellate
review of matters-such as pretrial detention-that could not be
meaningfully reviewed on appeal from a conviction or where such re-
view is mandated by federal constitutional concerns. Moreover, the
policy against interlocutory appeals has held firm in those areas where

87. For an example of the willingness of the court of criminal appeals to address matters
in the bail context, see Ex parte Davis, 542 S.w.2d 192 (Tex. Crim. App. 1976).

88. See Ex parte Halsted, 147 Tex. Crim. 453, 457, 182 S.W.2d 479, 482 (1944).
89. Ex parte Dickerson, 549 S.W.2d 202, 203 (Tex. Crim. App. 1977).
90. Menefee v. State, 561 S.W.2d 822 (Tex. Crim. App. 1977). Perhaps curiously, habeas

corpus does not provide a means of challenging the sufficiency of the information to support
the probable cause finding inherent in an indictment. Ex parte Oliver, 374 S.W.2d 894, 895
(Tex. Crim. App. 1964).

91. See Ex parte Robinson, 641 S.W.2d 552, 553-54 (Tex. Crim. App. 1982).
92. See Abney v. United States, 431 U.S. 651 (1977).
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review would be most burdensome upon the system. None of the ve-
hicles used to circumvent the prohibition against interlocutory ap-
peals permit pretrial appellate review of a trial court's action in
overruling a pretrial motion to suppress evidence.93 It is not entirely
clear whether pretrial review of charging instrument defects is avail-
able, but most indications are that such review cannot be obtained.94

On balance, Texas criminal procedure still adheres quite strongly to
the position that the trial court processing of criminal cases should
not be interrupted by interlocutory appellate review of issues related
to the state's ability to prove defendants' guilt. The policy against
piecemeal litigation, therefore, remains entitled to substantial weight,
in the context of the extraordinary writs as well as elsewhere.

2. The "No Appeal" Requirement in Civil Writ Law

Despite its adherence to the technical requirement of the unavail-
ability of a remedy by appeal, the Texas Supreme Court has evidenced
a willingness to functionally ignore that requirement when it regards
the delay necessary for appeal as too burdensome or when it otherwise
wishes to render matters reviewable by means of the writs. In Fulton
v. Finch,95 for example, judgment in a civil action was rendered for
the defendants. A new trial was granted, but the trial court then set
aside the new trial and reinstated the original judgment. Although it
acknowledged that appeal was available, the supreme court neverthe-
less granted mandamus relief directing the trial judge to proceed as if
the last action had been the granting of the new trial.96

Any remaining rigidity of the "no appeal" requirement was elim-

93. See Ex parte Conner, 439 S.W.2d 350, 350 (Tex. Crim. App. 1969) (refusing to de-
velop habeas corpus vehicle for such review).

94. See Exparte Rodriquez, 413 S.W.2d 919, 920 (Tex. Crim. App. 1967) (pretrial review
would be inappropriate on habeas corpus of claim that indictment alleging prior conviction
was invalid because prior conviction had been obtained in violation of right to counsel). On
the other hand, the court of criminal appeals has suggested that pretrial habeas corpus is
available to address a claim that an indictment is "void," although not a claim of a defect that
renders the instrument only "voidable." See Ex parte Fertitta, 167 Tex. Crim. 483, 484, 320
S.W.2d 839, 840 (1959). In a recent case of widespread interest (since the defendant was a
sitting attorney general of the state), the Austin Court of Appeals held-by a 2-1 vote-that
habeas corpus could not be used to obtain an appellate determination of whether an indictment
suffered from even a fundamental defect. Ex parte Mattox, 683 S.W.2d 93, 95 (Tex. App.-
Austin, 1984, writ refd). The court of criminal appeals, Judge Teague concurring with opin-
ion, denied review. Mattox v. State, 685 S.W.2d 53 (Tex. Crim. App. 1985) (en banc).

95. 346 S.W.2d 823 (Tex. 1961).
96. The rationale for the holding is discussed infra text accompanying note 108.
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inated by Jampole v. Touchy.9 7 Agreeing to review in a writ proceed-
ing a trial court action denying discovery, the supreme court first
noted that it had in 1977 granted writ relief in two cases directing
disclosure. Despite the absence of any consideration in those cases of
the propriety of review of the orders at the preliminary stage involved,
the court in Jampole posed the issue was whether those decisions
should be overruled. It declined to take such drastic action.98 As-
suming for purposes of further discussion that a no appeal require-
ment applied, it proceeded to construe that requirement as barring
writ relief only if the appeal remedy was "equally convenient, benefi-
cial, and effective as mandamus."99 Review of the discovery order by
appeal, it then concluded, did not bar writ relief for two reasons.
First, the need to show on direct appeal that denial of discovery was
harmful would impede the wronged party from getting the issue
before the appellate tribunal. Presumably, by this it meant that ap-
peal was neither as "effective" nor as "beneficial" as mandamus re-
view. Second, review by appeal would require the wronged party to
go through a lawsuit "debilitated" by lack of discovery where that
lawsuit was a certain nullity. Presumably, this meant that appeal was
not as "convenient" as writ review. It then proceeded to address on
its merits the propriety of the trial judge's ruling.

Jampole makes clear that the Texas Supreme Court regards itself
as free to disregard the no appeal writ requirement when it determines
that the requirement does not effectively serve its purpose. In decid-
ing whether the requirement effectively does this, it weighs the cost of
"piecemeal" litigation against the somewhat similar costs of pro-
tracted litigation for the sole or major purpose of presenting an issue
to the appellate judiciary. As a result, however, the no appeal re-
quirement has little or no significance as a meaningful limit on the
writ authority.

3. Post-1978 Application of the Requirement
In Criminal Litigation

The suggestion in Routt that availability of appeal at a later time
would bar writ relief was confirmed in Ordunez v. Bean,' °° in which
the court of criminal appeals refused to order a district judge to dis-

97. 673 S.W.2d 569 (Tex. 1984).
98. Id. at 576.
99. Id.

100. 579 S.W.2d 911 (Tex. Crim. App. 1979).
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miss a prosecution because of a violation of statutory "speedy trial"
requirements. One of the alternative grounds relied upon was the
availability of post-conviction appeal to the defendant. °10 Later, in
Wolff v. Thornton,°2 the court refused to review a county judge's re-
fusal to transfer a DWI case to a district court in apparent violation of
statutory mandate. 103 Neither the applicant nor the court's own con-
sideration, it emphasized, presented any reason why the contention at
issue could not be "adequately" determined on direct appeal."o

But Garcia v. Dial"°5 made clear that the availability of later ap-
peal did not always bar writ relief. The district judge had dismissed
the indictment but later-obviously concluding he had erred-
granted the state's motion to "reinstate" the cause. The court of
criminal appeals concluded that once the indictment was dismissed,
the trial court had no jurisdiction to take further action, including the
granting of a motion to "reinstate." With regard to the availability of
a remedy by appeal, the court noted that the order itself was not ap-
pealable. But if a conviction resulted from trial on the "reinstated"
indictment, the defendant would, of course, be able to appeal. The
availability of such an appeal, however, was found insufficient to bar
writ relief. An appellate remedy, the court stated, is effective to pre-
clude earlier writ review by the writ procedure only if it is "fully com-
mensurate with the necessities and rights of the party."'' 0 6 Further,
with regard to the situation before it, the court concluded that an

101. No effort was made to reconcile this result with the court's previous willingness, see
Thomas v. Stevenson, 561 S.W.2d 845 (Tex. Crim. App. 1978) (en banc) (discussed in text
accompanying note 42 supra), to direct a judge to avoid violating a defendant's federal consti-
tutional rights to speedy trial by affording a trial.

102. 676 S.W.2d 128 (Tex. Crim. App. 1984) (en banc).
103. See TEX. CODE CRIM. PROC. ANN. art. 4.17 (Vernon Supp. 1986).
104. 676 S.W.2d at 129-30. Where the defendant has no right to appeal from a conviction,

of course, any version of the "no appeal" requirement would be met. But these situations are
quite limited. A defendant convicted in justice or municipal court has a right to "appeal" to
county court. TEX. CODE CRIM. PROC. ANN. art. 4.08 (Vernon 1979). This is not, however,
an appeal "on the record" for errors in the trial "below" but rather gives the defendant-appel-
lant a trial de novo in the county court. Id. art. 44.17. If convicted in this county court trial
de novo and assessed a penalty of a fine not exceeding one hundred dollars, the defendant-
appellant has no further right to appeal unless "the sole issue is the constitutionality of the
statute or ordinance on which the conviction is based." Id. art. 4.03. Where a defendant-
appellant in a county court trial de novo could not-given the charge-receive a sentence
sufficient to create a right to appeal, the "no appeal" requirement would seem clearly to be met
should the defendant- appellant seek writ review of issues other than the constitutionality of
the law under which he was charged.

105. 596 S.W.2d 524 (Tex. Crim. App. 1980).
106. Id. at 529-30 (citing Cleveland v. Ward, 116 Tex. 1, 15, 285 S.W. 1068-69 (1926)).
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appeal from a "void" proceeding would not be effective °7 and there-
fore the availability of that process did not bar writ review.

This result and the rationale paralled that in Fulton v. Finch, °8

although Fulton was not cited in Garcia. In Fulton, the supreme
court explained that although an appeal would lie the availability of
that appeal did not bar writ relief because the trial court order setting
aside the new trial was entered after the applicable time period and
therefore was "void" and a "nullity.' ' 9 Whether Garcia reflects the
sort of uncritical incorporation into criminal writ cases of positions
developed in civil litigation that Judge Clinton warned against"' is
unclear. " But neither Garcia nor Fulton attempted any reasoned de-
fense of the position taken.

The precise significance of Garcia is not clear. Apparently, how-
ever, the case stands for the proposition that if the trial court's action
rendered subsequent proceedings-and any resulting conviction-
"void," writ law does not require that appellate review be delayed
until or if the conviction occurred and an appeal was taken.

This is consistent with several other decisions in which the avail-
ability of an appeal remedy was not addressed by the court. In
Knowles v. Scofield," 2 for example, the court reached-but rejected-
the merits of the defendant's contentions that the district court was
not actually located in the county seat;" 3 if the contentions had been
meritious, apparently the trial court would have been without juris-
diction and the proceedings would have been "void." In LeBlanc v.
Gist," 4 the court barred trial of a defendant who had been discharged
at an earlier examining trial required by the Family Code." 5 Under
earlier case law" I 6 an indictment returned without such an examining
trial was to be regarded as "void." Apparently all further proceedings
shared this defect." 1

7

107. "[W]e cannot say that an appeal from a void proceeding would be commensurate
with petitioner's necessities and rights under the circumstances of this particular case." 596
S.W.2d at 530.

108. See supra text accompanying note 95.
109. 346 S.W.2d at 827.
110. See supra text accompanying note 58.
111. Judge Clinton authored the opinion for the court in Garcia.
112. 598 S.W.2d 854 (Tex. Crim. App. 1980).
113. Id. at 860-62.
114. 603 S.W.2d 841 (Tex. Crim. App. 1980).
115. Id. at 845 (citing TEX. FAM. CODE ANN. § 54.02 (Vernon 1975)).

116. See Ex parte Menefee, 561 S.W.2d 822 (Tex. Crim. App. 1977).
117. This construction is confirmed by State ex rel. Bryan v. McDonald, 681 S.W.2d 65,
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On the other hand, Washington v. McSpadden" 8 is difficult to
explain even under this construction of Garcia. In Washington, the
defendant entered into a plea bargain providing for a probated sen-
tence and received it. But-because the defendant failed to add "sir"
to his answers with sufficient frequency-the trial judge added a con-
dition that he serve thirty days confinement. Reviewing the propriety
of this action to determine the judge's authority to impose the condi-
tion and whether discretion was abused in exercising that authority,
the court noted that review by mandamus requires the absence of any
other remedy" 9 but failed to address why this was met on the facts.

Under existing Texas law, appellate review of Washington's con-
ditions of probation could occur in several ways. Appeal lies from the
order granting probation and conditions of probation can be reviewed
at this point.' 2 If probation is revoked, appeal lies from this order
and review of the condition violated can occur in this process. '21 But
if the trial court denies a motion to modify the condition, no appeal
lies from this action.' 22 Washington had made and the trial court had
denied a "Motion to Modify Amended Conditions of Probation."' 23

No appeal was available from the order denying this motion.
Whether he could test the validity of this condition by awaiting a rev-
ocation proceeding is unclear. Unlike most conditions of probation, a
jail term is not a matter which a defendant performs or complies with
in the ordinary sense of those terms. Perhaps, however, he is required
to "submit" to the incarceration. If he declines to submit, the state's
remedy is not to forcibly jail him but rather to seek revocation of his

67 (Tex. Crim. App. 1984), in which the court relied upon the void-voidable distinction with
regard to a somewhat different matter.

118. 676 S.W.2d 420 (Tex. Crim. App. 1984).
119. Id. at 422.
120. E.g., Goehing v. State, 627 S.W.2d 159, 165 (Tex. Crim. App. 1982) (in appeal from

conviction judgment reformed so as to delete requirement of probation that defendant pay
$5000 fine); Cartwright v. State, 605 S.W.2d 287 (Tex. Crim. App. 1980) (in appeal from
conviction, condition of probation that defendant pay $36,000 restitution set aside as unsup-
ported by evidence in record). In an appeal from a conviction based upon a plea of guilty, the
court of criminal appeals has entertained argument that the underlying plea bargain was
breached by the state. McKelvey v. State, 570 S.W.2d 951, 953 (Tex. Crim. App. 1978) (con-
sidering and rejecting defendant's argument that "adversarial" cross examination of witness by
prosecutor at penalty hearing was violation of agreement to make no recommendation on
penalty).

121. E.g., Hernandez v. State, 556 S.W.2d 337, 342 (Tex. Crim. App. 1977) (in appeal
from order revoking probation, court reviews violated condition to determine whether it was
"contradictory and ambiguous").

122. Basaldua v. State, 558 S.W.2d 2 (Tex. Crim. App. 1977).
123. 676 S.W.2d at 425 (Clinton, J., dissenting).
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probation for failure to comply. If this is the case, perhaps Washing-
ton could have-apparently immediately-refused to comply and
thereby created an appellate remedy.

But Washington's plea of guilty pursuant to a plea bargain com-
plicates the matter of his ability to appeal from the order placing him
on probation. Appeals cannot be "prosecute[d]" from a guilty plea to
the court if the punishment assessed by the court "does not exceed the
punishment recommended by the prosecutor and agreed to by the de-
fendant ... ,, "I At Washington's plea hearing, the judge admon-
ished him that if the court accepted "what you have worked out," he
would not be allowed to appeal. 125 Washington and his attorney seem
to have accepted this.

But it is not clear that his plea bargain barred all or even the
most immediate appellate remedies. Among Washington's arguments
was that because of the condition imposed upon his probation, the
punishment assessed exceeded that to which he had agreed.126 The
record reflected the existence of a plea bargain and, ordinarily, that
would bar appeal unless the defendant brought himself within the lim-
ited situations in which the statute permits appeals in these circum-
stances.127 Arguably, however, the record also contained the basis for
his assertion that the punishment assessed exceeded that provided for
in the bargain. A quite reasonable argument can be made that Wash-
ington was entitled, by taking an appeal, to have the appellate tribunal
determine in that proceeding whether or not appeal was barred given
the trial judge's imposition of the thirty day jail term. 2 8 If, however,

124. TEX. CODE CRIM. PROC. ANN. art 44.02 (Vernon 1979). Appeal is permitted with
the permission of the trial judge or on the basis of matters raised by written motion filed prior
to trial. Id.

125. Statement of Facts, State v. Michael A. Washington at 7, Washington v. McSpadden,
676 S.W.2d 420 (Tex. Crim. App. 1984) (filed as "supporting document" to application for
leave to file).

126. 767 S.W.2d at 423 (Miller, J., concurring).
127. The court of criminal appeals has tended to determine the applicability of article

44.02 on the basis of the appellate record, although usually the issue is whether the defendant
can show that the statute applies and therefore he is entitled, despite his plea of guilty, to
appeal on the basis of rulings on pretrial motions. See Galitz v. State, 617 S.W.2d 949, 951-52
(Tex. Crim. App. 1981) (defendant seeking to appeal from negotiated proceeding has burden of
making "manifest upon the record" requisites to invoke jurisdiction of appellate court); Cra-
ven v. State, 613 S.W.2d 488, 489 (Tex. Crim. App. 1981) (examination of ambiguous nota-
tions in record leads appeals court to conclude-"begrudgingly"-that trial court honored
plea bargain).

128. Cf Eubanks v. State, 599 S.W.2d 815, 816 (Tex. Crim. App. 1980) (court refuses to
dismiss appeal because records show only that defendant expected state to recommend 10 year
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the statute barred Washington from appealing the order placing him
on probation, it is unclear whether his plea of guilty would affect his
ability to appeal from a subsequently entered order revoking
probation.' 29

At a minimum, it is far from obvious that Washington had no
appellate remedy. The court's summary conclusion that the no ap-
peal requirement was met is puzzling. It is difficult to see how, under
Garcia, the action of the trial judge might be regarded as rendering
the proceeding "void" and thus dispensing with the appeal require-
ment. If the trial judge had no authority to impose the jail term as a
condition, his action in doing so may have been beyond his statutory
authority and-perhaps under some concept of "voidness"-void
within the meaning of Garcia. This, however, would have justified
only a review of the judge's authority. The court's review to deter-
mine whether the judge's action constituted an abuse of discretion
under such authority cannot be justified on the same grounds.
Whatever the content of the term "void," it cannot be argued that
action taken in abuse of discretion is "void" in any meaningful sense
of that term. 30

sentence; since record fails to show that defendant personally agreed to this recommendation,
statute does not apply and appeal is therefore not barred).

129. TEX. CODE CRIM. PROC. ANN. art. 44.02 (Vernon 1979). The statute speaks of "ap-
peal'" in the singular and appears not to have contemplated situations in which more than one
appeal may be available. It is quite unlikely that the provision is intended to bar all appeals
from probation revocations on the basis of the plea bargain supporting the conviction. If, for
example, the defendant seeks to complain of procedural errors in the process by which proba-
tion was revoked or the insufficiency of evidence to support the finding of a violation of the
conditions of probation, it would be unreasonable to conclude that his negotiated plea bars
such an appeal. Perhaps, however, the statute might be read as barring any consideration in
such an appeal of issues that could also have been raised in an appeal from the order placing
the defendant on probation, if such an appeal had been available and had been taken. Under
such a construction, Washington would be barred, in an appeal from a violation of his condi-
tion of probation, from challenging the validity of that condition.

The court of criminal appeals has stated that it does not construe article 44.02 as applica-
ble to habeas corpus proceedings, so that a negotiated plea that bars appeal will not preclude
application for a writ of habeas corpus. Ex parte Barcelo, 577 S.W.2d 499, 500 (Tex. Crim.
App. 1979). Perhaps this means that the statute has no effect upon other writ applications.

130. The court of criminal appeals seems to have regarded the availability of a subsequent
appeal as consistent with its conclusion that no remedy sufficient to bar writ review existed.
676 S.W.2d at 422 n.2 (reference to "ultimate disposition of this case in an appeal on its mer-
its"). Perhaps Washington merely reflects the court's willingness to reach but reject the merits
of a troublesome case as an alternative to arriving at the same result on the ground of an
adequate availability of an appellate remedy. But such an approach depreciates the implica-
tion in Routt that the no appeal requirement will serve as a major means of assuring that writ
review is in fact extraordinary.
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Overall, the situation is far from clear or satisfactory. The court
of criminal appeals superficially adheres to the position that, as a gen-
eral rule, a defendant's future ability to appeal from any conviction as
might result constitutes a bar to interlocutory review of issues by
means of the writ process. Garcia, however, indicates a willingness to
abandon that general rule, but offers little in the way of a rationale for
doing so or appropriate standards for determining when to do so. As
a result, it creates a largely arbitrary exception to the no appeal
requirement.

There are a variety of possible rationales for regarding the no
appeal requirement inapplicable to categories of cases, but Garcia and
its progeny fails to coincide with any of these. If the claimed error is
such that any subsequent trial and appeal could neither effectively
present the issue for appellate review nor eliminate it as a matter of
contention between the parties, no purpose would be served by rele-
gating a defendant to pursuit of that process. If the trial proceeding is
"void," perhaps any conviction and appeal that may follow are so
tainted that no issue can be effectively resolved in the appeal. More-
over, an acquittal of the defendant may not moot the issue because the
void nature of the proceeding arguably permits a second prosecution.
Authority at the time of Garcia that an acquittal on a fundamentally
defective (and therefore "void") indictment permits a second prosecu-
tion' lends some support to the proposition that this may have been
the rationale of the Garcia line of decisions.

This argument cannot support the holding. It was by no means
clear at the time Garcia was decided that characterizing the trial as
"void" deprived an appeal from the trial of any significance. More-
over, the court of criminal appeals has now acknowledged that an
acquittal in a "void" proceeding fully bars reprosecution under
double jeopardy. 3 2 Whatever the traditional effect of characterizing
an error as one rendering the proceeding "void," it seems clear that
such labeling no longer renders the proceeding of no legal signifi-
cance. Garcia cannot be defended on the ground that the defendant's
contention renders the subsequent proceedings, and any available

131. See Thompson v. State, 527 S.W.2d 888 (Tex. Crim. App. 1975).

132. Foster v. State, 635 S.W.2d 710, 714 (Tex. Crim. App. 1982) (on motion for rehear-
ing) (finding on appeal of insufficient evidence to support a conviction would have full effect-
that is, it would prevent a retrial-even if the appeal and trial were based upon a fundamen-
tally defective indictment).
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remedy by appeal in those proceedings, of insufficient effect to justify
requiring him to pursue those proceedings.

There would be some basis for dispensing with the no appeal re-
quirement in those cases in which relief on appeal could not effec-
tively protect the interests at stake. This may explain the court's
willingness to use the writ process to review a trial court's action in
overruling a claim of privilege and directing disclosure of informa-
tion. 33 The underlying interest at issue, of course, is the confidential-
ity of the information. But review of such actions on appeal following
final conviction cannot protect this interest. The conviction can be
reversed and a new trial required, but holding a new trial at which
disclosure is not again required in no meaningful way remedies the
disclosure that occurred in the first trial. If there is to be meaningful
appellate review that protects the confidentiality concerns in such sit-
uations, it has to occur on an interlocutory basis before disclosure is
required.

Garcia does not seem reasonably designed to implement the
above goals. There is nothing to suggest that those errors rendering
the proceeding "void" or depriving the trial court of "jurisdiction"
infringe upon important interests in a manner that cannot be reme-
died on direct appeal.

In a broader vein, the no appeal requirement might also be re-
garded as inapplicable only when requiring defendants to go through
the remainder of the proceeding and pursue appeal would be in some
extraordinary way excessively burdensome on them. An exception to
the requirement might, in other words, reflect a willingness on the
part of the court to exercise its discretion so as to utilize the writ
process where adherence to the traditional approach would impose an
unacceptable burden upon the litigant seeking writ relief. But the
Garcia standard is in no way designed to identify those cases in which
relegating defendants to direct appeal would pose such an extraordi-
narily heavy burden. Requiring Garcia to go through a trial "void"
because there was no effective indictment cannot be distinguished in
these terms from requiring Thornton to go through a trial wrongfully
presided over by a non-lawyer county judge.

It has been suggested that preliminary errors that, if not reme-
died, will require defendants to go through an unfair trial do irremedi-

133. See supra text accompanying note 69.
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able harm to defendants' important interest in a fair trial.'34 Garcia
might, then, be defended on the ground that those procedural errors
rendering the trial court without jurisdiction or the proceeding void
make the trial most unfair and therefore are least capable of being
remedied by an eventual reversal of the conviction. It is at best doubt-
ful whether procedural issues can be usefully divided between those
that so affect the "fairness" of the trial as to be incapable of being
remedied by reversal and those that do not. But if such a distinction
is possible the Garcia criteria seem poorly designed to make it. There
is simply nothing to suggest that errors which are given the rather
metaphysical significance of destroying "jurisdiction," for example,
affect the "fairness" of the proceeding in this sense.

Finally, it is possible that exceptions to the no appeal rule could
be based upon the perception that certain errors are so obvious and
significant that it can be readily discerned at an early stage that any
conviction resulting will have to be reversed. If such errors can be
identified, a writ remedy may be appropriate on the ground that to
require the defendant to pursue the trial and an appeal is to put both
the defendant and the system to a useless expense. Further proceed-
ings, in other words, become a useless formality pursued only to open
the door to appellate relief.

Such an approach ignores, of course, the possibility that despite
such an error, further proceedings may result in dismissal or acquittal
and thus eliminate the need for appellate review. But more impor-
tant, if it is possible with reasonable accuracy to identify errors so
tainting a proceeding that reversal-if the case reaches appeal-is a
foregone conclusion, the Garcia standard is poorly designed to do so.
On some sort of metaphysical basis, perhaps, "jurisdictional" errors
are most serious. It is likely that they cannot be "cured" by proce-
dural defaults in raising them or by extraordinarily persuasive evi-
dence of guilt at trial. But in practical terms, they cannot be said to
be less significant for present purposes than other errors, such as the
blatantly incorrect overruling of a motion to suppress the critical evi-
dence available to the prosecution. And despite the "jurisdictional"
nature of such errors, they are often difficult to identify. Whether
such an error occurred often presents a question of sufficient difficulty
that interruption of the trial process to resolve it poses significant
risks of unacceptable dispute and delay. In such cases, the rule

134. Berger, supra note 6, at 99-100.
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against piecemeal litigation may serve its purpose for avoiding the
time consuming and inconvenient appellate task of addressing a po-
tential error unless and until it is made obvious-by the defendant's
conviction-that resolution of the issue is essential.

4. Conclusion

Jampole on the civil side and decisions such as Garcia on the
criminal side reflect obvious hostility to a rigid requirement than ap-
peal remedy be available. This is apparently in turn based upon a
perception that in some situations the advantages to be gained by in-
terrupting the trial process with appeals outweigh the traditional dis-
advantages. Whether this is true or not may depend upon a variety of
considerations. One consideration is the situation of the appellate
court. This has become more significant since the recent revision of
the appellate judicial structure. The discretionary nature of most of
the jurisdiction of the court of criminal appeals has reduced the
court's workload and has given it substantial control over that work-
load. Thus abandonment or dilution of the no appeal rule is less
likely to disrupt the court's business than was previously the case.
Moreover, insofar as the court's role is becoming more of a general
supervisory one, the court arguably has a greater need for flexible pro-
cedures to carry out its supervisory responsibilities. Writ authority
unrestrained by the need for no appellate remedies would help fulfill
this need.

The extent to which dilution or abandonment of the no appeal
requirement would disrupt the trial process is again dependent in part
upon other considerations. The more vague the standards for deter-
mining when the writs will be utilized, for example, the more likely
that defense counsel will frequently make disrupting efforts to secure
review in this fashion. The content of even precise standards will ob-
viously have an effect as well. Thus greater disruption of the trial
process can be anticipated if the trial bar is led to believe that writ
review will be used to prevent errors in particular cases rather than to
review issues with broad systemic significance unlikely to reach the
court in other ways.

If the no appeal requirement is to be relaxed, it might be done by
making writ relief available when post-conviction appeal could not
remedy the harm done to the protected interests at stake, where re-
quiring resort to appeal would impose an extraordinary and unaccept-
able burden upon the accused, or where the error is certain to require
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reversal of any conviction. To the extent that these are feasible bases
for exceptions to the no appeal rule, however, Garcia and its progeny
in no way exempt defendants from the rule on grounds related to
these considerations. In this sense, the major exception to the no ap-
peal rule is quite arbitrary.

It may be that functionally the court of criminal appeals has read
the no appeal requirement out of writ law or, as Washington suggests,
it may be that the court is simply willing to ignore the requirement
when it wishes to address what it perceives as an important issue.
This appears to have been the implicit assumption of the Fort Worth
Court of Appeals in Reynolds v. Dickens, 35 which recently used man-
damus to review a trial judge's refusal in a child abuse case to permit
defense counsel to secure a copy of a videotaped interview with the
victim or to permit a defense psychologist to view the tape prior to
trial. 136 Relying heavily upon Jampole and ignoring the decisions of
the court of criminal appeals, the intermediate court concluded that
mandamus will issue to correct a "clear abuse" of discretion by a trial
judge denying discovery to a criminal defendant.' 37 Delaying review
until the error can be corrected only by granting a new trial, the court
commented, makes "little sense" when the potential for error can be
eliminated "summarily" by directing that the error not be commit-
ted."' No effort was made to address the significance of Garcia and
other opinions of the court of criminal appeals addressing the issue.

III. DISCRETIONARY NATURE OF THE WRITS

The Texas Supreme Court adopted at least by 1921 what it de-
scribed as the position generally taken by American courts of last re-
sort that the writ of mandamus is a "discretionary writ" rather than
one to which any particular litigant has a "right."' 39 On at least one
occasion, the supreme court has indicated that it would exercise this

135. 685 S.W.2d 479 (Tex. App.-Fort Worth 1985, no writ) (en banc).
136. Id. at 486.
137. Id. at 485-86.
138. Id. at 484. Three members of the en banc court dissented:

[GIranting the writ of mandamus in this case. . . could encourage the filing of peti-
tions for writs of mandamus in many cases where the trial court has either granted or
denied a defense motion for discovery. Such a practice would often, as the filing for
the writ in this case did, result in delays of criminal trials.

Id. at 488 (Hughes, J., dissenting).
139. Westerman v. Mims, Il1 Tex. 29, 38-39, 227 S.W. 178, 181 (1921) (citing Munson v.

Terrell, 101 Tex. 220, 221, 105 S.W. 1114, 1115 (1907)) (mandamus is "extraordinary writ and
rests largely in the discretion of the court"); see also Callaham v. Giles, 137 Tex. 571, 575, 155
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discretion on the basis of whether writ review would serve functions
important to the litigation system in general rather than merely assure
an efficient and accurate resolution of the litigation in which review is
sought."4 In regard to criminal litigation, Pope v. Ferguson '' can
similarly be read as an exercise of the supreme court's discretionary
authority to refuse to entertain the writ on broad systemic grounds
unrelated to the merits of the applicant's case. 142 Yet it is clear that
these cases do not reflect a general position by the supreme court that
its writ jurisdiction will only be exercised to address matters of sys-
temic or broad importance. Jampole v. Touchy,'43 for example, re-
flects a willingness on the court's part to use the writs for review of
rulings on discovery that have little or no significance other than upon
the litigation at hand.' 4

Curiously, the court of criminal appeals has never expressly ac-
knowledged the discretionary nature of its writ jurisdiction. That
such discretion exists is implicit in its demand that an applicant file an
application for leave to file. " It is also assumed in the court's discus-
sions.146 But the court's failure to acknowledge its discretion had ena-
bled it to avoid discussion of the grounds on which that discretion has
been exercised. Insofar as the opinions are intended to alert consum-
ers of the court's production-judges and practicing lawyers-to the
solution of what the court perceives to be an important problem, the
style of presentation impedes that process. 47

S.W.2d 793, 795 (1941) (issuance of writ is not matter of right "but rests largely in the discre-
tion of the court").

140. Hidalgo County Water Improvement Dist. No. 2 v. Blalock, 157 Tex. 206, 208, 301
S.W.2d 593, 594 (1957). In Blalock, the court indicated that its earlier position-that its writ
jurisdiction would not be exercised whenever jurisdiction also existed in the court of appeals-
would not be applied in cases of such importance and that what relief would be granted "where
the question is one of great importance to the state as a whole."

141. 445 S.W.2d 950 (Tex. 1969), cert. denied, 397 U.S. 997 (1979).
142. Id. at 956-57 (review by writ would create potential conflict between supreme court

and court of criminal appeals).
143. 673 S.W.2d 569 (Tex. 1984).
144. Id. at 577-78 (Barrow, J., dissenting).
145. See supra text accompanying note 46.
146. In Houlihan v. State, 579 S.W.2d 213, 217 (Tex. Crim. App. 1979), for example, the

court stated, "[W]e accept the invitation and proceed to determine [the merits]." In Garcia v.
Dial, 596 S.W.2d 524, 527 (Tex. Crim. App. 1980), the court spoke of its jurisdiction "to
consider the applications for issuance of the writs of mandamus and prohibition."

147. In State ex rel. Millsap v. Lozano, 692 S.W.2d 470 (Tex. Crim. App. 1985), for exam-
ple, the court's opinion addresses at some length the substantive law concerning recusal of
judges and the procedures for raising and resolving claims that judges should be recused. If
the case was taken in order to address a particular issue that the court regarded as extraordina-
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Specifically, the court has failed to address the extent to which
writ relief is or will be regarded as appropriate to prevent wrong re-
suits in particular cases, to address only issues that are of broad or
systemic significance, or-perhaps-both. It follows, of course, that
the court has failed to address what it regards as the relevant consid-
erations under the alternatives. To the extent that writ relief is avail-
able to prevent a wrong result, are some errors regarded as more
"wrong" or "serious"-and thus more appropriate for review-than
others? To the extent that writ relief is designed to enable the court to
address issues of broad importance, what characteristics of issues bear
most importantly upon their importance? The number of cases af-
fected? The impact upon those cases that are affected?

The reported decisions suggest that the court has not itself ad-
dressed the questions. The number of published decisons in several
areas do suggest a willingness to use the writ process to rapidly re-
solve issues raised by new, complex, and broadly applicable legislation
likely, of course, to affect and potentially taint numerous cases before
those issues could be addressed in appeals. A number of the reported
cases, for example, have involved the provisions for "shock proba-
tion" enacted in 1977.148 In Houlihan v. State'49 the court character-
ized the issue concerning the new statute as "a . . .serious question
likely to arise generally throughout the State" and commented that it
"should be determined here for guidance to the bench and bar," 150

suggesting that this was the rationale for conducting writ review. In
Houlihan and State ex rel. Curry v. Gray,15 1 decided the next year, the
court addressed a number of matters concerning the shock probation
statute. The writ process may, in this case, have effectively enabled

rily important, however, this is not made clear. Moreover, the discussion of recusal law is
intertwined with extensive discussion of facts the court itself described as "highly unusual"
and "a real believe it or not. ... Id. at 472. Whether review was granted to resolve impor-
tant uncertainties regarding recusal law or simply to correct a misapplication of the law to
these incredibly complicated facts is simply never addressed.

148. TEX. CODE CRIM. PROC. ANN. art. 42.12, § 3(e) (Vernon 1979). This provision was
at issue in Houlihan v. State, 579 S.W.2d 213 (Tex. Crim. App. 1979); State ex rel Curry v.
Gray, 599 S.W.2d 630 (Tex. Crim. App. 1980); State ex rel. Vance v. Hatten, 600 S.W.2d 828
(Tex. Crim. App. 1980); State ex rel. Hury v. Morgan, 601 S.W.2d 717 (Tex. Crim. App.
1980); State ex reL Bryan v. McDonald, 642 S.W.2d 492 (Tex. Crim. App. 1982).

149. 579 S.W.2d 213 (Tex. Crim. App. 1979).
150. Id. at 219 n.9. Cf Cross v. Metcalfe, 582 S.W.2d 156, 158-59 (Tex. Crim. App. 1979)

(Roberts, J., dissenting) (majority's action in dismissing petitioner's motion for leave to file for
mandamus as improvidently granted is disservice to public because bench and bar need gui-
dance on issues presented).

151. 599 S.W.2d 630 (Tex. Crim. App. 1980).
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the court to rapidly address issues raised by the new legislation that
might otherwise have tainted a substantial number of cases before be-
ing resolved in the appeal process.

Many other reported decisions arose from the so-called "Speedy
Trial Act" '152 which, like the shock probation provision, arguably
presented a pressing need for rapid judicial construction. But despite
the number of cases, little guidance was actually provided by the writ
process. Ordunez v. Bean 15

' established that the writ process would
not be used to provide interlocutory review of trial judges' decisions
not to dismiss under the statute. In several subsequent cases, the
court simply followed this holding.' 54 In Garcia v. Dial'55 the court
did not reach the statutory issue but held that a trial judge who dis-
missed a charging instrument on Speedy Trial Act grounds had no
jurisdiction to "reinstate" the charge. State ex. rel. Wade v. Mays 156

did little to advance understanding of the statute, since the court de-
clined the state's request that it review a trial judge's decision to dis-
miss under the statute. On the other hand, the court has addressed
numerous issues arising under this incredibly complex statute in the
direct appeal process. 57  Despite the number of Speedy Trial Act
cases accepted by the court for some sort of writ review, the court's
writ jurdisiction has not proven a more effective vehicle than direct
review for resolving the substantive problems posed by this statute
before those issues have an opportunity to "taint" other cases. If an
institutional decision was made to use the writ process to minimize
the disruption likely to result from the Act, this was not consistently
and effectively carried out.

The number of persons or cases affected by the action of which
review was sought was clearly given substantial significance in Judge
Clinton's articulation of the court's rationale for review in White v.
Reiter. ' A lawyer employed by the Department of Corrections as

152. TEX. CODE CRIM. PROC. ANN. art. 32A.02 (Vernon Supp. 1985).
153. 579 S.W.2d 911 (Tex. Crim. App. 1979).
154. Williams v. Placke, 587 S.W.2d 166 (Tex. Crim. App. 1979); Hazen v. Pickett, 581

S.W.2d 694 (Tex. Crim. App. 1979).
155. 596 S.W.2d 524 (Tex. Crim. App. 1980).
156. 689 S.W.2d 893 (Tex. Crim. App. 1985).
157. E.g., Barfield v. State, 586 S.W.2d 538, 541-42 (Tex. Crim. App. 1979) (state need

only "be ready" to avoid violation of Speedy Trial Act and declaration by state that it was
ready within time period constitutes prima facie showing of compliance); see also Newton v.
State, 641 S.W.2d 530, 531-32 (Tex. Crim. App. 1982) (showing that state had not appre-
hended defendant rebuts prima facie case established by state's announcement).

158. 640 S.W.2d 586 (Tex. Crim. App. 1982).
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staff counsel to inmates sought relief from a court appointment to
defend an inmate on charges arising out of an escape. He claimed
that his duties to his other clients was inconsistent with his obligation
to the defendant, because that obligation would compel him to aggres-
sively attack the actions of Department personnel. In explaining why
the availability of appeal following conviction did not bar relief, Judge
Clinton emphasized that the lawyer's other clients had interests that
would have been harmed even if the appointment was, on appeal, held
improper. This rationale might also, of course, explain why the
court's discretionary authority was exercised so as to accept the case.
But the Clinton opinion did not attract a majority of the court; five
members concurred in the result alone.

Other cases might be explained on similar grounds, although the
opinions do not expressly address the matter. In Knowles v.
Scofield,"5 9 for example, the court reviewed a defendant's claim that
the trial court lacked jurisdiction because it was not in fact located in
the county seat. The claim, of course, suggested a shadow on all of
the trial court's activity until it was resolved. State ex rel. Bryan v.
McDonald6 ° involved review of written guidelines adopted by a dis-
trict judge for the processing of actual or potential guilty plea cases.
If the guidelines were seriously deficient-as the court concluded they
were-this endangered the finality of numerous cases and argued for
review and decision at the first opportunity.

Some decisions suggest the possibility that the matters at issue
may be of such extraordinary importance that the court was inclined
towards reviewing colorable claims of intrusion upon the rights. Thus
in State ex. rel. Turner v. McDonad16 the writ process was used to
review and reject a claim that a defendant could not constitutionally
be compelled over objection to be tried by a jury. 162 In Ex parte
Prejean 63 the court reviewed and found meritorious a defendant's
claim that the trial judge's pretrial order barring a specific lawyer
from representing him was improper. Perhaps interference with cer-
tain extraordinarily important rights-such as the rights to trial by

159. 598 S.W.2d 854 (Tex. Crim. App. 1980).
160. 662 S.W.2d 5 (Tex. Crim. App. 1983); see also State ex rel. Turner v. McDonald, 676

S.W.2d 375 (Tex. Crim. App. 1984).
161. 676 S.W.2d 375 (Tex. Crim. App. 1983).
162. See also State ex rel. Bryan v. McDonald, 681 S.W.2d 65, 67 (Tex. Crim. App. 1984)

(state entitled to no relief where trial judge improperly ignored state's opposition to trial by the
court).

163. 625 S.W.2d 731 (Tex. Crim. App. 1981).
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jury or the court and representation by counsel-are, for that reason
alone, especially appropriate for writ review.

Other cases, however, suggest that the court was motivated in its
decision to review a claim of error only by a desire to avoid an "incor-
rect" result in the particular case. In State ex rel. Hawthorn v. Gib-
lin, 64 for example, the court reviewed a trial judge's determination
that a jury's note constituted an "informal verdict" of acquittal of the
charged offense. No broad proposition was at issue and only the pro-
priety of this one application of the "informal acquittal" standard was
before the court. 16 5

The problems of developing and articulating an adequate basis
for the exercise of discretion in writ review are not ones unique to the
Texas context. As the Texas Supreme Court discerned in 1921, most
American courts regard the issuance of the writs as discretionary. 166

But this has resulted in little consensus on the manner in which that
discretion is most appropriately exercised. Some courts, such as the
District of Columbia Court of Appeals in Bowman v. United States,167

have stressed the systemic importance of the practice of which review
is sought. 168 Other courts have looked to whether extreme or excep-
tionally offensive results are likely to occur if the claim of error is not
reviewed by means of the writs. In United States v. Fernandez-To-
ledo,' 69 for example, the court chose to review a decision admitting
the defendant to bail in part because the government claimed that the
defendant's release endangered the safety of a key witness. This risk,

164. 589 S.W.2d 431 (Tex. Crim. App. 1979).
165. See also State ex rel. Hury v. Morgan, 601 S.W.2d 717, 718 (Tex. Crim. App. 1980),

directing a trial judge to withdraw an order granting shock probation under circumstances
"virtually identical" to those presented by State ex rel. Vance v. Hatten, 600 S.W.2d 828 (Tex.
Crim. App. 1980). The court also issued several published opinions that did nothing other
than deny relief on the basis of Ordunez v. Bean, 579 S.W.2d 911 (Tex. Crim. App. 1979). See
Williams v. Placke, 587 S.W.2d 166 (Tex. Crim. App. 1979); Hazen v. Pickett, 581 S.W.2d 694
(Tex. Crim. App. 1979).

166. See United States v. Fernandez-Toledo, 737 F.2d 912 (11th Cir. 1984); Bowman v.
United States, 412 A.2d 10 (D.C. App. 1980); Kussman v. Eighth Judicial Dist. Court, 612
P.2d 679 (Nev. 1980).

167. 412 A.2d 10 (D.C. App. 1980).
168. In Bowman, the trial judge had-apparently in the absence of any authority--ordered

the defense to disclose to the prosecution "the general nature of the defense" or to suffer the
exclusion of defense evidence. The appellate court observed that the trial judge's practice of
requiring defense discovery was sufficiently important "to the lawful administration of the
discovery practice" that it justified invoking what the court acknowledged to be a power to be
used sparingly. Id. at 12.

169. 737 F.2d 912 (1lth Cir. 1984).
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the court concluded, made the case extraordinary enough to justify
granting the writ. 170 But another United States court of appeals has
described the use of the writ process to review "fact-specific" determi-
nations by trial judges as "singularly inappropriate." 1 71

Analysis in many of these cases is clouded by the failure of the
courts to recognize that writ authority may include two significantly
different powers. One, of course, is the traditional writ power
designed to provide early judicial review in exceptional cases in order
to prevent the trial court from arriving at an exceptionally important
or perhaps unnecessarily wrong result. The other is the more re-
cently-recognized power to use the writs to address issues of systemic
importance that the appellate courts need to address to fulfill their
supervisory responsibilities. The two powers have different objectives
and may well involve different procedural requirements. Any rational
approach to setting standards for relief must begin with a distinction
between the two powers and then separate consideration of the man-
ner in which discretion will be exercised depending upon which power
an applicant seeks to invoke.

IV. WRIT RELIEF AND THE POLICY AGAINST STATE APPEALS

Perhaps the most significant change made by the 1978 modifica-
tions in the writ authority was the increased access to the court of
criminal appeals"7 2 on behalf of the state. This, of course, is in poten-
tial conflict with the traditional Texas policy of limiting the prosecu-
tion's right of access to the appellate courts. This policy and its
relationship to the writ process are the subjects of the present section.

In part, the policy of limiting prosecutorial access to the appel-
late judiciary is based upon considerations related to the prohibition
against double jeopardy. 7 3 Quite early Texas developed a state
double jeopardy bar to appeal by the prosecution from a jury acquit-
tal. In 1848, in State v. Burris,"' 4 the Texas Supreme Court dismissed
an appeal by the state from a jury verdict of not guilty. The verdict
constituted a "final termination" of the prosecution, it reasoned, and

170. Id. at 920.
171. In re United States, 598 F.2d 233, 238 (D.C. Cir. 1979).
172. The state may have access to the court of appeals as well. See supra text accompany-

ing note 17.
173. Cf Will v. United States, 389 U.S. 90, 96-97 (1967) (prosecution appeals are not

favored "at least in part because they always threaten to offend the policies behind the double-
jeopardy prohibition").

174. 3 Tex. 118 (1848).
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the state constitutional prohibition against double jeopardy' 1 barred
the state from pursuing an acquitted defendant further by means of
appeal or otherwise. There may well have been some speculation that
federal constitutional considerations, to the extent that they applied to
the state, limited state appeal further. It is now clear, however, that
as a general rule state appeal does not run afoul of the federal consti-
tutional double jeopardy provision as long as no retrial of the defend-
ant is required should the state prevail on appeal.'" 6 Where federal
double jeopardy considerations bar "appeal," appellate review by
means of the writs is also precluded. 7 7

As both the state and federal double jeopardy provisions are now
understood, they can and should be separated from the policy disfa-
voring state appeal. Both provisions assure that a jury acquittal will
be final and this assures that the prosecution will not be permitted to
appeal from an acquittal. Beyond this, however, the federal provision
imposes no limits upon Texas' ability to permit prosecution appeals in
other cases and it is unlikely that the state constitution is more restric-
tive.'17  Whatever may have been the historical explanation for the

175. TEX. CONST. art. I, § 12 (1845).
176. The federal provision was not binding on the states between Palko v. Connecticut,

302 U.S. 319 (1937), and Benton v. Maryland, 395 U.S. 784 (1969). Insofar as the federal
provision affected state practice, the possibility that some limitations were imposed upon state
appeals was suggested by United States v. Ball, 163 U.S. 662 (1896), and Kepner v. United
States, 195 U.S. 100 (1904). But in United States v. Wilson, 420 U.S. 332 (1975), the Court
made explicit that prosecution appeals are barred by double jeopardy only if granting the
prosecution relief would result in the defendant being subjected to a second trial. See also
United States v. Martin Linen Supply Co., 430 U.S. 564, 570 (1977).

It remains possible-although unlikely-that this is subject to an exception barring state
appeal from an acquittal by the court, even if appellate relief could be granted to the state
without subjecting the defendant to a retrial. In United States v. Scott, 437 U.S. 82, 91 n.7
(1978), the Court noted that it had not repudiated the assumption made in the United States v.
Jenkins, 420 U.S. 358, 365 (1975) (overruled by Scott, 437 U.S. at 101) opinion that such an
appeal is permissible. The position that the state may not appeal from a jury acquittal impli-
cates, in addition to the double jeopardy clauses, the right to jury trial. This, of course, is not
of concern where the trial action at issue was taken by the judge rather than the jury.

177. See Fong Foo v. United States, 369 U.S. 141, 143 (1962) (mandamus improperly
issued directing trial judge to retry defendants after erroneous judgment of acquittal).

178. State constitutional provisions, of course, need not be construed identically to their
federal counterparts, even if the language is similar or identical. Moreover, the court of crimi-
nal appeals has shown some inclination to construe Texas provisions more broadly than their
federal counterparts. See Howard v. State, 617 S.W.2d 191, 194 (Tex. Crim. App. 1981)
(arrest under invalid ordinance is "unreasonable" for purposes of Texas exclusionary rule).
But the case law shows no indication of a willingness to construe this particular provision
more broadly than the federal double jeopardy clause, either in general or with regard to state
appeals. Cf Ex parte McWilliams, 634 S.W.2d 815, 823-24 (Tex. Crim. App.) (on state's
motion for rehearing) (former "carving" doctrine abandoned as test for determining whether
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policy disfavoring state appeal, it must currently be defended on the
basis of considerations other than the need to assure the finality of
jury acquittals.

The primary repository of the Texas policy is section 26 of article
5 of the Texas Constitution, which provides that "[t]he State shall
have no right of appeal in criminal actions." Whether this provision
or the policy on which it is based suggest that writ relief should be
unavailable to the state or that other issues presented by the writ
process should be resolved so as to limit the availability of such relief
is a major issue posed by the new writ authority.

Also involved, however, is a matter of allocation of responsibility
for adopting both general policy and specific provisions for the opera-
tion of the criminal justice system. If there is no state constitutional
barrier to granting the state the right of access to the appellate judici-
ary, it may be that whether or not to grant this access is a decision
properly placed with the legislature.' 79 If so, judicial construction of
the writ jurisdiction to provide such access where the legislature has
declined to provide it constitutes a questionable exercise of judicial
power.

This section begins by tracing the development of the formal
Texas limit upon state appeal and efforts to change that limit. Atten-
tion is then turned to judicial development of the prohibition and the
policies underlying it and to whether either its terms or rationale are
offended by granting writ relief to the state.

defendant can be convicted for several related but different offenses and test "provided" by
United States Supreme Court adopted in its stead), cert. denied, 459 U.S. 1036 (1982).

179. The appellate jurisdiction of the court of criminal appeals is expressly defined as
"with such exceptions and under such regulations as may be provided in [the] Constitution or
as prescribed by law." TEX. CONST. art. V, § 5. But the writ jurisdiction is "[slubject to such
regulation as may be prescribed by law .... ." Id. Does this indicate an intent to authorize
the legislature to create "exceptions" to the court's appellate jurisdiction as well as "regula-
tions" for the exercise of that jurisdiction, but only "regulations" for the writ jurisdiction?
Such a limitation might be reasonable with regard to those writs issued to protect the court's

jurisdiction. The drafters might well have concluded that the court should have general re-
sponsibility for determining how to enforce that jurisdiction which the legislature decided to
give it; in fact, the grant of jurisdiction to issue writs to protect the court's jurisdiction or
enforce its judgments is unqualified by a provision authorizing legislative exceptions or regula-
tions. Id. But it seems quite unlikely that the drafters intended to give the legislature less
authority to limit and define the court's original writ jurisdiction than it has to similarly act
with regard to the tribunal's appellate jurisdiction. Despite the troublesome difference in ter-
minology, the constitutional grants of both appellate and original writ jurisdiction, both grants
should be read as subject to legislative limitation.
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A. Background and Origin of Section 26

Under the Republic, the jurisdiction of the supreme court-the
only appellate tribunal-was simply defined as "appellate" without
addressing who might appeal and how such appeals might be
taken. 8 ' Legislation providing for the court's organization similarly
failed to address the issue. 1 ' Despite this, the supreme court was
willing to find a defendant's right of appeal implicit in the constitu-
tional provisions.' 82 It is unlikely that the court would have found a
similarly implicit right of the state to appeal, and an examination of
the reported cases of the supreme court from 1840 to 1844183 gives no
indication that the State attempted to appeal during this period.

The first state constitution, that of 1845, provided that the
supreme court was to have appellate jurisdiction "with such excep-
tions and under such regulations as the Legislature shall make."' 84 In
1846, the legislature provided for appeals by convicted criminal de-
fendants, but the legislation made no mention of appeals by the
state. 18 5 In 1849, the state sought to appeal from a ruling on a motion
to quash, but the supreme court in State v. Daugherty,8 6 held that the
1846 legislation constituted an implicit legislative prohibition of pros-
ecution appeal. 187

This was changed the following year. The Third Legislature au-
thorized appeal by the state from judgment for the defendant on a
motion to quash a charging instrument or a demurrer to a charging
instrument and from an order arresting a judgment of conviction.18

But the legislation specifically provided that appeals could be taken

180. TEX. CONST. art. IV, § 8 (1836) ("The Supreme Court shall have appellate jurisdic-
tion only .... ").

181. Act of Dec. 15, 1836, 1836 Tex. Gen. Laws 79, 1 H. GAMMEL, LAWS OF TEXAS 1139
(1898).

182. Republic v. Smith, Dallam 407, 409 (1841).

183. See J. DALLAM, OPINIONS OF THE SUPREME COURT OF TEXAS, FROM 1840 TO 1844
INCLUSIVE (1883).

184. TEX. CONST. art. IV, § 3 (1845).
185. An Act Regulating Appeals to the Supreme Court in Criminal Cases, 1846 Tex. Gen.

Laws 330, 2 H. GAMMEL, LAWS OF TEXAS 1636 (1898).

186. 5 Tex. 1 (1849).

187. Id. at 3-4.
188. Act of Jan. 19, 1850, ch. 47, § 1, 1840 TEx. GEN. LAWS 47, 3 H. GAMMEL, LAWS OF

TEXAS 485 (1898). Several sources have reported that no legislative authorization for state
appeal existed until 1856. TEX. CONST. art. V, § 26, commentary, at 325 (Vernon 1955); Note,
Limited Right of Appeal for the State, 14 Hous. L. REV. 735, 736 (1977).
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on behalf of the state in "no other [cases]." 8 9 Following this enact-
ment, appeals by the state were entertained by the supreme court,
mostly from pretrial rulings on charging instrument objections. 9 '
When, in 1856, the first Code of Criminal Procedure was adopted, the
substance of the 1846 legislation was incorporated into the Code.' 9 '

The Texas Constitution of 1869 again gave the supreme court
appellate jurisdiction in criminal cases, but it did not contain any au-
thorization for legislative exceptions or regulations. 92 Language in
State v. Wall'93 suggested that this may have deprived the legislature
of authority to limit state appeals. 1 4 To the extent that this was the
case, of course, the limitations in the Code of Criminal Procedure
upon state appeals were ineffective. 9 5

In any case, the supreme court entertained state appeals during
the period between 1869 and 1876. Most were appeals from pretrial
orders dismissing charging instruments;' 96 these state appeals would
have been permissible under the 1850 and 1856 legislation. A few
were appeals from post-trial orders arresting judgment, usually on the
ground of some defect in the charging instrument; 97 these would also
have been appealable under the pre-1869 legislation. 98 The number

189. Act of Jan. 19, 1850, ch. 47, § 1, 1850 Tex. Gen. Laws 47, 3 H. GAMMEL, LAWS OF

TEXAS 485 (1898).
190. State v. Jacobs, 6 Tex. 99 (1851); see also, e.g., State v. Rutherford, 13 Tex. 24(1854);

State v. Lindenburg, 13 Tex. 27 (1854); State v. Jordan, 12 Tex. 205 (1854).
191. See Tex. Code Crim. Proc. art. 717 (1856).
192. TEX. CONST. art. V, § 3 (1869).
193. 35 Tex. 485 (1871).
194. In Wall, the supreme court commented that "the State . . . has the same right to

appeal in felony cases that is afforded to the defendant." Id. at 485. The statement, of course,
was not literally true. Under Burris, see supra text accompanying note 174, the state was
barred from appealing a jury acquittal although the defendant obviously could appeal a convic-
tion. The Wall language apparently referred to the court's conclusion that under the constitu-
tion of 1869, it was no longer necessary for a state appeal that a order sustaining an exception
to a charging instrument be followed by another order dismissing the defendant. See State v.
Thornton, 32 Tex. 104 (1869). As a result of this conclusion, the state and the defense had the
"same" right to appeal in the sense that neither was subject to the requirement of "finality"
applied to the state in Thornton.

195. See TEX. CONST. art. V, § 26, comment, at 326 (Vernon 1955) (statute limiting state
appeals became inoperative with 1869 Constitution).

196. During the Austin 1875 term, see infra text accompanying note 200, eight of the nine
state appeals were from pretrial rulings on objections to the charging instrument. One was
from an order arresting judgment.

197. E.g., State v. Webb, 41 Tex. 67 (1874); State v. Jennings, 35 Tex. 503 (1871).
198. In State v. McDaniel, 41 Tex. 229 (1874), the court entertained an appeal by the state

from an order sustaining a defendant's plea in abatement. Id. at 230. The defendant had been
charged as an accessory after the fact and the plea asserted that the principal had not been
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of state appeals was significant but less than appeals from convictions.
In the August 1875 Austin term of the supreme court, for example,
nine criminal decisions were based on appeals by the state; fifty-three
decisions, on the other hand, were post-conviction appeals by con-
victed defendants. There is little indication that the appeals by the
state were frivolous; during this term, five of the state appeals resulted
in reversals and four in affirmances.

Against this background, the 1875 Constitutional Convention
proposed section 26 barring state appeals.' 99 The history of this sec-
tion is sparse. It originated in the majority report of the Committee
on the Judicial Department °.2' The committee was chaired by Judge
John H. Reagan, who has been described as the most respected dele-
gate to the convention. 2 1' Three minority reports were also made;
two proposed entire alternative judicial articles, one of which con-
tained a prohibition of state appeals and another of which did not
address the matter.20 2 No journals were kept of the committee's pro-
ceedings and little information is available concerning its work.20 3

In the convention, the judicial article was the subject of much
disagreement but there is no indication that state appeals were an is-
sue. A variety of amendments were offered but none were specifically
designed to eliminate the committee's proposal. The committee's re-
port was considered in the order of its provisions; when discussion of
the state appeal provision would have been appropriate, there was no
challenge to the committee proposal and no amendments were of-
fered. 2°  No official record was kept of the debates. McKay, how-
ever, has compiled newspaper reports of the discussions and his
treatment of the debates on the judiciary article indicates no basis for
concern regarding state appeals.2 °5

The general flavor of the convention lends little support to the
proposition that the bar to state appeals was intended as a safeguard
for defendants' rights. The convention was called as a reaction to

charged. This appeal would apparently have been impermissible under the pre-1869
legislation.

199. TEX. CONST. art. V, § 26 (1875).
200. Journal of the Constitutional Convention of the State of Texas, Begun and Held at

the City of Austin, Sept. 6, 1875 at 413 (1875) [hereinafter cited as Journal].
201. S. MCKAY, DEBATES IN THE TEXAS CONSTITUTIONAL CONVENTION OF 1875 at

381 n.101 (1930) [hereinafter cited as DEBATES].
202. Journal, supra note 200, at 422, 456-62.
203. S. MCKAY, SEVEN DECADES OF THE TEXAS CONSTITUTION OF 1876 77 (1942).
204. Journal, supra note 200, at 681-82.
205. DEBATES, supra note 201, at 379-87, 418-19, 421-24, & 442.
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what were seen as the abuses during Reconstruction of those provi-
sions in the 1869 constitution encouraging a strong state government
in general and a strong state executive in particular. Among the criti-
cisms of Republican Governor Edmund J. Davis was the quality of
his judicial appointments. In addition, however, a post-Civil War
"crime wave" had greatly burdened the judicial system and the
courts-including the supreme court-were far behind.2 0 6 In regard
to the judiciary, the convention was concerned primarily with dispers-
ing the judicial power (so as to increase the difficulty of its abuse by
inappropriately selected judges) and reducing delay. All indications
suggest that the state appeal proposal was intended to reduce the case
load of the supreme court in order to help relieve the crowded condi-
tions in the courts, that it was not seen as a protection for important
interests held by defendants, and-as so viewed-it was largely non-
controversial.10 7 In any case, with the adoption of the constitution of
1876, Texas appellate criminal procedure became subject to an appar-
ently absolute bar to state appeals.2 °8

Whatever the purpose, the framers must have been aware that

206. S. MCKAY, MAKING THE CONSTITUTION OF 1876 at 89 (1924). Judge Reagan's
minority report from the Committee on the Judiciary made this argument with rigor. Journal,
supra note 200, at 413-14.

207. In general, the 1875 Convention evidenced little concern with expanding those provi-
sions in the Bill of Rights that protected criminal defendants. See DEBATES, supra note 201, at
234-42, 290-95 (debates on Bill of Rights). For example, a proposal to add a guarantee that
criminal defendants could testify in their own behalf failed and revealed some thought that it
should be prohibited. Id. at 234.

Perhaps there was, at some point, flexibility to argue that the bar upon State appeals was
imposed for reasons unrelated to protection of defendants' interests and therefore defendants
were not entitled to invoke it to prevent appellate consideration of the state's requests for relief
from trial court actions. This result has been accomplished in other contexts by characterizing
legal requirements as "directory." Thus their violation gives defendants no right to relief.
E.g., Jacobs v. State, 35 Tex. Crim. 410, 412, 34 S.W. 110 (1896) (statutory requirement that
grand jury foreman make a memorandum of a true bill is "directory merely" and defendant
cannot attack indictment on ground that no such memorandum was prepared). A more recent
example in which a legislative determination of this sort was made is the statutory provision
for "Rights of Victims." TEX. CODE CRIM. PROC. ANN. art. 56.02 (Vernon Supp. 1985).
Article 56.02(d) provides, in part: "The failure or inability of any person to provide a right or
service enumerated in this article may not be used by the defendant in a criminal case as a
ground for appeal." But the Texas case law has long-although uncritically-assumed that
defendants are entitled to invoke the bar against state appeals and the matter is unlikely to be
reconsidered.

208. During the 1879 revision of the Code of Criminal Procedure, a statutory provision
was added generally restating the constitutional prohibition. Tex. Code Crim. Proc. art 836
(1879) (repealed 1895) ("The state shall have no right of appeal in criminal actions."). This
remains in the Code. TEX. CODE CRIM. PROC. ANN. art. 44.01 (Vernon Supp. 1985). It seems
clear that the statute merely restates the constitutional command and has no broader effect.
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prohibiting state appeals would result in some obvious errors by trial
judges in favor of defendants going without correction. Those cases
in which, under prior law, the state was able to appeal and secure
reversals included some in which the trial court's errors were blatant.
In State v. Morris,2 °9 for example, the indictment was quashed by the
trial court because some important words in it were illegible. Upon
the state's appeal, the supreme court caused the original indictment to
be placed before it. Finding the handwriting to be superior to that of
a majority of the legal profession, the court found the objections to
the instrument-accepted by the trial court-to be "altogether frivo-
lous and hypertechnical."21 It must have been clear in 1875 that as a
result of section 26, similar errors in the future would go uncorrected.

B. Efforts to Amend Section 26

Perceptions as to the content of section 26 and of the strength of
the underlying policy which it represents may be revealed by efforts-
even if unsuccessful-to change the provision by amendment. In
1887, the legislature proposed a new judicial article which contained
no prohibition of state appeals. 211 This was defeated by the voters;
there is no suggestion that the proposed abandonment of the state
appeal provision contributed to this. But more can be discerned from
efforts since 1950 that constitute the Texas manifestation of the na-
tional movement towards "modem" state constitutional revision.21 2

The Fifty-Fifth Legislature directed the Texas Legislative Coun-
cil to make a general study of the Texas Constitution and recommend
possible revisons to the Fifty-Seventh Legislature. 2 3 The Council's
analysis of section 26214 unfortunately confused the effect of this sec-
tion with the double jeopardy prohibition against further proceed-
ings-such as appeal by the state-following acquittal.21 5 In addition,

Thus whatever content is given to the constitutional provision is almost certain to be given to
the statute.

209. 41 Tex. 372 (1875); see also State v. Miller, 34 Tex. 535 (1870) (objections to indict-
ment were "frivolous").

210. 41 Tex. at 373.
211. Tex. S.J. Res. 26, 20th Leg., 1887 TEX. GEN. LAWS 158, 158-161, 9 H. GAMMEL,

LAWS OF TEXAS 956 (1898).
212. See generally J. MAY, THE TEXAS CONSTITUTIONAL REVISION EXPERIENCE IN THE

70's 25 (1975).
213. Tex. H.R. Con. Res. 13, 55th Leg., 1957 TEX. GEN. LAWS 1561.
214. II TEXAS LEGISLATIVE COUNCIL, CONSTITUTIONAL REVISION: A STUDY OF THE

TEXAS CONSTITUTION WITH RECOMMENDED CHANGES, 430-32 (1960).
215. Id. at 431.
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however, it articulated what has become the most widely offered justi-
fication for the state appeal bar-"the right of the state to appeal
might impose hardship upon the defendant, especially if he is in diffi-
cult economic circumstances . . .., No revision of this provision
was suggested by the Council. In 1968, The Texas Constitutional Re-
vision Commission recommended again that section 26 be retained. 217

In 1972, the members of the Sixty-Third Legislature were au-
thorized to serve as delegates to a Constitutional Convention. A com-
mission report in preparation for this convention recommended the
retention of section 26.218 In the convention itself, the Report of the
Committee on the Judiciary urged retention of the bar to state ap-
peals. It indicated that a proposal to give the state a limited right to
appeal had been proposed but had been defeated in the committee by
a substantial margin. 21 9 The committee's draft was amended on the
floor, however, 22° and the final draft of the judiciary article submitted
to the convention permitted state appeals from a trial court ruling
that a law is unconstitutional and from a decision of an intermediate
appellate court to a higher appellate tribunal.221

The convention never approved any document for submission to
the voters. But the Sixty-Fourth Legislature approved many of the
convention's products for such submission. One of these was a revi-
sion of the judiciary article that would have provided for limited state
appeal in the same circumstances as the draft proposed to the conven-
tion.222 This, however, was rejected by the electorate.223

In 1980, a more focused effort to change section 26 was made.
The Sixty-Sixth Legislature proposed an amendment to section 26
that would have given both the state and the defendant the right to

216. Id. The report also offered that prosecutors cannot be expected to exercise sufficient
discretion in deciding when and whether to invoke the right to appeal, id., but this simply
meets an argument that the potential for causing undue hardship will not be materialzed. In a
confusing addition, the report noted the further argument that "the reputation of an acquitted
defendant would be materially injured by subjecting him to an appeal by the state." Id.

217. CONSTITUTIONAL REVISION COMMISSION, REPORT AND RECOMMENDED REVISED

CONSTITUTION 72-3, § 27 (Dec. 1968) (Report to the Sixtieth Legislature). The Commission's
recommendations for revision died in a House subcommittee. J. MAY, supra note 212, at 36.

218. TEXAS CONSTITUTIONAL REVISION COMMISSION, A NEW CONSTITUTION FOR

TEXAS 24, § 16 (Nov. 1973) (Report to the Sixty-Third Legislature).
219. Journal, supra note 200, at 886.
220. Journal, supra note 200, at 1355.
221. Id. at 1939.
222. Tex. S.J. Res. II, art. V, § 14, 64th Leg., 1975 TEX. GEN. LAWS 3151.
223. 197 TEX. GEN. LAWS 3392. The proposed amendment was defeated 535,639 votes to

326,869 votes. Id.
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appeal on an interlocutory basis in three situations: (a) from a pretrial
ruling "as to the constitutionality of a particular statute;" (b) from a
pretrial ruling on a motion to quash, dismiss or set aside an indict-
ment; and (c) from a pretrial ruling on a motion to suppress evi-
dence.224 This was defeated by a vote of 1,687,900 to 1,544,020.225

In contrast to the apparently noncontroversial nature of the pro-
hibition upon state appeals in 1875, the bar has become a matter of far
greater dispute. Despite repeated efforts to amend the apparently ab-
solute terms of section 26, however, the provision remains unchanged.
This, of course, suggests that the basic policy underlying the provi-
sions is one strongly held and therefore is entitled to substantial
deference.

C. Judicial Development of Section 26

Given the increasing complexity of criminal procedure, it was
inevitable that even if section 26 was clear on its face at the time of its
adoption, ambiguities would arise in its application. The significance
of the provision in the definition of appellate courts' writ authority is
simply the most recent of a number of such ambiguities. In view of
the minimal history available to assist in construing the content of
section 26, judicial treatment of the provision becomes of special value
in a principled resolution of these questions. The most significant as-
pect of this treatment, at least for purposes of resolving uncertainties
in the provision's application, is the extent to which a clear and rea-
sonable conception has developed as to the purposes which the provi-
sion is designed or intended to serve. More specifically, this involves
inquiry into what interests of defendants are protected by section 26
and what degree and kind of intrusions upon those interests it should
protect against. Unfortunately, the case law under section 26 fails to
address these matters.

1. Basic Limits

The early cases quickly established that proceedings for forfei-
ture of bonds were criminal cases and the state was barred from ap-
pealing an adverse judgment.226 In 1936, the court had occasion to
hold that the state was not permitted to appeal from a pretrial order

224. Tex. H.R.J. Res. 97, 66th Leg., 1979 TEX. GEN. LAWS 3228.
225. See 1981 TEX. GEN. LAWS 4253.
226. State v. Morgan, 4 Tex. Crim. 33 (1878); see also State v. Arrington, 13 Tex. Crim.

611 (1883); State v. Ward, 9 Tex. Crim. 462 (1880).
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quashing an indictment.227 In Dewberry v. State228 the state at-
tempted to appeal from a post-verdict order probating a sentence of
imprisonment. The court quite reasonably held that to review the or-
der would give the state a right to appeal in violation of section 26.229

These holdings that section 26 barred the state from appealing on
an interlocutory basis from pretrial rulings and from post-verdict or-
ders entered for the defendant were obviously required by the terms
as well as the apparent purpose of the provision. The issues presented
little need for discussion and, as might be expected, the decisions did
not involve inquiry into the purpose of section 26.

2. Rehearings, Motions to Reinstate, and Cross Appeals

In Ex parte Wolters,230 a habeas corpus proceeding, two of the
judges traded views on whether section 26 limits the state's right to
move for rehearing before the court of criminal appeals, at least where
the case is within the original rather than the appellate jurisdiction of
the court. On original submission, the court had ordered the relators
discharged from confinement for contempt of a legislative committee.
When the state moved for rehearing, Presiding Judge Davidson urged
that the motion should be dismissed because rehearing would be the
equivalent of an "appeal" from the holding on original submission. 31

A majority of the three-judge court rejected the position, however,
and reached the merits of the state's motion. Judge Harper addressed
the matter and rejected Judge Davidson's position that the state's mo-
tion was inappropriate, relying to some extent upon the proposition
that proceedings in the court of criminal appeals are not "trials" from
which "appeals"-apparently within the meaning of section 26-are
taken.232 But he also relied heavily upon the strong tradition in the
Texas appellate courts of permitting the state to move for rehearing
and the lack of any "sound reason for changing this rule at this late
date."

233

Perhaps the court's position in Wolters was based upon a percep-

227. State v. Wilson, 131 Tex. Crim. 43, 95 S.W.2d 971 (Tex. Comm'n App. 1936, holding
approved).

228. 162 Tex. Crim. 160, 283 S.W.2d 399 (1955).
229. Id. at 161, 283 S.W.2d at 400.
230. 64 Tex. Crim. 238, 144 S.W. 531 (1912).
231. Id. at 310, 144 S.W. at 569 (opinion of Davidson, P.J., on state's motion for

rehearing).
232. Id. at 311, 144 S.W. at 588 (opinion of Harper, J., on state's motion for rehearing).
233. Id.
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tion of section 26 as designed to relieve a defendant from the burden
of having to defend a "win" at the next level of litigation, that is,
usually in the appellate tribunal. Permitting the state to request and
obtain reconsideration of rulings favorable to the defendant, if done at
the same level, might have been viewed as insufficiently burdensome
to invoke the purpose of section 26 and thus not within the prohibi-
tion. Where the forum is the same, simply requiring the defendant to
"redefend" before that same forum the same issues addressed previ-
ously may pose insufficient risk of overburdening or abuse to bring
section 26 into play. No effort was made in Wolters, however, to ex-
plain the result on such grounds.

In Yordy v. State23 4 the court held-citing section 26-that the
state could not move to reinstate an appeal that had previously been
dismissed. 235 This, of course, is inconsistent with the reading of
Wolters suggested above. If the rationale of section 26 is invoked only
when the state moves the case to the next progressive level of litiga-
tion, there should be no bar to the state seeking further considera-
tion-at the same level--of an issue decided for a defendant.

In Yordy, the court did emphasize that the court remained free
on its own motion to reinstate a dismissed appeal.236 This suggests a
view that section 26 is less concerned with the review that occurs than
with the entity that invokes the review. No explanation was offered,
however, as to why defendants would be less put upon by review stim-
ulated by the court's initiative in contrast with review at the motion of
the state. Those interests protected by section 26 may be sufficiently
at risk to invoke the prohibition only if the procedure gives the state a
right to review. If review occurs only on the court's own motion, per-
haps the court's discretion can be relied upon to assure that defend-
ants are not sufficiently burdened to bring section 26 into play.
Again, however, no effort was made in Yordy to relate the holding to
any such rationale for section 26.

Confusion also exists concerning the effect of section 26 upon
appellate courts' ability to consider possible errors made against the
state when the case is before the appellate court on an appeal taken by
the defendant. In Prescott v. State237 the court reversed a conviction
for errors in jury instructions. Noting that the state had reserved a

234. 425 S.W.2d 352 (Tex. Crim. App. 1968).
235. Id. at 353-54 (opinion on state's second motion to reinstate appeal).
236. Id.
237. 52 Tex. Crim 35, 105 S.W. 192 (1907).
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bill of exceptions to the exclusion of evidence offered by the prosecu-
tion at trial, the court appeared to take the position that section 26
barred consideration of the matter.2 3 8 Several subsequent discussions
are consistent with this view.239 In the course of a recent discussion,
however, the court was willing to assume that the Texas Constitution
permitted it to review "errors" against the state.24

No effort has been made in any of the discussions to tie either
position to the rationale for section 26. Perhaps the risk of subjecting
defendants to an unacceptable burden is minimal if the state is permit-
ted to raise issues only if the defendant chooses to appeal. Since a
defendant will already be going to the expense, inconvenience and
trauma of an appeal, the marginal increase in the burden by requiring
the defense to respond to claims of error against the state may be
insufficient to invoke section 26. On the other hand, most of the indi-
cations in the case law suggest that the appellate tribunal is barred by
section 26 from considering and correcting in its appellate analysis
errors made against the state at trial. But again, this solicitude for
defendants has not been accompanied by significant discussion of
what interests are at stake and why those are unacceptably endan-
gered by the practices or procedures at issue.

The court's responses to the state's efforts to secure rehearings,
reinstatement of appeals, and consideration of errors against it when
the defendant appeals have been arguably inconsistent. The state may
not secure review of an error against it when the defense appeals and
it apparently may not move for reinstatement when an appeal is dis-
missed. But the court can on its own motion reinstate an appeal and
the state can move for and secure a rehearing when an appeal by the
defendant is resolved against the state. No effort has been made to
relate these issues to a specific view of the interests protected by sec-
tion 26 or even to relate them to each other. Despite the difficulty of
the issues, their resolution has contributed little to the nature of the

238. Id. at 37, 105 S.W. at 193. Perhaps evidencing uncertainly as to the correctness of its
primary holding, the court commented further that if it was "necessary" to pass upon the issue
raised it would hold that the evidence had been properly excluded. Id.

239. Benson v. State, 661 S.W.2d 708, 712 (Tex. Crim. App. 1982) (on state's motion for

rehearing) (to ignore jury charge as erroneous and consider whether evidence supports charge
in indictment would be contrary to bar upon state appeals), cert. denied, 104 S. Ct. 2667
(1984); Walker v. State, 610 S.W.2d 481, 482 n.2 (Tex. Crim. App. 1980) (declining for reasons
not stated to correct on appeal ruling that indictment was admissible against defendant).

240. Hite v. State, 650 S.W.2d 778, 783 n.5 (Tex. Crim. App. 1983).
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interests protected by section 26 or to a consistent view as to when
those interests are so endangered as to bring section 26 into play.

3. Supreme Court Review by Certiorari

In 1945, the court of criminal appeals assumed that a ruling by
that court on a federal constitutional issue in favor of the convicted
defendant "is binding upon the State and society" because the state is
barred from seeking review of that ruling by the United States
Supreme Court.241 The issue was raised but not resolved in 1976.242

But in Faulder v. Hill 243 the court refused to prohibit a prosecutor
from seeking certiorari review by the Supreme Court of a holding
contrary to the state by the court of criminal appeals. No single ra-
tionale attracted a majority of the court. Three judges concluded that
section 26 was intended only to address the internal operations of the
Texas courts and thus does not deal with what review is available or
what steps may be taken to secure review outside the Texas judiciary.
This made it unnecessary to consider the "exact scope" of the provi-
sion's restrictions within the Texas court system.2 " Judge Douglas
concurred on the ground that the supremacy clause of the United
States Constitution barred any state action that would preclude a
prosecutor from access to the federal judiciary.245

Judge Dally, the fifth member of the majority for denying re-
lief,24 6 developed an alternative rationale for the result 247 that, if
adopted, would dramatically affect the content of section 26 for inter-
nal purposes. The constitutional prohibition, according to him, is
limited to review by "appeal" and thus does not address review by
certiorari. Presumably, as so construed, section 26 would not bar re-
view by other methods, including mandamus and prohibition.

241. Newman v. State, 148 Tex. Crim. 645, 651, 187 S.W.2d 559, 563, cert. denied, 326
U.S. 772 (1945).

242. See White v. State, 543 S.W.2d 366 (Tex. Crim. App. 1976).
243. 612 S.w.2d 512 (Tex. Crim. App. 1981). The precedential effect of Faulder has been

questioned, since the case was arguably mooted by the supreme court's denial of the petition
for certiorari before the court of criminal appeals acted on Faulder's motion for rehearing. See
id. at 528 (Onion P.J., dissenting) (on appellant's motion for rehearing).

244. Id. at 515 (opinion of Odom, J.).
245. Id. at 515 (Douglas, J., concurring).
246. See id. at 516 (Roberts, J., concurring and dissenting, and joined by Phillips, J.); Id.,

at 517 (Onion, P.J., dissenting); id. at 523 (Clinton, J., dissenting).
247. This was originally articulated in a brief opinion on original submission, id. at 516

(Dally, J., concurring), and developed in an opinion on appellant's motion for rehearing. Id. at
526 (Dally, J., concurring) (on appellant's motion for rehearing).
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Judge Dally's perception that the scope of section 26 or its un-
derlying policy can be resolved by reference to the label attached to
the review procedure is extremely naive. It is unlikely that the mem-
bers of the 1875 Convention meant the word "appeal" to exclude ap-
pellate review by means of procedures to which other labels are
attached. In general terms, English procedure permitted review of a
criminal trial only by writ of error. 24  "Appeal," in its original mean-
ing, was an equity practice adopted from the civil law in which a
cause was removed to an appellate court for completely new determi-
nation rather than a review.249 When American jurisdictions pro-
vided for appellate review, they sometimes did so by means of a writ
of error procedure and sometimes by procedures loosely labeled "ap-
peal."' 25° Where review by appeal was provided, it did not have its
earlier meaning of a rehearing but meant-as did the writ of error
procedure-review of a trial of error.25'

All indications are that the drafters of the Texas Constitutions
and the legislature used "appeal" in a generic sense to mean appellate
review for trial error. As early as 1845, the Texas Constitution spoke
in terms of "appellate jurisdiction" of the Texas Supreme Court and
"appeals" from interlocutory actions of the trial courts.252 The Texas
Constitution of 1869 (until its amendment in 1873) addressed "ap-
peal" in criminal causes to the supreme court. 253 More significantly,
both the 1850 legislation and the 1856 Code of Criminal Procedure
spoke in general terms of appeal.254 There is simply nothing to indi-
cate that the drafters intended the term "appeal" in some technical
sense that excluded appellate review of other sorts.255

248. L. ORFIELD, CRIMINAL APPEALS IN AMERICA 22 (1939) [hereinafter cited as CRIMI-

NAL APPEALS].
249. 4 C.J.S. Appeal and Error, § 17, p. 90.
250. See W. CLARK, HAND-BOOK OF CRIMINAL PROCEDURE 500 (1895).
251. CRIMINAL APPEALS, supra note 248, at 216.
252. TEX. CONST. art. IV, § 3 (1845).
253. Id. art. V, § 3 (1869).
254. Tex. Code Crim. Proc. art. 717 (1856); 1850 TEX. GEN. LAWS 3 H. GAMMELL,

LAWS OF TEXAS 485 (1898).
255. Judge Daily indicated in Faulder that review by appeal differed from other forms of

review because it permitted review of the facts as well as the law. 612 S.W.2d at 526. In
English practice, review by writ of error originally permitted only review of errors apparent on
the face of the record and thus did not permit appellate consideration of rulings on evidence,
instructions to the jury, and sufficiency of the evidence. CRIMINAL APPEALS, supra note 248,
at 24. Bills of exception to get such matters into the record were unavailable. Id. at 25. In
American statutes, review by "appeal" or by "writ of error" was sometimes construed-in the
absence of a provision to the contrary-to permit review only of the sort permitted by English
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Faulder may25 6 have determined that section 26 does not bar
prosecutors from seeking review in the United States Supreme Court
of adverse decisions by the highest available Texas court. But more
importantly for present purposes, it emphasizes the lack of agreement
among the members of the court of criminal appeals upon the intent,
purpose and content of the language of section 26. Judge Dally's
views, moreover, provide a disturbing suggestion that at least some
members of the court may be willing to resolve section 26 issues-
including those related to the writs-on the basis of semantic labels
rather than careful inquiry into the underlying purpose of the prohibi-
tion against state "appeal."

4. Petition for Discretionary Review

As long as the Texas court system contained only one appellate
court with jurisdiction in criminal cases and Texas defendants had a
right of appeal to that court, no issue existed concerning further ap-
pellate steps. But the 1981 revision of the appellate court structure257

gave rise to the problem of these further appellate steps. In most
cases, defendants' appeal as of right was to the court of appeals. Re-
view of a decision of this court by the court of criminal appeals was
discretionary. No change was made in section 26 of the Constitution,
but section 5 of article V was amended to provide: "[T]he Court of
Criminal Appeals may, on its own motion, review a decision of a
Court of Appeals in a criminal case as provided by law." The Code of
Criminal Procedure was amended to authorize either the state or the
defendant to petition the court of criminal appeals for discretionary
review of a decision of the court of appeals.258 Given the specific lan-

writ of error practice. Id. at 78-79. This was changed by early statutes authorizing bills of
exception. Id. at 216-17. In any case, it is clear that by 1876 the process of appellate review in
criminal cases was regarded as embodying review of both law and facts. E.g., Tex. Code Crim.
Proc. art 744 (1856) ("The Supreme Court may revise the judgment in a criminal action, as
well upon the law as upon the facts. ... ).

Judge Daily also suggested that review by certiorari was a right of the higher court rather
than of any litigant and thus distinguishable from appeal for purposes of § 26. 612 S.W.2d at
526. Review by writ of error in English practice, the predecessor to review by appeal, was not
available as a matter of right although the writs were invariably granted in more recent times.
CRIMINAL APPEALS, supra note 248, at 23. Again, however, there is nothing to indicate that
in the American or Texan context any distinction of this sort was drawn or that it might
otherwise have been intended by the framers to have been incorporated into § 26.

256. See supra note 243.
257. See supra text accompanying notes 37-42.
258. TEX. CODE CRIM. PROC. ANN. art. 44.45(b) (Vernon Supp. 1985). Article 44.01 of

the Code, which simply restated the terms of § 26, was amended to add: "However, this
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guage of section 5, there could be no doubt but that review by the
court of criminal appeals-on its own motion-of a decision for an
appealing defendant by the court of appeals was permissible. But was
review barred by section 26 if it was undertaken in response to a peti-
tion by the state?

The issue was addressed in Todd v. State. 59 Without exploring
the intent or coverage of section 26, the court in an opinion written by
Judge McCormick simply concluded that discretionary review by the
court of criminal appeals is always "on its own motion" within the
meaning of section 5 and thus does not conflict with section 26.260
Presiding Judge Onion, on the other hand, indicated that he would
reach the same result by reasoning that the "unit" of an appeal con-
sists of the entire state appellate review process. Thus a defendant
who appeals to the court of appeals puts into motion a process which
includes-if the defendant prevails before the court of appeals-the
opportunity for the state to seek discretionary review. 26 By defining
a defendant's appeal to include discretionary review by the court of
criminal appeals of a defendant's victory before the court of appeals,
Judge Onion implicitly concluded that such review-whether on peti-
tion of the state or otherwise-was not an appeal by the state. There
were no dissents.

Neither Todd analysis addresses the real issues. Assuming that
discretionary review is always on the court's motion, it does not fol-
low-despite the majority's assertion to the contrary-that the state
may be provided with a formal procedure enabling it to call to the
attention of the court those cases in which the state believes the court
should exercise its power. Perhaps it would be artificial to give the
court the power to review but to deny it input from one side as to
whether that power should be exercised. Yet in Yordy262 the court
saw no such artificiality in distinguishing between the court's right to

statute shall not be construed to prevent the State from petitioning the Court of Criminal
Appeals to review a decision of a court of appeals in a criminal case, on its own motion." TEX.
CODE CRIM. PROC. ANN. art. 44.01 (Vernon Supp. 1985).

259. 661 S.W.2d 116 (Tex. Crim. App. 1983).

260. Id. at 118. No consideration was given to the views of the members of the 1975
Constitutional Convention or the Sixty-Fourth Legislature that amendment of § 26 would be
necessary to give the state the ight to appeal from an intermediate appellate court to a higher
tribunal. See supra text accompanying note 220.

261. Id. at 121 (Onion, P.J., concurring).

262. See supra text accompanying note 234.
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reinstate an appeal on its own motion and the state's right to move for
reinstatement.

Such a distinction could be defended: It might be that the gen-
eral interest in having the court of criminal appeals effectively super-
vise the administration of criminal justice requires that it be given
general discretionary power to review even those decisions of the
court of appeals favorable to defendants who had appealed to the in-
termediate court. This interest may outweigh the risk that such re-
view will be unacceptably burdensome to defendants. But it may also
follow that if the state is given a formal role in the process, the risk of
the discretionary review power being exercised so as to impose undue
hardship upon defendants becomes too great. Permitting the state a
forum before the court might, for example, increase the risk that the
discretionary review authority will be exercised on too narrow
grounds, as for reviewing in detail the application of agreed-upon
standards to particular fact situations.263

Judge Onion's analysis is similarly deficient. The prohibition
against state appeals in section 26 is in no way dependent upon the
defendant's willingness to give up other rights. Judge Onion appears
to reason that section 26 does not bar the legislature from structuring
the process of defendant appeal in such a manner that if the defendant
prevails before the intermediate appellate court the state is given ac-
cess to the next higher tribunal. But this depreciates section 26. It
cannot mean that the legislature could "define" a motion to suppress
evidence so as to "include" a process whereby the state, should the
trial court grant the motion, could secure review by an appellate tri-
bunal. Artificial tinkering with the details or labels of the process
cannot reasonably circumvent the bar to state appeals. If review of
the decision of an intermediate court by the highest state court is,
generally speaking, an "appeal," this cannot be changed by arbitrarily
designating the process as an incidental part of the review by the in-
termediate tribunal.

The issue can be put in terms of the purposes of section 26:
Would permitting the state to petition the court of criminal appeals
for review of a decision of the court of appeals sufficiently affect those
interests protected by section 26 to run afoul of its prohibition? Obvi-
ously, discretionary review adds an additional step to the process and

263. The bar upon state appeals has been defended in part on the ground that prosecutors
cannot be trusted to exercise sufficient discretion in utilizing the power to appear. See infra
text accompanying note 278.
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thereby creates the potential for increasing the burden upon the de-
fendant. Perhaps, however, once the issues have presumably been
identified and briefed for the intermediate appellate court, compelling
a defendant to present them again involves such minimal additional
effort and work that no real risk is posed of the sort of overburdening
with which section 26 is concerned. 26 Wolters,2 65 to some extent,
supports this approach. Further, if the state's right is simply to peti-
tion for review and the court of criminal appeals retains discretion as
to whether to entertain the case on its merits, the risk of the state
abusing this opportunity to the detriment of defendants is minimized
by the control exercised by the court. Some support for this approach
can be found in Yordy.266

In any case, there is no indication that the members of the Todd
court considered the matter in this fashion or that they even ad-
dressed the purpose of section 26. This approach was undoubtedly
encouraged by the absence in the case law of careful development of
the rationale and purposes of the section.267

D. The Policy of Limiting State Appeals

For purposes of defining the content of section 26 and of deter-
mining whether the policy underlying it should be given effect where
the terms of the section are not applicable, the rationale of the policy
of limiting state appeal requires consideration. Given the failure of
the case law to explore this, the best sources are the recent efforts to
amend section 26. To some extent, of course, the matter is difficult to

264. The court of criminal appeals has exhibited some ambivalence concerning the discre-
tionary review process in regard to the right to representation by appointed counsel. In Ayala
v. State, 633 S.W.2d 526 (Tex. Crim. App. 1982), the court held that neither federal constitu-
tional considerations nor state law gave an indigent defendant the right to appointed represen-
tation in seeking discretionary review. Id. at 527-28. But in Polk v. State, 676 S.W.2d 408
(Tex. Crim. App. 1984)-"without questioning that holding," id. at 409-the court held that
once discretionary review is granted a defendant has a statutory right to representation under
TEX. CODE CRIM. PRoc. ANN. art. 26.05 (Vernon Supp. 1985). If discretionary review creates
sufficient risks to invoke the right of representation, perhaps it poses sufficient dangers to the
interests protected by Section 26 that the state should be barred from seeking it.

265. See supra text accompanying note 230.
266. See supra text accompanying note 234.
267. As a result, members of the court may have been encouraged to rely upon their per-

sonal views as to how the appellate review process would best be structured and to assume that
§ 26 imposes no barrier to such structuring of it. This is strongly suggested by Judge Onion's
Todd opinion. Without exploring the purpose or content of § 26, he offers that no limitations
"should" be placed on the state's right to seek review of the decision of an intermediate appel-
late court. 661 S.W.2d at 121.
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consider in general terms. The issues presented by a proposal to per-
mit interlocutory state appeal of any pretrial order in a criminal case
are quite different from those raised by a proposal to permit the state
to appeal from certain post-verdict motions. But nevertheless some
general considerations can be identified.

The argument for state appeal can be put quite easily. Trial
judges make mistakes, sometimes serious ones, and the public interest
in an error-free determination of guilt justifies giving the state an ap-
pellate remedy where this can be done without excessive costs. Dele-
gate Mengden's claim in the 1974 Constitutional Convention that
state appeal constituted the most basic issue before the convention
"involving stopping crime and preserving law and order" '268 was prob-
ably an overstatement. But state appeal would prevent the release of
some persons who could otherwise be properly convicted of serious
criminal offenses. Some of the Texas writ cases, by demonstrating the
obvious-and perhaps intentional-errors that trial judges sometimes
make, increase the strength of the argument. It has been urged as
well that the absence of state appeal increases the occurrence of some
errors; some trial judges, seeking at all costs to avoid reversal, simply
resolve disputed matters against the state and thus incur no risk of
reversal on appeal.26 9

The objections to state appeal are more difficult to summarize.
No risk is posed to defendants acquitted by juries; double jeopardy
considerations bar appellate review of such cases. What, then, is the
defendant's interest that is protected in other situations by denying
the prosecution access to the appellate courts? It could be argued that
anytime a defendant "wins"--even on a subissue-the emotional im-
pact of that win is such that he develops a legitimate interest in having
that "win" given finality.2 70 But no such argument has been advanced
in support of the prohibition against state appeal, at least in the Texas
context. The interests protected must be ones other than this.

The primary concern expressed in defense of the policy has been
that state appeals would increase the total burden upon a defendant of

268. Journal of the Constitutional Convention of the State of Texas, Begun and Held at
the City of Austin, Sept. 6, 1977 1568 (1977) [hereinafter cited as 1977 Journal] (remarks of
delegate Mengden).

269. 1977 Journal, supra note 268, at 1445 (remarks of delegate Snelson).
270. Cf Dix, Waiver as an Independent Aspect of Criminal Procedure. Some Comments on

Professor Westen's Suggestions, 1979 ARIZ. ST. L.J. 67, 81-84 (discussing defendant's possible
"emotional expectation" created by a win).
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defending against a criminal accusation.2"' It has been argued further
that this effect will be particularly offensive because the increased bur-
den of the task would fall disproportionately upon minority
citizens."'

But neither these discussions nor the case law examine specifi-
cally what it is, or might be, about a state appeal that would unaccept-
ably burden the defendant. It might be the inherent risk of losing the
emotional expectation that accompanies a win. It might also be the
emotional trauma or discomfort experienced because of the delay in
realizing the fruit of a win, i.e., a final and complete assurance that
conviction will not occur. Or, it might be the effort, inconvenience or
expense of defending a win in further proceedings.

It may be that the prohibition against state appeal is based upon
the perception that one or more of these effects is unacceptably bur-
densome upon each defendant upon whom it might be imposed. Or,
concern might rest less with routine cases than with exceptional cases
in which the opportunity to appeal may be abused. The prohibition
against state appeal, in other words, may rest in whole or part upon
the perception that if appeal is available the state may sometimes or
occasionally exercise that opportunity in an inappropriate manner
and, when this abuse occurs, the burden of delay, expense, or
whatever upon these exceptional defendants justifies the total
prohibition.

Whether any risk exists that state appeal would endanger defend-
ants' interest in an accurate-as opposed to convenient and inexpen-
sive--determination of guilt or innocence is even less clear.
Prosecutors will use the threat of appeal in plea bargaining, it has
been argued, 273 and perhaps this creates a risk that innocent defend-
ants will be thereby encouraged to offer an inaccurate plea of guilty
because the bargain becomes too good to pass up. More directly, it
has otherwise been argued, innocent defendants faced with the pros-
pect of defending a win on appeal may simply decide to plead guilty
rather than engage in the expensive and problematic task of challeng-

271. II TEXAS LEGISLATIVE COUNCIL, CONSTITUTIONAL REVISION: A STUDY OF THE

TEXAS CONSTITUTION WITH RECOMMENDED CHANGES 430-32 (1960); see also testimony of
David Spencer, representing Texas Criminal Defense Lawyers Association, before the Texas
House Committee on Constitutional Amendments, on TEX. S.J. RES. 18, 65th Leg., Apr. 6,
1977 (defendants subjected to state appeals would be treated "unfairly ... in terms of time
and money").

272. 1977 Journal, supra note 268, at 1550 (remarks of delegate Doyle).
273. Id. at 1573 (remarks of delegate Mauzy).
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ing the state.274 It might also be added that a defendant who success-
fully defends against an interlocutory appeal by the state may have so
depleted his vigor or resources as to reduce his ability to adequately
test the credibility of the state's evidence at trial.

This procedure, like others, may be subject to abuse at the hands
of the prosecution. It has been argued, for example, that prosecutors
lacking a meritorious case will nevertheless take appeals for the pur-
pose of assuring that the defendant remains incarcerated during the
appellate process and thus suffers at least some penalty despite the
lack of a persuasive case for the prosecution.17

1

It is also urged that systemic considerations argue against state
appeal. If interlocutory appeal is available, the time required to try
those cases in which appeal is available will increase.2 76 This is coun-
tered with the argument that in only a small proportion of cases
would the state have any incentive to exercise its right to appeal.2 77

On the other hand, it is urged in response that political considerations
will create a demand that elected prosecutors appeal more often.2 7

1

Along somewhat different lines, some have argued that trial
judges who wish to avoid final responsibility for resolving an issue or
who otherwise wish to see it taken on appeal are, under the present
system, encouraged to resolve matters against the defense in order to
permit appeal. If the state were permitted to appeal, those trial judges
would resolve the matters as they actually see the merits. As an end
result, defendants would obtain a fairer trial resolution of the merits
of their arguments.179

In contrast to the variety of conflicting considerations presented
in political discussions of state appeal, the case law construing section
26 has neither addressed the interests to be protected by the provision
or attempted to define it in a manner consistent with any clear set of
objectives. The court has never considered why defendants' wins are
protected, to some extent at least, by section 26. Nor has it attempted
to determine whether particular intrusions upon the finality of a de-
fense victory would intrude upon this rationale.

274. Id. at 1446 (remarks of delegate Denson).
275. Id. at 1449-50 (remarks of delegate Heatly).
276. Id. at 1446-47 (remarks of delegate Coleman).
277. Id. at 1477 (remarks of delegate Baker) (prosecution in average judicial district would

seek to appeal only about once a year).
278. Id. at 1550 (remarks of delegate Doyle) (prosecutors will be forced to appeal when-

ever appeal is available).
279. Id. at 1446 (remarks of delegate Baker).
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Prescott's bar to state cross appeals suggests that the provision
was intended to protect a win against any later attack by the state. It
does not actually accomplish this, of course, since there is no apparent
authority that limits the trial judge from "reversing" a prior decision
for a defendant when the issue arises again on retrial. Prescott only
prevents the appellate court from requiring that this occur. The
Wolters result-that the state is not barred from moving for rehear-
ing-suggests that section 26 is designed only to prevent the state
from moving the case to the next level of litigation. Perhaps the task
of defending a win in a new and higher forum is substantially more
burdensome upon the interests which section 26 protects than again
advancing one's arguments in a forum in which those arguments have
once been presented. But the case does not address the matter.

Yordy and Todd are arguably based upon a common assumption
that in some situations section 26 does not bar review but does pre-
clude the state from being given a certain role in this process. Yordy
suggested that a state request for rehearing must be ignored by the
court, while Todd requires only that the ultimate action by the court
of criminal appeals in conducting discretionary review be on its "own
motion."

Perhaps section 26 protects defendants' wins because of the risk
that fully adversary review of those wins creates an unacceptably high
risk that defendants will be saddled with undue expense and incon-
venience for inadequate reasons. If review is left to the reviewing
body, however, it is arguable that risk of abuse of the review process is
reduced to an acceptable level. Review in which the state has no role
adversary to that of the defendant may be review which is substan-
tially less likely to be abused. But Todd does not assure that the dis-
cretionary review process is of this sort. Todd in no way disapproves
the procedure whereby the state is permitted to call the court's atten-
tion to those cases the state believes should be reviewed and the rea-
sons why the state believes review is appropriate. Perhaps Todd rests
on the implicit assumption that the risk of abuse of the review process
is sufficiently high that section 26 bars it only if the state is given the
right to review. As long as the court has discretion to refuse the
state's request, the argument might go, the risk of abuse of the review
process is sufficiently low to render section 26 inapplicable.

On balance, the prohibition of state appeals has come to rest
largely on the assumption that requiring defendants to participate in
review of their "wins" would unacceptably increase the burden upon
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the accused of defending against criminal charges. To some extent,
this burden is unacceptable because of its impact upon each and every
defendant upon whom it would fall. But in addition there is concern
that state appeals would be taken too often and therefore that the
overall burden on accuseds as a group would be excessive because of
the numbers of accused who would be affected. Moreover, there is a
fear that discretion in deciding which defendant to put to defense of
their wins might result in unjustified extension of release and perhaps
of discouraging or preventing full defenses to the merits of the
charges. Unfortunately, little effort has been made to construe section
26 with a view towards applying it where these concerns seem most
founded or the underlying interests most at risk.

E. Reconciling Section 26 and the Writ Process

The tension between the new writ authority and section 26
should have been almost immediately apparent. In the second re-
ported writ case after the 1978 grant of general writ authority to the
court of criminal appeals, State ex rel. Vance v. Routt,28 ° the state
sought relief from an adverse judgment in a bond forfeiture proceed-
ing, relief previously denied to it under section 26.281 Yet in Routt
and a number of subsequent cases in which the state sought appellate
relief via the writ route, the court gave no indication that either sec-
tion 26 or the policy underlying it had any effect upon the proceeding.
To the contrary, in many of these cases the prohibition against state
appeal was cited as evidence that no remedy at law was available and
therefore as indicating that writ relief was available. 2

This was surprising in view of the nature of the issues reviewed.

280. 571 S.W.2d 903 (Tex. Crim. App. 1978).
281. Id. at 905; see supra text accompanying note 226.
282. 571 .W.2d at 907; see also State ex rel Wade v. Mays, 689 S.W.2d 893, 897 n.9 (Tex.

Crim. App. 1985) (if state dismissed murder indictments, it would have no other remedy avail-
able). Generally, however, there is simply no consideration of the matter. E.g., State ex rel.
Bryan v. McDonald, 662 S.W.2d 5 (Tex. Crim. App. 1984) (per curiam); State ex rel. Curry v.
Gray, 599 S.W.2d 630 (Tex. Crim. App. 1980). This may have been because the issue was
not presented. Briefs filed in State ex rel. Vance v. Routt, State ex rel. Hawthorn v. Giblin,
and State ex reL Curry v. Gray, for example, did not urge that § 26 or the policy of limited
state appeal barred writ relief. Briefs were filed by the respondent judge and the two defend-
ants in State ex rel. Wade v. Mays. One brief, after defending the constitutionality of the
Speedy Trial Act, concluded:

Allowing the state to attack the [Speedy Trial A]ct through a writ of prohibition
when such is not proper would allow the state to appeal a criminal case. Because the
State cannot appeal a criminal case, the only way the state can possibly attack its
own act in a criminal case is to attack it on an appeal taken by a criminal defendant.
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Perhaps the best illustration is State ex reL Hawthorn v. Giblin.283 Af-
ter deliberating in the prosecution for attempted murder, the jury sent
a note to the trial judge indicating that it had voted 12-0 on the
charged offense and was hung 6-6 on the lesser included offense of
aggravated assault. After discharging the jury, the judge announced
that he intended to enter judgment of acquittal on the attempted mur-
der charge. But pending application by the state for writ relief, he
agreed to postpone entry of judgment. The state sought mandamus,
directing that the judgment not be entered. This, of course, comes
quite close to reviewing a jury acquittal; while judgment was not en-
tered, this was merely an accommodation by the judge to a procedural
request by the state. The court of criminal appeals granted relief284

but gave no indication that the state policy against state appeals or
section 26 had any bearing upon the case whatsoever.

In Hawthorn, the state was seeking review of what the trial judge
at least perceived was a jury determination of innocence on the
charged offense. A defendant's interest in being free from having to
defend a jury acquittal is undoubtedly among the most sacrosanct in-
terests in criminal procedure. State appeal from such an acquittal is
seldom an issue because of the broad protection provided by double
jeopardy. Yet in Hawthorn the writ process was used to review a mat-
ter directly related to such acquittals with no consideration being
given to the possibility that-assuming no jury trial or double jeop-
ardy barriers-the prohibition against state appeals might have appli-
cation. The failure to address the issue in this case evidences an
amazing lack of sensitivity to the potential implications of section 26
or its underlying policy.

The court purported to address the relationship between section
26 and writ review in State ex rel. Curry v. Gray,285 in which the state
sought review of a trial judge's pretrial order barring the state from
prosecuting the defendant for capital murder. An amicus brief filed
on behalf of the defendant in the prosecution argued that mandamus
relief was not available because such relief would amount to a viola-
tion or circumvention of section 26. Referring to a long quotation
from Routt, the court rejected the argument "on [this] reasoning" and

Response of Joe Cody, Jr., A Real Party In Interest, To State's Petition for Writ of Prohibition
at 5, State ex rel. Wade v. Mays, 689 S.W.2d 839 (Tex. Crim. App. 1985).

283. 589 S.W.2d 431 (Tex. Crim. App. 1979).
284. The merits of the issue are discussed infra, text accompanying note 374.
285. No. 69262 (Tex. Crim. App., May 2, 1984) (not yet reported).
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noted that, "[i]t is clear that the State is without any other rem-
edy."2 6 The only part of the quotation from Routt of any possible
relevance is that discussion making clear that the state was barred
from appeal.2 7

Gray, of course, simply does not address the issue. The court
confuses the different questions of whether a remedy by appeal is
available with the impact upon the availability of writ relief of section
26. Contrary to the court's suggestion, a conclusion that section 26
renders by appeal unavailable does not establish that the granting of
writ relief is consistent with either the letter or the spirit of section 26
or the policy of limiting the state's access to the appellate courts. By
mixing the issues, the court relies upon "reasoning" that is simply
irrelevant to the issue presented.

F. Conclusion

The task of reconciling state policies barring or limiting the pros-
ecution's access to the appellate courts with the existence of the ex-
traordinary writ processes is not unique to Texas. But the widespread
existence of the issue has produced little agreement on an appropriate
resolution. Some courts have construed the state policies as limiting
the availability of writ relief to the prosecution, although none appear
willing to unequivocally bar the prosecution from all relief. In People
ex rel. Daley v. Limperis,28 8 for example, the Illinois Supreme Court
was asked to issue mandamus directing trial judges to vacate orders
sentencing persons convicted of cocaine offenses to probation. Sale of
thirty grams of a substance containing cocaine, under Illinois law,
precluded probation," 9 but the trial judges apparently ignored the ev-
idence, convicted the defendants of sale of less than thirty grams, and
imposed probation. The Illinois Constitution bars state appeals in
criminal cases from a judgment of acquittal.2 9° Denying relief on the
basis of the constitutional provision, the Illinois court rejected the ar-
gument that the provision did not apply when the trial court orders

286. Id.
287. Id. at - (quoting State ex rel. Vance v. Routt, 571 S.W.2d 903, 907-08 (Tex. Crim.

App. 1978).
288. 86 11. 2d 459, 427 N.E.2d 1212 (1981).
289. ILL. ANN. STAT. ch. 38, §§ 1005-5-1(b)(2), 1005-5-3(c)(2)(C) (Smith-Hurd 1982); id.,

ch. 56 1/2, § 91 1401, § 401(a)(2) (Smith-Hurd Pamph. Supp. 1985).
290. ILL. CONST. art. VI, § 6 ("after a trial on the merits in a criminal case, there shall be

no appeal from a judgment of acquittal").
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were entered "without authority" and were therefore "invalid." '29

Where state statutes limit prosecution appeal, some courts have
found writ relief to be barred by implication, at least in the absence of
extraordinary circumstances. To a large extent, this is based upon the
rationale that the existence of such statutes indicates that the task of
defining the state's access to appellate courts has been made a legisla-
tive task and that review by the writ process would circumvent this
allocation of authority. In State ex rel. Marsland v. Shintaku,2 9 2 for
example, the trial judge granted a defense post-verdict motion for ac-
quittal. A statute authorized state appeal in some situations but not
from such an order. The state sought writ relief. Because such situa-
tions were not among those in which appeal was authorized, the court
reasoned, writ relief must also be denied.2 93

Some courts, while denying relief, have left open the possibility
that the writs might be available in exceptional circumstances. In
United States v. Margiotta,294 for example, a mistrial was declared af-
ter a three week trial and eight days of deliberations. The judge then
ruled that in any subsequent trial he would make the same rulings
made in the first trial, including several on evidence admissibility and
jury instructions concerning elements of the crime and liability as an
aider and abettor. The government sought appellate relief. Those rul-
ings on evidence admissibility, the Second Circuit concluded, were
appealable on an interlocutory basis under the Criminal Appeals
Act. 295 The other portions of the ruling, however, were not. More-
over, the court reasoned, writ relief was not available to review them,
because such review would circumvent the limitations of the Criminal
Appeals Act. The court noted that the case did not present circum-
stances presenting a compelling need for mandamus review, sug-
gesting that where such need exists circumvention of the federal
statute would be permissible.296

291. 86 Il. 2d at -, 427 N.E.2d at 1216.
292. 640 P.2d 289 (Hawaii 1982).
293. The court explained: "[W]here the legislature has so clearly expressed its intent to

specifically deny government appeals from judgments of acquittal, it must follow . . . that an
extraordinary writ may not be used to circumvent that intent or this court's duty to respect it."
Id. at 293.

294. 662 F.2d 131 (2d Cir. 1981).
295. 18 U.S.C. § 3731 (1982) (appeal permitted from "order... suppressing or excluding

evidence").
296. 662 F.2d at 134 n.8; see also People v. Superior Court, 69 Cal. 2d 491, -, 446 P.2d

138, 144, 72 Cal. Rptr. 330, 336 (1968) (post-verdict dismisal of information for evidence
insufficiency not reviewable by writ because this "would be to give to the People the very
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In other cases, however, appellate courts have-generally with-
out discussion of any substance---concluded that state policies against
prosecution appeal do not bar review by the writ method, at least on
the facts of particular cases. In Ex parte Nice,29 7 for example, a bare
majority of the Alabama Supreme Court held that the absence of au-
thority for state appeal did not-and apparently could not-restrict
the court's exercise of its authority to issue writs.298 In United States
v. Denson299 the Fifth Circuit took the extreme position that the ab-
sence of a statutory right to appeal is totally irrelevant to the propri-
ety of writ review. 3"

In the Texas context, the task of reconciling writ authority with a
policy of limiting state access to the appellate courts is unusually diffi-

appeal which the legislature has denied them"); State ex reL Westfall v. Gerhard, 642 S.W.2d
679, 681 (Mo. Ct. App. 1982) (ruling on motion in limine not reviewable by writ because this
would circumvent "established and time-honored" law, although writ review is sometimes
proper). In Kussman v. Eighth Judicial Dist. Court, 612 P.2d 679 (Nev. 1980), the defendant
sought review of the grand jury's probable cause determination through the writ process. 1979
legislation had removed the appellate court's jurisdiction to entertain appeals from orders de-
nying pretrial writs of habeas corpus based on alleged lack of probable cause. Refusing to
exercise its writ jurisdiction, the court noted that to review probable cause in this fashion
"would frustrate the legislative purpose." Id. at 680.

297. 407 So. 2d 874 (Ala. 1981).
298. Four of the nine members of the court dissented and characterized the action of the

majority as "usurp[ing] by case law the statutory and rule-making prerogative to establish the
right of review by appeal." Id. at 884 (Jones, J., dissenting).

Some of the decisions indicate that for some unexplained reason a policy against prosecu-
tion appeals, evidenced by the absence of statutory authority for them, does not apply if the
action of the trial court is beyond its authority. See State v. Surles, 284 S.E.2d 738, 740 (N.C.
App. 1981); State ex rel. Haas v. Schwabe, 276 Or. 853, -, 556 P.2d 1366, 1368 (1976).

Others, apparently confusing the double jeopardy limits on state appeal, see supra text
accompanying note 173, and a state policy limiting the prosecution's access to the appellate
courts, take the position that the absence of authority for an appeal does not preclude writ
relief if granting writ relief would be consistent with double jeopardy. See State ex rel Hyder
v. Superior Court, 128 Ariz. 216, -, 624 P.2d 1264, 1267 (1981) (writ review appropriate
where trial judge granted defense post-verdict motion for judgment of acquittal). Cf State ex
rel. Martin v. Berry, 560 S.W.2d 54, 59-60 (Mo. Ct. App. 1977). In State ex rel. Leis v.
Gusweiler, 65 Ohio St. 2d 60, 418 N.E.2d 397 (1981) (per curiam), the defendant pleaded
guilty to a rape indictment and apparently admitted the facts alleged; the trial judge, however,
convicted him only of the lesser included offense of attempted rape. Mandamus was sought on
the ground that the trial judge had a mandatory duty to convict the defendant as charged.
Denying relief, the court held that writ relief would result in the defendant being twice placed
in jeopardy, apparently on the rationale that the conviction of attempt constituted an acquittal
of the charged offense for which the defendant could not thereafter be convicted.

299. 603 F.2d 1143 (5th Cir. 1979).
300. "The lack of a remedy by appeal or in some other fashion is ... a prerequisite to [the

writ's] issuance, not a factor to be weighed in determining whether or not, once it is shown that
there is no other remedy, the writ should be issued." Id. at 1147 n.2.
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cult, given the unqualified and constitutional nature of the bar to state
appeals. Unfortunately, judicial construction of that bar has not in-
volved a careful identification of its rationale or purpose. As a result,
the task of integrating the bar with a matter as complex as the ex-
traordinary writ process is further increased in difficulty.

The real questions-which Gray did not address-are whether
permitting writ relief on behalf of the state endangers those interests
protected by section 26 or the underlying policy of limiting appellate
review at the state's instigation; if so, whether it does so in such a
manner or to such an extent as to violate the actual terms of section
26?; if the terms of section 26 are not violated, does the underlying
policy on which section 26 rests suggest how subquestions presented
by the writ process might most appropriately be resolved?

It may be that there is no conflict between the writ authority in
section 5 and the prohibition against state appeal in section 26. If
Judge Dally's Faulder view-that section 26 applies only to those pro-
cedures labeled "appeals"-were to prevail, section 26 has no applica-
bility to the writ process. It is unlikely, however, that the word
"appeal" can reasonably be given such a narrow construction. It is
also possible that the "appeal" could be read as intended at least to
exclude that review provided by the writ jurisdiction conferred in
other provisions of the constitution. Again, this is difficult to support.
At the time of the adoption of section 26, the state had no experience
with appellate courts having broad writ authority.3"' It is unlikely,
given this background, that the word was used with the intent of ex-
empting from the ban review by means of procedures which had not
been provided the state appellate courts.

A stronger argument can be made, however, that the 1978
amendment to section 5 created a blanket exception to section 26, so
that any appellate review at the instance of the state accomplished by
the writ authority conferred by the amendment is simply beyond the
purview of section 26.302 By 1978, Texas had experience with judicial
review by means of broad writ authority. Moreover, that experience

301. See supra text accompanying note 19.
302. In construing potentially conflicting constitutional provisions, the more general pro-

vision must yield to a more specific one, especially if such a construction is necessary to give
effect to the language of both provisions. See Clapp v. State, 639 S.W.2d 949 (Tex. Crim. App.
1982) (TEX. CONST. art. I, § I la, providing for appeal of bail denial orders to the court of
criminal appeals, carves out an exception to the more general provisions of id. art. I, § 5, which
provides that appeal of "all" cases other than death penalty cases is to be to the courts of
appeal).
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included a willingness on the part of the supreme court to exercise its
writ authority on behalf of the state.3 °3 The court of criminal appeals,
exercising its limited writ jurisdiction, had shown a similar willing-
ness to permit the state to seek writ relief.3" Against this back-
ground, the grant of general writ jurisdiction to the court of criminal
appeals in 1978 might reasonably be read as intended to authorize
writ relief on behalf of the state, when appropriate under the new writ
authority, without regard to section 26.

On the other hand, the significance of this background can be
challenged. Writ relief had been granted for the state in so few cases
that the authors of the 1978 amendment-and certainly the electo-
rate--cannot fairly be charged with awareness that the effect of the
amendment would be to increase the state's access to appellate relief.
There is no indication that the drafters of the amendment to section 5
or the legislature were aware of or saw any significance in the case law
granting writ relief to the state, and the limited evidence suggests the
opposite.3"5 Moreover, the supreme court's case law contained no ef-
fort to reconcile the writ authority and section 26, and certainly no

303. State v. Anderson, 119 Tex. 110, 122, 26 S.W.2d 174, 179 (1930) (relief granted from
order of trial court dismissing prosecutions on ground that prior acquittals were resjudicata of
issues in charged offenses); State v. Olsen, 360 S.W.2d 398, 399 (Tex. 1962) (relief granted
from order adjudging defendant insane at time of the offense and acquitting him of offense, on
ground that defense had filed no motion for pretrial determination of present sanity); State ex
rel. Pettit v. Thurmond, 516 S.W.2d 119, 123 (Tex. 1974) (directing trial judge to sentence
defendants to prison terms rather than probate their sentences). In Pettit, the court noted that
the state "has no other remedy, id. at 121, but in none of the cases did it express any concern
that the state's right to relief might be affected by § 26 or the underlying policy.

304. In State ex rel. Smith v. Blackwell, 500 S.W.2d 97 (Tex. Crim. App. 1973), the de-
fendant, Demolli, had been convicted of possession of marihuana and sentenced to 25 years
imprisonment. The conviction and sentence were appealed and upheld. Demolli v. State, 478
S.W.2d 554, 555 (Tex. Crim. App. 1972). The Texas Controlled Substances Act was later
enacted and Demolli petitioned the convicting court for resentencing under § 4.06 of the stat-
ute. When the court set the matter for hearing, the state sought prohibition directing the trial
court not to resentence Demolli on the ground that the controlling provision of the Controlled
Substances Act was unconstitutional. Without discussion, the court concluded that it had
jurisdiction to pass upon the issue, 500 S.W.2d at 100, apparently on the ground that the trial
judge's action threatened to negate a sentence affirmed by the court of criminal appeals and
therefore issuance of the writ was necessary enforce the previously-exercised jurisdiction of the
court to pass upon the propriety of the sentence imposed. The court found the challenged
provision unconstitutional and granted relief. No consideration was given to the potential
significance of the bar upon state appeals.

305. See supra text accompanying note 34. In addition, the original writ jurisdiction is
made "[s]ubject to such regulation as may be prescribed by law." TEX. CONST. art. V, § 5. It
is unclear whether "regulations" includes "limitations" or "exceptions," see supra note 172,
and "by law" probably refers to legislative action. But nevertheless the terms of the provision
do not indicate an intention to create an absolute and unqualified grant of authority.
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basis on which a prediction might be made as to how any such recon-
ciliation might be reached. Arguably, it is unlikely that the drafters
or the voters intended by developing and enacting the amendments to
section 5 to create either a total exception or one of undefined content
to section 26.306

If the 1978 amendment to section 5 did not create a total and
automatic exception to the bar of section 26, the two provisions
must-if possible-be reconciled. Any such effort must begin with
inquiry into whether writ relief on behalf of the state intrudes upon
those interests protected by section 26. If so, how significantly does it
do so?

Certainly entertaining the state's application for a writ does re-
quire a defendant to defend against a "win." Any protected expecta-
tion the defendant may have experienced because of that win is
infringed. The defendant is required to go through the expense, delay,
and emotional turmoil of the defensive process. That the review takes
place in the context of the writs rather than appeal seems to make
little difference. Insofar as this is relevant, the review takes place in a
different forum; perhaps this increases the complexity of the task of
defending. It also occurs in a context in which the state is provided
an opportunity to formally present a case for relief in an adversarial

306. On the other hand, there is some evidence of legislative and perhaps electorial acqui-
escence in a construction of Section 26 that assumes the validity of at least some writ relief for
the state. The legislative history of the 1980 efforts to amend §26 so as to permit state appeal
indicates that the legislature perceived the existing situation as one in which the writs provided
the state with at least some access to the appellate courts. David Spencer, representing the
Texas Criminal Defense Lawyers' Association before the House Committee on Constitutional
Amendments, opposed the proposed amendment in part on the ground that the writ process
provided an alternative and better method of giving the state limited access to the appellate
courts. Hearing on Tex. H.J. Res. No 97 before House Committee on Constitutional Amend-
ments, 66th Leg. (tape recording available from Texas Legislature). Several witnesses favoring
the amendments, on the other hand, testified that the writ proces§ was insufficient to meet the
state's needs. Id. The flavor of the hearings was that writ relief on application of the state was
occasionally available and that this did not violate either the letter or spirit of § 26. Perhaps
this constitutes acquiescence in whatever inroads the writ process has made into the policy
barring the state from invoking appellate review.

But it is difficult to attribute even to the legislature sufficient awareness of the content of
the writ authority to find a meaningful acquiescence in the development of that case law.
When Representative Hill, the sponsor of the 1979 joint resolution that would have permitted
state appeal, "closed" his presentation to the House committee, he responded to the concerns
that the writ authority might meet existing needs by commenting, in part, that the writs were
only available when necessary to enforce the jurisdiction of the court of criminal appeals. Id.
If the sponsor was unfamiliar with the significance of the 1978 modification of the court's writ
authority, it is difficult to regard the following events as meaningful acquiescence in the de-
tailed development of that authority in the case law.
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manner. The extraordinary nature of the proceeding may speed up
the review process, thus reducing the duration of concern and effort.
On the other hand, the unusual nature of the writ process may make
it less familiar to defense counsel and thus increase the difficulty of
providing representation-which may increase the cost to the defend-
ant-and of predicting the outcome-which may increase the emo-
tional impact of the process on the defendant.

Perhaps the limited number of issues that can be raised in the
writ process means that review by this method intrudes less than ap-
peal upon defendants' protected interests. The process may take less
time, the reduced issues may render the cost of effective representa-
tion less, and the state may have less incentive or opportunity to mis-
use the review process. Moreover, the state has no right to secure
review and the court's ability to deny application for leave to file for
the writ may serve as a valuable means of reducing the danger that
the process will be abused to a defendant's detriment. On the other
hand, the limits of review available in the writ processes are far from
clear. This uncertainty might well reduce the significance of other
considerations.

It is unclear whether systemic considerations are or should be
relevant to determining whether a procedure comes within the bar of
section 26. If a particular defendant is subjected to a procedure that
intrudes upon his protected interests, it may be of no significance that
other defendants are unlikely to suffer the same experience or that
important societal objectives are served. But if such considerations
are relevant, it may be of significance that the writ review process
does provide a method of giving the state an opportunity to vindicate
in a limited category of cases the public's interest in having an error-
free procedure. The court's discretion to refuse application for leave
to file permits it to avoid being saddled with more cases than it can
handle and that might increase the time necessary to resolve those
cases that it does accept. This also provides a safeguard against prose-
cution abuse of what opportunity the process provides for review.

On the other hand, it may be doubtful whether the writ process is
an effective method of implementing the public interest in error-free
procedures. It is arguable that those errors which may be cured by
the writ procedure are generally not those that pose the greatest sys-
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temic problem.307 Perhaps those interests of defendants at stake
should be subjected to the intrusions occasioned by writ review only if
there is greater assurance that review will serve the most important
needs the prosecution can advance.

If section 26 does not constitute a total bar to entertaining a peti-
tion for writ relief from the state, the strongly held policy of limiting
state access to the appellate courts might nevertheless become an ap-
propriate factor determining how the court of criminal appeals should
exercise its discretion308 in deciding whether or when to grant relief.

This may, however, be less than satisfactory. It does not make
clear what effect should be given the policy that underlies section 26.
Should, perhaps, the appellate court conduct a case-by-case evalua-
tion of whether having to defend a "win" would impose upon a de-
fendant the sort of inconvenience, expense or trauma that section 26
was intended to prevent? Should the court consider, further, whether
any such effects would be of the magnitude as to invoke the spirit of
section 26? Should it balance against this the benefits to be derived
from granting writ relief or at least granting leave to file, so that at
least some defendants will be required to submit to greater inconven-
ience, expense, and trauma because their cases raise issues that, for
systemic reasons, are useful to a speedy resolution of the writ process?

Perhaps subcategories of situations could be developed providing
more specific guidance as to when requests by the state for writ relief
should not be entertained. Those traditional situations in which,
before section 26, the state was permitted to appeal, for example,
might be situations in which leave to file should be automatically de-
nied. Thus relief might be denied when the state seeks to secure re-
view of dismissal of a charging instrument or post-trial action such as
an arrest of judgment or a grant of a new trial. Pretrial rulings on
evidentiary matters-specifically on motions to suppress-appear,
given the unsuccessful efforts to amend section 26, to be ones which
the section bars from review; writ relief should, perhaps, be summa-
rily denied in these situations. But where the state seeks review under
circumstances where, in the absence of section 26, review would nev-
ertheless be unavailable under traditional schemes for appellate re-
view, perhaps the risk of at least widespread oppression of defendants

307. The writ process, for example, does not protect against erroneous decisions on exclu-
sionary rule issues or charging instrument objections at trial.

308. This assumes, of course, that such discretion exists. See supra text accompanying
note 145.
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is low enough that at least the merits of the state's request should be
entertained.

The risk, of course, is that making the policy against state appeal
merely a factor to be considered in the exercise of discretion will de-
prive it of any meaning. The analysis will be so flexible that there is
no assurance that the policy will be given any real effect in the deci-
sionmaking process.

But this suggests another possible approach to reconciling the
writ authority and the policy of limiting state appeals. If categories of
situations can be distinguished on the basis of the risk they pose to the
interests protected by section 26, perhaps section 26 should be read as
precluding the granting of writ relief in cases within those categories.
Thus those categories identified above might be regarded as requir-
ing-with no opportunity for the exercise of discretion-that applica-
tions for leave to file for the writs be denied. On the other hand, it is
arguable that once the few obvious categories are formulated, the re-
mainder of the cases will defy categorization. As a result, whether
relief is available in all but the obvious cases may in fact be a largely
discretionary decision unstructured by the categories developed for
the obvious cases.

Perhaps the difficulties of finding an acceptable standard that
permits some writ relief for the state argues for reading section 26 as
constituting an absolute bar. This, of course, is a relatively draconian
position that would, in some situations, deny the state any relief from
what are clear and blatant errors by trial judges. But section 26 was
drafted to be an absolute rule by persons who must have been familiar
with blatant errors committed by trial judges and remedied by the
appeals process.

Developing writ review on behalf of the state also raises signifi-
cant questions concerning allocation of functions among the branches
of state government and the electorate. The writ authority, of course,
is a constitutional grant of authority to the court of criminal appeals,
separate and distinct from the court's appellate jurisdiction. The
court obviously has the responsibility to develop the writ authority
through case law and rulemaking authority. On the other hand, sec-
tion 26 suggests that to some extent the court's authority is limited by
a reservation of authority in the electorate. Whether wisely so or not,
the 1876 Constitution arguably barred either the legislature or the
court itself from granting the state access to the appellate judiciary.
Given the history of the writ jurisdiction, it is arguably impossible to

[Vol. 17:75



MANDAMUS AND PROHIBITION

find in it a reasonably clear indication of intention to create an excep-
tion to the clear and absolute terms of section 26. Under this view,
using case law to develop a right of the state to appellate review is a
violation of a basic allocation of authority expressly made in the 1876
Constitution.

V. SCOPE OF REVIEW

The scope of review in the writ process has been among the most
perplexing problems presented by the procedure. Traditionally, re-
view would lie under the writ process only to determine whether the
trial court has committed an error of "jurisdictional" dimensions.30 9

But "jurisdictional" was not used in its conventional sense here,310

and it became clear that review would lie to determine if the trial
judge had acted beyond his power31' or, in the terminology of the
United States Supreme Court, had engaged in a "usurpation of
power."'31 2 Review did not, however, lie to determine whether the
trial judge had committed "mere error. ' 3 13 It was also said that relief
was to be granted only if the claim to such relief was "clear and indis-
putable. ' 314  While this appeared to mean that the claim to relief
could not lie on disputed matters of fact,3 15 it is unclear whether it
also added anything to the traditional definition of the scope of writ
review. Whether a litigant who demonstrated that a trial judge had
acted beyond his authority, for example, could still have failed to
show a "clear and indisputable" claim to relief was uncertain.

Despite the conceptual difficulty of the leap, most-but not all-
courts have accepted the proposition that the writs will lie to review
the exercise of discretion by trial judges for some types of "abuse." 16

Thus the refusal to exercise discretion at all can be remedied by the

309. See supra text accompanying note 5.
310. See Berger, supra note 6, at 42 ("the term 'jurisdiction' as used in mandamus cases

often bears little resemblance to traditional notions of either territorial or subject matter juris-
diction"); Harvard Note, supra note 1, at 598-99 (equating a court's "jurisdiction" with its
"power" to issue writ in given cases).

311. Harvard Note, supra note 1, at 599-600.
312. De Beers Consolidated Mines, Ltd. v. United States, 325 U.S. 212, 217 (1945).
313. Harvard Note, supra note 1, at 599.
314. Id. at 600.
315. Id.
316. E.g., Robbins v. Superior Court, 38 Cal. 3d 199, -, 695 P.2d 695, 698, 211 Cal. Rptr.

398, 401 (1985) (mandamus does not generally lie to control the discretion of a lower court,
but it will be issued where the discretion could only be exercised in one way and therefore the
trial judge abused that discretion); State ex rel. Marsland v. Shintaku, 640 P.2d 289, 293 (Ha-
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writs31 7 as can a decision without supporting evidence.318 It may, fur-
ther, be permissible under this standard to determine the sufficiency of
the evidence supporting a trial judge's action.319 But there is wide-
spread agreement that claims of mere erroneous exercises of discre-
tion by the trial judge are not cognizable in writ proceedings.32 ° Some
courts continue to refuse to articulate the review standard in a man-
ner that permits review for even abuse of discretion.32' But given the
ease with which trial courts' rulings can be regarded as beyond their
authority within the meaning of the narrower review criterion,322 it is
doubtful that, as a practical matter, this limits the scope of review.

The matter is complicated by the extraordinary nature of the
writs and the real possibility that a case in which writ review occurs
will later be presented to the appellate judiciary by means of a direct
appeal taken by the defendant. When this occurs after a defendant's
efforts to secure writ relief have been unsuccessful, it is necessary to
consider whether review on direct appeal is to be undertaken pursuant
to a more rigorous standard than was applied in the earlier writ
proceeding.

waii 1982) (mandamus will not lie to correct even an erroneous exercise of discretion but will
be used to remedy "a flagrant and manifest abuse of discretion").

In La Buy v. Howes Leather Co., 352 U.S. 249 (1957), the Court appeared to review for
"clear abuse of discretion." Id. at 257. But cf Will v. Calvert Fire Ins. Co., 437 U.S. 655, 665
n.7 (1978) (opinion of Rehnquist, J., announcing Court's judgment), reading Will v. United
States, 389 U.S. 90 (1967), as "warn[ing] against the dangers of such a practice."

317. E.g., Yeager v. Yeager, 622 S.W.2d 339, 341 (Mo. Ct. App. 1981); State ex rel. Pat-
terson v. Aldredge, 317 S.E.2d 805, 807 (W. Va. 1984).

318. See State ex rel. Williams v. Narick, 264 S.E.2d 851, 857 (W. Va. 1980) (although
record raises "grave doubts" as to defendant's competency to stand trial, where there was
"some competent evidence" that defendant was competent prohibition would not be used to
interfere with trial judge's determination that defendant was competent and that trial should
proceed).

319. Koza v. Eighth Judicial Dist. Court, 665 P.2d 244, 247 (Nev. 1983) (trial court's
action in permitting appointed counsel to withdraw in murder case and appointing public
defender over claim of conflict of interests constituted an arbitrary and capracious exercise of
discretion and mandamus relief granted).

320. See cases cited, supra note 316.
321. Gallego v. Purdy, 415 So. 2d 166, 168 (Fla. Dist. Ct. App. 1982) ("Neither [prohibi-

tion nor mandamus] is available to address a mere error of law or an abuse of discretion by the
trial court."); People ex rel. Daley v. Schreier, 92 I11. 2d 271, -, 442 N.E.2d 185, 187 (1982)
(agreeing that mandamus will not lie to control the exercise of that discretion, even if abused).

322. Sexon v. Merten, 291 Or. 441, -, 631 P.2d 1367, 1371 (1981) (although mandamus is
not available to review discretion in imposing conditions on pretrial release, conditions at issue
found insufficiently related to purposes of pretrial release and therefore beyond the authority of
the trial judge to impose); see also People ex rel. Daley v. Schreier, 92 Ill. 2d 271, -, 442
N.E.2d 185, 188-89 (1982) (where case was remanded for sole purpose of resentencing, trial
court exceeded its authority in ordering new trial).
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Developing and following a consistent standard of review in writ
proceedings has proven an especially difficult task for the court of
criminal appeals. This may be attributable, in part at least, to the
need to address the matter at a time when there is strong pressure to
make extensive and frequent use of the writs and under circumstances
where there is no tradition or precedent regarding the use of the writs
in criminal litigation.

A. Scope of Review in Writ Proceedings

Despite the relatively large number of cases in which writ review
has been sought and undertaken, the court of criminal appeals has
never carefully and comprehensively articulated what it regards as the
scope of its review power in a writ proceeding. In Routt3 23 the court
committed itself to a standard of review narrower than that applicable
on direct appeal. Mandamus would lie, it commented, only to compel
a trial judge to perform a "ministerial" act, although it added that the
writ might also lie to compel the entry of a particular judgment if the
judgment sought "is the only proper one that can be rendered in the
circumstances." '324 Whether it contemplated at that time that writ re-
view would be limited to determining whether the trial judge had
failed to perform an act so clearly required that its performance was
ministerial was not clear.

In several subsequent cases, the court engaged in rather rigorous
writ review with little attention to the scope of the review being exer-
cised. Houlihan v. State325 presented a defendant's request that the
trial court be directed to consider this request for "shock" probation,
denied by the trial judge on the ground that he lacked jurisdiction to
entertain it. After concluding that the trial judge had erred in relying
on the stated grounds for refusing to consider the request, the court
proceeded to consider whether there were other barriers to granting
relief.326 Finding that the trial court had not acted within the statuto-
rily limited time for placing a defendant on shock probation, the ap-
pellate court concluded that the trial court lost jurisdiction and relief
must be denied. 327 The implication, however, was that writ review
was available to determine whether the trial judge erred in deciding

323. See supra text accompanying note 53.
324. 571 S.W.2d at 907.
325. 579 S.W.2d 213 (Tex. Crim. App. 1979).
326. Id. at 218.
327. Id. at 220.
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he lacked "jurisdiction" and, if such error existed, to determine
whether he should be ordered to consider the motion. In State ex rel.
Hawthorn v. Giblin,328 the court held that the trial judge would act
improperly if he entered a judgment of acquittal on the basis of a
jury's communication concerning its inability to arrive at a verdict on
the charged offense. Given the communication, the court concluded,
no "lawful" judgment of acquittal could be entered on it.329 The
court did not discuss the nature of the review engaged in to determine
whether the judgment would be "lawful."

In subsequent cases, however, the court made an effort to articu-
late its scope of review in more traditional writ terminology.

1. Actions "Without Jurisdiction," "Without
Authority" or "Void"

In some cases since 1980, the court of criminal appeals has at
least expressed the results of its review in terms that suggest adher-
ence to relatively traditional notions of the scope of writ review. In
Garcia v. Dial,330 for example, it characterized the action which the
petitioner sought as "ministerial" because the trial court had lost ju-
risdiction to do anything but "dismiss" further motions made in the
case. 33 1 In State ex rel. Curry v. Gray,3 32 it concluded that the orders
placing certain defendants on shock probation were beyond the au-
thority of the enabling statute and were therefore "void. 333

These cases have developed a litany describing those actions by a
trial judge that will be remedied by the writ procedure. In State ex
rel. Holmes v. Denson334 the court set out the list:

Mandamus is not available to compel a discretionary act as
distinguished from a ministerial act. Mandamus will issue if there
is but one proper order. Mandamus is appropriate if a judge acts
beyond his statutory authority. If a district judge enters an order
for which he has no statutory authority, mandamus will issue.335

But identifying those situations included within the categories is a dif-
ficult task.

328. 589 S.W.2d 431 (Tex. Crim. App. 1979).
329. Id. at 433.
330. 596 S.W.2d at 524.
331. Id. at 529.
332. 599 S.W.2d 630 (Tex. Crim. App. 1980).
333. Id. at 633.
334. 671 S.W.2d 896 (Tex. Crim. App. 1984).
335. Id. at 899 (citations omitted).
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In some cases, the court has applied at least logical concepts of
"jurisdiction." In Garcia v. Dial,33 6 for example, the trial judge had
dismissed an indictment and then-upon reconsideration-"rein-
stated" it. The court of criminal appeals held that a district court has
authority to act only when an indictment is pending in the court and,
upon dismissal of the indictment, the court lost the capacity to act
further in the case. Upon the filing of the motion to reinstate, the
district court could determine only that it lacked authority to act-
because a court has jurisdiction to determine whether it has jurisdic-
tion-and then dismiss the state's motion. Without jurisdiction to ad-
dress the merits, entry of an order dismissing a motion is so clearly
the only acceptable response that it is "ministerial" and can be com-
pelled by mandamus.337

But other cases demonstrate the arbitrary nature of the determi-
nation as to whether an error comes within one of those categories
that, under the litany, makes review for that error permissible in a
writ proceeding. In LeBlanc v. Gist,3 38 the defendant had been certi-
fied for trial as an adult but an examining trial had resulted in his
discharge. Holding that the trial court was barred from further pro-
ceedings, the court of criminal appeals relied upon Ex parte
Menafee3 39 as establishing that proceedings without an examining
trial were "void"-presumably for lack of jurisdiction to act-and
that therefore the trial court's contemplated actions would be
"void." 34 In Menafee, the court carefully considered the background
to the statutory requirement that a certified juvenile be given an ex-
amining trial and concluded that the legislature had intended that
such hearings precede all indictments of certified juveniles.34' But
whether a violation of this requirement rendered the indictment
void-which in Menafee determined whether pretrial habeas corpus
relief was available-was addressed summarily.342 In LeBlanc, this

336. 596 S.W.2d at 524 (Tex. Crim. App. 1980).
337. Id. at 529.
338. 603 S.W.2d 841 (Tex. Crim. App. 1980).
339. 561 S.W.2d 822 (Tex. Crim. App. 1977).
340. 603 S.W.2d at 844.
341. 561 S.W.2d at 824-28.
342. Id. at 824. The court simply stated that if a right to an examining trial existed, an

indictment returned before the hearing is "premature and void" and renders the trial court
without jurisdiction. Id. A more functional analysis was available. The court had noted that
in certification cases, unlike adult prosecutions, the court conducting the examining trial has
discretion to remand the accused to juvenile court and thus end the adult criminal prosecution.
Id. at 829 (citing TEX. FAM. CODE ANN. § 54.02(h). (Vernon Supp. 1985)). Best put, the
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summarily-made characterization was uncritically given the effect of
making writ relief available.

The court's subsequently expressed willingness to grant relief
against acts beyond such authority appears to expand the scope of
review beyond scrutiny to determine whether the trial judge's action
rendered the proceeding "void" or "without jurisdiction," although
the ambiguity of "authority," "voidness" and "jurisdiction" make
this difficult to determine. In State ex rel. Curry v. Gray,34 3 for exam-
ple, the court granted relief invalidating an order placing certain de-
fendants on "shock probation." Reasoning simply that the statute did
not make shock probation available for these defendants, the court
held the orders "void" and thus subject to review by the writ process.
And in State ex rel. Bryan v. McDonald,34 the court directed a dis-
trict judge to cease viewing presentence reports and issuing proposed
assessments of punishment before the guilt-innocence determination.
Such practices, the court held, were unauthorized by statute and vio-
lated constitutional rights of the defendants.14

' But do these cases
mean that any claim that a trial judge has acted beyond the authority
conferred by statute or in a manner as to violate a constitutionally
protected interest of the defendant is appropriate for consideration-
on the merits-in the writ process? In both cases, the court appeared
to have simply addressed the merits as it would have in a direct ap-
peal; the opinions contain no suggestion that for writ relief the lack of
authority or the infringement of a constitutionally protected interest
must be more evident or otherwise different than would be required
for relief on appeal.

As the review standard is stated by the court of criminal appeals,
the issue is whether the trial judge has acted beyond his statutory au-
thority. It is unlikely that this limited formulation of the scope of
review could withstand scrutiny. As Judge Clinton has pointed out,
the purported availability of relief against any action without statu-
tory authority ignores the existence of inherent judicial authority in

question in LeBlanc should have been whether, in view of all of the characteristics of an exam-
ining trial in this context, a trial judge's erroneous denial of an accused's right to such a hear-
ing justified the extraordinary step of interlocutory appellate review. But the issue was
sidestepped in Menefee in the habeas area and reliance upon labels resulted in uncritical appli-
cation of Menefee to the writ context.

343. 599 S.W.2d 630 (Tex. Crim. App. 1980).
344. 662 S.W.2d 5 (Tex. Crim. App. 1983); see also State ex rel. Turner v. McDonald, 676

S.W.2d 375 (Tex. Crim. App. 1984).
345. 662 S.W.2d at 8.
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some situations in which specific statutory authority does not exist.34 6

Moreover, many of the limits on judicial authority that have some
basis in statutory law are meaningfully defined only in interpretive
case law. It is unlikely that writ review lies only to determine whether
trial judges' actions exceed only those limits expressly imposed by the
terms of the statute involved. If review lies to determine whether
judges have exceeded their authority under case law drawing upon
statutory authority, there is little basis for concluding that review
does not lie to determine whether judges have exceeded their author-
ity under case law developing requirements within the judicial author-
ity. But if such review is in fact permitted under the standard, the
standard fails to impose any limits whatsoever upon writ review.
Nevertheless, if pressed it is likely that the court of criminal appeals
would place the review permitted in writ proceeding in the widely-
accepted347 terms permitting inquiry into whether the trial court had
exceeded or "usurped" its authority.

Other courts, attempting to define and limit the scope of the writ
authority, have utilized concepts or at least terms similar to those
found in the Texas court's discussion.348 One commentator concludes
that an inquiry into whether a trial judge has acted beyond his
"power" is one with "definite content." '349 It permits review for
whether the challenged order or action was part of a delineated class
of orders or actions which the trial court might seriously be claimed

346. State ex rel. Holmes v. Denson, 671 S.W.2d 896, 900 (Tex. Crim. App. 1984) (Clin-
ton, J., concurring).

347. See supra text accompanying note 311.
348. See, e.g., State ex rel. Hass v. Schwabe, 276 Or. 853, -, 556 P.2d 1366, 1369 (1976)

(since no authority existed for trial judge to grant post-verdict motion for acquittal, judge's
action in doing so was in excess of jurisdiction and void and writ relief was appropriate). A
line was specifically drawn in Vergari v. Walsh, 90 A.D.2d 801, 455 N.Y.S.2d 673 (1982). In
the prosecution for usery, the trial judge had agreed, upon the defense "concession" of that
element, not to instruct the jury concerning an element of the crime that required proof that
the conduct be part of a scheme of making usurious loans. Writ relief is to be granted, the
appellate court held, "only where a court acts or threatens to act either without jurisdiction or
in excess of its authorized powers in a proceeding over which it has jurisdiction." Id. at -,
455 N.Y.S.2d at 673. Accepting the defense concession did not violate this standard. But the
appellate tribunal continued:

The trial court .. .has threatened to act in excess of its authority by refusing to
inform the jury of all elements of the crime, and of a concession to one of them. . ..
These threatened actions would constitute more than mere errors of law; they would
be incursions into areas of legislative responsibility and, therefore, as to these matters
the writ of prohibition must be granted.

Id. at -, 455 N.Y.S.2d at 673-74.
349. Harvard Note, supra note 1, at 599.
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to be without power to take.35° The problem, of course, is in deter-
mining whether a particular order or action is properly placed with
others in a group constituting a "delineated class." The commentator
acknowledges that this task is "something of an analytical problem,"
but concludes that it can be adequately resolved by requiring that the
actions or orders constitute "a class of [actions or] orders describeable
in some fairly natural fashion." 3 51

There is also, however, support for the view that the underlying
concepts of "jurisdiction," "authority," and "voidness" are so lacking
in meaning that this statement of the scope of writ review is ineffective
as a means of limiting it. In People v. Superior Court,3 52 for example,
the California Supreme Court noted the wide variety of situations in
which the intermediate California appellate courts had found to be in
excess of the trial court's jurisdiction so as to justify writ relief. Use of
an "excessive of jurisdiction" standard, it concluded, would permit
the writ process to be used "to review any claimed error occurring at
any time in a criminal trial. 3 53

Moreover, it is unclear why writ review should be available for-
but only for-those errors that can be described in these somewhat
general terms. In terms of the impact upon the parties, the fact that
an error is "merely" one of a misapplication of power possessed by
the trial judge is irrelevant. But systematic considerations may justify
the limit. Perhaps an error that is so isolated as not to be subject to
such categorization poses so little risk beyond the facts of the case
that extraordinary measures are not justified to correct it. On the
other hand, an error that can be sufficiently generalized as to consti-
tute action beyond the court's "authority" poses greater systematic
risks that may justify dispensing with the final judgment requirement.
In addition, if the limits do constitute a meaningful reduction of the
appellate court's scrutiny, this may reduce the frequency with which
writ review is conducted or relief is granted and thus keep the inter-
ference with trial proceedings at an acceptable limit. Whether the
scope of review announced or utilized, however, meaningfully limits
actual review or restricts it to matters of potentially broad significance
is problematic at best.

350. Id.
351. Id.
352. 69 Cal. 2d 491, 446 P.2d 138, 72 Cal. Rptr. 330 (1968).
353. Id. at -, 446 P.2d at 145, 72 Cal. Rptr. at 337.
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2. "Legal" Issues

The ambiguity of the scope of review suggested the possibility
that the writ process might be used to address many or all issues of
law as long as a case did not involve contested questions of fact or,
perhaps, of application of legal standards to fact situations. Both
Gray and McDonald, for example, arguably presented what were in
essence "legal" questions-the contents of the standard for determin-
ing eligibility for shock probation in Gray and of the statutory and
constitutional criteria for judicial involvement in plea negotiations in
McDonald.354

But this construction of the review standard was rejected in State
ex rel. Wade v. Mays.3" The defendants had moved to dismiss pend-
ing murder charges on the ground that robbery charges arising out of
the same "transaction" had been previously dismissed on Speedy
Trial Act grounds.35 6 The state argued that the Speedy Trial Act was
unconstitutional because of an insufficient caption and that dismissal
of the robbery charges had been erroneous; this put into issue whether
any error in the dismissal of the robbery charges could be first
"raised" by the state in this context. The trial judge announced his
intention to dismiss the murder charges but agreed to stay a ruling
until application for writ relief. The state urged in applying for such
relief that the trial judge's decision presented "questions of law" but
no contested questions of fact and therefore should be reviewed in the
writ process.

Declining to review the trial judge's action, the court of criminal
appeals rejected the state's contention and denied writ relief. The trial
judge had been required to consider and resolve several questions of
law before making the ruling which the court was asked to review;
each of these questions was an "impediment" to establishing a right to

354. See also State ex rel. Curry v. Gray, No. 69,262 (Tex. Crim. App., May 2, 1984) (on
original submission), in which the state sought review of an order finding the defendant's pros-
ecution for capital murder barred by collateral estoppel. The court rejected the argument that
the trial judge's decision was a "discretionary" one." Id. "If the facts indeed are undisputed
and show the doctrine of collateral estoppel is inapplicable, then clearly respondent [judge] had
no discretion to enter any order other than denial of [the defendant's] motion]." Id. The
implication, of course, is that the bar against reviewing discretionary decisions applies only to
factual determinations.

355. 689 S.W.2d 893 (Tex. Crim. App. 1985).
356. Id. at 895. See TEX. CODE CRIM. PROC. ANN. art. 28.061 (Vernon Supp. 1985)

(Speedy Trial Act discharge is bar to further prosecution for any offense arising out of same
transaction).
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relief.35 7 Ruling on these issues involved "the exercise of a classic ju-
dicial function"-which is apparently not subject to review by means
of the writs-rather than "a function in the nature of a ministerial
act." '358 To conclude that "a pure but unsettled question of law" justi-
fies the exercise of the court's extraordinary writ jurisdiction, it of-
fered, would "grossly undermine and distort the historical function of
[the writ] authority" and would "intolerably erode the authority and
unique role of our trial judges ... "I"

The court also, however, offered comment on when review would
be available. A petitioner must first "make a clear showing that under
certain facts, the law is subject to but one interpretation. . . .'36

Second, he must "show that undisputed facts exist which entitle him
unequivocally to a right flowing from that single interpretation. ' 361

The state, in presenting alternative arguments, had conceded that the
caption of the statute at issue "may" render it invalid; apparently a
greater likelihood is required, because the court commented that the
writ process cannot be used to establish a claim of such "uncertain
merit.

3 62

Mays, if it is followed, may reflect a substantial narrowing of the
scope of review. It certainly appears that if the Mays standard were
reasonably applied, relief would have to be denied on facts under
which the court had previously acted. Perhaps the impropriety of
shock probation in Gray was so clear as to meet the Mays standard.
But it is unlikely that the trial judge's practices in McDonald 3 63 were
so obviously invalid or that the jury communication in Hawthorn 36
was so obviously not an informal verdict as to justify relief under
Mays. But consistency has not been a hallmark of the court's writ
cases and Mays may not reflect a comprehensive rearticulation of the
review standard. This is to some extent suggested by the absence in
Mays of any acknowledgement that the approach applied in the case
was inconsistent with that applied in earlier writ cases.

357. 689 S.W.2d at 898. The court treated separately whether the state had shown a
"clear legal right to denial of the motions to dismiss," on the one hand, and whether it estab-
lished a "clear legal duty on part of respondent to deny the motions to dismiss," on the other,
as if these were two distinguishable issues. Id. It seems unlikely that they were.

358. Id. at 899.
359. Id. at 900.
360. Id. at 898 n.11.
361. Id.
362. Id. at 898.
363. See supra text and accompanying text note 344.
364. See supra text note 328 and accompanying text.
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Mays is consistent with some cases from other jurisdictions con-
struing the requirement that the trial judge have a "clear duty" to act
in a certain way as rendering the writ process unavailable as a means
of developing the law so as to "give" litigants particular rights.3 6 5

This may bar the writ court from reaching unsettled questions of
law.3 66 Such an approach may be consistent with traditional writ law,
given that the writs were designed largely to prevent improper results
in particular cases by summarily correcting obvious errors at a pre-
liminary stage. But insofar as the writs now serve as a vehicle for
appellate courts to exercise supervisory responsibilities, this approach
will preclude those tribunals from reaching the very sorts of un-
resolved questions that, as a matter of supervision, should be reached.
Modem use of the writs, or at least those uses constituting an exercise
of the supervisory power, should not be subject to a limitation barring
the writ court from reaching unresolved or close questions of law.

3. Review for "Abuse of Discretion"

In Routt, the court of criminal appeals announced that the writ
power would not be used "to compel a discretionary . . . act. ' 3 6 7

This appeared to mean that if the trial judge had discretion with re-
gard to a particular matter, the manner in which that discretion was
exercised was not subject to review in the writ process. If this was the
court's meaning, its implications are not entirely clear. Undoubtedly
this comment applies to matters of historical fact; a trial judge's dis-
cretionary decision to believe certain witnesses and to disbelieve other
conflicting testimony will not be subject to review.36 But does it ap-
ply to other matters? Mays 369 now makes clear that some questions
of law may involve the exercise of "discretion" and thus be beyond

365. E.g., Gerrity v. Bisciglia, 178 Conn. 235, -, 423 A.2d 871, 872 (1979) ("Since man-
damus neither given nor defines rights which one does not already have, it cannot .. .act
upon a doubtful and contested right."); Stafford v. Valley Community School Dist., 298
N.W.2d 307, 309 (Iowa 1980) ("Mandamus is not available to establish legal rights, but only to
enforce legal rights that are clear and certain.").

366. See State ex rel. Drost v. Newton Superior Court, 275 Ind. 297, -, 416 N.E.2d 1247,
1250-51 (1981), refusing to reach in mandamus the trial judge's obligation to observe certain
requirements in regard to seizure and initial review of allegedly obscene material because ex-
isting law does not define the court's duty with sufficient specifity.

367. State ex rel. Vance v. Routt, 571 S.W.2d 903, 907 (Tex. Crim. App. 1978).
368. Cf Kopeski v. Martin, 629 S.W.2d 743, 745 (Tex. Crim. App. 1982) (for mandamus,

right to relief must not turn on "disputed questions of fact" and relief will be denied where
unverified answer created an issue of fact controlling on whether relief should be granted).

369. See supra note 355 and accompanying text.
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review by means of the writ process. It seems to follow that some-
and probably many or most-applications of legal standards to undis-
puted historical facts would similarly be discretionary. But this is not
certain.

In any case, the court of criminal appeals has at times indicated a
willingness to ignore the apparent meaning of the Routt language,
sometimes at least by adopting the position that the writ process will
be used to review for "abuse" of discretion. An exercise of discretion
may be subject to review in the writ process to determine if the trial
judge used inappropriate "substandards" in exercising that discretion.
A failure to consider relevant information, for example, may render
the exercise of discretion ineffective. In White v. Reitera7 ° the court
assumed that the determination of whether defense counsel has a con-
flict of interest is, generally speaking, a discretionary one not subject
to review in the writ process. But on the facts before it the court
concluded that the trial judge erred in failing to consider counsel's
own perception that the appointment at issue created divided loyali-
ties.3 7" ' And at least the total lack of evidence to support the result
reached in the exercise of discretion may similarly render the result
subject to attack in the writ process. In Reiter, the court ultimately
concluded that the record contained no evidence that defense coun-
sel's perception of a conflict was without a factual basis and therefore
the discretionary process of determining whether a conflict existed
could only result in a determination that it did. In effect, these cases
demonstrate a willingness to review procedural aspects of the exercise
discretion-to assure that all relevant considerations are entertained
before the discretion is exercised. Other courts using the writ process
to review for abuse of discretion have taken similar approaches.372

But in order contexts the court has indicated a willingness to
review the exercise of discretion somewhat more rigorously by ad-
dressing directly the substantive question of the results of the trial
judge's decisionmaking process. In Washington v. McSpadden,373 for
example, the court considered the propriety of requiring service of
thirty days jail time as a condition of a probated sentence. After con-

370. 640 S.W.2d 586 (Tex. Crim. App. 1982). Five of the nine judges joined in the result
but not Judge Clinton's opinion on original submission. Id. at 598. Apparently, however, all
nine members of the en banc court joined Judge Clinton's opinion on rehearing. Id.

371. Id. at 599.
372. See supra note 318 and accompanying text.
373. 676 S.W.2d 420 (Tex. Crim. App. 1984).
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cluding that the trial judge had-apparently discretionary-authority
to do this, the court reviewed for and found no "abuse of discre-
tion. ' 374 Where pretrial discovery orders direct the disclosure of in-
formation claimed to be privileged, the court has indicated that the
discretionary determination by the judge of whether the privilege ap-
plies, made under an appropriate procedure, will be subject to re-
view-apparently, although this is not entirely clear-in the writ
process.3 75 Evaluating the sufficiency of the evidence to support a dis-
cretionary decision, as these cases suggest the court is sometimes wil-
ing to do, is not unknown in the writ process.376

On at least one occasion, State ex rel. Hawthorn v. Giblin,37 7 the
court has used the writ process to conduct what can only be charac-
terized as vigorous review of the trial court's discretionary fact-find-
ing process. In Hawthorn, the agreed statement of facts recited that at
the attempted murder trial of one Ford Cummings, the court-after
the jury had deliberated eleven hours-inquired as to the jury's pro-
gress. The jurors responded in a written note that they had voted 12-
0 on the charged offense of attempted murder but were hung 6-6 on
the lesser included offense of aggravated assault. In response to an-
other written inquiry from the court, the jury wrote that the 12-0 vote
on the charged offense was for a not guilty verdict. A mistrial was
declared but the judge indicated that he intended to enter a judgment
acquitting Cummings of attempted murder. The state sought and was
granted a writ of prohibition preventing the judge from entering this
judgment. The reasoning by which the court of criminal appeals con-
cluded that the writ should issue necessarily involved rigorous review
of the trial court's factfinding function in a context in which that
function was exercised so as to implement what was arguably the de-
fendant's right to have a jury determination of innocence respected.

The court apparently concluded that the jury communication op-
erated as a verdict of acquittal under article 37.10 of the Code of
Criminal Procedure only if, in the language of the statute, "it mani-
festly appear[ed] that the verdict [was] intended as an acquit-

374. Id. at 422 ("We find no abuse of discretion in the trial court's action.")
375. Texas Dep't of Corrections v. Dalehite, 623 S.W.2d 420, 424 (Tex. Crim. App. 1981)

(trial judge's determination "can be reviewed where there has been an abuse of discretion").
This review might be available, however, only when and if a direct appeal is taken from any
resulting conviction, although this would make it of little value to the party whose interests
were infringed by the disclosure.

376. See supra note 319 and accompanying text.
377. 589 S.W.2d 431 (Tex. Crim. App. 1979); see supra note 328 and accompanying text.
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tal .. ."378 Precisely what the jury must have "intended" is unclear.
Must the jury have intended its communication to be a final determi-
nation of the merits of all issues submitted under the instructions, or
would it have been sufficient that the jury intended to communicate to
the judge what its members regarded as a final action on the charged
offense?379 But in any case, the question is apparently one of histori-
cal fact which the trial judge had at least implicitly resolved in favor
of the defense; implicit in the judge's announced intention was a de-
termination that the jury intended their communication to constitute
an acquittal of the crime charged. Explaining that "we cannot con-
clude that these communications were plainly intended to operate as
an acquittal," the court directed the trial judge not to enter the judg-
ment of acquittal.3 "

This seriously misstates the issue. Properly put, the issue is
whether the court of criminal appeals, in the context of an application
for prohibition, could and would override the trial judge's implicit
determination that the circumstances were such as to plainly or
"manifestly" indicate that the jury intended its communication to op-
erate as an acquittal. The inability of the appellate court to conclude,
as a matter of fact, that the jurors harbored the intention necessary to
render the communications an acquittal was irrelevant. What was or

378. TEX. CODE CRIM. PROC. ANN. art. 37.10 (Vernon 1981). Apparently if the defense
had requested this, the jury's "attention" should have been called to the "informal" nature of
the verdict and, with the jury's consent, the verdict reduced to proper form. In the context of
the case, this would probably mean providing the jury, if they did not already have it, with a
form for reporting a verdict of acquittal of the charged offense only. But since this procedure
was not followed, judgment could be rendered on the communication only if the communica-
tion came within the terms of the second sentence of the article.

Some language in the opinion suggests that the court may have been of the view that
where a jury is instructed on one or more lesser included offenses in addition to the charged
offense, it cannot return a "verdict" on which judgment can be entered "until it declares the
accused guilty of one of the offenses or not guilty of all of them." 589 S.W.2d at 433. No
authority is cited for this and as a matter of logic it makes little sense. But the court's subse-
quent discussion of "informal verdicts" seems to acknowledge at least the possibility that de-
spite the failure of the jury to formally convict the defendant of some offense or acquit him of
all submitted offenses, jury action might justify and perhaps require entry of judgment of
acquittal.

379. The language of the court referring to "a verdict," 589 S.W.2d at 433, suggests that
the court may have perceived that no verdict could have been rendered if the jury remained in
disagreement on any submitted issue, such as guilt of a lesser included offense. This simply is
not necessary. A "verdict" on the charged offense could have been returned even if the jury
was unable to agree on the lesser included offense. It may well have been, however, that the
jury was not provided with forms sufficient to indicate this state of affairs.

380. Id.
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should have been controlling was whether the record was so lacking
in support of the trial judge's conclusion that writ relief was appropri-
ate. By granting relief, the court was overriding what was a discre-
tionary factfinding conclusion of the trial judge on the ground that the
appellate court would not have reached the same conclusion.38 '

In the civil context, it was suggested very early that the writs
would lie to review the exercise of discretion for at least some er-
rors.38 2 The Texas Supreme Court has apparently now taken the posi-
tion that the writs will lie-in at least some contexts-to determine
whether discretion has been "abused" by trial judges. But its writ
review of discovery orders evidences de facto application of a stan-
dard permitting more rigorous review.3"3 Whatever the propriety of
this approach in the civil context, different considerations existing in
the criminal litigation context might make such expansion of the writ
authority unwise. The incentive for parties to abuse a broad writ au-
thority in order to seek delay may be greater in the criminal context.
Increased overcrowding of criminal dockets may mean that delay or
interlocutory interruption of litigation has more serious consequences

381. The cases cited by the court do not support its actions. In Antwine v. State, 572
S.W.2d 541 (Tex. Crim. App. 1978) the jury reported that it was deadlocked and that the
"entire jury" wished the evidence to be reopened "because the evidence is insufficient and
inconclusive, making a true verdict impossible." Id. at 542. The court held that the trial judge
did not err in declaring a mistrial rather than entering judgment of acquittal on the ground
that the communication constituted an informal verdict based on the conclusion that the state
had failed to prove guilt. Id. at 543. In Robinson v. State, 23 Tex. App. 315, 4 S.W. 904

(1887), a prosecution for robbery, the jury returned a verdict finding the defendant guilty of
the lesser included offense of theft but imposed a sentence beyond what was permitted for
theft. The prosecutor prepared a verdict of guilty of robbery, and the foreman signed it. In a
jury poll, all members of the jury indicated it was their verdict. But the trial judge declared a
mistrial, apparently because of misgivings over the procedure used to "amend" the verdict.
This, the court held, did not constitute an informal verdict acquitting the defendant of robbery
so as to bar a retrial on the robbery charge. Id. at 317, 4 S.W. at 905; see also Alston v. State,
41 Tex. 39, 41 (1874) (trial court properly concluded that verdict in prosecution for theft from
house finding defendant guilty but assessing only a fine did not constitute an informal verdict
acquitting the defendant of theft from house but convicting him of lesser included offense of
theft). In all of these cases, the trial judge had rejected the defense contention that an informal
but effective verdict of acquittal had been returned and the appellate court found no error in
that action. In Hawthorn, on the other hand, the trial judge accepted the defense contention.

382. Justice Wheeler made the argument in Arberry v. Beavers, 6 Tex. 457 (1851):
I do not doubt that a public officer or inferior tribunal may be guilty of so gross an
abuse of discretion . . . as to amount to an virtual refusal to perform the duty en-
joined or to act at all in contemplation of law, and in such a case a mandamus would
afford a remedy where there was no other remedy provided by law.

6 Tex. at 472; see also Meyer v. Carolan, 9 Tex. 250, 255 (1852) (Wheeler, J., concurring).
383. See Jampole v. Touchy, 673 S.W.2d 569, 576 (Tex. 1984) (relief granted because trial

judge's denial of discovery was abuse of discretion).
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on the criminal side. In addition, it does not appear that the decision
to use the writ process on the civil side to review for abuse of discre-
tion was a carefully considered step that automatically deserves incor-
poration into the criminal context.

Whatever the merits, the matter requires clarification. The Fort
Worth Court of Appeals, after concluding that mandamus was avail-
able to review denial of discovery in criminal cases,384 summarily con-
cluded that the writ permitted review for a "clear abuse of
discretion. ' 38 5 Its review of the trial judge's decision proceeded in
apparent disregard to the deference which such decisions have re-
ceived on direct review. If writ review is to be consistent and reason-
ably related to the preliminary posture of the case, the standard of
review must be clarified.

B. Relationship of Writ Review and Direct Appeal

In a number of situations in which writ review is undertaken, a
subsequent appeal by the defendant from a conviction is a distinct
possibility. Unless the defendant unequivocally "won" the writ pro-
ceeding, those matters addressed in the writ process may be again
presented in the appeal. Does the standard for review on direct ap-
peal differ from the standard applied in the earlier writ review? The
uncertainty as to the scope of review in the writ process, of course,
contributes to the difficulty of addressing the question.

The possibility of differing standards was raised in Washington v.
McSpadden.38 6 Washington appeared before Judge McSpadden to
enter a plea of guilty to a burglary charge. The parties had agreed
upon a plea bargain, which provided that Washington was to receive a
four year probated sentence and a fine and restitution.3"' During the
hearing, the judge warned Washington that unless he appended a
"sir" to every "yes" answer, he would not get probation or would
"get 30 days." Although generally he responded as demanded, on
several occasions he omitted the required "sir." ' In response, the
trial judge imposed a requirement that Washington serve thirty days

384. See supra note 135 and accompanying text, discussing Reynolds v. Dickens, 685
S.W.2d 479 (Tex. App.-Fort Worth 1985, no writ).

385. 685 S.W.2d at 484. As might be expected, heavy reliance was placed on Jampole.
386. 676 S.W.2d 420 (Tex. Crim. App. 1984).
387. Id. at 425 (Clinton, J., dissenting in part and concurring with the judgment).
388. See id. at 422 n.2 (Washington responded "Yes, sir" and "No, sir" approximately 20

times before this fatal slip).
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of jail time as a condition to his probated sentence. Washington
sought writ relief, apparently on the sole ground that the judge lacked
authority to require the service of 30 days jail time as a condition of
probation. The court found that statutory authority for the action
existed."' After scrutinizing the exercise of the authority on the facts
of the case, it found no "abuse of discretion. ' 390 But it then added:
"The consequences of respondent's action might well be reflected in
the ultimate disposition of this case in an appeal on its merits or in a
collateral attack."3 9' The court cited Santobello v. New York, 392 hold-
ing that due process is violated when a plea bargain in not kept by a
trial judge.

The significance of this is unclear. The concurring and dissent-
ing members of the court contended that the majority was simply re-
lying upon Washington's failure to complain of the trial judge's
failure to permit him to withdraw his plea 393 or to request habeas
corpus relief.394 This is difficult to believe. Given the discretionary
nature of the writ process and the court's flexibility, the court was
unlikely to refuse to consider the plea withdrawal issue simply be-
cause it was not specifically raised.3 95 Given the court's willingness in
other mandamus and prohibition cases to address constitutional is-
sues, 3 96 it does not seem likely that the issue was passed over simply
because the application was for writs of mandamus rather than habeas
corpus. And given the flexibility in extraordinary writ procedure, the
application for mandamus could have been construed as one for
habeas corpus.

The court's comment was more likely intended to indicate that
decisions such as those concerning the conditions of probation will be
subjected to a more rigorous review when properly presented in the
direct appeal process than when review is undertaken pursuant to the

389. TEX. CODE CRIM. PROC. ANN. art. 42.12, § 6b(a)-(b) (Vernon Supp. 1985).
390. 676 S.W.2d at 422.
391. Id. at 422 n.2.
392. 404 U.S. 257 (1971).
393. 676 S.W.2d at 424 (Miller, J., concurring).
394. Id. at 425 (Clinton, J., dissenting in part and concurring with the judgment), id. at

427 (Teague, J., dissenting).
395. Of course, Washington may have preferred to submit to the jail time rather than risk

the result of trial and sentence upon a plea of not guilty. But the court should have directed
the trial judge to simply provide Washington with an opportunity to withdraw his plea if he
wished.

396. E.g., State ex rel. Bryan v. McDonald, 662 S.W.2d 5, 9 (Tex. Crim. App. 1983) (trial
judge's practices in encouraging plea bargaining violated due process).
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writ route. While the imposition of the jail time condition may not
have been an "abuse of discretion," then, it may have constituted the
sort of inappropriate use of sentencing to punish disruptive or inap-
propriate courtroom conduct that is subject to remedy on direct
appeal.

But despite the court's suggestion that the standards may differ
and relief may be more available on direct appeal, this may-in some
situations-not be the case. Review of at least some issues may be
more difficult on direct appeal, especially when a need exists to show
prejudice or harm. Discovery provides such an example. Where on
direct appeal a defendant claims error in the denial of such disclosure,
the claim-or even reaching it-may be precluded by the failure of
the record to indicate a sufficient risk of harm from any error that
occurred.3 9 7 As a practical matter, then, a defendant may stand a
better chance of receiving rigorous appellate review by invoking the
writ process, even if that process brings into play what purports to be
a somewhat more relaxed standard of review.

There is some conceptual justification for different standards. If
the extraordinary writ process is to identify and correct only errors so
major that they justify ignoring the policies against interlocutory ap-
pellate review and perhaps state appeal, a standard that identifies only
such major errors may be appropriate. Matters identifiable as error
only under a more relaxed standard may, as a general matter, be of
such relatively minor importance that their correction should await
any conviction and direct appeal that may occur. Further, a strict
standard for writ review might serve to discourage efforts to use the
writ process for "routine" errors and to facilitate the review process
when invoked, thus minimizing the disruption of interlocutory
review.

Perhaps the major objection to different standards is the difficulty
of formulating meaningful and different criteria. If the appellate judi-
ciary was willing, in the writ process, to eschew any review of the
exercise of discretion, this might provide a workable and meaningful

397. E.g., Bates v. State, 587 S.W.2d 121, 131 (Tex. Crim. App. 1979) (trial court should
have granted defense motion to inspect original tape recording of incriminating conversations,
but in the absence of affirmative showing of how defendant was injured by denial of the motion
the error is harmless). Under Quinones v. State, 592 S.W.2d 933, 940 (Tex. Crim. App. 1980),
the trial judge is required to grant disclosure only if the item or information is "material." In
the absence of a showing that exculpatory information would have been obtained by inspection
of an item, the denial of a discovery motion is unlikely to be error at all and therefore the Bates
issue of whether any error is harmless need not be reached.
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standard. But the Texas criminal cases suggest that in practice the
appellate tribunals will simply be unwilling to forego review of trial
judge's exercise of discretion. Whatever the general arguments, ap-
parently the facts of particular cases present invitations too compel-
ling for writ intervention to persuade courts to follow this approach.
Discretion might be reviewed only for "abuse" in the writ process but
subjected to more rigorous scrutiny later during direct appeal. The
distinction between such types of review, however, arguably become
too blurred to be meaningful.

If, as a general matter, a distinction in the standard of review is
drawn between writ review and direct appeals, an exception may be
appropriate where the entity seeking writ relief will not be a party to
any such appeal as might later be taken. Since the review that occurs
in the writ process will be the only review to which it will be a party,
it seems clear that any review to which this entity is entitled must be
provided in the writ process. This is most likely to be presented when
one claiming a privilege seeks to challenge a discovery or disclosure
order on the ground that the order unjustifiably intrudes upon the
privilege.

Whether the standards differ may well determine whether a mat-
ter addressed in a writ proceeding will be subject to further review in
the event of a direct appeal. The court of criminal appeals had
adopted a quite traditional "law of the case" doctrine, under which a
ruling on a question of law made in an earlier appeal will be binding
in subsequent appeals unless it is shown to have been clearly wrong.3 9 8

There is no reason why the same approach shold not be taken when
the initial appellate court consideration of an issue occurs in the exer-
cise of the court's original writ jurisdiction rather than in an ap-
peal.399 If, however, the trial judge's actions are subject to more
rigorous scrutiny on direct appeal than was undertaken in writ re-
view, the issue presented on appeal is not the same as that presented
in the writ application and the result reached in the writ proceeding
would not be binding "law of the case."

398. Gragg v. State, 152 Tex. Crim. 386, 392-94, 214 S.W.2d 292, 296-97 (1948) (on mo-
tion for rehearing); see also Porter v. State, 152 Tex. Crim. 513, 183 S.W.2d 184 (1945).

399. Cf Sheffield v. State, 635 S.W.2d 862, 863 (Tex. App.-Tyler 1982, no writ) (decision
of court of criminal appeals in appeal from revocation of probation is binding on court of
appeals when "similar questions of law" are presented by an appeal from the conviction).
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C. Conclusion

The scope of review of various types of decisions that is available
in the Texas writ process is uncertain. Successful characterization of
an issue as one "of law" does not render it appropriate for resolution
in the writ process. But little else can be said with certainty. The
court of criminal appeals has, at various times, indicated that it will
use the writ process to review trial judges' actions to determine
whether they are in violation of a "ministerial duty," "void," without
or beyond "statutory authority," violative of a constitutional require-
ment, or an abuse of discretion. Despite the court's purported com-
mitment to a limited scope of review in the writ process, it is-at least
on some occasions-willing to scrutinize a trial judge's decisions with
greater care than is suggested by any of this terminology. Since the
standard for review in the writ process is uncertain, whether or how
that standard relates to the one used if the issue arises on direct appeal
is similarly unclear.

Much of the confusion and vacillation concerning the scope of
review is the result of uncertainty as to the proper purpose of the writ
procedure. If the writ process is to be a vehicle for speedy resolution
of issues of broad importance, it is important that in regard to ques-
tions "of law"-that is, with regard to the content of legal stan-
dards-the court have the ability to address the merits of hard issues.
Mays' suggestion that close legal issues are beyond the scope of writ
review because their resolution at the trial level involved "discretion"
is totally inconsistent with this concept of the writ jurisdiction. In
fact, those issues that are close-the resolution of which, under Mays'
terminology, involves "discretion"-are often the very ones that the
writ process should permit the court to resolve.

Under this perception of the writ authority, the court needs far
less flexibility in reviewing trial judge's application of legal standards
to particular fact situations. Generally, the content of the legal stan-
dard will constitute the issue of systematic importance that the court
should address through its writ jurisdiction. Whether its application
was correct in the particular litigation currently underway will sel-
dom be of systematic importance.

On the other hand, if the writ authority is regarded as designed
in whole or in part to permit the court to intervene early in litigation
to prevent an incorrect outcome of that litigation, the scope of review
becomes a more difficult issue. Where there is a chance that the issue
may reach the court again in the appeal process, a reasonable argu-
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ment can be made that the scope of review should be substantially
narrower than is available on direct appeal. Only where-to borrow
some of Mays' terminology-it is "unequivocally clear" that the trial
judge has erred is it appropriate to disregard the policy against piece-
meal litigation and interrupt the trial process by granting writ review
and relief. But formulation of a meaningful set of standards that dis-
tinguishes the two situations is obviously difficult.

If the writ authority is regarded in this fashion, perhaps it sug-
gests that the direct appeal standard be applied during writ review if
there is no likelihood that the issue will be presented during appeal.
This, of course, would arise when a claim is made that the trial judge
erred in favor of the defendant but against the state or, as in correc-
tional privilege cases, against an entity not a party to the litigation. If
a wrong result is to be prevented, it has to be done by the writ process,
because no other forum will be available.

On the other hand, when the potentially wrong result will be
against the state, permitting writ review using the same standards as
appeal comes dangerously close to circumventing the prohibition
against state appeal. Insofar as that prohibition is based upon a desire
to protect defendants as a class against the risk of excessive costs and
abuse raised by state appeal, writ review may be acceptable if it is
limited to review under a more rigorous standard than direct appeal.
The task of defending may be substantially reduced if review is less
rigorous. The more rigorous the standard, however, the less fre-
quently review will be sought and the fewer defendants will be sub-
jected to the burden of defending.

In short, the court is unlikely to be able to articulate and follow
any standard or series of standards until it resolves the purposes for
which it will exercise the writ authority. Should it determine that the
writs are appropriately used simply to prevent particular cases from
being resolved wrongly, it will have to consider whether the writ re-
view standard should differ from that applied on direct appeal.

VI. THE FUTURE OF THE WRITS IN TEXAS

CRIMINAL LITIGATION

The increased use by Texas courts of the extraordinary writs as a
means of accomplishing appellate review in criminal cases is not unu-
sual. But the Texas experience has been affected by several excep-
tional characteristics. The delay in giving broad writ authority to the
court of criminal appeals and the bifurcation of the appellate process
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mean that the court with final criminal appellate jurisdiction was de-
nied an opportunity to gradually develop the general writ authority.
The writ authority was suddenly granted in 1978, to a court with no
tradition or precedent for exercising such authority. This coincided
with increasing pressure for the rapid development of the writs as ve-
hicles for bypassing traditional limits on access to the appellate pro-
cess. As a result, the court of criminal appeals was subjected to
pressure to do quite rapidly what many courts had struggled with
over a period of several decades.

Moreover, virtually all of the state's jurisprudence concerning
general writ review is found in civil litigation. The degree to which
this case law is properly applicable to the criminal writ authority is
problematic. But the already difficult task of rapidly developing the
writ authority in criminal cases was clearly complicated by the need
to evaluate precedent in light of what is often its different procedural
context.

Finally, Texas criminal jurisprudence is pervaded by a strong
policy of limiting the state's access to the appellate courts. This is
incorporated into a specific constitutional prohibition against any
state "appeal." Whether this provision or the more general policy it
reflects should or can be reconciled with writ relief on behalf of the
state posed a special problem for the development of the Texas writ
authority.

Perhaps because of these difficulties, the case law since 1978 de-
veloping the writ authority has left considerable uncertainty regarding
its scope. Several matters need to be addressed with special care.
They must not, however, be considered in isolation. Whether the no
appeal requirement can be safely abandoned, for example, may well
turn upon whether other limits upon the availability of writ relief can
be relied upon to prevent unacceptable interruptions of the trial
process.

Before turning to other matters, however, the court of criminal
appeals needs to address the nature and scope of its writ authority.
Specifically, it must consider whether its writ power is solely of the
traditional sort, limited to correcting exceptional errors that threaten
the accurate resolution of particular lawsuits, or, in the alternative,
whether it includes a power to engage in writ review as a means of
implementing a supervisory responsibility. On balance, the 1978 revi-
sion of the appellate court structure leaves little doubt that the court
of criminal appeals has, a matter of constitutional mandate, certain

[Vol. 17:75



MANDAMUS AND PROHIBITION

supervisory responsibilities. The general jurisdiction to issue ex-
traordinary writs should, therefore, be regarded as among the means
by which the court is empowered and expected to carry out its super-
visory responsibilities. Further, if the court concludes that its writ
power is of both sorts, it needs to consider whether the particular
subissues raised by the writ authority should be resolved differently,
depending upon which rationale for writ review most appropriately
applies to each case.'

A. Availability of Other Remedies

Given the role which the constitutional framework envisions for
the court of criminal appeals, the requirement that writ relief be
granted only where no other remedy is or will be available does not
accommodate the court's need for a flexible procedure to implement
its supervisory responsibilities. Moreover, experience indicates that
the court, like its civil counterpart, is unwilling to live with a rigid and
absolute requirement that other remedies be unavailable. There is,
however, no reasonable alternative short of abandoning the require-
ment. While a variety of rationales for dispensing with the rule in
particular cases can be articulated, developing them into a meaningful
and workable set of requirements and criteria is certain to be
unsuccessful.

The court of criminal appeals should abandon any remaining
pretense that its writ authority is subject to a firm requirement that an
applicant for writ relief have no future remedy by appeal. Where re-
lief is sought by a nonparty to the litigation as where the state seeks
relief, this would involve little change from existing law. But where
relief is sought by a defendant, this would at least change the formal
requirements under which the writ authority is applied. Washington,
however, suggests that the court in fact exercises substantial if not
complete discretion as to whether or not to reach the merits in writ
cases where a future appeal is possible. The approach suggested here
would, of course, leave the court with the option of exercising its gen-
eral discretion to deny relief when the applicant will have an opportu-

400. If the courts of appeals have general writ jurisdiction, see supra note 17, the court of
criminal appeals must also address whether the power of the intermediate courts is of both
sorts. Given the difference between the roles of the two courts in the appeal process, it seems
most appropriate to regard any power the courts of appeals may have as limited to intervening
in exceptional circumstances to prevent an inappropriate result. While those courts should
have general discretion regarding issuance of the writs, that discretion should not be exercised
on the basis of the systemic importance of the issue presented by an application.
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nity to appeal later in the process. By addressing the matter as one
relating to the exercise of its discretion, however, the court would be
able to avoid the confusion and potential arbitrariness of an approach
in which inquiry must be made into the potential "voidness" of the
proceeding to determine whether later appeal opportunities bar pres-
ent writ review.

In practice, the court should give the availability of subsequent
appeal far greater weight when a defendant seeks to invoke the court's
traditional writ power in contrast with those situations in which the
supervisory power is appropriate. Where review is appropriate in the
exercise of the supervisory power, the availability of later appeal will
generally be of little significance. But where a defendant seeks writ
review to prevent an improper conviction before it occurs, the contin-
uing vitality of the policy against piecemeal litigation demands that a
convincing showing be made that the issue should not be left for con-
sideration in any such appeal as might later be taken.

If the court leaves no doubt that issuance of the writs is discre-
tionary and that the discretion to issue them will be exercised spar-
ingly, and if it makes clear the standards it will use to decide whether
to issue the writs, frivolous applications for writ relief would be ade-
quately discouraged. Abandonment of the no appeal requirement,
under these circumstances, would not lead to unacceptable interfer-
ence with the trial process.

B. Discretionary Nature of the Writs

The court of criminal appeals should expressly acknowledge the
implicitly-recognized discretionary nature of the writs. It should, in
addition, directly address the manner in which it will exercise its dis-
cretion. Applications for leave to file for a writ should be required to
address specifically the reasons why extraordinary relief is believed
appropriate and to support this application by reference to the court's
expressed grounds for exercising its discretion. Most importantly,
this entire process must recognize and take into account the two very
different categories of rationales for writ review. To implement this,
applications for leave to file for writ relief should be required to ad-
dress specifically whether the court is being asked to grant relief pur-
suant to its supervisory power or, rather, its responsibility for assuring
accurate outcomes in particular cases.
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1. Leave to File for Systematic Reasons

If the application seeks to invoke the court's supervisory power,
it should address such matters as the number of cases and persons
likely to be affected by the issue on which review is sought, the effect
which the issue will have on those cases and persons, how soon those
cases and persons are likely to be so affected, the scope of uncertainty
as to the resolution of the issue, and the difficulties involved in delay-
ing resolution of the issue until and if the matter is presented on
appeal.

2. Leave to File to Prevent an Erroneous Outcome in the Case

There is little doubt that the writs will continue to be available in
some situations where no systematic considerations are at stake. In
these cases, the continued vitality of the policy against piecemeal liti-
gation should be taken into account. Leave to file should be granted
only upon a convincing demonstration that the case is one of the very
unusual ones that comes within one of the following rationales for
overruling the policy against interlocutory review:

1. Review on an appeal from a conviction could not provide a
meaningful remedy for the error which the trial judge made.
2. Requiring the defendant to go through the trial and appellate
process to present the issue for appeal would involve an extraordi-
nary and excessive burden on the defendant.
3. A conviction is so certain to result from further proceeding
and the error is so certain to render that conviction subject to re-
versal on appeal that delaying review would serve no purpose.

Applications for leave to file should be required to address the
rationale on which writ review is sought and the reasons why the case
is sufficiently exceptional to justify interlocutory appellate review.

In granting review, the court can and should limit those issues
which it agrees to consider. In at least some cases, leave might be
granted to file with regard to a general matter of systematic impor-
tance-such as the general standard to be applied-while the applica-
tion of this law to the facts of the case would be left for review, if at
all, only in the direct appeal process.

Where the state seeks relief, on the other hand, the issue is some-
what different. It is best resolved as a matter of reconciling the writ
process and the policy of limited state appeal.
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C. Limited State Access to the Appellate Courts

Given that the writ authority conferred on the court of criminal
appeals by the 1978 amendment to article V is a separate and distinct
grant of power, it should not be read as so limited by section 26 that
no writ relief whatsoever can be granted to the state. On the other
hand, there is insufficient indication that the writ authority was in-
tended to create a total and blanket exception to either the letter or
the spirit of section 26's traditional policy of limiting the state's access
to the Texas appellate courts.

The necessary reconcilation of the two provisions must be under-
taken with recognition of the dual purposes served by writ relief. In
regard to writs issued pursuant to the court's supervisory responsibili-
ties, the nature of the task suggests that the state as well as defendants
should be able to call matters of systematic importance to the atten-
tion of the court by applying for writ relief. The policy of minimizing
state access to the appellate courts should be given great weight by the
court in exercising its discretion in deciding whether to grant review
and, later, relief.

If that discretion is exercised with adequate restraint, writ review
of this sort should not unacceptably intrude upon the interests pro-
tected by section 26. A few defendants will, of course, be put to the
expense, inconvenience, and trauma of defending trial level wins. But
this will be infrequent. Moreover, careful exercise of discretion con-
cerning whether to grant the state leave to file should minimize the
risk of abuse of the procedure. On the other hand, if the court's dis-
cretion is reasonably exercised, an important general interest should
be served in each of the few cases in which the state is granted leave to
file for writ relief. On balance, neither the letter nor the spirit of sec-
tion 26 is violated by such a practice.

A different approach is required, however, with regard to the
court's power to issue the writs to prevent erroneous results in partic-
ular prosecutions. The need to give effect to the policy disfavoring
state appeals also directs that the state should not be granted leave to
file an application for the writs on this ground. As a means of this
sort of review, the writ process too closely resembles prohibited "ap-
peals." More defendants, of course, would be subject to the costs of
defending victories. And arguably the risk of such costs being im-
posed where no broad systematic purpose is served poses an unaccept-
able risk of the sort of abuse of review with which section 26 is, in
part, concerned.
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D. Scope of Review

The appropriate scope of writ review must also be addressed in
terms of the different purposes for which leave to file for writ relief
might be granted.

1. Review of Issues of Systematic Importance

When the court agrees to writ review as a means of implementing
its supervisory responsibility for addressing matters of broad signifi-
cance that are likely to cause extensive harm unless rapidly resolved,
effective review requires that the court have authority to definitively
resolve the issues. Generally, this will involve the resolution of ques-
tions "of law"-that is, general matters concerning the content of
legal standards.

Mays, however, suggests that review of such issues is inappropri-
ate if the issue was sufficiently unsettled or close that its resolution by
the trial judge involved "discretion." This approach is simply incon-
sistent with effective use of the writ authority. Writ review can be an
effective means of accomplishing supervisory review only if it involves
the opportunity to address hard-and close-issues on their merits
and with finality. Thus the court's scope of review of such issues
should be no different than its authority to address them on direct
appeal. Mays should be overruled as having been decided with insuffi-
cient sensitivity to the nature of the writ authority.

In some cases, it is possible that the application of resolved or
uncontested standards to particular fact situations could be of suffi-
ciently broad importance to justify writ review under this approach.
Whether plea negotiation procedures such as those employed by the
trial judge in State ex rel Bryan v. McDonald violate statutory or con-
stitutional demands, for example, may be one such matter. Should
such review be more limited than would be available in the appellate
context? Probably not. The general interest in having such issues re-
solved definitively as well as rapidly overrides any concern that may
arise with such early implementation of rigorous review.

2. Review to Prevent an Erroneous Outcome of the Litigation

Insofar as review is granted to prevent erroneous results in par-
ticular cases, on the other hand, the situation is substantially different.
The nature of review poses a greater risk of unnecessarily intruding
upon the trial process. How should the review standard be articu-
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lated for these cases and how should that standard compare with re-
view criteria used on direct appeal?

It can be argued that the mere fact that writ review is undertaken
is a substantial interference with the trial process and an intrusion
upon the policy against piecemeal litigation. In light of this, perhaps
the incremental intrusion upon this policy of conducting the same re-
view as would be conducted on appeal is minimal. If review is to be
conducted, then, little is to be gained by limiting that review so as to
make necessary a second consideration of the issue if the case results
in conviction.

On balance the arguments in favor of limited writ review should
prevail. A narrower scope of review will encourage rapid disposition
of writ cases and thus minimize interference with trial court sched-
ules. It should also discourage frequent efforts by defendants to seek
such review; such efforts might themselves become disruptive, both to
the trial court dockets and the appellate tribunals that must consider
the requests.

On what basis should such limited review be undertaken? Re-
stricting review to whether the trial proceedings are "void," "without
authority," or without "jurisdiction" has proven confusing and, to the
extent that consistency can be discerned, arbitrary. Perhaps the most
that can be said is that review might address whether the trial judge
has applied the correct law, whether any relevant considerations have
been excluded, and whether the resulting decision has some basis in
the facts before the trial court.

This, of course, sounds disturbingly like review for abuse of dis-
cretion, a standard that has not distinguished itself where applied in
the Texas writ case law. But there seems no reasonable alternative.
Even if this is not substantively different from review for abuse of
discretion, it should pose relatively little difficulty if leave to file is
sparingly granted in those cases where it is sought to prevent an erro-
neous outcome on the facts of the case in litigation.

In Texas as elsewhere, the extraordinary writs of mandamus and
prohibition are being increasingly relied upon in efforts to avoid what
is sometimes seen as the rigidity of the rules for implementing the
final judgment rule and the policy of limited prosecutorial access to
the appellate courts. For largely historical reasons, the Texas Court
of Criminal Appeals has been required to respond to these efforts in a
shorter time frame than many appellate tribinals. This is obviously
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the source of considerable difficulty. But the court's ability to develop
the writ authority unencumbered by extensive case law tying it to
traditional rules and requirements of doubtful current viability also
creates the opportunity for development of a more rational body of
writ law than exists in many jurisdictions. The court of criminal ap-
peals has not yet indicated an inclination to seize upon this opportu-
nity. It should do so.




