
COMMENTARY TO THE MATRIMONIAL
PROPERTY ACT OF 1967

Preface by Joseph W. McKnight

Texas marital property law has undergone two major statutory
revisions: that of 1913 and 1967. Title 1 of the Family Code as en-
acted in 1969 was a codification of the Matrimonial Property Act of
1967.

The drafting committee included that late W. Dewey Lawrence
(Tyler), the late Edwin Nesbitt (Dallas), Richard H. Cory (Victoria),
William Carssow (Austin) and Louise B. Raggio (Dallas), chairman.
Their academic advisors were Professors Joseph W. McKnight and
Eugene L. Smith (Southern Methodist University), William 0. Huie
and the late William Fritz (University of Texas), and Angus McSwain
and the late Loy Simpkins (Baylor University). The commentary of
the 1967 act was composed by the draftsmen as they drafted the stat-
ute. After approval of the proposed bill and its commentary by the
Councils of the State Bar's Sections on Family Law and Real Estate,
Probate and Trust Law, the bill and commentary were approved by
the Board of Directors of the State Bar of Texas as bar-sponsored
legislation. The commentary was presented to the Legislature along
with the proposed bill as an explanation of the draftmen's objectives.
Hence this commentary is an important piece of legislative history for
the purpose of construing the Matrimonial Property Act of 1967 and
the provisions of Title 1 of the Family Code which were drawn from it
without substantive change.
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REVISION OF THE MATRIMONIAL PROPERTY LAW OF TEXAS

RECOMMENDED TO THE BOARD OF DIRECTORS AND THE

LEGISLATIVE COMMITTEE OF THE STATE BAR OF TEXAS

BY THE FAMILY LAW SECTION

September 23, 1966

Introductory Commentary by Family Law Council

This is the seventh and final draft of a comprehensive revision,
restatement and codification of Chapters 2 and 3 of Title 75 (Husband
and Wife) and a revision of those parts of Title 42 (Courts-Practice
in District and County) and Title 115 (Registration) relating to matri-
monial property problems. The fourth draft produced by the commit-
tee on family property after its January 28 meeting in Austin was
approved by the Bar Directors at their meeting in Amarillo on April
16. Twice since, in Waco on June 18 and in Austin on September 2,
the drafting committee and their academic advisors have met. The
committee (William B. Carssow, W. Dewey Lawrence, Richard H.
Cory and Louise B. Raggio) submitted its sixth draft and commentary
of September 5 to the Family Law and Real Estate, Probate and Trust
Law Councils. The Family Law Council at its meeting in Dallas on
September 17 made several revisions in the light of suggestions re-
ceived and submits this draft to the Bar Directors and the Legislative
Committee as Bar-sponsored legislation for the 1967 session of the
Texas Legislature.

The revision follows the numbering of the present statutes as
closely as possible but some renumbering is necessary. Article 4616
has been omitted since its provisions have been assimilated in Article
4613 and 4620. The subject matter of the present Article 4614 has
been assimilated in the proposed Article 4613. Article 4623 (which
was repealed in 1963) and Article 4614 have been given new content
rather than adding new numbers. It is recommended that the caption
to Chapters 2 and 3 of Title 75 be changed to Matrimonial Property
Agreements and Rights of Spouses, respectively. New articles with
the same numbers as existing ones are offered as replacements and the
current statutes so numbered should be repealed.

The purpose of this revision is to answer the demands for equal-
ity of both partners to the marital union and at the same time to avoid
loosening the bonds of marriage or increasing friction between
spouses with respect to property. The code restates and clarifies ex-
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isting law with revisions where necessary to reconcile the conflicting
interests of individual spouses, their creditors, purchasers and other
transferees. At the same time, the basically fair and equitable concept
of our community property system, by which both spouses share
equally in the gains of marriage, is preserved. It is the object of this
code to recognize that both spouses stand before the law in complete
parity except as public policy may demand a departure from this stan-
dard. It should be noted that many of the current statutes are in
terms of the wife or the husband only. In order to avoid, any inequal-
ity due to the use of such language, this codification, in so far as possi-
ble, refers to "spouses" and thus includes both husband and wife.

Article 4610. Matrimonial property agreements

Without prejudice to pre-existing creditors, before marriage per-
sons intending to marry may be a subscribed, written instrument
enter into a matrimonial property agreement as they may desire. Any
minor capable of marrying but not otherwise capable of entering into
a binding agreement may enter into a matrimonial property agree-
ment with the subscribed, written consent of the guardian of the es-
tate of the minor with the approval of the probate court after
application, notice and hearing as required in the Probate Code for
the sale of real estate of a minor. Such an agreement shall be void as
against a purchaser in good faith without notice thereof and for a
valid consideration and as against creditors without notice unless the
subscribed, written instrument evidencing it is acknowledged and
filed for record (1) as to realty in the deed records of the county in
which the property or interest in property is situated or (2) as to
personalty in the office of the Secretary of State.

Commentary

The present provisions of Articles 4610, 4611 and 4612 were en-
acted in 1840 as a part of the statute by which the Congress of Texas
adopted the common law of England as the rule of Texas decisions
generally but retained the Spanish doctrine of matrimonial property.
The Congress of 1840 also adopted statutes concerning wills and in-
cluded therein the doctrine of forced heirship (a principle common to
the jurisprudence of both Spain and France) by which a parent could
not deprive his heirs of more than one-fourth of the parent's estate.
To formulate statutes on the law of marriage contracts consistent with
community property doctrine and the principle of forced heirship, the
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Congress looked to the provisions of the Louisiana Code of 1825, a
blend of French and Spanish law on the subject. The model of Article
4610 regulating marriage contracts was sections 2325 and 2326 of the
Louisiana Code borrowed from the Code Napoleon. But when the
forced heirship statute of 1840 was repealed in 1856, the Texas legisla-
tors overlooked this reference to it in Article 4610, and these words
have played havoc with well-intended matrimonial property arrange-
ments ever since. In Weidner v. Crowther' the supreme court man-
aged to release joint and mutual wills from the grip of this forced
heirship provision, but many other reasonable prenuptial property ar-
rangements between spouses are still frustrated by it. A good exmaple
is the recent case of Burton v. Bell.' There a man and woman, each
over 50 with several children by a previous marriage and substantial
property, entered into a written prenuptial agreement by which the
income produced by separate estate was to take the same character.
The agreement was declared void as contrary to Article 4610 "in that
it undertook 'to alter the legal order of descent'."-All reference to
the forced heirship doctrine has been deleted from this article to allow
the drafting of more flexible marriage contracts, although relatively
few persons may desire to depart from the community property
system.

The title to the present Article 4610 is "Stipulations". In the
Louisiana Code this denotes formal instruments similar to covenants
at Common Law. "Stipulations" has been changed to "Matrimonial
property agreements" to eliminate the overtones of French law. The
present Article 4610 also prohibits stipulations "contrary to good
morals or to some rule of law". This provision has been deleted to
allow persons intending to marry more latitude in formulating pre-
nuptial agreements and to give this aim constitutional effect. The
"rule of law" prohibition was construed by the commission of appeals
in Gorman v. Gause.3 There the spouses entered into a prenuptial
agreement that the community property laws would not apply to the
property that they then possessed or that should thereafter be ac-
quired. The court held this agreement violated the "rule of law" pro-
hibition, i.e., the Constitution and statutes defining the status of
property acquired during marriage. (But though the result reached

1. 157 Tex. 24, 301 S.W.2d 621 (1957).
2. 380 S.W.2d 561 (Tex. 1964).
3. 56 S.W.2d 855 (Tex. Comm'n App. 1933, judgmt adopted).
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by the commission of appeals was accepted by the supreme court, its
opinion was not.)

Although this article eliminates any statutory limitation on pre-
nuptial agreements, the problem of the constitutional definition may
not be wholly solved. The court in the Gorman case suggested that a
prenuptial agreement would be valid as to future acquisitions if it
were in terms of an obligation to convey once the property is ac-
quired, whether separate or community at the time of acquisition.
"Under an agreement of this nature, the property when acquired
would take the status given to it by law. It would then be subject to
be disposed of in accordance with any prenuptial agreement of the
parties." The revision of Article 4610 in the light of the 1948 consti-
tutional amendment (with respect to partition of community property
during marriage) should produce a far more tolerant judicial attitude
toward matrimonial property agreements entered into prior to mar-
riage than has hitherto prevailed.

All community property systems provide a set of basic rules of
general applicability to govern the matrimonial property of spouses.
Just as the Common Law system allows persons to enter into ante-
nuptial settlement arrangements to vary the general scheme, so all
community property systems allow for premarital agreements so that
other matrimonial property arrangements can be adopted as desired.
The Spanish system was one of great flexibility.

From the earliest inception of the Spanish statutory law gov-
erning marital community property, it was permitted to the
spouses to contract, agree or stipulate as between themselves,
either before, at the time of or even after marriage, as to the man-
ner in which they wished to share the property earned or gained
during the marriage. That is, if they did not wish to be governed
by the statutory provisions regulating the division of such earned
or gained property, they might elect by virtue of agreement, con-
tract or stipulations to divide it upon some other basis or to allow
each spouse to keep as his or her own separate property that which
he or she earned or gained during the marriage.4

Article 4610 has been revised to give persons intending to marry the
opportunity to define their matrimonial property rights as between
themselves according to the traditional concepts of community prop-
erty systems and particularly in line with the Spanish system from
which our system is derived.

4. 1 W. DEFUNIAK, PRINCIPLES OF COMMUNITY PROPERTY § 135, at 386 (1943).
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This article would replace the provisions of Articles 4610 and
4611 and adds a recordation provision. Article 4611 uses the phrase
"a minor capable of contracting marriage." Article 4605(a) provides
that a male 21 or above and a female 18 or above is capable of con-
tracting and consenting to marriage; under Article 4603 males under
16 and females under 14 "shall not marry". This article uses "any
minor capable of marrying" to avoid ambiguity and refers to males
who are 16 to 21 and females who are 14 to 18. With respect to the
necessity of consent of parents or guardian, the provisions of the pres-
ent Article 4611 are clarifed and tightened somewhat so that the mi-
nor and the guardian are protected by court supervision. The
provisions for sale of a minor's real estate are in Section 343 and 344
of the Probate Code.

Article 4612 now requires the wife to record any property or
rights to property which she reserves by marriage contract in order to
protect herself from subsequent purchasers and creditors of her hus-
band. This article would be repealed since Article 6632 also provides
for recordation of the matrimonial property agreement and Article
6647, as revised, provides for recording separate property schedules of
both spouses.

The provision for recordation in the office of the Secretary of
State in regard to personalty gives greater protection to third persons
than a requirement of recordation in the county where the personalty
is located, as valuable personalty may be moved from county to
county and central recordation provides for a continuous record with-
out lapses of time that are generally allowed for re-recording of per-
sonalty that is moved. By requiring recordation in a central location
for the entire state, third persons need check in only one place and the
spouses themselves must record only once in order to obtain the pro-
tection afforded them by recordation. The provisions for local record-
ing of real estate transactions and central recording for transfers of
personalty is very strongly recommended by Charles A. Saunders,
Chairman of the Real Estate, Probate and Trust Law Section. It is
not anticipated that there will be very many matrimonial property
agreements under Article 4610 or community property partitions
under Article 4624a. Keeping such records in the office of the Secre-
tary of State (as under Uniform Commercial Code Section 9-401)
would not be burdensome, as Secretary of State John L. Hill indicated
in his speech in San Antonio on July 1, though the form in which the
instrument is offered for filing should conform to standards set by the
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Secretary of State's office as suggested by Assistant Secretary of State
W. 0. Bowers III in his letter of September 2, 1966.

Some question may be raised as to why agreements of personalty
need be recorded at all. The same question may be raised in connec-
tion with Articles 4617, 4624a, 6632 and 6647. Though neither pur-
chasers nor creditors normally consult public records before buying
or attempting to seize personalty, this means of protection, it would
seem, should be extended to purchasers (as well as to a spouse bene-
fited by the marriage contract); and as long as there are penalties for
wrongful attachment and garnishment, creditors (present and future)
should be so protected too.

Article 4613. Separate and community property of spouses

All property owned or claimed by either spouse before marriage
and that acquired during marriage by gift, devise or descent and the
increase of property thus acquired is a spouse's separate property.
Each spouse shall have sole management, control and disposition of
his or her separate property. The separate property of a spouse is not
subject to liabilities of the other spouse unless both spouses are liable
by other rules of law. All property acquired by either spouse during
marriage, other than separate property, is community property.

Commentary

The first sentence of this article combines the provisions of the
present Articles 4613 and 4614 to achieve equality between the
spouses. The definition of separate property is in accordance with
that found in Article 16, Section 15 of the Constitution. The provi-
sion, with respect to "increase" has been in the statute since 1848 and
has always been construed as constitutional with reference to in-
creases in value. Reference to increase might, of course, be omitted
but is not since such an omission might be taken as a rejection of the
earlier case law. A previous draft included "the increase or mutations
of property thus acquired". The words "or mutations" have been
omitted here on the recommendation by Professor Huie. Although he
thinks inclusion of "mutations" would probably by construed as de-
claratory of the existing tracing principle (under which property
bought with separate funds is usually separate), it might be construed
to manifest a legislative purpose that property bought with separate
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funds must always be separate, even though the parties intend it to be
community. For example, though the present law is certainly not en-
tirely clear, Professor Huie is of the opinion that the husband can buy
property for the community, paying all or part of the purchase price
with his separate funds, and get reimbursement of his separate funds
at the dissolution of the community. Insertion of the words "or muta-
tions" might be construed to mean that such property, to the extent
paid for with separate funds, would be separate despite the husband's
intent to buy it for the community. Professor Hie also believes the
law should be, and under present cases may very well be, that parties
contemplating marriage can enter into a marriage contract under
which their separate estates are valued and transferred to the commu-
nity with the understanding that each spouse will receive restitution
at the dissolution of the community of the agreed value of the sepa-
rate estate contributed to the community before the division of the
remaining community assets. In his opinion, the proposed change to
include "mutations" might be given the effect of invalidating an
agreement such as this and other agreements between spouses or pro-
spective spouses which could otherwise be sustained.

The definition of community property in the third sentence has
been moved from Article 4619 in the interest of clarity.

Article 4614. Duty to support

Each spouse has the duty to support his or her children; the hus-
band has the duty to support the wife; and the wife has the duty to
support the husband when he is unable to support himself. A spouse
who fails to discharge a duty of support is liable to any person who
provides necessaries to those to whom support is owed.

Commentary

The Council concluded, at the suggestion of Dean McSwain, that
an expression of general liability for support and concomintant neces-
saries in terms of personal duty is far preferable to a statement of the
law in terms of property liability. Though there was substantial senti-
ment for equal treatment of the spouses in this regard at the meeting
of the Family Law Council on November 20, 1965, the Council rec-
ommends this language as the best statement of current attitudes.
Under the present law the husband has the primary liability for the
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support of the wife and children. The correlative liability of the wife
for the support of the children is expressed in Article 4639a and she
may be charged with child desertion under Article 602 of the Penal
Code. Under present law, however, the wife is not liable for neces-
saries supplied to the husband. The 1965 enactment of Article 2328b-
4 (Uniform Reciprocal Enforcement of Support Act) provides for
more effective enforcement of support orders than previously.

The word "minor" preceding "children" in earlier drafts has
been omitted; "children" should therefore be read as defined in ex-
isting case law, i.e., as children to whom support is owed.

Article 4615. Recovery for personal injuries

The recovery awarded for personal injuries sustained by either
spouse during marriage shall be the separate property of that spouse
except for any recovery for loss of earning capacity during marriage.

Commentary

This article is designed to revise the present Article 4615 and to
give is aim constitutional effect. In an attempt to avoid the strictures
of the El Paso Court of Civil Appeals in Northern Texas Traction Co.
v. Hill ' interpreting the provisions of the present Article 4615 as un-
constitutional, recovery for loss of earning power during marriage,
which is usually the principal element of a personal injury verdict,
remains community property, as it should be. However, a car
brought into the marriage by either spouse is separate property. If the
car is damaged or destroyed, recovery for destruction is separate
property. Destruction or loss of a bodily limb is here treated the same
way as to mental and physical pain and suffering during marriage and
the loss of earning capacity after the bonds of marriage are dissolved.
The Family Law Council agrees that at least this much of a personal
injury recovery of a spouse should be separate property. The pro-
posed language is fair and equitable and its "constitutionality should
be sustained", as Professor Huie puts it. The courts should have an
opportunity to rule on this point before the well-meant intention of
the Legislature which passed the present Article 4615 is abandoned.

5. 297 S.W. 778 (Tex. Civ. App.-El Paso 1927, writ ref'd).
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[Article 4616]

Commentary

Article 4616 should be repealed since its provisions have been
assimilated in new Article 4613 and 4620.

Article 4617. Unusual circumstances

If one spouse is unable to manage, control or dispose of the com-
munity property subject to his or her sole management, control and
disposition, or if a spouse disappears and his or her whereabouts re-
main unknown to the other spouse, or if one spouse permanently
abandons the other, or if the spouses are permanently separated, then
sixty days thereafter the capable spouse, or the remaining spouse, or
the abandoned spouse, or either spouse in the case of permanent sepa-
ration, may file a sworn petition (in the district court of the county in
which the petitioning spouse resided at the time of such incapacity,
disappearance, abandonment or permanent separation) stating the
facts that make it desirable for the petitioning spouse to manage, con-
trol and dispose of community property (described or defined in the
petition) which would otherwise be subject to the sole management,
control and disposition of the other. If both spouses are non-residents
of the state at the time of such incapacity, disappearance, abandon-
ment or permanent separation, the petition shall be filed in the dis-
trict court of any county in which any part of the described or defined
community property is situated. A notice of filing of the petition and
the date set for hearing with a copy of the petition shall be issued by
the clerk and served on the respondent spouse as in other cases, pro-
vided that, if the residence of the respondent is unknown, the notice
shall be published in some newspaper of general circulation published
in that county, but if none, then in an adjacent or nearest county
where a newspaper of general circulation is published, once a week
for two consecutive weeks prior to the date of the hearing. The first
publications shall not be less than ten days before the date set for the
hearing. After hearing the evidence, the court shall enter an order
describing or defining the community property in issue that shall be
(during the marriage) subject to the management, control and disposi-
tion of each spouse on such terms as the court shall deem just and
equitable. The jurisdiction of the court is continuing and upon resto-
ration of capacity of the incapable spouse, or upon reappearance of
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the spouse who disappeared, or upon the termination of the abandon-
ment or the permanent separation, the court shall on motion of either
spouse, and with notice given as provided above, amend or vacate the
original order. Any order provided for herein effecting changes in the
management, control and disposition of described or defined commu-
nity property shall be void as against a purchaser in good faith with-
out notice thereof and for a valid consideration and against creditors
without notice unless the order is filed for record (1) as to realty in
the deed records of the county in which the property or interest in
property is situated or (2) as to personalty in the office of the Secre-
tary of State.

Commentary

Since the Council determined that reference to homestead prop-
erty should be omitted from the new Article 4617, additional lan-
guage has been added to the new Article 4618 to deal with homestead
property in the situations of incompetence, disappearance, abandon-
ment, and permanent separation. Provisions of Sections 2 through 5
of Article 4619 are expanded here and the subject matter of Article
4617 is incorporated in the proposed Article 4618.

The phrase "unusual circumstances", introduced by Professor
Huie, has received customary acceptance in this area of the law. Most
of the case law in the area of abandonment and permanent separation
involves the power of the wife over the community estate when the
husband has deserted her and was decided at a time when the hus-
band was sole manager of the community. Since 1913 the power of
management, control and disposition of the community estate has
been divided between the spouses and the new Article 4621 clarifies
this aspect of the law. The combined effect of the new Article 4621
and this article gives both spouses a judicial means of obtaining man-
agement, control and disposition of the entire community estate (ex-
cept in so far as that property may be the homestead) under "unusual
circumstances." In the judgment of the drafting committee the reme-
dies provided herein should be cumulative of existing remedies and
the article is therefore drafted in permissive rather than mandatory
language; on the other hand the procedure here defined must be as
expeditious as possible and the short (60 days) waiting period was
formulated with that object. If these remedies are made mandatory, it
has been suggested that the neglected spouse might be allowed to use
his or her failure to comply with the statutory formalities as an instru-
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ment of fraud. Ross v. Tide Water Oil Co..6 The form of this article
precludes that result. The overall effect of this statute is, therefore, to
provide a shorter time and judicial authorization in those instances
when present law would allow the same result after lapse of a longer
time or without judicial approval. The case of imprisonment of one
spouse is, however, omitted. The Council feels that imprisonment
will constitute abandonment and need not be separately provided for.7
The provisions of the first sentence with respect to a spouse's inability
to manage, control or dispose of community property subject to his or
her management, control and disposition is, of course, broader than
the provision found in Section 157 of the Probate Code dealing with
adjudicated incompetence and goes beyond some situations covered
by present case law.

Of course, if the property is held in the name of the neglected
spouse, a third party without notice is protected by the new Article
4622 anyway. But whether the specific community sought to be dis-
posed of is held in the name of the incapacitated, competent, absent or
remaining spouse, a purchaser will normally wish to protect himself
against any claim of the absent spouse by compelling the neglected
spouse to comply with the statutory formalities.

Article 4618. Homestead of spouses

Section 1. The homestead, whether the separate property of
either spouse or community property, shall not be sold, conveyed or
encumbered without the joinder of the spouses, except as provided
herein or by other rules of law.

Section 2. If the homestead is the separate property of a spouse
and the other spouse has been judicially declared to be incompetent,
the homestead may be sold, conveyed or encumbered by its owner
without the joinder of the other spouse. If the homestead is the sepa-
rate property of a spouse and the other spouse is incompetent
(whether so adjudicated or not), or disappears and his or her wherea-
bouts remain unknown to the owner, or the other spouse permanently
abandons the homestead and the owner, or the other spouse perma-
nently abandons the homestead and the spouses are permanently sep-
arated, then sixty days thereafter the owner may file a sworn petition

6. 136 Tex. 66, 145 S.W.2d 1089 (1941).
7. See Slator v. Neal, 64 Tex. 222 (1885).
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(in the district court of the county in which any portion of the prop-
erty is situated) giving a description of the property and stating the
facts that make it desirable for the owner to sell, convey or encumber
the homestead without the joinder of the other spouse. Notice shall
be given in the manner provided in Article 4617. After hearing the
evidence, the court shall enter an order with respect to sale, convey-
ance or encumbrance of the homestead as it shall deem just and
equitable.

Section 3. If the homestead is community property of the
spouses and one spouse has been judicially declared to be incompe-
tent, the homestead may be sold, conveyed or encumbered by the
competent spouse without the joinder of the other spouse. If the
homestead is the community property of the spouses and if one spouse
is incompetent (whether so adjudicated or not), or if a spouse disap-
pears and his or her whereabouts remain unknown to the other
spouse, or if one spouse permanently abandons the homestead and the
other spouse, or if one spouse permanently abandons the homestead
and the spouses are permanently separated, then sixty days thereafter
the competent spouse, the remaining spouse, the abandoned spouse or
the spouse who has not abandoned the homestead in a case of perma-
nent separation, who desires to sell, convey or encumber the commu-
nity homestead of the spouses, may file a sworn petition in the district
court of the county in which any portion of the property is situated,
giving a description of the property and stating the facts that make it
desirable for the petitioning spouse to sell, convey or encumber the
homestead without the joinder of the other spouse. Notice shall be
given in the manner provided in Article 4617. After hearing the evi-
dence, the court shall enter an order granting relief when it appears
necessary or advisable and on such terms as the court shall deem
advisable.

Commentary

Section 1 is a restatement of the first portion of the present Arti-
cle 4618 and is drawn in such terms as to make the provisions of
Sections 2 and 3 cumulative of present remedies. The Family Law
Council favors abolition of the wife's separate acknowledgement and
recommends that Article 1300, 6605 and 6608 be repealed; Charles A.
Saunders, Chairman of the Real Estate, Probate and Trust Law Sec-
tion, joins the Council in urging repeal of these articles. If the Legis-
lature, however, wishes to retain separate acknowledgments, Articles
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6605 and 6608 should be revised to indicate their reference to home-
stead property only.

The present Articles 4617 and 4618 refer only to a homestead
which is a spouse's separate property and Section 2 has that same
coverage. Together they allow the owner to sell, convey or encumber
the homestead without the joinder of the other spouse upon abandon-
ment by or insanity of the latter. But whereas the present Article
4617 empowers the owner of a separate property homestead to convey
or encumber it after procuring a court order, the present Article 4618
allows the owner to sell it and make title without a court order as long
as the sale is made "in the manner provided by Article 1288," i.e., by
an instrument in writing, subscribed and delivered. This section pro-
vides for a court proceeding in circumstances that go beyond those
covered by current statutes but the language is not mandatory. Sec-
tion 157 of the Probate Code provided for management of the entire
community estate by the competent spouse when the other spouse is
adjudicated incompetent; the first sentence of Section 2 makes a simi-
lar provision for the competent owner of a separate property which is
the homestead. When the homestead is the separate property of the
incompetent spouse, the inference of Section 157 is that the homestead
can be disposed of only by joinder of the competent spouse with the
guardian of the incompetent spouse. A recent decision, Dobrowolski
v. Wyman, 8 indicates that if the competent spouse is also guardian of
the incompetent spouse, there may be a conflict of interest and a third
party would have to be appointed guardian in this situation.

The first sentence of Section 3 tracks the language of Section 157
of the Probate Code. Section 3 then goes on to create a statutory
procedure for the first time whereby a spouse can sell, convey or en-
cumber the community homestead without the joinder of the other
spouse in case of unadjudicated incompetence, disappearance, perma-
nent abandonment or permanent separation. Though the sale, con-
veyance and encumbrance of the community homestead when one
spouse is adjudicated incompetent is covered by Section 157 of the
Probate Code (and the recent case of Schmidt v. Schmidt 9 limits Sec-
tion 157 to that situation), Section 3 allows the use of this Article as
an alternative even if one spouse has been adjudged incompetent.

Section 3 is not only broader than Article 4617 in that it refers to

8. 397 S.W.2d 930 (Tex. Civ. App.-San Antonio 1964, no writ).
9. 403 S.W.2d 531 (Tex. Civ. App.-Waco 1966, no writ).
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the homestead quality of a community homestead but it is referable to
the entire community estate-that subject to the management of the
petitioning spouse as well as that community property ordinarily sub-
ject to the management of the other spouse. If, however, the objects
of both article 4617 and article 4618 are sought to be achieved, a sin-
gle judicial proceeding will suffice if the requirements of both articles
are complied with. The present article 4617 provides for judicial au-
thorization for one spouse to sell, convey or encumber the homestead
if "advantageous to the interest" of the petitioning spouse. The
phrase "necessary or advisable" is adapted from section 341 of the
Probate Code. With respect to terms which "the court shall deem
advisable" to impose in allowing one spouse to sell or convey commu-
nity homestead, the court might order that the absent spouse's share
of proceeds be paid into the registry of the court for that spouse and
his or her creditors. With respect to encumbrances the court might
order that the encumbrance should bind the interest of the petitioning
spouse only.

Article 4619. Presumption of community property

All property possessed by either spouse during or on dissolution
of marriage is presumed to be community property.

Commentary

This restates the presumption in the first sentence of the present
article 4619 without substantive change.

Article 4620. Liability of community property

The community property subject to sole or joint management,
control and disposition of a spouse shall be subject to the liabilities of
that spouse incurred before or during marriage. The community
property subject to the sole management, control and disposition of a
spouse shall not be subject to any liabilities of the other spouse in-
curred before marriage or nontortious liabilities of the other spouse
incurred during marriage unless both spouses are liable by other rules
of law. All the spouses' community property is subject to liability for
all torts committed by either spouse during marriage.
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Commentary

This article includes provisions now found in article 4616, 4620,
4621 and 4626. As under present law reference is only to community
property not exempt from claims under general rules of law.

The Council also considered other alternatives. A broader alter-
native in terms of general community liability would give third per-
sons (with claims against either spouse incurred before marriage), as
well as victims of either spouse's torts committed during marriage,
access to the whole community estate for recovery, regardless of the
management of particular parts of the community. A narrower alter-
native would subject the community property under the husband's
control to the wife's liabilities incurred before marriage and the wife's
torts committed during marriage. A number of the members of the
Councils of the Family Law and Real Estate, Probate and Trust Sec-
tions have also expressed an opinion in favor of making the undivided
interest of each spouse in the community estate (regardless of which
spouse controls the management of that community property) subject
to the claims of the creditors of that spouse. After considering all
possible alternatives, the Family Law Council concluded that this lan-
guage best reflects current attitudes and needs and is most harmoni-
ous to the provisions of article 4621.

The phrase "nontortious liabilities" has been used rather than
"debts contracted" in order to cover taxes and other liabilities that fix
by operation of law. The definition of joint management, control and
disposition is found in article 4621.

Article 4621. Powers of management, control and disposition

During marriage each spouse shall have sole management, con-
trol and disposition of that community property which he or she
would have owned if a single person, including (but not limited to) his
or her personal earnings, the revenues from his or her separate prop-
erty, the recoveries for personal injuries awarded to him or her, and
the increase, mutations and revenues of all property subject to his or
her sole management, control and disposition; the earnings of an un-
emancipated minor are subject to the management, control and dispo-
sition of the parents or parent having custody of the minor; if
community property subject to the sole management, control and dis-
position of one spouse is mixed or combined with community property
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subject to the sole management, control and disposition of the other
spouse, the mixed or combined community property is subject to the
joint management, control and disposition of the spouse unless the
spouses otherwise provide; any other community property is subject
to the sole management, control and disposition of the husband.

Commentary

This article replaces present article 4616, a portion of section 1 of
article 4619 and a portion of 4626, not covered by the new article
4625. Though this is the heart of the revision, the substance of this
new article in the main merely clarifies existing law as defined by the
legislative revision of 1913. The community property is segregated as
two units (on the basis of source rather than ownership) each subject
to the management of a particular spouse-and exempted from cer-
tain liabilities of the other spouse under article 4620 above. In this
article the rights of management as between the spouses themselves is
paramount, whereas in article 4622 the rights of third persons in deal-
ing with either spouse receive the principal emphasis.

Though various members of the two councils objected somewhat
to the definition of management powers in terms of unmarried per-
sons, no one has been able to come up with a really concrete substan-
tive objection to this approach suggested by Professor Huie or another
formula that is nearly as serviceable. The language of the second
clause is adapted from section 109(a) of the Probate Code as amended
in 1965.

The Family Law Council concluded that the management of all
matrimonial property is provided for in article 4613 and the first two
clauses of article 4621 except mixtures of property subject to the man-
agement of each spouse. Property produced by the actual, joint ef-
forts of the spouses would seem automatically subject to their joint
management. A mixture of separate property of a spouse with com-
munity property subject to the same spouse's management, control
and disposition presents no management problems. The mixture of
any property (including separate property) subject to the management
of one spouse with any property subject to the management of the
other presents problems of ownership as well as of management pow-
ers. The presumption in article 4619, on the one hand and the record-
ing porvision in article 6647 on the other, coupled with the protection
afforded third persons dealing with either spouse in article 4622, seem
to deal adequately (along with existing tracing principles) with the
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commingling of separate property subject to the management of one
spouse and community property subject to management of the other.
The mixed separate properties must be jointly managed, in effect,
under article 4613. The only other type of mixture contemplated is
that of community properties subject to management of each spouse.
This situation is dealt with in the third clause of this article. The
Council has avoided the word commingling since it is usually used in
the context of mixing of separate and community property (an owner-
ship rather than a management dichotomy) and is sometimes used to
indicate traceable-in other contexts untraceable-mixing whether
unintentional or deliberate. The unless-proviso is added to avoid any
possible misunderstanding. The last clause is added out of an abun-
dance of caution so that management of all community property is
specifically provided for though the Council cannot think of any type
of property, not covered by the first three clauses of this article, that
would necessarily be governed by this residual proviso.

This article is designed to cure some striking defects of present
law concerning the wife's management of the "special community"
property. One curative provision is inclusion of mutations in defining
community property subject to her control due the decision in Moss v.
Gibbs, 10 where the court refused to apply the tracing principle to "spe-
cial community" property. This article also cures the omission in the
1925 revision to give the wife an express grant of power to manage her
earnings and revenues from her separate property. This omission was
not cured by the 1963 amendment to article 4262, giving the wife
general contractual capacity.

It has long been the position of the federal taxing authorities that
the present article 4616 is a mere exemption statute and therefore the
wife's personal earnings, income from her separate property, and, in
some instances, even her separate property itself is liable for tax-debts
owed by the husband incurred either before or during marriage. In
Helm v. Campbell,1 Bice v. Campbell,'2 and most recently in Mul-
cahy v. United States,'3 three federal district courts have prohibited
the District Director of Internal Revenue from levying on property

10. 370 S.W.2d 452 (Tex. 1963).

11. Civil No. 9043 (N.D. Tex. Sept. 6, 1962) (not reported), discussed in Comment, Fed-
eral Taxation and Community Property: The Wife's Rights in Her Earnings, 16 Sw. L.J. 643,
653 (1962).

12. 231 F. Supp. 948 (N.D. Tex. 1964).
13. 251 F. Supp. 783 (S.D. Tex. 1966), affid, 388 F.2d 300 (5th Cir. 1968) (per curiam).
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protected by article 4616 on the theory that this article creates prop-
erty rights in the wife rather than a mere exemption from liability. It
is anticipated that the proposed provisions granting the spouses sole
management, control and disposition of certain portions of the com-
munity property along with the provisions of article 4620 will fortify
these recent federal district court decisions, since quantity of control
is of paramount importance in controversies with respect to federal
taxation-in many cases being a more decisive factor than technical
title.

Article 4622. Dealings with third persons

During marriage property held in a spouse's name (whether evi-
denced by muniment, any insurance or other contract, deposit of
funds, or otherwise) or property possessed by a spouse (not subject to
such evidence of ownership) is presumed to be property subject to his
or her sole management, control and disposition, and any person deal-
ing with a spouse during marriage without notice to the contrary or
being a party to a fraud upon the other spouse or another, is entitled
to rely (as against the other spouse or anyone claiming from that
spouse) upon the authority of that spouse to deal with that property.

Commentary

Not only banks (now protected by article 4622) and insurance
companies (protected by section 6 of article 4619) but all third per-
sons dealing with spouses are protected by this article. Professor Huie
believes the present law goes reasonably far in this direction; his rec-
ommendation to put the article in terms of a presumption with pro-
tection for innocent third persons who act in reliance on that
presumption has been followed. A purchaser of property held in the
names of both spouses will normally wish to protect himself by re-
quiring a joint conveyance of the spouses as he does now, but the
Council does not deem it wise to require joinder in this situation.

Members of the Section on Corporation, Banking and Business
Law have not suggested any improvements of this article as it affects
banks, and members of the Legislative Committee of the Texas Life
Convention have indicated satisfaction with the article which incorpo-
rates a specific reference to insurance contracts as well as several
other suggestions of members of that committee. If spokesmen for
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insurance companies recommend it as an alternative to the special
reference to insurance contracts here, a more specific correlative pro-
vision will be offered as an amendment to the Insurance Code as part
of this legislation. If counsel for the banks so recommend, a similar
provision will be provided for in the banking law. It is not intended
that this article have any effect on ownership of an insurance contract.
In this respect it carries forward the present law under article 4619.

With respect to this and other articles where they are used, a
question has been raised concerning punctuation with parentheses.
The Family Law Council feels strongly that the parentheses as used
are much preferable to commas in clarifying the meaning of articles in
which they are employed.

Article 4623. Gifts to third persons

The spouses shall join in, or the non-joining spouse shall consent
to, disposition of community property to a third person when the dis-
position is without substantial consideration and is not in discharge of
a legal, moral or civic obligation.

Commentary

The Council has considered many forms of phraseology to refer
to gifts of community property. The phrases "without consideration"
and "without adequate consideration" were regarded as too narrow.
The words "without sufficient consideration" were regarded as too
broad. The Committee of the Business & Professional Women's
Clubs preferred the phrase "without substantial consideration" to
that originally proposed, "when the consideration is substantially less
than fair value."

Under the present law the husband has power to make gifts of
general community property without the joinder of the wife unless the
gift is a "fraud" on the wife of which the test is generally subjective.
Although Professor Huie is in sympathy with the general objective of
providing more adequate protection of one spouse when the other is
inclined to give away community property, he believes the validity of
a good many gifts should be sustained though one spouse acts alone.
Dean McSwain also objected to rigid requirements of consent or join-
der for all gifts to third persons. In an effort to reach a statement
satisfactory to all, Professor Huie's phrase "and is not in discharge of
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a legal, moral or civil obligation" has been adopted. This is a more
objective standard of propriety of giving than the present standard
and is required in a statute giving donative powers to both spouses.
The spouses' transactions inter se are dealt with in article 4624a.

Article 4624. Judgment and execution

When any combination of (1) separate property of a spouse, (2)
community property subject to a spouse's sole management, control
and disposition and (3) community property subject to the other
spouse's sole management, control and disposition are subject to lia-
bility for a judgment, the judge may, as he shall deem just and equita-
ble, fix the order in which particular community and separate
property shall be subject to execution and sale on the basis of the
facts surrounding the transaction or occurrence upon which the suit is
based.

Commentary

This article replaces the present article 4624 in conformity with
Rule 97 and the principles of the equitable doctrine of marshalling of
assets. Under the present law the creditor can reach whatever he can
find to satisfy his judgment unless an equity of marshalling is asserted.
It will be the responsibility of a spouse to assert this doctrine if he or
she should desire to take advantage of it. Upon proper pleadings in
the alternative the spouses can protect themselves in the event liability
is found. However, unless the statute is plead, the Doctrine of Credi-
tor's Choice would still apply.

Article 4624a. Partition or exchange of community property
between spouses

Without prejudice to pre-existing creditors the spouses may from
time to time by a subscribed, written instrument partition between
themselves in severalty or into equal undivided interests all or any
part of their community property or exchange between themselves the
community interest of one spouse in any property for the community
interest of the other spouse in other community property; whereupon
the portion or interest set aside to each spouse shall be the separate
property of such spouse; provided, however, such partition or ex-
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change shall be void as against a purchaser in good faith without no-
tice thereof and for a valid consideration and as against creditors
without notice unless the subscribed, written instrument evidencing it
is acknowledged and filed for record (1) as to realty in the deed
records of the county in which the property or interest in property is
situated, or (2) as to personalty in the office of the Secretary of State.

Commentary

This article is a restatement of the first two paragraphs of Section
1 of the present article 4624a-a "must" statute, as is the present arti-
cle 4624a. Creditors are entitled to some protection with repsect to
transactions of the spouses inter se as long as penalties for wrongful
attachments and garnishments are maintained. Article 4626, as
amended in 1963, makes repetition of the third paragraph of Section
1, article 4624a (requiring judicial approval in situations involving
valuation problems) unnecessary, if not already rendered unnecessary
by the language of the court in Hilley v. Hilley. 14 The Council has not
deemed it necessary to provide specifically for gifts inter se, though
the donee may wish to protect himself or herself as well as creditors
and purchasers by recordation under article 6647.

The 1948 amendment to article 16, section 15 of the Constitution
enables spouses to partition their community property as the separate
property of each by a written instrument, but the laws enacted to give
effect to this amendment have generally tended to make transforma-
tion of community property into separate property difficult, and the
courts have been at pains to protect the married woman (who until
1963 lacked general contractual capacity) from the undue influence of
her husband as manager of the bulk of the community estate. It is
generally agreed that married women do not now need such protec-
tion and more flexbility in dealings between husbands and wives is
called for.

If husbands and wives are to have complete contractual capacity
as allowed by the present law, this article could be omitted. Dean
McSwain has suggested that the mode of partition need not be set out
in the statutes at all. This approach would leave the spouses to their
own devices in partitioning the community estate provided they ex-
press themselves sufficiently clearly in writing as provided in the Con-
stitution. The principal reason for including the provisions for

14. 161 Tex. 269, 276, 342 S.W.2d 565, 569 (1961).
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partition and exchange has been the feeling that something was and is
wanted by the Legislature in this regard.

The Council has had some difficulty in formulating a proper rule
for the recordation of transactions involving personalty, and Clint C.
Small, Jr., as counsel for the Savings and Loan League of Texas, has
suggested that ackowledgments in connection with partitions of per-
sonalty are unnecessary. Unlike the present statute, this article, there-
fore, does not require an acknowledgment for the essential validity of
a partition but only for recordation. The provision for recordation is
adapted from section 9-401 of the Uniform Commercial Code and is
also used in the proposed articles 4610, 4617, 6632 and 6647.

Article 4625. Capacity of spouses

All persons of whatever age married in accordance with the laws
of this state shall have the power and capacity of a single person of
full age, including the capacity to contract, except as to the right to
vote or as provided by other rules of law.

Commentary

This replaces the present articles 4625 and 4626 and is modeled
on the language of section 3 (t) of the Probate Code as interpreted by
the courts. In December, 1965 the Austin Court of Civil Appeals in
Kitten v. Vaughn,1 5 interpreted the present article 4626 as removing
all impediments, previously existing, to the power and authority of a
married woman to contract and to sue and be sued by reason of her
status as a married woman. The Family Law Council recommends
that provisions in existing statutes (articles 1064, 5518 and 5535) pro-
viding for tolling of the statute of limitations in favor of married wo-
men be repealed.

Article 4626. Suits

A spouse may sue and be sued without the joinder of the other
spouse. When claims or liabilities are joint and several, the spouses
may be joined under the rules relating to joinder of parties generally.

15. 397 S.W.2d 530 (Tex. Civ. App.-Austin 1965, no writ).
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Commentary

This article replaces a part of the present article 4626 and articles
1983 and 1985 (which should be repealed) and conforms to Rules 37,
38, 39 and 40 of the Code of Civil Procedure. Since both spouses now
have full capacity, the Texas Rules of Civil Procedure apply to both,
and it is felt that there is no need for special provisions concerning
contents of pleadings as provided in the present article 1983, nor as to
when personal judgments may be rendered and particular property
subjected to execution, as provided in the present article 1985, other-
wise than as provided in article 4624. Some consideration may also
properly be given to the advisability of repealing section 1 of article
1995 which provides that "A married woman may be sued in the
county in which her husband has his domicile."

Article 4627. Persons married elsewhere

The law of this state shall apply to persons married elsewhere
who are domiciled in this state.

Commentary

This is a simplified restatement of the present article 4627. It is a
broader statement in that it does not limit the application of Texas
law to "property acquired in this State, during marriage," which is
the wording of the present article.

Article 6632. Matrimonial property agreements and community
property partitions and exchanges

Any matrimonial property agreement or any partition or ex-
change of community property shall be void as against a purchaser in
good faith without notice thereof and for a valid consideration and as
against creditors without notice thereof and for a valid consideration
and as against creditors without notice unless the subscribed, written
instrument evidencing it is acknowledged and filed for record (1) as
to realty in the deed records of the county in which the property or
interest in property is situated or (2) as to personalty in the office of
the Secretary of State.
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Commentary

This article has been amended to conform to the language used
and recordation requirements provided in articles 4610 and 4624a,
dealing with matrimonial property agreements and partitions or ex-
changes of community property, respectively. The present article
6632 provides for registration of the marriage contract as prescribed
by the present article 4612. The proposed articles 4610 and 4624a
have a provision for recordation within their terms, but it is felt article
6632 should be retained and expanded to include partitions or ex-
changes of community property so that the instruments provided for
in articles 4610 and 4624a will be specifically covered in the recorda-
tion statutes themselves. The reference in article 6627 to recordation
of "deeds of settlement upon marriage, whether land, money or other
personal thing" is deemed to cover other subject matter.

Article 6647. Separate property of spouses

The recordation, (1) as to realty in the deed records of the
county in which the property or interest in property is situated or (2)
as to personalty in the office of the Secretary of State, of a schedule
of a spouse's separate property, subscribed and acknowledged, shall
be notice to all subsequent purchasers and creditors of the claim of
ownership of the property described in the schedule.

Commentary

Chapter 4 of title 115 is now applicable only to the wife's sepa-
rate property. This chapter has been reduced to one article which
applies to both spouses in line with the general aim of this revision to
equalize the rights of both partners to the marital union. The recor-
dation provisions have been made to conform to those in articles
4610, 4617, 4624a and 6632 to achieve uniformity in this regard in the
area of matrimonial property generally. As under article 6632 this
article allows the spouses to protect themselves by giving constructive
notice to third parties under article 4622 of the fact that certain prop-
erty is separate property. The Council has not deemed it advisable to
include a reference to community property over which a spouse has
sole management, control and disposition, for the same purpose. Ar-
ticles 6648, 6649, 6650 and 6651 should be repealed.
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MEMORANDUM FOR THE COUNCIL OF
THE FAMILY LAW SECTION

FINAL DISCUSSION OF
LEGISLATION FOR SUBMISSION

TO THE 60TH LEGISLATURE, 1967

Joseph W. McKnight

NOVEMBER 15, 1966

On the recommendation of the Family Law Council the Board of
Directors of the State Bar at its meeting on October 14 unanimously
approved the family property bill prepared by the Council for submis-
sion as Bar-sponsored legislation at the next session. Also at the
Council's recommendation the Bar Directors unanimously approved
the revision of miscellaneous statute of limitation to conform to the
principle of equality between spouses as formulated in the family
property revision. Articles 5518, 5535, 5519 and 1064 are set out be-
low as they now appear; the underscored words are those in need of
revision.

Article 5518. Person under disability

If a person entitled to sue for the recovery of real property or
make any defense founded on the title thereto, be at any time such
title shall first descend or the adverse possession commence:

1. If a person, including a married woman, under twenty-one
years of age, or

2. In time of war, a person in the military or naval service of
the United States, or

3. A person of unsound mind, or
4. A person imprisoned, the time during which such disability

or status shall continue shall not be deemed any portion of the time
limited for the commencement of such suit, or the making of such
defense; and such person shall have the same time after the removal
of his disability that is allowed to others by the provisions of this title;
provided, that notwithstanding a person may be or may have been
laboring under any of the disabilities mentioned in this article, one
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having the right of action for the recovery of any lands, tenements or
hereditaments against another having peaceable and adverse posses-
sion thereof, cultivating using or enjoying same, shall institute his
suit therefor within twenty-five years next after this cause of action
shall have accrued and not thereafter.

Article 5535. Person under disability

If a person entitled to bring any action mentioned in this subdivi-
sion of this title be at the time the cause of action accrues either a
minor, a married woman, a person imprisoned or of unsound mind,
the time of such disability shall not be deemed a portion of the time
limited for the commencement of the action and such person shall
have the same time after the removal of his disability that is allowed
to others by the provisions of this title.

Article 5519. Action barred in twenty-five years

No person who has a right of action for the recovery of real es-
tate shall be permitted to maintain an action therefor against any per-
son having peaceable and adverse possession of such real estate for a
period of twenty-five years prior to the filing of such action, under
claim of right, in good faith, under a deed or deeds, or any instrument
or instruments, purporting to convey the same, which deed or deeds
or instrument or instruments purporting to convey the same have
been recorded in the deed records of the county in which the real
estate or a part thereof is situated; and one so holding and claiming
such real estate under such claim of title and possession shall be held
to have a good marketable title thereto, and on proof of the above
facts shall be held to have established title by limitation to such real
estate regardless of coverture, minority, insanity or other disability in
the adverse claimant, or any person under whom such adverse claim-
ant, or any person under whom such adverse claimant claims, existing
at the time of the accrual of the cause of action, or at any time there-
after. Such peaceable and adverse possession need not be continued
in the same person, but when held by different persons successively
there must be a privity of estate between them. The adverse posses-
sion of any part of such real estate shall extend to and be held to
include all of the property described in such deed or instrument con-
veying or purporting to convey, under which entry was made upon
such land or any part thereof, and by instrument purporting to convey
shall be meant any instrument in the form of a deed or which contains
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language showing an intention to convey even though such instru-
ment, for want of proper execution or for other cause is void on its
face or in fact.

Article 1064. One year redemptions

If the real estate of an infant, feme covert, or lunatic be sold
under this title, the same may be redeemed at any time within one
year after such disability be removed.

Commentary

As they stand, these articles include husbands (and wives) under
twenty-one within the disability of minority and put married women
above that age (as well as below it) in the disabled category. The
second policy is contradictory to that enunciated in the family prop-
erty law revision and the first is inconsistent with section 3(t) of the
Probate Code, effective January 1, 1956. Section 3(t) provides that
men as well as women lose their disabilities of minority on marriage.
In three cases that have since arisen, the Courts of Civil Appeals have
given this provision general application-not limited to the subject
matter of the Probate Code. In order to make these articles consistent
with each other, with the apparent intention of the legislature in not
changing them when enacting Section 3(t), and with the proposed
matrimonial property law revision, the following changes should be
made:

1. In article 5518 the word "person" should be inserted in place
of the word "woman".

2. In article 5535 the words "person under twenty-one years of
age" should be substituted for the word "woman".

3. In article 5519 the word "coverture" should be deleted.
4. In article 1064 the words "feme covert," should be deleted.
The Taxation Section's Committee on Tax Problems Relating to

Community Property advises us that at its meeting on October 28 a
subcommittee was appointed to study our proposed revision toward
making recommendations and suggestions. I have asked the subcom-
mittee to make its recommendations in time to be presented to the
meeting on November 19, as this will be your last meeting before the
introduction of the revision at the next session. In a letter dated Sep-
tember 26, 1966 Vester Hughes, a member of the committee, simply
made this observation, "The only reservation I have is the limitation
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on making gifts contained in section 4623, but maybe that is a neces-
sary step in the evolution of these rules." Perhaps Mr. Hughes is con-
cerned about estate planning problems which might arise if one
spouse is incompetent or missing, a problem the drafting committee
has had under consideration for some time. Earlier comments by Mr.
Hughes and other members of the committee were fully considered by
the draftsman.


