
NOTES

Defective Jurisdictional Allegations in the Petition, Defective Ser-
vice of Process, and Defects in Citation May No Longer Be Chal-
lenged in a Special Appearance: Kawasaki Steel Corp. v. Middleton,
699 S.W.2d 199 (Tex. 1985).

Oilworld Supply Company sued John Middleton for payment for
oil well casing which Middleton had purchased from Oilworld.' Mid-
dleton filed a third-party claim against Kawasaki Steel Corporation of
Japan, who was allegedly the manufacturer, for defective casing.2

Pursuant to Texas Rule of Civil Procedure 120a3 Kawasaki filed a
special appearance contending (1) that they lacked the necessary min-
imum contacts with the state of Texas in order to be subject to juris-
diction, (2) that Middleton had not alleged the proper facts required
for service of process pursuant to the Texas Long-Arm Statute,4 and
(3) that Middleton had not properly effected service of process.5

The trial court held that Kawasaki lacked the requisite minimum
contacts with Texas and dismissed the cause as it pertained to Kawa-
saki.6 The court of appeals reversed the trial court's judgment and
remanded the case for trial.7 In reversing, the court of appeals held
that Kawasaki had the requisite minimum contacts with Texas in or-

1. Kawasaki Steel Corp. v. Middleton, 699 S.W.2d 199, 200 (Tex. 1985).
2. Id.
3. Rule 120a provides in part:
[A] special appearance may be made by any party either in person or by attorney for
the purpose of objecting to the jurisdiction of the court over the person or property of
the defendant on the ground that such party or property is not amenable to process
issued by the courts of this State.

TEX. R. Civ. P. 120a.
4. Act of April 1, 1959, ch. 43, §§ 1-9, 1959 Tex. Gen. Laws 85, 85-86, repealed by Act

of June 16, 1985, ch. 959, § 9(1), 1985 Tex. Gen. Laws 7085, 7218 (currently codified at TEX.
CiV. PRAC. & REM. CODE ANN. §§ 17.041-.045 (Vernon 1986)).

5. 699 S.w.2d at 200.
6. Id.
7. Middleton v. Kawasaki Steel Corp., 687 S.W.2d 42, 42-43 (Tex. App.-Houston

[14th Dist.]), writ ref'd n.r.e per curiam, 699 S.W.2d 199 (Tex. 1985).
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der to subject it to the state's jurisdiction8 and that a nonresident de-
fendant may not challenge defects in service of process in a special
appearance. 9 The Texas Supreme Court, per curiam, refused Middle-
ton's application for writ of error with the notation "writ refused, no
reversible error."' In refusing Middleton's application the court held
that defective jurisdictional allegations in a petition, defective service
of process, and defects in the citation must be challenged by a motion
to quash and not by a special appearance."'

I. PRIOR INTERPRETATION OF RULE 120A

Under Texas' long-arm jursidiction the courts, in ruling on a de-
fendant's contest of jurisdiction, must examine two distinct issues:
(1) whether all the statutory requirements have been met, and
(2) whether assertion of jurisdiction is within constitutional re-
straints.12 In ruling on the first issue, Texas courts require the plain-
tiff to strictly comply with the statutory formalities.' 3  The second
issue requires inquiry into the "minimum contacts" doctrine.' 4

In order to comply with the statutory formalities, a plaintiff must
plead cautiously the particular section on which he intends to rely.
Under the long-arm statute 5 this may require the negation of certain

8. Id. at 43.
9. Id. at 47.

10. 699 S.W.2d at 200. See TEX. R. Civ. P. 483 (meaning of notation "writ refused, no
reversible error"); Robertson and Paulsen, Rethinking the Texas Writ of Error System, 17 TEX.
TECH L. REV. 1, 26 (1986).

11. 699 S.W.2d at 203. The court also held that Kawasaki, which sold between 40 and 48
million dollars worth of steel which reached Texas consumers and maintained an office in
Texas that provided sales promotion, marketing research and after-sales service to the corpora-
tion's customers, was amenable to the jurisdiction of Texas. Id. at 201.

12. Newton, Annual Survey of Texas Law-Conflict of Laws, 36 Sw. L.J. 397, 397 (1982).
13. See, e.g., Whitney v. L & L Realty Corp., 500 S.W.2d 94, 95-96 (Tex. 1973); Mc-

Kanna v. Edgar, 388 S.W.2d 927, 929 (Tex. 1965).
14. See Shaffer v. Heitner, 433 U.S. 186, 207-12 (1977).
15. The recent appeal and new codification of the long-arm statute into the Civil Practice

and Remedies Code, see supra note 4, left the old version (Article 2031b) substantially intact.
The long-arm statute currently provides:

§ 17.041 Definition
In this subchapter, "nonresident" includes: (1) an individual who is not a resident of
this state; and (2) a foreign corporation, joint-stock company, association, or
partnership.
§ 17.042 Acts Constituting Business in this State
In addition to other acts that may constitute doing business, a nonresident does busi-
ness in this state if the nonresident: (1) contracts by mail or otherwise with a Texas
resident and either party is to perform the contract in whole or in part in this state;
(2) commits a tort in whole or in part in this state; or (3) recruits Texas residents,
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sections accompanied with affirmation of the appropriate section. For
instance, a plaintiff who intends to rely on section 2 of the statute
must negate section 1.16 The result of this is a strict requirement that
the plaintiff plead with particularity and accuracy in order to invoke
the long-arm statute. Failure to do so can result in the reversal of a

directly or through an intermediary located in this state, for employment inside or
outside this state.
§ 17.043 Service on Person in Charge of Business
In an action arising from a nonresident's business in this state, process may be served
on the person in charge, at the time of service, of any business in which the nonresi-
dent is engaged in this state if the nonresident is not required by statute to designate
or maintain a resident agent for service of process.
§ 17.044 Substituted Service on Secretary of State
(a) The secretary of state is an agent for service of process or complaint on a nonresi-
dent who:

(1) is required by statute to designate or maintain a resident agent or engages in
business in this state, but has not designated or maintained a resident agent for ser-
vice of process;

(2) has one or more resident agents for service of process, but two unsuccessful
attempts have been made on different business days to serve each agent; or

(3) is not required to designate an agent for service in this state, but becomes a
nonresident after a cause of action arises in this state but before the cause is matured
by suit in a court of competent jurisdiction.
(b) The secretary of state is an agent for service of process on a nonresident who
engages in business in this state, but does not maintain a regular place of business in
this state or a designated agent for service of process, in any proceeding that arises
out of the business done in this state and to which the nonresident is a party.
§ 17.045 Notice to Nonresident
(a) If the secretary of state is served with duplicate copies of process for a nonresi-
dent, he shall require a statement of the name and address of the nonresident's home
or home office and shall immediately mail a copy of the process to the nonresident.
(b) If the secretary of state is served with process under Section 17.044(a)(3), he shall
immediately mail a copy of the process to the nonresident (if an individual), to the
person in charge of the nonresident's business, or to a corporate officer (if the nonres-
ident is a corporation).
(c) If the person in charge of a nonresident's business is served with process under
Section 17.041, a copy of the process and notice of the service must be immediately
mailed to the nonresident or the nonresident's principal place of business.
(d) The process or notice must be sent by registered mail or by certified mail, return
receipt requested.

TEX. CIV. PRAC. REM. CODE ANN. §§ 17.041-.045 (Vernon 1986). For purposes of this note,
reference will be made to the long-arm statute as it was enacted under Article 2031b, as this
was the version dealt with by the court in Kawasaki.

16. Tex. Rev. Civ. Stat. Ann. art. 2031b § I (Vernon 1964) (repealed 1985) provided in
part: "When any . . . nonresident natural person required . . . to designate or maintain a
resident agent . . . has not appointed or maintained a designated agent .... " Id. Whereas
section 2 provided: "When any ... nonresident natural person, though not required . . . to
designate or maintain an agent .... ." Id. at § 2. Because of this distinction, a plaintiff, in
order to rely on section 2, would need to allege that the defendant is not required to maintain
or designate an agent, thereby negating section 1 of the statute.
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default judgment in favor of a plaintiff who failed to properly invoke
the statute. "7

Inquiry into the constitutional restraints on the court's exercise
of jurisdiction over the defendant, or the "minimum contacts" doc-
trine, requires testing the merits of the plaintiff's allegations under the
long-arm statute. Since rule 120a provides for a special appearance
contesting the exercise of jurisdiction over the nonresident defendant,
with the assertion that the defendant is not amenable to the process
issued by the courts of Texas, " one would expect that rule 120a is
designed exclusively to challenge this aspect of long-arm jurisdiction.
However, this has not been the only practice to which rule 120a has
been employed.

In Texas, prior to the adoption of Texas Rule of Civil Procedure
120a, any nonresident defendant who appeared in a Texas court chal-
lenging jurisdiction was deemed to have consented to the jurisdiction
of the court by entering an appearance. 9 With the adoption of rule
120a this practice was halted.2" Currently, a nonresident defendant
may enter a special appearance, without subjecting himself to the
court's jurisdiction, and argue that he is not amenable to either the
jurisdiction of, or the process issued by, the courts of Texas. 21

Even though rule 120a provides that the basis for the special ap-
pearance is that the nonresident defendant is not amenable to process
issued by the courts of Texas, the rule received liberal interpretation
by the courts of appeal. 2 The liberal interpretation of the rule had its
genesis in McKanna v. Edgar.23 McKanna involved a suit on a note
made payable to Edgar by McKanna.24 When the note was not paid
on the due date, Edgar brought suit and sought to have service of
process issued under the Texas Long-Arm Statute. 25 Based upon this
service and McKanna's failure to appear, Edgar was able to obtain a

17. See, e.g., McKanna, 388 S.W.2d at 929-30.
18. TEX. R. Civ. P. 120a.
19. York v. Texas, 137 U.S. 15, 20 (1890). York held that the Texas statutes providing

that a special appearance by a nonresident defendant for the purpose of contesting the jurisdic-
tion of the court, which treated the special appearance as a voluntary appearance subjecting
the defendant to the jurisdiction of the court, was valid and not in conflict with the United
States Constitution. Id. at 21.

20. TEX. R. Civ. P. 120a was adopted in 1962.
21. TEX. R. Civ. P. 120a.
22. 3 W. DORSANEo, TEXAS LITIGATION GUIDE, Special Appearance § 60.04[2] (1986).
23. 388 S.W.2d 927 (Tex. 1965).
24. Id. at 928.
25. Id.
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default judgment against McKanna.2 6 McKanna brought an appeal,
by way of writ of error, to set aside the default judgment, contending
lack of jurisdiction because service of citation on her was not made in
compliance with the statute, in that the record failed to show the con-
ditions which are a prerequisite to service under the statute.2 7 Specifi-
cally, Edgar failed to allege that McKanna did not maintain a place of
regular business in the state or a designated agent.28 In reversing the
default judgment and remanding the case for trial, the court held that,
in a direct appeal from a default judgment, a lack of jurisdiction ap-
parent on the face of the record will void the trial court's judgment.29

McKanna was a recognition that a judgment against a defendant
without proper service of citation and without an appearance by the
defendant was a nullity.3" The court ruled that it was "imperative
and essential that the record affirmatively show a strict compliance
with the provided mode of service."'"

The rule applicable to direct attacks on default judgments was
delineated further in the case of Whitney v. L & L Realty Corp.32 In
Whitney, a landlord brought suit against nonresident, former tenants
for back rent.33 The landlord obtained a default judgment, which the
tenants attacked by writ of error, contending that the record failed to
show that the Secretary of State actually forwarded the citations to
the tenants.34 In reversing and remanding for trial, the court con-
cluded that in order to show the jurisdiction necessary to support a
default judgment, the record must meet two requirements:

(1) The pleadings must allege facts which, if true, would make the
defendant responsible to answer,-or in the language of Rule 120a,
contain allegations making the defendant "amenable to process"
by the use of the long-arm statute; and (2) there must be proof in

26. Id.
27. Id. Tex. Rev. Civ. Stat. Ann. art. 2031b § 3 (Vernon 1964) (repealed 1985) provided

in part:
Any . . .nonresident natural person that engages in business in this State . . .and
does not maintain a place of regular business in this State or a designated agent upon
whom service may be made . . . the act or acts of engaging in such business .. .
shall be deemed equivalent to an appointment . . of the Secretary of State of Texas
as agent upon whom service of process may be made. ...

28. 388 S.W.2d at 929.
29. Id. at 930.
30. Newton, supra note 12, at 404.
31. 388 S.W.2d at 929.
32. 500 S.W.2d 94 (Tex. 1973).
33. Id. at 95.
34. Id.
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the record that the defendant was, in fact, served in the manner
required by statute.3 5

By virtue of McKanna and Whitney, the rule to be applied to
direct attacks on default judgments became well established. The un-
derlying rationale was that since the jurisdictional issue had not been
litigated in a default situation, then the plaintiff was required to plead
sufficiently the basis for jurisdiction and the record should disclose
jurisdiction.36 However, several courts of appeals extended this rule
to situations beyond default judgments and applied it to cases in
which the jurisdictional issue was litigated.3 7 Specifically, various
courts of appeals applied the rule of McKanna and Whitney in a spe-
cial appearance situation, allowing the defendant making a special ap-
pearance to challenge defective jurisdictional allegations in the
petition, defective service of process, and defective citation.3 8 The
courts of appeals' decisions allowing such defects to be challenged in a
special appearance can be characterized into two basic groups:
(1) those allowing a defendant to challenge pleading defects in a spe-
cial appearance, and (2) those allowing a defendant to challenge defi-
cient pleadings in a special appearance or the "omitted ground"
problem.

A. Pleading Defects

In the case of Castle v. Berg,4 ° the plaintiff received judgment for
the value of services and materials furnished to the defendant.4

35. Id. at 95-96.
36. Id. As Dean Newton has stated,
When the issue of jurisdiction is not litigated (default judgment), then the record
ought to at least disclose jurisdiction. That requires that the plaintiff plead facts
which, if proved, would establish jurisdiction under appropriate statutory and consti-
tutional restraints. Further, proof on the record that a proper means was used to
notify the defendant is a guarantee against unnecessary and improper default judg-
ments. Only where defendants have notice can they be expected to come forward to
contest jurisdiction in the proper case.

Newton, supra note 12, at 406.
37. Id.; see also W. DORSANEO, supra note 22 at § 60.04[2] (similar discussion with addi-

tional case law support).
38. Newton, supra note 12 at 406.
39. W. DORSANEO, supra note 22 at § 60.04[2]. The "omitted ground" problem refers to

a situation involving deficient pleadings in which the special appearance is used to preclude the
plaintiff from offering a ground for jurisdiction which the plaintiff has not alleged in his plead-
ings. Id.

40. 415 S.W.2d 523 (Tex. Civ. App.-Dallas 1967, no writ).
41. Id. at 524.
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Before trial the defendant filed a special appearance alleging that the
pleadings and proof offered by the plaintiff failed to invoke the Texas
Long-Arm Statute.4 2  Specifically, the defendant alleged that the
plaintiff failed to negate section 2 of the statute, when the plaintiff was
relying on section 3.43 The trial court overruled that defendant's spe-
cial appearance contentions; subsequently, the defendant did not file
an answer and a default judgment was entered in favor of the plain-
tiff." The court of appeals reversed,45 holding that McKanna re-
quired that the record show strict compliance with the long-arm
statute and that a failure to so comply could be successfully chal-
lenged in a special appearance.46 This was true, the court of appeals
decided, despite plaintiffs contention that McKanna was inapplicable
in this situation because McKanna dealt with true default judgments,
in which the defendant did not appear, whereas, here, the defendant
did appear and the jurisdictional issue was litigated.47 The court of
appeals held that since the defendant's appearance was limited and
sought no judgment or adjudication of any question except that raised
by the special appearance, McKanna was still applicable.4"

The next case to involve a special appearance challenging a
pleading defect was Curry v. Dell Publishing Co.49 Curry involved the
same failure as in Castle, in that the plaintiff failed to make the neces-
sary affirmative allegations that the defendant did not maintain a
place of regular business in Texas or a designated agent upon whom
service of process could be performed."0 The court of appeals, relying
on McKanna and Castle, allowed the defendant to challenge these de-

42. Id.
43. Id. at 526. Tex. Rev. Civ. Stat. Ann. art. 2031b § 2 (Vernon 1964) (repealed 1985)

provided in part: "When any ... nonresident natural person . . . shall engage in business in
this State. . . service may be made by serving a copy of the process with the person who...
is in charge of any business in which the defendant or defendants are engaged .... ." In
Castle the plaintiff failed to allege that the defendant did not maintain a place of regular busi-
ness in this state or a designated agent upon whom service could be made. 415 S.W.2d at 526.
See also supra note 16 and accompanying text.

44. 415 S.W.2d at 524.
45. Id. at 526.
46. Id.
47. Id. The reference to true default judgments is to a situation in which the defendant

never appeared or filed any pleadings as opposed to a default situation in which the plaintiff
appeared specially to contest jurisdiction, but failed, and subsequently no answer is on file and
a default judgment is entered against him.

48. Id.
49. 438 S.W.2d 887 (Tex. Civ. App.-El Paso 1969, writ refd n.r.e.).
50. Id. at 890.
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fects by a special appearance and affirmed the trial court's dismissal of
the case."' In McKanna the remedy afforded was a reversal and re-
mand for trial,52 yet in Curry the court granted a dismissal to the
defendant, 53 apparently reasoning that the plaintiff's failure to prop-
erly invoke the long-arm statute resulted in insufficient legal service
upon the defendant, and therefore, justified dismissal. 4

The case of Gathers v. Walpace Co. , the leading case allowing a
defendant to raise defective jurisdictional allegations in the petition by
way of a special appearance, involved a suit for personal injuries.56

The plaintiff alleged that the defendants were incorporated under the
laws of another state and, in general terms, that they were amenable
to process by virtue of the long-arm statute.57 There was no allega-
tion that the cause of action arose out of or was connected with the
defendants' purposeful acts within the state. 58 The defendants filed
their special appearances, contending that the plaintiff had failed to
allege the existence of all of the conditions required in order to subject
them to in personam jurisdiction pursuant to the long-arm statute.59

The plaintiff argued, however, that it was the defendants' burden to
demonstrate lack of amenability to the long-arm process." The court
of appeals, in upholding the defendants' contention, relied on Mc-
Kanna and Whitney for the proposition that the defendant will not
have to demonstrate lack of amenability to process where the plaintiff
has failed to plead facts which would authorize service of process pur-
suant to the long-arm statute.6' Accordingly, plaintiff's case was
dismissed.62

Subsequent to Gathers, other courts of appeals followed its rea-
soning and allowed a defendant to challenge defective jurisdictional
allegations in the plaintiff's petition by a special appearance. In Bur-
gess v. Ancilliary Acceptance Corp. ,63 the plaintiff failed to allege spe-

51. Id. at 890-91.
52. 388 S.W.2d at 930.
53. 438 S.W.2d at 891; see also infra notes 120-25, and accompanying text.
54. 438 S.W.2d at 890-91.
55. 544 S.W.2d 169 (Tex. Civ. App.-Beaumont 1976, writ ref d n.r.e.).
56. Id. at 169.
57. Id.
58. Id.
59. Id. at 171.
60. Id. at 170.
61. Id.
62. Id. at 171.
63. 543 S.W.2d 738 (Tex. Civ. App.-El Paso 1976. writ refd n.r.e.).
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cifically that the defendant did not maintain a regular place of
business in Texas. 6 In Mills v. Stringer Boats, Inc.,65 the plaintiff
failed to contain sufficient allegations to invoke the long-arm statute
and also failed to allege that the transaction upon which suit was
brought arose from or was connected with the defendant's actions in
Texas.66 In In re D.N.S.,67 the plaintiff failed to allege the " 'three
basic factors which should coincide if jurisdiction' is to be maintained
over a nonresident. '68 In each of these cases, the defendants success-
fully challenged these defects by a special appearance and the cases
were, therefore, dismissed.69

B. The Omitted Ground Problem

The second line of decisions allowing a defendant to challenge
defects in the plaintiff's petition through a special appearance con-
cerns the "omitted ground" problem,7" which involves the plaintiff's
failure to allege all the possible jurisdictional bases upon which he
could rely to assert jurisdiction.7'

In Menchaca v. Chrysler Life Insurance Co.,72 the plaintiff
brought suit to recover damages arising from the repossession of his
automobile.73 The plaintiff alleged that the defendant had done busi-
ness in Texas, that it maintained neither a place of regular business
nor a designated agent in the state, and, therefore, service of process
could be made through the long-arm statute.74 The defendant filed a
special appearance alleging as one basis that the plaintiff's pleadings
failed to include all of the necessary jurisdictional allegations which

64. Id. at 740.
65. 580 S.W.2d 106 (Tex. Civ. App.-Eastland 1979, writ refd n.r.e.).
66. Id. at 107.
67. 592 S.W.2d 35 (Tex. Civ. App.-Beaumont 1979, no writ).
68. Id. at 37 (quoting O'Brien v. Lanpar Co., 399 S.W.2d 340, 342 (Tex. 1966)). The

three factors refer to the cases of U-Anchor Advertising, Inc. v. Burt, 553 S.W.2d 760, 762
(Tex. 1977), cert. denied, 434 U.S. 1063 (1978) and O'Brien v. Lanpar Co., 399 S.W.2d 340,
342 (Tex. 1966), which hold that three elements must exist to sustain jurisdiction over a non-
resident defendant: (1) the defendant must have purposefully done some act or consummated
some transaction in Texas; (2) the cause of action must arise from or be connected with such
act or transaction; and (3) the assumption of jurisdiction by the forum state must not offend
traditional notions of fair play and substantial justice.

69. In re D.N.S., 592 S.W.2d at 37; Mills, 580 S.W.2d at 108; Burgess, 543 S.W.2d at 740.
70. W. DORSANEO, supra note 22 at § 60.04[2]; see also supra note 39.
71. Id.
72. 604 S.W.2d 287 (Tex. Civ. App.-San Antonio 1980, no writ).
73. Id. at 288.
74. Id.
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are required to authorize service of process pursuant to the long-arm
statute.75 At the special appearance hearing, the plaintiff sought to
introduce evidence that the defendant held a certificate of authority to
transact insurance business in Texas.7 6 The court of appeals, noting
that the plaintiff had not alleged this basis for jurisdiction in his peti-
tion, ruled that the holding in Gathers would preclude this basis for
asserting jurisdiction over the defendant. 77 Apparently, the court rea-
soned that since the plaintiff relied upon the long-arm statute to assert
jurisdiction, then that could be his only basis for maintaining jurisdic-
tion, and the attempt to maintain jurisdiction upon some other
ground could be challenged by a special appearance.78

The "omitted ground" problem was put to the test in TM Pro-
ductions, Inc. v. Blue Mountain Broadcasting Co..79 The plaintiff
brought suit on a contract and alleged that the defendant was doing
business in Texas, that it did not maintain a regular place of business
or a designated agent in the state, that the suit arose out of the defend-
ant's contacts with Texas and, therefore, that service of process could
be achieved through the Secretary of State pursuant to the long-arm
statute.8" The defendant filed a special appearance, which alleged it
was not amenable to the process issued by the courts of Texas.8 At
the special appearance hearing, the plaintiff contended that the de-
fendant had not established its lack of amenability to process, because
one of the contracts made the basis of the suit contained an express
consent to suit in Texas.82 The defendant replied that since the plain-
tiff did not plead consent as a ground for jurisdiction it could not now
assert such a claim.83 The court, after discussion and consideration of
the previous cases, concluded that there was uniform interpretation
among the courts of appeals that the defendant's burden at the special
appearance hearing was only to defeat the jurisdictional allegations of
the plaintiffs petition and that a plaintiff could not raise at the special
appearance hearing an issue establishing jurisdiction which he had not

75. Id. at 289.
76. Id.
77. Id.
78. Id. Ultimately, the plaintiff did maintain jurisdiction under the long-arm statute and

the defendant's contention that the plaintiff failed to include all of the necessary jurisdictional
allegations authorizing service of process under the long-arm statute was overruled. Id.

79. 623 S.W.2d 427 (Tex. Civ. App.-Dallas 1981, writ refd n.r.e.).
80. Id. at 429.
81. Id.
82. Id.
83. Id.
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pleaded.84 A vigorous dissent argued that the court had misread and
misapplied McKanna, and that cases such as Gathers were errone-
ously decided.85

Thus substantial authority in Texas indicated that not only could
a defendant attack defective jurisdictional allegations in the plaintiff's
petition by a special appearance, but also that the plaintiff would be
precluded from offering and establishing a valid ground for jurisdic-
tion not raised in the pleadings at the special appearance hearing.

C. The Opposite View

The view that the defendant could challenge, by a special appear-
ance, both defective pleadings and "omitted ground" pleadings was
not the only view taken by the courts of appeals. At least one court of
appeals chose not to follow the decisions of these other courts. In
Steve Tyrell Productions Inc. v. Ray,8 6 the plaintiff received a default
judgment on a contracts suit.87 Subsequently, the defendant filed a
special appearance alleging that the default judgment failed to affirm-
atively show as required by McKanna and Whitney a strict compli-
ance with the mode of service prescribed and that the plaintiff had
failed to allege sufficient jurisdictional facts to impose jurisdiction
pursuant to the long-arm statute.88 The plaintiff had also failed to
allege that the defendant's acts within the state were related to the
cause of action.89 The court ruled that since the plaintiff had failed to
allege that the defendant was doing business in Texas, the default
judgment did not affirmatively establish jurisdiction as required by
McKanna and Whitney and a reversal and remand was in order.9 ° As
regards the defendant's contention at the special appearance hearing
that the plaintiff had failed to sufficiently plead jurisdictional facts au-
thorizing jurisdiction under the long-arm statute, the court ruled that
such defects were properly the subject of a motion to quash.9 The
court decided that the only issue properly brought in a special appear-
ance was the defendant's amenability to process issued by Texas and

84. Id. at 432.
85. Id. at 434-35 (Akin, J., dissenting).
86. 674 S.W.2d 430 (Tex. App.-Austin 1984. no writ).

87. Id. at 433.
88. Id. at 433, 436.
89. Id. at 433.
90. Id. at 434.
91. Id. at 435-36.
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that a curable defect in a petition does not affect amenability.92

There was now a substantial conflict of authority among the vari-
ous courts of appeals. One view allowed a defendant to challenge de-
fects in the petition which related to jurisdiction by a special
appearance,9" another precluded the plaintiff from offering in the spe-
cial appearance hearing a basis for jurisdiction which was not con-
tained in his pleadings,94 and still another view precluded the
defendant from contesting anything except amenability to process in a
special appearance.95 The area was now ripe for clarification, a hint
of which came in the case of Siskind v. Villa Foundation For Educa-
tion, Inc. 96 In Siskind, the plaintiff brought suit against the defendant
corporation and several employees individually.97 The individual de-
fendants, by way of special appearance, were ruled not to be amenable
to process issued by the Texas courts.9 8 In discussing the issue of
these defendants' amenability to process the court noted that it "rec-
ognize[d] that it was incumbent upon these individuals to negate all
bases of jurisdiction,"99 thereby raising the implication that the deci-
sion in Steve Tyrell Productions Inc. "o was correct. However, the
court went on to discuss the plaintiff's failure to allege any particular
acts of the individual defendants which would form the basis for juris-
diction.'' The court concluded that since the individual defendants
were residents of Arizona and the plaintiff had failed to allege any
acts by the individual defendants which occurred in Texas these de-
fendants had met their special appearance burden. 10 2 After Siskind it
still remained unclear whether the defendant could challenge defec-
tive jurisdictional allegations in the plaintiff's petition by a special ap-
pearance or whether the defendant was required to negate all possible
grounds of jurisdiction.

92. Id. at 435. The reference to curable defects refers to situations such as the plaintiffs
failure to properly invoke the correct provision of the long-arm statute, which can be cured by
an amended pleading.

93. See supra notes 40-69 and accompanying text.
94. See supra notes 70-85 and accompanying text.
95. See supra and infra notes 86-103 and accompanying text.
96. 642 S.W.2d 434 (Tex. 1982).
97. Id. at 434-35.
98. Id. at 438.
99. Id.

100. Steve Tyrell Productions, Inc. v. Ray, 674 S.W.2d 430 (Tex. App.-Austin 1984, no
writ).

101. 642 S.W.2d at 438.
102. Id.
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With this state of the law it was incumbent upon the plaintiff to
plead all jurisdictional bases sufficiently and with particularity. The
plaintiff would be required to plead any and all grounds upon which
he intended to rely to confer jurisdiction. Conversely, the nonresident
defendant was able to challenge not only amenability to process, but
also all pleading deficiencies and could object to any ground for juris-
diction asserted by the plaintiff but not alleged in the petition. 103 It is
because of these conflicts and divergent views that the area became
open for the supreme court's determination.

II. KA WASAKI STEEL CORP. V. MIDDLETON

Kawasaki Steel Corp. v. Middleton"4 involved Kawasaki's special
appearance claim that the third-party plaintiff, Middleton, had failed
to properly allege the jurisdictional facts required for service of pro-
cess under the long-arm statute and, further, that service of process
had not been properly effected.' 5 Overruling Kawasaki's conten-
tions, the Texas Supreme Court held that defective jurisdictional alle-
gations in a petition, defective service of process and defects in the
citation must be challenged by motions to quash and not by a special
appearance.16 The special appearance is available solely to contest
the defendant's amenability to process issued by the courts of
Texas.'0 7 This result effects a substantial change in the law as it had
been interpreted and applied by the various courts of appeals.

The court in Kawasaki started with the proposition that personal
jurisdiction is composed of two elements: "(1) the defendant must be
amenable to the jurisdiction of the court; and (2) if the defendant is
amenable to the jurisdiction of the court, the plaintiff must validly
invoke that jurisdiction by valid service of process on the defend-
ant."' ' However, Texas Rule of Civil Procedure 120a allows a de-
fendant to make a special appearance "for the purpose of objecting to
the jurisdiction of the court over the person or property of the defend-
ant on the ground that such party or property is not amenable to

103. W. DORSANEO, supra note 22 at § 60.04[2].
104. 699 S.W.2d 199 (Tex. 1985).
105. Id. at 200.
106. Id. at 203.
107. Id.
108. Id. at 200 (citing Thode. In Personam Jurisdiction: Article 2031b. The Texas Lon-

garm Statute; and the Appearance to Challenge Jurisdiction in Texas and Elsewhere, 42 Tl-XAs
L. REV. 279, 312-13 (1964)).
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process issued by the courts of this State."' °9 The issue then focuses
on the key word "amenable." Professor Thode, in his article concern-
ing rule 120a, noted:

The words "not amenable to process issued by the courts of this
state" can only be interpreted to mean that the special appearance
is available solely to establish that the Texas court cannot, under
the federal and state constitutions and the appropriate state stat-
utes, validly obtain jurisdiction over the person or the property of
the defendant with regard to the cause of action pled. Defective
service of defective process, or even an attempt to bring the defend-
ant before the court under the wrong statute does not authorize the
use of the special appearance. If the defendant attempts to make a
special appearance to raise any of these contentions, then his ap-
pearance is a general one . .. . o

Under this view, the special appearance is available only for con-
testing the first element of personal jurisdiction discussed above; that
is, amenability to the jurisdiction. Any challenge to the second ele-
ment of personal jurisdiction, validity of process or citation, in a spe-
cial appearance results in a general appearance.'

A. Rationale of Prior Decisions

The courts of appeals which allowed challenges to defective
pleadings and defective service of process and, therefore, challenges to
the second element of personal jurisdiction in a special appearance
depended upon the authority of McKanna and Whitney. In those
cases the court decided by writ of error the sufficiency of jurisdiction
in the record after the defendant had suffered a default judgment. ' 2

"The particularity of pleading required to sustain a default judgment
against a direct attack was a critical consideration in [those cases]."" 3

As the court of appeals noted in Kawasaki, the situation is different
when the pleadings and proof offered at a special appearance hearing
are considered." 4 In that situation the jurisdictional issue is being
litigated, whereas in a default situation such as McKanna, the juris-
dictional issue has not been litigated. As Dean Newton has expressed,

109. TEX. R. Civ. P. 120a.
110. Thode, supra note 108 at 312-13.
111. Id.
112. Whitney, 500 S.W.2d at 95; McKanna, 388 S.W.2d at 928.
113. See, e.g. Collins v. Mize, 447 S.W.2d 674, 675 (Tex. 1969) (discussing McKanna).
114. Middleton v. Kawasaki Steel Corp., 687 S.W.2d 42 (Tex. App.-Houston [14th

Dist.]), writ ref'd n.r.e. per curiam, 699 S.W.2d 199 (Tex. 1985).

1662 [Vol. 17:1649



SPECIAL APPEARANCE

such rulings by the courts of appeals allowing such challenges in a
special appearance ignore the triggering device of McKanna and
Whitney."II "Application of the McKanna and Whitney exception to
a case where jurisdiction was actually litigated amounts to a negation
of the very general rule to which McKanna and Whitney form an
exception." I 6

The reason for the rule of McKanna and Whitney is that res judi-
cata applies to jurisdictional issues. 7 In a default situation such as in
McKanna or Whitney the juridictional issue has not been litigated.
The only proof of jurisdiction in this situation is the plaintiff's allega-
tions. If the plaintiff is allowed to summarily plead the long-arm stat-
ute, without sufficient allegations validly invoking the statute, then
without the rule established by MeKanna and Whitney, a defendant
might have a default judgment taken against him to which res judi-
cata would apply, yet he would be unable to directly attack such.
This is not the situation in a special appearance. There the jurisdic-
tional issue is being litigated and the defendant is being given the op-
portunity to directly attack the merits of the plaintiff's allegations. In
such cases the need for the rule of McKanna and Whitney does not
exist because res judicata will only be applied to an issue which both
the defendant and the plaintiff have had an opportunity to contest.
Further, the rule of McKanna and Whitney is designed to deal with
situations in which a failure of notice to the defendant is or may be a
major factor." 8 This is not a factor in a special appearance situation
as the defendant has appeared and participated." 9

A look at the remedies afforded by the courts of appeals also
warrants the conclusion that even though the courts professed to be
following McKanna and Whitney, they ignored the remedy McKanna
and Whitney established. In McKanna and in Whitney, the remedy
was a reversal and remand, not a dismissal. 2 ' Yet in the various
courts of appeals' opinions noted above, the defendant was granted a
dismissal.' 2 ' Not only is a dismissal a harsh consequence to the plain-

115. Newton, supra note 12 at 406.
116. Id.
117. Id.
118. Id.

119. Id.
120. Whitney, 500 S.W.2d at 97; McKanna, 388 S.W.2d at 930.
121. See, e.g., TM Prod. Inc., 623 S.W.2d at 432; In re D.N.S., 592 S.W.2d at 37; Mills,

580 S.W.2d at 108; Burgess, 543 S.W.2d at 740; Gathers, 544 S.W.2d at 170; Curry, 438 S.W.2d
at 891; Castle, 415 S.W.2d at 524 (all resulting in dismissal).
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tiff, but it also ignores a basic premise regarding general and special
appearances. In a special appearance, the defendant is challenging his
amenability to service of process in the forum. He is not seeking to
invoke any of the affirmative powers of the forum; indeed, to do so
would constitute a general appearance. Yet by arguing a defect at a
special appearance hearing, like making a rule 122 motion to
quash, 122 the defendant is seeking to invoke the affirmative powers of
the court and, therefore, is consenting to the jurisdiction of the forum.
By granting a dismissal to the defendant in such a situation, the de-
fendant is rewarded at the expense of the plaintiffs cause of action. 123

The holding in Kawasaki recognizes this distinction. Such a holding
will not place the defendant in a position of choosing relief either
under rule 120a or under rule 122 as Kawasaki argued to the court of
appeals. 124 A defendant may first bring a rule 120a motion attacking
his amenability to service issued by the forum, and if such motion
fails, the defendant may immediately file a motion to quash under rule
122 challenging the defects in the petition or in the service of
process. 1

25

B. Current Status of Rule 120a

The courts of appeals apparently were relying on the assumption
that if the defendant is required to negate all bases of jurisdiction,
then it is equitable to require the plaintiff to plead sufficiently and
with particularity his basis for establishing jurisdiction.' 26 The hold-
ing adopted in Kawasaki is a rejection of this assumption.' 27 The ra-
tionale is that the sole purpose of the special appearance hearing is to
determine the defendant's amenability to service issued by the forum
and not the plaintiff's diligence in pleading or establishing such juris-

122. TEX. R. Civ. P. 122. Rule 122 provides:
If the citation or service thereof is quashed on motion of the defendant, such defend-
ant shall be deemed to have entered his appearance at ten o'clock a.m. on the Mon-
day next after the expiration of twenty (20) days after the day on which the citation
or service is quashed, and such defendant shall be deemed to have been duly served
so as to require him to appear and answer at that time, and if he fails to do so
judgment by default may be rendered against him.

123. For example, a plaintiff who has his case dismissed may lose his cause of action due to
the statute of limitations. Newton, supra note 12 at 407.

124. 687 S.W.2d at 47.
125. Id.
126. Interview with J. Hadley Edgar, Professor of Law, Texas Tech University School of

Law (Feb. 27, 1986).
127. Id.
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diction.'28 "A curable defect in service of process does not affect a
non-resident defendant's amenability to service of process."' 129 As a
result of Kawasaki, cases such as Curry and Gathers and the others
mentioned above have been overruled, yet Steve Tyrell Productions,
Inc. would have been affirmed. 130 The implication of Kawasaki is a
narrowing of the rather liberal interpretation various courts of appeals
had attributed to the special appearance under rule 120a. No longer
may a nonresident defendant challenge anything but his amenability
to process issued by the forum at a special appearance hearing.13
Although it is still unclear exactly how this will affect nonresident
defendants, the result may be that now more nonresident defendants
will refrain from entering any appearance, general or special. The
effect of this will be to again place the burden on the plaintiff to plead
sufficiently and with particularity in order to avoid a default situation
which might be overturned due to the rule formulated by McKanna
and Whitney. However, even if this develops into standard practice
for nonresident defendants, it must be remembered that by making
such a challenge the nonresident defendant will still be deemed to
have entered an appearance by virtue of rule 123 which provides that
when a judgment is reversed "because of defective service of process,
no new citation shall be issued or served, but the defendant shall be
presumed to have entered his appearance to the term of court at
which mandate shall be filed."' 132

It is this area which has been left open by the court's decision in
Kawasaki. For instance, a plaintiff who attempts to obtain jurisdic-
tion over a nonresident defendant, who is in actuality not amenable to
the state's jurisdiction, might sufficiently plead the long-arm statute,
thereby avoiding the rule of McKanna and Whitney, and then obtain a
default judgment either because notice was not sent to the defendant
or because the defendant chose not to appear. In this situation the
defendant is left with a Hobson's choice: either leave the default judg-
ment alone and seek to challenge such collaterally, or seek reversal
under rule 123. If the defendant chooses the latter, presumably he
will lose his right to contest jurisdiction by virtue of rule 123. In such
a case a state court would be able to gain jurisdiction over a party by

128. 699 S.W.2d at 202.
129. Id.
130. Id.
131. Id.
132. TEX. R. Civ. P. 123; see also McKanna, 388 S.W.2d at 930.
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rendering a void judgment. This would have the effect of deeming a
default judgment as a general appearance, leaving the defendant with
no recourse but to invoke the jurisdiction of the court before it could
challenge that jurisdiction directly.'33 To place a defendant in such a
position is to compel compliance with the infamous "catch-22" which
rule 120a was intended to prevent.'34 If this is the rule, then it is
possible to gain jurisdiction even though the court does not have juris-
diction and the nonresident defendant would never have an opportu-
nity to contest jurisdiction. Not only is this result inequitable, it
would apparently offend the Constitution's notion of fair play and
substantial justice.'35 This area should be confronted by the supreme
court and resolved. In resolving this issue, in order to promote the
traditional constitutional notion of fair play, a nonresident defendant
should be allowed to attack the void default judgment without losing
his right to contest jurisdiction and then be allowed to file a rule 120a
appearance after the void default judgment is vacated. Currently, this
problem is still open for argument and remains unresolved.

The decision in Kawasaki also reaffirms previous policy concerns
expressed by the court over the years. By limiting a special appear-
ance solely to the issue of the defendant's amenability to the forum
and not allowing pleading deficiencies to be contested, the court af-
firms the liberalization of the pleading requirements.' 36 A plaintiff in
a true default situation will still be required to plead cautiously, but
such a failure to do so will not result in a dismissal of his cause of
action by way of a special appearance. Another policy enhanced by
the Kawasaki decision is the state's desire to have its long-arm juris-
diction extend to the limits of the federal constitution.' 37 By allowing
only the defendant's amenability to process to be contested in a spe-

133. See Liberty Enter. v. Moore Transp. Co., 679 S.W.2d 779 (Tex. App.-Fort Worth
1984) rev'd in part, affid in part, 690 S.W.2d 570, 572 (1985). In the court of appeals' opinion
in Liberty it was held that a defendant is not compelled with such a Hobson's choice, but
rather may make a rule 120a appearance at any stage of the entire proceeding, incluaing that
period of time after judgment when the trial court has power to act on the judgment. 679
S.W.2d at 783. The supreme court reversed on the issue of jurisdiction, deeming Liberty's
actions to be a waiver of and consent to the jurisdiction of the court. The supreme court,
however, made no mention of the apparent dilemma a defendant in such a situation must face
or how such a situation is to be handled by the courts. See 690 S.W.2d at 571-72.

134. 679 S.W.2d at 783.
135. See International Shoe Co. v. Washington, 326 U.S. 310, 316 (1945); Milliken v.

Meyer, 311 U.S. 457, 463 (1940).
136. See TEX. R. Civ. P. 1; Newton, supra note 12 at 406.

137. 699 S.W.2d at 202.
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cial appearance, presumably more defendants will be subject to the
court's jurisdiction. No longer may a defendant escape the court's
jurisdiction due to the plaintiff's pleading errors. The overall effect of
Kawasaki is to make certain that the special appearance is used solely
for determining the forum's jurisdictional power over the defendant
and not the sufficiency of the forum's notice to the defendant or the
plaintiff's diligence in pleading jurisdiction.

III. CONCLUSION

Kawasaki Steel Corp. v. Middleton held that defects in pleadings,
citation or service may no longer be challenged in a special appear-
ance.' 38 Such defects are subject to a motion to quash pursuant to
Texas Rule of Civil Procedure 122.139 The rationale behind this hold-
ing is that amenability to process is concerned only with the forum's
jurisdictional power over the defendant and a curable defect in the
service of process or the petition does not affect a defendant's amena-
bility. 40 This decision has now clarified the divergent views which
various courts of appeals have taken on the issue, many of which were
in direct conflict with the supreme court's decisions. As Justice Akin
stated in his dissent in TM Productions, Inc., "[w]isdom too often
never comes, and so one ought not to reject it merely because it comes
late."''

Louis H. Knabeschuh, Jr.

138. Id. at 203.
139. See, e.g., U-Anchor Advertising, Inc. v. Burt, 553 S.W.2d 760, 761 (Tex. 1977), cert.

denied, 434 U.S. 1063 (1978) (reach of Article 2031b is limited only by the United States
Constitution); TEX. R. Civ. P. 108 (to the full extent that the defendant may be required to
appear and answer under the Constitution).

140. Id.
141. 623 S.W.2d at 435 (Akin, J., dissenting) (quoting Henslee v. Union Planters National

Bank & Trust Co., 335 U.S. 595, 600 (1948)).
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