
COMMENTS

DETERMINING THE MEASURE OF
REIMBURSEMENT: EQUITY DEMANDS
CONSIDERATION OF THE EFFECTS OF
THE DIVIDED MANAGEMENT SYSTEM

It is now well-settled in Texas that when community property
assets are expended on a spouse's separate property, the separate es-
tate must reimburse the community for that expenditure.' Thus, the
question is no longer whether to reimburse the community, but
rather, what is the proper measure of reimbursement. Although
Texas courts have struggled with this question for more than a cen-
tury,2 Texas law has failed to develop any equitable criteria to assist
courts faced with a community estate that is entitled to
reimbursement.

This Comment will not attempt to reexamine the entire develop-
ment of the right to reimbursement. Instead, the focus will be on the
different measures of reimbursement which Texas courts have ap-
plied, the contexts in which those measures have been applied, the
present state of the law governing the measure of reimbursement,3

and the latent equitable considerations inherent in the present law.
Particular emphasis will be placed on the impact of the Texas divided
management system4 and the unique problems it presents within the
context of reimbursement. Finally, this Comment will close with an

1. See Anderson v. Gilliland, 684 S.W.2d 673, 675 (Tex. 1985); Jensen v. Jensen, 665
S.W.2d 107, 109 (Tex. 1984); McCurdy v. McCurdy, 372 S.W.2d 381, 384 (Tex. Civ. App. -

Waco 1963, writ ref'd).
2. 'See Rice v. Rice, 21 Tex. 58, 66 (1858).
3. The discussion of the present law is necessarily organized according to the nature of

the transaction which gives rise to the right of reimbursement. Although the nature of the
transaction is not determinative of the amount of recovery in the related areas of contract and
partnership law, it is controlling under current Texas marital property law. See, e.g., Ander-
son, 684 S.W.2d at 674-75; Jensen, 665 S.W.2d at 109.

4. See TEX. FAM. CODE ANN. § 5.22 (Vernon 1975).
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attempt to provide workable criteria from which the proper measure
of reimbursement may be determined.

I. THE COMMUNITY SHOULD GET SOMETHING, BUT WHAT?

A fundamental principle in the community property system is
that property acquired by either spouse during marriage, other than
by recovery for personal injuries, gift or inheritance, belongs to the
community.5 Conversely, the property which either spouse acquires
before marriage, or by recovery for personal injuries or by gift or in-
heritance during marriage is the separate property of that spouse.6

Although income from separate property belongs to the community,
increases in the value of separate property remain separate property.7

In the course of the marital relationship, a wife will often expend
her labor, a community asset, or other community assets to benefit
her separate property. Such an expenditure allows the husband to
claim that he has been deprived of his one-half of the community as-
sets and, if the value of the wife's separate estate has increased be-
cause of the use of community property, he may also claim a
community interest in the separate property's increase in value as
property acquired during marriage.' Naturally, the wife, whose sepa-
rate estate has been benefitted, will argue that separate property re-
mains separate and therefore the community has no interest in the
increased value of the separate estate.9

The classic case used to illustrate these conflicting principles is
Stringfellow v. Sorrells.10 In Stringfellow, the wife owned two mules
as her separate property.' 1 The husband, however, raised and cared
for the mules.12 The mules, due partly to natural causes and in part to
the husband's care, gained in weight and value.' 3 Thus, the question
of who was entitled to the increase in value was put in issue.' 4 The
Stringfellow court was perplexed by the conflicting principles and re-

5. Id. § 5.01.
6. Id. Community and separate property may, however, be redefined by an agreement

between the spouses. Id. § 5.41.
7. Id. § 5.01; see also McKnight, Texas Family Code Symposium-Title 1. Husband

and Wife, 13 TEx. TECH L. REV. 735, 736-46 (1982) (discussing section 5.01 in detail).
8. See TEX. FAM. CODE ANN. § 5.01 (Vernon 1975).
9. See McKnight, supra note 7, at 742.

10. 82 Tex. 277, 18 S.W. 689 (Tex. Comm'n App. 1891, opinion adopted).
11. Id.
12. Id.
13. Id.
14. Id. at 278, 18 S.W. at 689.
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fused to acknowledge the increase in weight as a divisible property
interest.15 Apparently, the court realized that the community some-
how should have been compensated for its expenditure of effort. Not
willing to confront this issue, however, the court concluded that the
community expenditures had been offset by the benefits the mules had
provided. 

16

The result reached in Stringfellow is indicative of the problems
early Texas courts had in dealing with the conflicting principles of
community property law. If there was no clear precedent, the courts
would "ad-lib" as they did in Stringfellow. If there was precedent, the
court applied it and hoped its application would achieve just results.17

It was in this state of confusion, with no clear goals or under-
standing of the net effect upon each spouse, that Texas courts began
to struggle with the concept of reimbursement and its divergent
measures.

II. CURRENT TEXAS REIMBURSEMENT MEASURES

A. Improvements to Real Property: Enhancement
Regardless of Cost

Texas law concerning reimbursement for the improvement of one
marital estate at the expense of another can be traced primarily to two
sources:" the Spanish law of marital property19 and the law of coten-
ancy.2" Generally speaking, Spanish law reimbursed the non-benefit-
ted estate by awarding it one-half of the improvement's cost2 1 while
the law of cotenancy measured recovery by the enhanced value.2 2

15. Id. at 278-79, 18 S.W. at 689.
16. Id. at 279, 18 S.W. at 689.
17. See, e.g., Rice, 21 Tex. at 66-67. For a discussion of the Rice case, see infra notes 23,

27 and accompanying text.
18. Another source is the law of improvements which measures recovery for the improve-

ments by the enhanced value of the land and not cost. See Bemrod v. Wright, 273 S.W. 938,
940 (Tex. Civ. App.-Amarillo 1925, writ ref'd n.r.e.).

19. See, e.g., Welder v. Lambert, 91 Tex. 510, 526, 44 S.W. 281, 286 (1898); Rice, 21 Tex.
at 66-67.

20. See, e.g., Anderson v. Gilliland, 684 S.W.2d 673, 675 (Tex. 1985) (citing Sharp v.
Stacy 535 S.W.2d 345, 351 (Tex. 1976) (a cotenancy case)); Clift v. Clift, 72 Tex. 144, 148-49,
10 S.W. 338, 341 (1888) (discussing the "rigid rules" which apply to tenants in common).

21. However, under some circumstances an enhancement standard has been applied. See

W. DE FUNIAK AND M. VAUGHAN, PRINCIPLES OF COMMUNITY PROPERTY § 73 (2d ed.
1971).

22. See, e.g., Sharp v. Stacy, 535 S.W.2d 345, 351 (Tex. 1976); Clift, 72 Tex. at 148-49, 10
S.W. at 340-41.
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The Texas Supreme Court first dealt with the measure of reim-
bursement in Rice v. Rice,23 a case in which the separate realty of the
husband had been improved by the community. Relying specifically
on Spanish authorities,24 the court decided that the community estate
must be reimbursed for the cost of buildings erected upon the prop-
erty of one of the spouses by joint labor or funds. In effect, this deci-
sion vested the improvements in that spouse and entitled the other to
one-half of the cost of the improvements.25 In what would become a
habit,2 6 the supreme court neglected to discuss the rationale for its
choice of cost as the measure for reimbursement, choosing instead to
rely solely on the cited authorities.27

The supreme court next applied "cost" as the measure of reim-
bursement in Furrh v. Winston.2 8 Furrh involved a dispute between
co-tenants holding title to property which had once been separate
property improved with community funds.2 9 In discussing the right
of reimbursement, the court quoted its ruling in Rice30 and applied
the cost measurement.3" Significantly, however, the court also cited
Bond v. Hill,3 2 a case in which the court held that a surviving second
husband was entitled to be reimbursed for the value of the improve-
ments he had placed on his wife's homestead acquired from her first
marriage.33 It is not clear what the Bond court meant by "the value of
the improvements,"34 but it is clear that Bond does not rely on either
Rice or Spanish law.35

Two years after its decision in Furrh, the supreme court aban-

23. 21 Tex. 58 (1858).
24. Rice, 21 Tex. at 66-67.
25. See id.
26. See, e.g., Jensen, 665 S.W.2d 107 (Tex. 1984); Dakan v. Dakan, 125 Tex. 305, 83

S.W.2d 620 (1935).
27. See Rice, 21 Tex. at 66-67.
28. 66 Tex. 522, 525, 1 S.W. 527, 529 (1886).
29. Id.
30. 21 Tex. 58 (1858).
31. 66 Tex. at 525, 1 S.W. at 529.
32. 37 Tex. 626 (1872).
33. Id. at 626-27.
34. It is uncertain precisely what the court meant by "the value of the improvements." If

the reference was to the value when made, then it is merely another way of saying cost. If,
however, the reference was to their value on the day of the decision, the measure would be
enhanced value. See id. at 627. Further confusing matters, the Bond court said the husband
was entitled to "reasonable compensation" for the improvements. Id. at 628.

35. Id. at 627. (citing Dorn v. Dunham, 24 Tex. 366 (1859)). The Bond court's reliance
on Dorn indicates that the Bond decision was based on the common law.
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doned "cost" as the proper measure to determine the amount of reim-
bursement.3 6 In Clift v. Clift,37 a case factually similar to Bond v.
Hill,38 the husband and his children of a previous marriage were co-
tenants of property which had been the community property of the
first marriage.3 9 The property later was improved by the community
during the husband's second marriage.' The husband died and the
wife and children of the second marriage sought reimbursement from
the children of the first marriage.4" In holding that reimbursement
should be measured by the enhanced value of the improved property,
the court cited Furrh and Rice as authority for the proposition that
the adjustment of equities where marital property is involved should
not be restricted by the rigid laws applied to a cotenancy.42 Thus, in
Clift the supreme court made its first admission that no inflexible
measure can be equitable in every situation.

Nearly a half century passed before the supreme court again
pondered the question of the proper measure for reimbursement.4 3

The case was Dakan v. Dakan," which like Bond and Clift, involved
successive marriages.4" In Dakan, the second wife's separate funds
and funds from the second community were expended to improve
both the husband's separate property and property the husband had
(before the death) held as a tenant in common with the children of the
first marriage.' The facts of the case dictated that the case be re-
manded to allow the widow to make an election between her benefits
under the husband's will and her equitable right of reimbursement.
In an attempt to provide the widow a method to determine what she
would take if she elected reimbursement, the supreme court furnished
a discussion of the measure of reimbursement which likely left the

36. Clift v. Clift, 72 Tex. 144, 10 S.W. 338 (1888).
37. 72 Tex. 144, 10 S.W. 338 (1888).
38. 37 Tex. 626 (1872). The expenditure of the funds of the second community to confer

a benefit on a third party (the children) today would be considered constructive fraud. See
infra note 168.

39. Clift, 72 Tex. at 146, 10 S.W. at 339.
40. Id. at 146, 10 S.W. at 339.
41. Id. at 146, 10 S.W. at 339.
42. Id. at 148-49, 10 S.W. at 341.
43. See Dakan v. Dakan, 125 Tex. 305, 83 S.W.2d 620 (1935).
44. 125 Tex. 305, 83 S.W.2d 620 (1935).
45. Id. at 308, 83 S.W.2d at 622.
46. Id. at 310, 83 S.W.2d at 623.
47. See id. at 316, 83 S.W.2d at 626. The deceased husband had bequeathed community

property to his children, forcing the widow to choose between her interest in the property and
her rights under the will.
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widow as befuddled as the lawyers and judges who would later grap-
ple with it.48 Quoting from Furrh,4 9 the court declared the measure of
reimbursement for the payment of purchase money notes to be
"cost." 5 ° In the next paragraph, however, the court stated that "in
the case of reimbursement for improvements, the amount of recovery
is limited to the amount of enhancement of the property at the time of
partition by virtue of the improvements placed thereon.""1

Four distinct measures of reimbursement for improvements to
real property developed as a result of the confusion spawned by the
Dakan decision. The first of these was seen in cases which applied the
measure of "cost limited by enhancement."52 Although this measure
often tended to produce inequitable results, it was clearly in accord-
ance with the supreme court's decision in Dakan. Clearly in conflict
with the rule in Dakan, however, were courts which adhered to the
measure of "cost. ' 53 Still others applied the measure of "cost or en-
hancement, whichever was less."' 54 Apparently, these courts thought
that the language in Dakan (that the proper measure was cost limited
by enhancement) could be interpreted to mean "whichever is less."
This interpretation, however, was erroneous since the two measures
can produce different net results.55  Finally, two courts advanced the
novel idea that the proper measure should be "enhancement alone,
regardless of cost."5 6

The supreme court recently clarified the confusion created by
Dakan. In Anderson v. Gilliland,7 the court announced unambigu-

48. See 125 Tex. at 319-20, 83 S.W.2d at 628.
49. The court should have noted that the quote taken from Furrh had been extracted

from Rice. See Furrh, 66 Tex. at 525, 1 S.W. at 529.
50. Dakan, 125 Tex. at 320, 83 S.W.2d at 628.
51. Id. (citing Clift, 72 Tex. at 144, 10 S.W. at 338; Hillen v. Williams, 60 S.W. 997 (Tex.

Civ. App. 1901, no writ)).
52. See, e.g., Girard v. Girard, 521 S.W.2d 714, 717-18 (Tex. Civ. App.-Houston [1st

Dist.] 1975, no writ).
53. See, e.g., Norris v. Vaughan, 152 Tex. 491, 502, 260 S.W.2d 676, 682-83 (1953); In re

Higley, 575 S.W.2d 432, 434-35 (Tex. Civ. App.-Amarillo 1978, no writ); Cone v. Cone, 266
S.W.2d 480, 483-84 (Tex. Civ. App.-Amarillo 1953, writ dism'd).

54. See, e.g., Hale v. Hale, 557 S.W.2d 614, 615 (Tex. Civ. App.-Texarkana 1977, no
writ); Trevino v. Trevino, 555 S.W.2d 792, 799 (Tex. Civ. App.-Corpus Christi 1977, no
writ).

55. See infra note 176 and accompanying chart.
56. See, e.g., Cook v. Cook, 665 S.W.2d 161, 165 (Tex. Civ. App.-Fort Worth 1983,

writ ref'd n.r.e.); Harris v. Royal, 446 S.W.2d 351, 352 (Tex. Civ. App.-Waco 1969, writ ref'd
n.r.e.).

57. 684 S.W.2d 673 (Tex. 1985).

890 [Vol. 17:885



MEASURE OF REIMBURSEMENT

ously that the measure of reimbursement for improvements to sepa-
rate property is "enhancement alone, regardless of cost."'5 8 The court
properly noted that the "cost alone" measurement allows the separate
estate to be unjustly enriched at the expense of the community by
forcing the community to contribute capital without the benefit of re-
alizing a return on its investment 9.5  The court also noted that the
"whichever is less" rule is a nightmare for the community estate as it
forces the community to bear the risk of loss without the possibility of
gain.'

Thus, where community funds or labor have been expended to
improve the separate real property of one spouse, the benefited
spouse's separate estate must reimburse the community estate the
amount of the enhanced value attributable to the improvement.6'
However, the court may not have considered the possibility of the
separate "improved" property decreasing in value due to the improve-
ment; that is to say, negative enhancement.62 In such a case, it is argu-
able that under the "enhancement alone, regardless of cost" rule
announced in Anderson the community should have to account to the
separate estate for one-half of the loss attributable to the
"improvement."

B. Cost Regardless of Enhancement

1. Closely Held Corporations

Early Texas cases considering the community's right to reim-
bursement, where the value of a separately held corporation had been
enhanced by the expenditure of community funds or labor, are few
and far between. 63  The few cases which dealt with the question
merely treated the increased value of a corporation as if it were the
increased weight of the Stringfellow mules and held the increase in

58. Id. at 675.
59. Id.
60. Id.
61. Id.
62. See infra note 172.
63. See generally Comment, Closely Held Corporation's In The Wake of Vallone: En-

hancement of Stock Value by Community Time, Talent and Labor, 35 BAYLOR L. REV. 47, 51-
53 (1983) (hereinafter cited as Comment, Closely Held Corporations) (discussing treatment of
corporate stock in older cases); Comment, Profits and Increases in the Value of Partnerships
and Corporations as Governed by Community Property Law, 36 TEXAS L. REV. 187, 187-89
(1957) (hereinafter cited as Comment, Profits and Increases) (discussing treatment of corporate
property by Texas courts).
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value to be separate property.6' "Thus ... the 'fattening' of assets
and the fattening of asses were held to be synonymous."65

The case which brought Texas law into the modern era was the
Fifth Circuit decision of Scofield v. Weiss,66 which ironically failed to
rely on Texas law.67 Regardless of the competence of the Scofield
decision,6" it had the greatest impact on Texas law in this area from
the time it was decided until the Texas Supreme Court's decision in
Vallone v. Vallone.69 The Scofield court, in passing on a gift tax ques-
tion, held that the increased value of separately owned stock retained
its separate character despite the fact that the increase was due largely
to the efforts of the husband as managing officer of the corporation. °

The court, however, made no mention of possible unfairness to the
community, apparently assuming that the community would always
be adequately compensated by the owner spouse's salary.7' Texas ap-
pellate courts faithfully adhered to the Scofield rule until the Texas
Supreme Court addressed the problem.72

In Vallone v. Vallone,7 3 the husband's separate estate and the
community estate were tenants in common of a corporation given to
the husband by his father who had run it as a sole proprietorship prior
to the husband's marriage. 74 The community sought reimbursement
for the "enhanced value" of the husband's separately owned stock.75

The supreme court held that a spouse may expend a reasonable

64. E.g., Fain v. Fain, 93 S.W.2d 1226, 1229 (Tex. Civ. App.-Fort Worth 1936, writ
dism'd); Bryan v. Sturgis Nat'l Bank, 90 S.W. 704, 705-06 (Tex. Civ. App. 1905, writ ref'd).

65. Comment, Closely Held Corporations, supra note 65, at 52.
66. 131 F.2d 631 (5th Cir. 1942).
67. Instead, the court relied on a previous Fifth Circuit decision, Beals v. Fortenot, 111

F.2d 956 (5th Cir. 1940), which applied Louisiana law. Scofield, 131 F.2d at 632.
68. An excellent discussion of the competence of the Scofield decision is found in Com-

ment, Closely Held Corporations, supra note 65, at 67-73.
69. 644 S.W.2d 455 (Tex. 1982).
70. 131 F.2d at 632.
71. Since the husband was arguing that stock dividends which he had given his daughters

were community property for gift tax purposes, the possible unfairness to the community was
not properly before the court. See id.

72. The following cases relied on Scofield without discussing its failure to apply Texas
law: Wachendorfer v. Wachendorfer, 615 S.W.2d 852, 855 (Tex. Civ. App.-Houston [1st
Dist.] 1981, no writ); Johnson v. First Nat'l Bank of Fort Worth, 306 S.W.2d 927, 929 (Tex.
Civ. App.-Fort Worth 1957, no writ). But cf. Faulkner v. Faulkner, 582 S.W.2d 639, 641
(Tex. Civ. App.-Dallas 1979, no writ) (awarding the wife a judgment lien for community
effort expended while enhancing the value of the husband's separately owned stock).

73. 644 S.W.2d 455 (Tex. 1982).
74. Id. at 457.
75. Id. at 457-58.
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amount of care and attention to maintain and preserve the separate
estate.76 Although the court did not reach the question of the proper
measure of reimbursement due to an inadequacy in the pleadings of
the wife," the court implied that the community would be entitled to
recover only if community assets had been expended without the
community having been compensated.78 Thus, it appears that had the
issue properly been before the court, the community would have been
compensated for the cost of its assets expended in excess of salary,
minus any benefits received and that amount of community effort nec-
essary to preserve the separate estate.79

The failure of the court to reach the issue of the proper measure
of reimbursement left the door open for the landmark decision in Jen-
sen v. Jensen. ° The commentators' discussions on the supreme
court's three opinions in that case have created a great deal of confu-
sion. In fact, in its first opinion the court likely would have destroyed
a century's worth of legal precedent in the areas of inception of title
and reimbursement.8 " Fortunately, the court adhered to precedent
and the latter two opinions demonstrate the court's struggle with the
proper measure of reimbursement.8 2 Each applied the formula men-
tioned in the Vallone dicta with one notable discrepancy. The court's
second opinion had indicated that the enhanced value of the sepa-
rately owned stock would be a factor to be considered in determining
the value of community time and effort expended.83 The final opin-
ion, however, deletes the "enhanced value consideration" and applies
the Vallone formula without variation. 4 Thus, despite any confusion

76. Id. at 459.
77. The party claiming reimbursement has the burden of pleading and proving a reim-

bursable expense. Id.
78. See id.
79. Id.
80. 665 S.W.2d 107 (Tex. 1984).
81. Jensen I, 26 Tex. Sup. Ct. J. 480, 482 (July 6, 1983) (opinion withdrawn) (without

explanation the court stated the stock's enhanced value resulting from community effort "be-
longed" to the community).

82. Jensen II, 27 Tex. Sup. Ct. J. 68, 69-70 (Nov. 9, 1983) (opinion withdrawn); Jensen
III, 665 S.W.2d at 110.

83. Jensen II, 27 Tex. Sup. Ct. J. at 69-70.
84. Jensen III, 665 S.W.2d at 109. Two courts have applied the Jensen-Vallone

formula. Despite its obvious deletion from the formula, the El Paso Court of Appeals in
Trawick v. Trawick, 671 S.W.2d 105, 108 (Tex. App.-El Paso 1984, no writ) held that en-
hanced value is to be considered. In contrast, Jacobs v. Jacobs, 669 S.W.2d 759, 764 (Tex.
App.-Houston [14th Dist.] 1984), rev'd in part, aff'd in part, 687 S.W.2d 731 (Tex. 1985),
applied the formula without considering enhanced value.
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created by the commentators, the law is clear. The court has adopted
what is tantamount to a "cost" measurement for reimbursement;
which, consistent with the earlier application of that standard, takes
into consideration any benefits received by the community before
awarding reimbursement.

Based on the foregoing, in order to receive reimbursement where
a spouse's separately owned and closely held corporation has exper-
ienced an enhancement in value due to the owner spouse's time and
effort, the non-owner spouse must show that the owner spouse's com-
pensation was inadequate.85 If this is accomplished, the community
will be entitled to reimbursement for the deficiency.86

If the measure of reimbursement for the increase in value of a
closely held corporation is now certain, the rationale for that mea-
surement is less than persuasive. In applying what is essentially a
"cost" measurement, the court determined this cost by comparing the
compensation of persons similarly situated to arrive at what consti-
tutes "adequate" compensation (salary). The problem that this en-
tails is that it fails to recognize that the type of individual driven to
form his own corporation is hardly comparable to the person "simi-
larly situated," but working for someone else's corporation. The
time-clock puncher at IBM is unlikely to spend long hours at work
and long weekends at home committing his every thought to methods
of making IBM a bigger, more profitable corporation. On the other
hand, the entrepreneur who has formed his own corporation often
commits every spare moment to the development of his corporation.
The present rule fails to account for the differing demands that differ-
ent individuals place upon their spouses. The IBM spouse will have
more time to develop her own outside interests and may, even with a
family, be able to pursue her own career. By contrast, the entrepre-
neur spouse will likely have to sacrifice some of her interests and per-
haps her career to compensate the community for the absence of the
entrepreneur on the homefront.

The paradox is that the court can only determine the cost to the
community of the entrepreneur's labor by looking at the amount of
compensation received by those similarly situated;87 yet those simi-
larly situated (excluding time-clock punchers) are compensated, not
merely by salary, but by the salaries they draw and the increases in

85. Jensen III, 665 S.W.2d at 109.
86. Id. at 109-10.
87. See id. at 110.
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value which inure to their corporations. As a result, it is suggested
that equity would be better served by reimbursing the spouse of the
entrepreneur for one-half of the enhanced value (via reimbursement to
the community) attributable to the entrepreneur's effort. Although
this might be difficult to determine, it is not impossible.88

The Jensen formula, however, may be applied without disservice
to equity in the rare situation where each spouse contributes to the
enhancement of his own corporation. In fact, application of the "en-
hancement" measure would not serve equity in such a situation.
Thus, if presented with such a situation a court should apply Jensen
(and likely should appoint a guardian for any children!).

2. Oil & Gas Leases

The Texas Supreme Court first addressed the problem created
when funds of one marital property estate are expanded on an oil and
gas lease of the other in the case of Norris v. Vaughan." In Norris, the
husband separately owned, as lessee, seven productive gas wells which
were known as the Pakan Wells.9° He also was a partner in the
Vaughan Well company which owned five productive wells.91 Three
of the Vaughan wells were acquired before the husband's marriage
and two during the marriage. 92 Finally, the husband was a partner in
a second partnership, Pendleton & Vaughan, which acquired ten wells
through farmout agreements executed during the marriage. 93

The court properly applied the inception of title rule to the above
properties and held those interests acquired before marriage to be the
separate property of the husband and those acquired during marriage
to be community.94 This gave rise to a right of reimbursement to each
non-owner estate for funds and labor95 expended to benefit the owner-
estate. 96 Although the equitable considerations are clearly different,97

88. See, e.g., Trawick v. Trawick, 671 S.W.2d 105, 108 (Tex. App.-E1 Paso 1984, no
writ) (considering enhanced value in determining the amount of reimbursement).

89. 152 Tex. 491, 260 S.W.2d 676 (1953).
90. Id. at 494-95, 260 S.W.2d at 678.
91. Id.
92. Id.
93. Norris, 152 Tex. at 499-501, 260 S.W.2d at 681-82.
94. Naturally, a spouse's labor is always a community asset and the reference to reim-

bursement for property acquired during marriage by labor only applies where the separate
estate reimburses the community. See id.

95. See Norris, 152 Tex. at 502, 260 S.W.2d at 683.
96. Id. at 502, 260 S.W.2d at 683.
97. See infra notes 129-33 and accompanying text. Separate funds expended to improve
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the court held that in each case the separate and community estates
were to be reimbursed for the amount expended (in other words,
cost). 98 Norris also stated that the expenditure of community funds or
effort could be so great as to transmute separate property into com-
munity.99 The court cited a case decided in 1856, long before Texas
clearly developed the rules of inception of title and reimubursement,
as support for this proposition." Apparently, this novel idea has not
been used to decide the outcome of any case.

In the same year that Norris was decided, the Amarillo Court of
Appeals was presented with a case in which the "transmutation prop-
osition" of Norris clearly would have applied. In Cone v. Cone,'0' the
husband separately owned an oil and gas lease he acquired before
marriage for $550.102 He spent $105,899 in community funds to de-
velop the lease."°3 The wife failed to argue the transmutation proposi-
tion. Instead, she asked for reimbursement for the "enhanced value"
of the lease."° The court rejected the measure of "enhanced value,"
however, and cited Dakan and Lindsay to support its holding that the
measure of reimbursement was "enhanced value or cost, whichever is
less." '0 5 Although the value of the lease had been greatly enhanced,
the wife was awarded only her one-half of the community funds
expended. 

0 6

Thus, Texas courts have applied two measures of reimbursement
in this area: the "cost" measurement of Norris, °7 and the "cost lim-
ited by enhancement" rule of Cone. °8 The "cost" rule has the advan-
tage of protecting the community from a wasteful investment of

community property are subject to the control of the owner spouse who will own half of the
improved community, while community expenditures result in no ownership and may be ex-
pended without the non-owner's consent. See TEX. FAM. CODE ANN. § 5.01 (Vernon 1975).

98. Norris, 152 Tex. at 502, 260 S.W.2d at 683.
99. Id. at 497-98, 260 S.W.2d at 680. The court cited White v. Hugh Lynch & Co., 26

Tex. 195 (1862) for this proposition. This reference back to a case decided before Texas had
adopted the rules of inception of title and reimbursement was misguided. Its application
would result in a division of separate property on divorce which is clearly contrary to Eg-
gemeyer v. Eggemeyer, 554 S.W.2d 137 (Tex. 1977).

100. 152 Tex. at 497-98, 260 S.W.2d at 680.
101. 266 S.W.2d 480 (Tex. Civ. App.-Amarillo 1953, writ dism'd).
102. Id. at 481.
103. Id.
104. Id.
105. See id. at 483.
106. See id. at 483-84.
107. 152 Tex. at 502, 260 S.W.2d at 683.
108. 266 S.W.2d at 481.
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community funds, but it fails to allow the community any return on a
good investment. The "cost limited by enhancement" standard is
double trouble for the community. If the separate property is en-
hanced by a thousand times its original value, the most the commu-
nity will recover is the amount invested. To make matters worse, if
the property does not increase in value, the community loses the
amount expended irrespective of how much that may be.

Considering the equities involved and the fact that the supreme
court has applied the "cost" measurement,' °9 the present formula for
reimbursement for community expenditures on a separate oil and gas
lease is "cost."

3. Discharge of Indebtedness on Separate Property

Where the community has expended funds to discharge an in-
debtedness on separate property, Texas courts have consistently held
that the proper measure of reimbursement is cost. "o It is particularly
important in this area to recognize that as in any situation where re-
imbursement is implicated the courts will subtract any benefit previ-
ously received by the community."'

The first court to address this question was the supreme court in
its decision in Colden v. Alexander."2 In that case the husband had
purchased land on credit before marriage and interest on the
purchase-money debt had been paid after marriage with community
funds.1 3 The court held that no right of reimbursement arose for the
interest and taxes paid unless it was shown that community expendi-
tures were greater than the benefits received. 4 Apparently, the court
assumed that the community had already been benefitted by tax de-
ductions for the interest and property tax. Reimbursement to the
community for the amount expended for principal reduction was not
before the court since no part of the principal had been paid, but in
such a case the court would allow recovery for the amount

109. Norris, 152 Tex. at 502, 260 S.W.2d at 683.
110. Colden v. Alexander, 141 Tex. 134, 147-48, 171 S.W.2d 328, 334 (1943); Dakan v.

Dakan, 125 Tex. 305, 320, 83 S.W.2d 620, 628 (1935); Pruske v. Pruske, 601 S.W.2d 746, 748
(Tex. Civ. App.-Austin 1980, writ dism'd w.o.j.); Bazile v. Bazile, 465 S.W.2d 181, 182 (Tex.
Civ. App.-Houston [1st Dist.] 1971, writ dism'd w.o.j.).

111. See, e.g., Colden, 141 Tex. at 147-48, 171 S.W.2d at 334 (no reimbursement unless
community expenditures exceed benefits to the community).

112. 141 Tex. 134, 171 S.W.2d 328 (1943).
113. 141 Tex. at 146-47, 171 S.W.2d at 333-34.
114. 141 Tex. at 147-48, 171 S.W.2d at 334.
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expended.' 1-5

Despite the supreme court's holding in Colden, a split of author-
ity developed concerning whether the community should be reim-
bursed for either the total amount expended' 16 or the amount of
principal reduction and the amount expended for interest and taxes
which exceeds the benefits already received." 7 At least two courts
have held that the community should be reimbursed for the total
amount expended, regardless of whether community expenditures ex-
ceeded the benefits to the community.' 18 In Pruske v. Pruske l 9 and
later in Brooks v. Brooks, E0 courts ordered that the community be
reimbursed for the community funds that had been expended for prin-
cipal reduction, taxes, and interest on separate property. It appears
that the Pruske and Brooks courts failed to perceive the differing im-
pact upon the community when community funds are used to reduce
the principal of a separate debt and when such funds are used to pay
interest and taxes on a separate debt. Specifically, the courts failed to
recognize that the community receives direct benefits from its pay-
ment of interest and tax, (e.g. tax deductions) while no direct benefits
are gained by the community when its funds go to reduce the princi-
pal of separate debt.' 2 '

In Cook v. Cook, 12 2 the wife sought to recover the total amount
expended for interest, taxes, and principal reduction on her husband's
separate property. 12 3 The husband countered that the wife had failed
to show that community expenditures for interest and taxes exceeded
the benefits and that reimbursement should therefore be limited to the

115. 141 Tex. at 148, 171 S.W.2d at 334. Arguably, a court could order reimbursement
for a share of the enhanced value in proportion to the amount the community contributes for
principal reduction. It is the rule, however, that the community is to be reimbursed only for
the amount expended for principal reduction. See Dakan, 125 Tex. at 320, 83 S.W.2d at 628.

116. See Brooks v. Brooks, 612 S.W.2d 233, 235 (Tex. Civ. App.-Waco 1981, no writ).
The Brooks court held the community should be reimbursed for the total amount expended,
ordering reimbursement for funds expended on taxes, insurance, interest and principal reduc-
tion. Id.

117. See Fyffe v. Fyffe, 670 S.W.2d 360, 361-62 (Tex. Civ. App.-Texarkana 1984, writ
dism'd w.o.j.); Cook v. Cook, 665 S.W.2d 161, 164 (Tex. Civ. App.-Fort Worth 1983, writ
ref'd n.r.e.); Klein v. Klein, 370 S.W.2d 769, 773-74 (Tex. Civ. App.-Eastland 1963, no writ).

118. Brooks, 612 S.W.2d at 238; Pruske, 601 S.W.2d at 748.
119. 601 S.W.2d 746 (Tex. Civ. App.-Austin 1980, writ dism'd w.o.j.).
120. 612 S.W.2d 233 (Tex. Civ. App.-Waco 1981, no writ).
121. See Cook, 665 S.W.2d at 164 (rejecting the Pruske-Brooks rationale).
122. 665 S.W.2d 161 (Tex. App.-Fort Worth 1983, writ refd n.r.e.).
123. Id. at 164.
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amount of principal reduction.124 In siding with the husband, the
court rejected the Brooks and Pruske decisions and quoted from
Colden v. Alexander ES-apparently to emphasize the distinction be-
tween community funds expended for principal reduction and those
expended to pay taxes and interest.126

The Pruske and Brooks decisions seem to be aberrations. The
rule laid down by the supreme court in Colden is clear and this author
has found no other Texas cases straying from it. As the Dallas Court
of Civil Appeals pointed out in Snider v. Snider,'27 the community
receives a return on the funds expended on the payment of interest
and taxes in the form of income from the separate property as well as
tax deductions.' 28 It would be inequitable to require the separate es-
tate to "reimburse" the community for more than its net contribution.
On the other hand, the separate estate is obviously benefitted by prin-
cipal reduction and the community should at least be reimbursed for
the amount it contributed to that benefit.

C. Unusual Methods of Reimbursement

1. Opening Balance Cases-Reimbursing the Separate Estate

The equitable considerations involved when reimbursing a con-
tributing separate estate for benefits conferred upon the community
differ significantly from those involved when reimbursing the commu-
nity. First, an award of reimbursement to the separate estate may not
be divided between the spouses.' 29 Further, while the community re-
ceives the benefits of the profits and interest resulting from its expen-
diture during marriage, the separate estate receives no profit or
interest in return for its expenditures on the community. 13

1 More-
over, each spouse is the manager of his or her entire separate estate,' 3 '
while it is possible for a spouse to have had no management rights
over the community estate. 132 Sound arguments may be advanced
that the reimbursement measure applied to a contributing separate

124. Id. at 163.
125. 141 Tex. 134, 171 S.W. 328 (1943).
126. See 665 S.W.2d at 164 (emphasizing excerpt from Colden).
127. 613 S.W.2d 8 (Tex. Civ. App.-Dallas 1981, no writ).
128. Id. at 10.
129. See Eggemeyer v. Eggemeyer, 554 S.W.2d 137, 139 (Tex. 1977) (only community

estate may be subject to division).
130. See TEX. FAM. CODE ANN. § 5.01 (Vernon 1975).
131. See id. § 5.21.
132. See id. § 5.22.
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estate should be: (1) the one which provides the smallest award
(whichever is less) since the award cannot be divided; or (2) the one
which provides the largest award (whichever is more) to compensate
the separate estate which has been deprived of the profits and interest
from its expenditure and to encourage the investment of separate
funds to benefit the community. Despite the obviously different equi-
table considerations, the supreme court has failed to make any dis-
tinction in awarding reimbursement to the separate and community
estates,133 and in only one area has an identifiable body of law devel-
oped concerning reimbursement to the separate estate-the opening
balance cases.

As a general rule, Texas courts will classify as community any
property that cannot be clearly identified or traced as separate prop-
erty.' 34 However, a clear exception has developed where a spouse
brings into the marriage a separate estate which provides the founda-
tion upon which the community estate is built. 35

In Schmidt v. Huppman,13 6 the husband, a merchant, brought a
stock of merchandise worth $2,000 into the marriage. He supported
and substantially increased the community estate out of earnings from
his business.' 37 The supreme court held that equity would be best
served by reimbursing the husband the $2,000 which had served the
community so well.13

A more modem case which applies the principle announced in
Schmidt is Horlock v. Horlock.'3 9 In that case the husband built a

133. See, e.g., Norris v. Vaughan, 152 Tex. 491, 502, 260 S.W.2d 676, 683 (1953) (using
the cost measure to reimburse the community and separate estates without distinction).

134. McKinley v. McKinley, 496 S.W.2d 540, 543 (Tex. 1973); Tarver v. Tarver, 394
S.W.2d 780, 783-84 (Tex. 1965).

135. SeeSchmidtv. Huppman, 73 Tex. 112, 114, 11 S.W. 175, 176 (Tex. 1889); Horlock v.
Horlock, 533 S.W.2d 52, 58 (Tex. Civ. App.-Houston [14th Dist.] 1975, writ dism'd w.o.j.).

136. 73 Tex. 112, 11 S.W. 175 (1889). This case also has been noted as a liberal tracing
case. See, e.g., Snider v. Snider, 613 S.W.2d 8, 11 (Tex. Civ. App.-Dallas 1981, no writ).

137. 73 Tex. at 113-14, 11 S.W. at 175.
138. Id. at 116, 11 S.W. at 176. Although a similar exception applies to bank accounts, it

is more properly an exception to the rules of tracing than the rules of reimbursement. For
example, where separate monies are held in bank accounts which were originally separate, but
later become commingled by the mixing of community deposits and withdrawals, the opening
balance may be awarded to the separate estate if the balance has not fallen below that mark
during the marriage. See generally Latham v. Allison, 560 S.W.2d 481, 484 (Tex. Civ. App.-
Fort Worth 1977, writ refd n.r.e.) (discussing the development of Texas law in this area).

139. 533 S.W.2d 52 (Tex. Civ. App.-Houston [14th Dist.] 1975, writ dism'd w.o.j.); see
also Hartman v. Hartman, 253 S.W.2d 480, 482 (Tex. Civ. App.-Austin 1952, no writ) (dis-
cussing the Schmidt principle).
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community estate worth between $3,000,000 and $4,000,000 out of
$1,000,000 which he brought into the marriage.'" Despite the fact
that the separate estate had been so commingled with the community
that it could not be segregated, the court cited Schmidt and reim-
bursed the husband the amount he brought into the marriage.' 4'

The "opening balance" principle announced in Schmidt has been
cast on a firm foundation. The community is allowed to keep all that
has been earned during marriage and the promise of reimbursement
encourages the investment of separate funds for the community's ben-
efit. However, this opening balance principle should be applied only
where the community estate would be unjustly enriched and the sepa-
rate estate has exhausted all other remedies. 4 2 At least one Texas
court has refused to apply the principle where the ill-advised use of
separate assets has not substantially benefitted the community. 143

2. Reimbursement of Funds Expended for Insurance

Texas law concerning the right to reimbursement of community
funds expended on a separately-held life insurance policy is controlled
by a Waco Court of Civil Appeals case which has been given the
supreme court's unqualified stamp of approval. In McCurdy v. Mc-
Curdy,'" the insured's widow asserted an interest in an insurance pol-
icy issued to her husband before marriage."' The policy named the
husband's estate as beneficiary. 146 However, some of the premiums
had been paid with community funds. 147 The court of appeals applied
the familiar inception of title doctrine and held the community was
entitled to reimbursement.' 4

1 In passing on the question of the proper
measure of reimbursement the court failed to use a pro-rata reim-
bursement formula.' 49 Instead, it chose to apply a strict cost standard
which only allows reimbursement of the amount of community funds

140. 533 S.W.2d at 56.
141. Id. at 58.
142. Indiscriminate application of the Schmidt opening balance principle could destroy the

principle of tracing. See Moor v. Moor, 255 S.W. 231, 236-37 (Tex. Civ. App.-San Antonio
1900, writ refd w.o.j.) (refusing to award husband the value of the property which he brought
into the marriage).

143. See Moor, 255 S.W. at 236.
144. 372 S.W.2d 381 (Tex. Civ. App.-Waco 1963, writ ref'd).
145. Id. at 382.
146. Id.
147. Id.
148. Id. at 384.
149. The court did, however, consider the California pro rata ownership theory which
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expended. 50 It is suggested that a pro-rata measure would provide a
more equitable solution since it seems unfair to deprive the commu-
nity of the use of its funds without hope of even receiving a collateral
benefit.

3. Separate Funds Expended for Community Living Expenses

The Texas Supreme Court has imposed a duty on the separate
estate to furnish funds for community living expenses if no commu-
nity funds are available.151 More pertinent to this discussion, how-
ever, it held that such an expenditure of separate funds does not give
rise to a right of reimbursement.' 52 Nevertheless, this should not be
viewed as precluding the possibility of reimbursement if community
funds were available to furnish living expenses. If, for example, sepa-
rate funds are used merely to attain a tax advantage or to furnish
living expenses to the community estate which later grows substan-
tially, it would be unfair to deny reimbursement.

It should be noted that if reimbursement is denied in this situa-
tion, the separate estate should assert the opening balance principle as
an alternative. 

15 3

D. A Note on the Law of Other Community Property Jurisdictions

Generally, discussions of Texas community property law contain
a comparison of Texas law to that of other community property juris-
dictions. The area of reimbursement, however, is not susceptible of
comparison because (1) Texas' system of divided management is
unique among community property jurisdictions, 154 and (2) the vast
majority of the remaining community property jurisdictions do not

grants the community an ownership interest in the proceeds in the ratio the community and
separate payments bear to each other. Id. at 383.

150. Id. at 383-84.
151. Norris, 152 Tex. at 502-03, 260 S.W.2d at 683; see also Trevino v. Trevino, 555

S.W.2d 792, 802 (Tex. Civ. App.-Corpus Christi 1977, no writ) (requiring the separate estate
to provide for community living expenses with no right to reimbursement).

152. 152 Tex. at 503, 260 S.W.2d at 683.
153. See, e.g., Brooks, 612 S.W.2d 233, 237 (reimbursing husband for the amount of capi-

tal depletion of his corporation which had provided for living expenses and the acquisition of a
sizeable community estate).

154. The other community property jurisdictions are either equal management or modified
equal management systems. See, e.g., LA. CIv. CODE art. 2346 (West 1985) (equal manage-
ment); IDAHO CODE § 32-912 (1983) (modified equal management).
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apply the concept of reimbursement.1 55 As a result, courts in foreign
jurisdictions are faced with different equitable considerations as well
as a different method of compensation.

A brief overview of California law in this area illustrates the dif-
ferences. First, California, with a few explicit exceptions, 5 6 has an
equal management system under which each spouse is empowered to
deal unilaterally with the community property. 5 7 Next, California
courts are authorized to award alimony.5 8 Finally, California uses a
pro-rata community ownership theory in lieu of reimbursement. 5 9

Thus, not only are California courts seldom faced with a spouse who
had little or no manageable income, as is often the case in Texas, 16°

but they are better equipped to provide an equitable solution to such a
problem when it arises. 16' Although it is analogous to a comparision
of apples and oranges, California as well as the other community
property jurisdictions 62 appear to provide a solution which is much
more favorable to the community estate and the non-owner spouse. 163

For example, where community labor has enhanced the value of
a separately owned and closely held corporation," 4 California courts
are authorized to award the community, in effect the non-owner
spouse, an ownership interest in the enhanced value of the corpora-
tion as well as a supplemental award of alimony. 165 By contrast,
Texas does not allow alimony and awards the non-owner spouse no

155. See generally Bartke, Yours, Mine and Ours-Separate Title and Community Funds, 21
BAYLOR L. REV. 137 (1969).

156. See, e.g., CAL. CIV. CODE § 5125(d) (West 1983) (giving sole management over
closely held corporation).

157. CAL. CIV. CODE § 5105 (West 1983).
158. See CAL. CIV. CODE § 4801 (West 1983).
159. See, e.g., Pereira v. Pereira, 156 Cal. 1, 103 P. 488 (1909). But cf Van Camp v. Van

Camp, 53 Cal. App. 17, 199 P. 885 (1921) (applying a less-often used Jensen-type
reimbursement).

160. This is so because a non-working/non-owner spouse in California is authorized to
expend community funds. See supra notes 156-57 and accompanying text.

161. See supra note 155.
162. See, e.g., Cockrill v. Cockrill, 124 Ariz. 50, 601 P.2d 1334 (1979) (granting commu-

nity ownership interest in closely held corporation).
163. See, e.g., Johnson v. Johnson, 89 Nev. 244, 510 P.2d 625 (1973) (granting community

ownership interest).
164. A closely held corporation owned in whole or in part by the community is subject to

the sole management and control of the spouse who is most involved with the corporation. See
supra note 153.

165. California law explicitly provides for awards of spousal support. CAL. CIv. CODE
§ 4801 (West 1983). This common-law remedy compensates a spouse who had a manageable
fund.
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compensation if the owner spouse received an adequate salary. 166

III. THE IMPACT OF THE DIVIDED MANAGEMENT SYSTEM

ON THE SPOUSES AND THE NECESSITY OF A

FLEXIBLE MEASURE OF REIMBURSEMENT
TO PREVENT INJUSTICE

Texas courts have struggled to arrive at the proper measure of
reimbursement since the mid-i 800s. 167 Their inability to reach a solu-
tion which is both sound in legal theory and equitable in result is due
largely to inherent inconsistencies in those goals. In the long ago and
far-away when the Spanish and early Texas law developed, the hus-
band was given sole management and control over the community
property-not because of the nature of the property, but because the
husband was assumed to be better able to preserve and develop the
community estate. Due to the social and educational norms of the
time, this assumption likely was often supported by fact. Courts oper-
ated under the unstated assumption that the husband had expended
community funds in a way which would confer at least as great a
benefit upon the community as the wife would have been able to con-
fer had she been given control over her half of the funds. As a result,
it was not considered unfair to ask the wife to share in the risk of loss
when her "more able" husband invested community funds.

In more modem times, the wife is assumed to be equally able to
preserve and develop the community estate. The Texas divided man-
agement system recognizes this and allows each spouse sole manage-
ment and control over her wages, income from separate property, and
the increases and mutations from property subject to her sole manage-
ment. 168 This system of management tends to accommodate a marital
relationship where either both spouses work or have substantial sepa-
rate estates. The system further accommodates such a relationship by
excluding the sole management property of each spouse from liability
for the contractual obligations incurred by the other spouse during
marriage. 169 The effect of the divided management system on the
two-worker marriage is to create two neo-separate estates which are
subject to division on dissolution.' In the two-income marriage, if

166. Jensen, 665 S.W.2d at 109-10.
167. See Rice, 21 Tex. 58 (1858).
168. TEX. FAM. CODE ANN. § 5.22 (Vernon 1975).
169. Id. § 5.61.
170. See generally McKnight, Texas Tech Family Symposium-Chapter 5. Marital Prop-
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each spouse owns separate property before the marriage, each spouse
will have had the opportunity to improve that property during the
marriage.

Conversely, the divided system of management may be mani-
festly unfair to the spouse who works in the home without compensa-
tion while the other spouse enjoys the freedom to pursue a career
outside the home and receive income. Unless the non-working spouse
derives substantial income from a large separate estate, he is pre-
vented from having any control over the only funds available to the
community. The non-working spouse's prosperity or poverty is de-
pendent upon the virtually unbridled discretion of the working
spouse."' 1 Meanwhile, the working spouse is allowed to invest not
only her half of the community funds, but funds which technically
belong to the non-working spouse. This is so even if the non-manag-
ing spouse objects.'" 2

It should be readily apparent that different marital relationships
present different equitable considerations. Texas courts, however,
have failed to develop a system of reimbursement which caters to the
diverse interests presented by the increasing number of two-income
marriages and the still substantial number of "traditional" one-in-
come marriages. Thus, to be truly equitable, the measure used to de-
termine the amount of reimbursement must be consistent with the
nature of the marriage being dissolved.

The foregoing discussion of the development of Texas law con-
cerning the proper measure of reimbursement reflects the effort of the
courts to arrive at the most equitable distribution of the dissolved es-
tate. Unfortunately, it also demonstrates the inability of our present
system to accommodate the divergent equitable considerations
presented by different types of marital relationships. It is respectfully
suggested that the supreme court's application of different measure-

erty, 13 TEX. TECH L. REV. 735, 785-88 (1982) (discussing application of section 5.61 of the
Family Code).

171. The non-working spouse may be able to protect himself against excessive gifts, wasted
transfers, and acts of self-dealing. Id. at 764 (discussing application of section 5.24 of the
Family Code); see also Reaney v. Reaney, 505 S.W.2d 338, 340 (Tex. Civ. App.-Dallas 1974,
no writ) (finding an abuse of managerial powers by a husband who had given away and lost

through gambling a substantial portion of the community estate); cf Murphy v. Metropolitan
Life Ins. Co., 498 S.W.2d 278, 282 (Tex. Civ. App.-Houston [14th Dist.] 1973, writ refd
n.r.e.) (finding a "trust relationship between husband and wife as to that portion of the com-
munity controlled by the husband").

172. See, e.g., Brazosport Bank v. Robertson, 616 S.W.2d 363, 366 (Tex. Civ. App.-
Houston [14th Dist.] 1981, no writ).
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ments of reimbursement based on the type of transaction involved is
misguided and may often achieve inequitable results. 7 3 In order to
provide a more attractive alternative for determining the proper mea-
sure of reimbursement, this author suggests that courts should con-
sider each of the formulas or measures of reimbursement which may
be applied. The measure should be selected based on such factors as
(1) whether one or both spouses earn income, (2) the amount of the
separate estate, if any, of each spouse, (3) the educational background
and business skills of each spouse, (4) whether or not the non-owner
spouse approved of the expenditure, and (5) the nature of the transac-
tion. Finally, one-half of any benefit received by the community from
the property on which community assets were expended should be
subtracted from the amount reimbursed to the non-owner spouse.

It may be argued that a divorce court already considers these
factors in making its division of the community estate and that con-
sideration of the same factors in determining the measure of reim-
bursement is superfluous. The size of the community estate available
for division, however, is largely dependent upon the measure of reim-
bursement applied. For example, if community funds were expended
on separate property which did not increase in value and the court
applied the enhancement measure, there would be no award to the
community. By contrast, if the court had determined that the cost
measure should be applied, the amount of community funds expended
would be awarded to the community and divided between the
spouses.

The following chart lists the six possible formulas for measuring
reimbursement. The figures listed represent the net effect on the
owner spouse (OS) and non-owner spouse (NS) after reimbursement
to the community estate and an equal division thereof. In all cases the
community has expended $10,000 in assets to benefit the separate es-
tate of the owner spouse (OS). The "pure loss" column represents the
effect on the spouses where the owner spouse's separate property has
decreased in value (attributable to community expenditures) by
$5,000 at the time of the dissolution of the marriage. The "net loss"
column represents the effect on the spouses where the owner spouse's
property has increased in value by $5,000 and the "net gain" column
represents the owner spouse's property having increased by
$20,000. 174

173. See, e.g., Vallone, 644 S.W.2d at 459 (Tex. 1982).
174. An example of the formula used to calculate the net effect on each of the spouses is as
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Pure Loss Net Loss Net Gain

Cost: A) OS - $15,000 - $5,000 + $10,000
B) NS $ 0 $ 0 $ 0

Enhancement: A) OS - $ 7,500 - $2,500 + $ 5,000
B) NS - $ 7,500175 - $2,500 + $ 5,000

Whichever A) OS - $10,000 - $2,500 + $10,000
Less: B) NS - $ 5,000 - $2,500 $ 0

Whichever A) OS - $15,000 - $5,000 + $ 5,000
More: B) NS $ 0 $ 0 + $ 5,000

Cost Limited
by Enhancement: A) OS - $15,000 - $2,500 + $10,000
(Cost not to ex-
ceed Exhancement) B) NS $ 0 - $2,500 $ 0

Enhancement
Limited by Cost: A) OS - $ 7,500 - $2,500 + $10,000
(Enhancement not B) NS - $ 7,500176 - $2,500 $ 0
to Exceed Cost)

This chart only considers enhancement (positive or negative) attribu-
table to community expenditures. Other factors such as accounting
for benefits previously received by the community are irrelevant to a
determination of the effect of reimbursement on the awards to the
spouses.

The foregoing chart does not gauge the effects of the different
measures of reimbursement on the community and separate estates.
In theory, the award for reimbursement is made to the community
estate. 177 As a practical matter, however, the supreme court has or-
dered the owner spouse to reimburse the non-owner spouse one-half

follows: Effect of pure loss using the cost measure (a) Owner Spouse-one-half ($5,000) of the
community expenditures ($10,000) minus the amount, if any ($5,000), of reimbursement to the
non-owner spouse, plus (or minus in the case of a pure loss) the amount of enhancement
(-$5,000). Thus, 1/2 CE (-$5,000)-Amt. Reimb. to NS (-$5,000)+Amt. Enh. (-$5,000)
= Net Effect (-$15,000) on Owner Spouse. (b) Non-Owner Spouse-one-half (-$5,000) of
the community expenditures plus the amount, if any ($5,000), of reimbursement recevied from
the owner spouse. The amount of enhancement is considered only to determine reimburse-
ment. Thus, 1/2 CE (-$5,000) + Amt. Reimb. ($5,000) = Net Effect ($0) on Non-Owner
Spouse.

175. A pure loss is, in effect, negative enhancement and if the pure enhancement formula
is to be applied consistently, the non-owner spouse should be required to account to the owner
spouse for half of the amount lost. It might be argued, however, that this is not truly
reimbursement.

176. Id.
177. This is so because community assets are what actually have been expended, not the

funds of the non-owner spouse.
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of the award to the community while giving the remaining half to the
owner spouse.

178

In order to demonstrate the equitable considerations implicated
by the application of each measure, the chart's focus is on the net
effect on each spouse after the reimbursement award has been made
and the community divided equally. It is hoped that the chart will
allow the advocate to view the effect of each measure on his client and
facilitate argument for the application of the measure best suited for
the particular marriage being dissolved. In this manner, a court will
be provided the information necessary to provide an equitable
solution.

It is likely that each measure would produce the most equitable
solution for a particular hypothetical situation. It is not, however, the
purpose of this Comment to do that. The balance of this Comment,
instead, will focus on the equitable considerations presented by the
most prevalent types of marital relationships and the measures of re-
imbursement best suited to produce just results. For the purpose of
clarity, the discussion will focus on the owner and non-owner spouses
after an award to the community and equal division thereof.

A. Reimbursement in the Single Income Marriage-The Equitable
Implications of the Divided Management System

It is only appropriate to begin a discussion of the equities present
where one spouse has limited or no income by considering the effects
of the most pervasive measurement of reimbursement in Texas--cost.
"Cost" is the formula that uses the value of the community assets at
the time they were expended to determine the amount the community
(in effect the non-owner spouse) is to be reimbursed upon dissolution
of the marriage. 179 "Cost" is presently applied in Texas when one
spouse has expended community labor or funds on a separately
owned oil and gas lease,180 a separately owned insurance policy,"8' a
separately owned and closely held corporation, 8 2 or to discharge in-
debtedness on separate property. 83

178. See, e.g., Anderson, 684 S.W.2d at 675; Dakan, 125 Tex. at 319-20, 83 S.W.2d at 628;
Furrh, 66 Tex. at 524, 1 S.W. at 529; Rice, 21 Tex. at 66.

179. See, e.g., Jensen, 665 S.W.2d at 109.
180. Norris, 152 Tex. at 502, 260 S.W.2d at 682-83.
181. McCurdy, 372 S.W.2d at 384.
182. Jensen, 665 S.W.2d at 109.
183. Colden, 141 Tex. at 138-39, 171 S.W.2d at 334.
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The practical effect of the "cost" measurement is to make the
non-owner spouse a no-interest lender who advances holdings to the
owner spouse with no hope of realizing a gain if the marital relation-
ship should be dissolved. 84 Further, if one accounts for inflation, the
real value of the amount reimbursed to the non-owner spouse may be
drastically reduced. 85

It is difficult to determine what policy rationale supports the cost
measure. The use of the cost measure clearly does not provide for the
largest possible community estate upon dissolution of the marriage.
Moreover, Texas cases discussing the applicable measure of reim-
bursement rightfully have been noted for their lack of policy ration-
ale. 8 6 Thus, to determine the policy behind its application one must
study the end result of the cost measure.

As shown by the chart set out above the cost measurement serves
a dual purpose. From the perspective of the community and non-
owner spouse, it provides protection from the poor investments of the
owner spouse while allowing no return on the latter's good invest-
ments. The owner spouse, by contrast, plays at her own risk. She
receives the full benefit of her good investments but must bear the full
brunt of her poor investments. Thus, the cost measure closely ap-
proximates what would have resulted had the owner spouse been sin-
gle. The problem, of course, is that the owner spouse is not single. As
a result one must consider the financial position of the non-owner
spouse to evaluate whether equity is served by the cost measure.

The cost measure, when coupled with the divided management
system, is manifestly unfair to a non-owner spouse who is without
income from wages or separate property. The law places all manage-
ment rights in the owner/wage-earner spouse, 187 rendering the non-
owner spouse virtually helpless to protect her financial interests dur-
ing marriage. 188 Under the cost measure it is irrelevant if the owner
spouse has used community funds for twenty years to increase the
value of his separate property ten-fold.' 89 Upon dissolution, the non-
owner spouse, whose services likely provided the owner-spouse more
free time in which to concentrate on increasing the value of his sepa-

184. See supra notes 175-76 and accompanying chart.
185. In a period of deflation the non-owner spouse would, by contrast, benefit by the rate

of deflation.
186. Comment, Closely Held Corporations, supra note 65, at 90.
187. TEX. FAM. CODE ANN. § 5.22 (Vernon 1975).
188. See supra notes 168-72 and accompanying text.
189. TEX. FAM. CODE ANN. § 5.22 (Vernon 1975).
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rate estate, is told to console herself with what inflation has left of
what was "her" community property. Thus, what the management
system takes from the non-owner spouse during marriage is returned
to her ravaged by the "cost" measure and inflation.

If the cost measure produces results which are manifestly unfair,
the "cost or enhancement, whichever is less" measure is just plain
wrong. This measure forces a non-owner spouse who has no control
over her property to risk her half of the amount expended to benefit
the owner spouse's separate property. If the investment produces a
pure loss, she is reimbursed nothing since that is less than reimbursing
her for the cost. If the separate property's value is enhanced, but by
an amount less than the community funds expended, she loses all but
half of the amount that the property's value has increased due to com-
munity expenditures. In the best possible scenario, if the owner's
property value is increased by more than the amount invested, the
non-owner spouse will be reimbursed her one-half of the community
funds expended.1 9' Thus, to apply the "whichever is less" measure
where the non-owner spouse has little or no manageable income is to
leave the limited income non-owner spouse defenseless during the
marriage and penniless upon its dissolution. The remaining cost-
based measures vary little in their effect on the spouses although the
"cost limited by enhancement" measurement is somewhat more bene-
ficial to the non-owner spouse since it places the risk of a pure loss on
the owner spouse.19'

Only two measures of reimbursement produce results which are
arguably fair to the limited income non-owner spouse-"pure en-
hancement" and "enhancement or cost, whichever is more." "Pure
enhancement" or "enhancement alone" is the measure of reimburse-
ment most recently applied by the Texas Supreme Court, although it
appears that the decision limits its application to cases involving im-
provements to real property. 92

The practical effect of the "enhancement" rule is to make the
non-owner spouse something akin to a partner of the owner spouse.
This analogy should be treated carefully, though, because the non-
owner spouse does not acquire an ownership interest in the entire en-
hanced value of the property.'93 In fact, she acquires no ownership

190. See supra notes 175-76 and accompanying chart.
191. Id.
192. See Anderson, 684 S.W.2d at 675.
193. See Jensen, 665 S.W.2d at 110.
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interest. 94 She is entitled, however, to be reimbursed for one-half of
the attributable increase in value of the owner's separate property. 95

The "enhancement" measure recognizes that the law has divested the
non-owner spouse of control over her property, and placed it in the
hands of the owner spouse. Thus, it reimburses her half of the profit
realized by the use of her property. Equity is well-served by the appli-
cation of the "enhancement" rule in cases where the owner spouse's
separate property has been substantially enhanced in value.

The problematic area for the "enhancement" rule is where the
increase in value of the owner spouse's separate property is less than
the amount of community funds invested, or actually decreases in
value due to the expenditure of community funds. In the first case,
the non-owner spouse is forced to share the loss caused by the owner
spouse's poor investment. As has been discussed earlier, it seems un-
fair to impose a penalty on a spouse who is unable to protect himself
against it. In the situation where the property has decreased in value
due to the expenditure of community funds, the application of the
"enhancement" rule arguably may create the greatest inequity of the
different measures of reimbursement. To be theoretically correct, the
"enhancement" rule naturally must apply to a negative enhancement
(decrease in value). Thus, the non-owner spouse would not only for-
feit the funds expended, but would be required to account to the
owner spouse for one-half of the negative enhancement. Some might
argue that this would be so obviously inequitable that it could not be
applied. However, from the perspective of the owner spouse it would
hardly seem unfair to ask the non-owner, who would share equally in
the benefits of a good investment, to share in the misfortune of a bad
one. In any event, this would be the result of the strict application of
the "enhancement" rule.

Since Texas law has placed the financial fate of the limited in-
come non-owner spouse in the hands of the owner/manager
spouse, 19 6 Texas courts should be particularly resolute not to create
further hardship by applying an unfair measure of reimbursement.
Curiously, the measure of reimbursement which does the greatest ser-
vice to equity where a limited income non-owner spouse is involved
has never been applied by a Texas court. That measure is "cost or

194. Id.

195. Anderson, 684 S.W.2d at 675.

196. See TEX. FAM. CODE ANN. § 5.22 (Vernon 1975).
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enhancement, whichever is more. ' 197 The "whichever is more" rule
provides the protection of the "cost" rule where the owner spouse
makes an ill-advised expenditure of community funds while simulta-
neously allowing the non-owner spouse to realize one-half of the profit
resulting from the use of her property.

It may be contended that the "whichever is more" rule is unfair
to the owner spouse since the owner spouse is required to bear all risk
of loss and is allowed to receive only half of the return on his good
investments. When viewed in context, the fallacies behind this argu-
ment become apparent. First, the owner spouse receives the full
amount of the return attributable to his portion of the investment.
Next, since the law has granted him control over another person's
property, it is not unreasonable for a court to cause him to account to
that person if he has misused her property. Finally, it would be unfair
for the person who has been divested of control over her property to
be excluded from the benefit of its profitable use when she likely could
have made a more profitable investment herself. Thus, no injustice is
done to the income earning owner spouse by the "whichever is more"
rule.

B. Two-Income Marriages

Marriages in which each spouse receives income aside from that
earned by the other spouse present fewer equitable considerations
than single income marriages in which one spouse is largely depen-
dent on the other's income. In single income marriages a court must
consider the helpless position Texas' divided management system
forces upon the non-earning spouse. 98 The converse is true in a two-
income marriage. The divided management system places each
spouse in a position to improve his separate estate as well as develop
the community estate which is subject to his sole management and
control.199 Thus, when a court determines which measure of reim-
bursement to apply to the non-owner spouse in a two-income mar-
riage, it looks upon two spouses whose powers have been relatively
equal during marriage.

197. Professor McKnight has suggested this rule. See McKnight, in STATE BAR OF

TEXAS, ADVANCED FAMILY LAW COURSE § D-30 (1979). The wife in Vallone argued this
measure in her supplemental brief. See Comment, Closely Held Corporations, supra note 65, at
90.

198. See supra note 166 and accompanying text.
199. See TEX. FAM. CODE ANN. § 5.22 (Vernon 1975).
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As with the single income marriage, it is appropriate to begin
with a discussion of the effects of the application of the most pervasive
measurement of reimbursement in Texas-cost. Cost is the formula
which uses the value of the community assets at the time they were
expended to determine the amount the community (in effect, the non-
owner spouse) is to be reimbursed upon dissolution of the marriage. 2°

Cost is presently applied in Texas when one spouse has expended
community funds or labor on a separately owned oil and gas lease,2°'
a separately owned insurance policy,20 2 a separately owned and
closely held corporation, 20 3 and to discharge indebtedness on separate
property. 2°

The cost measurement is best suited to deal with the equitable
considerations inherent in the two-income marriage. Since neither
spouse is placed at an advantage by the management system, there is
no need to provide added protection through the measure of reim-
bursement. The cost measure allows each spouse to reap the full ben-
efits of her expenditures on separate property while forcing her to
bear the full risk of loss. This result is in accord with the nature of the
two-income marriage. The net benefit to the owner spouse is made
contingent upon the wisdom of her investments just as the community
estate subject to her sole management and control is made to prosper
or wither as a result of her skill.205

"Cost limited by enhancement" provides an attractive alternative
since it also allows the owner spouse to realize the full return of his
investment while forcing him to bear the full risk of bad investment.
This measure, however, has the anomalous effect of forcing the non-
owner spouse to share in the loss where the funds expended enhance
the value of the property but by an amount less than the
expenditure.20 6

The "whichever is less" rule forces each spouse as non-owner to
share in the risk of the owner spouse's investments while the owner is
allowed the full benefit of his good investments. This has the undesir-
able result of benefitting the spouse who makes poor investments.20 7

200. See, e.g., Jensen, 665 S.W.2d at 109.
201. Norris, 152 Tex. at 502, 260 S.W.2d at 682-83.
202. McCurdy, 372 S.W.2d at 385.
203. Jensen, 665 S.W.2d at 109.
204. Colden, 141 Tex. at 138-39, 171 S.W.2d at 334.
205. See TEX. FAM. CODE ANN. § 5.22 (Vernon 1975).
206. See supra notes 175-76 and accompanying chart.
207. Id.
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The "enhancement" rule has the effect of causing the spouses to
share equally in gains and losses.2°8 This result is inconsistent with
the effect of the management system which is to allow each spouse to
incur profit or loss due to his own investments. The "whichever is
more" measure provides too much protection to the non-owner
spouse while imposing too great a risk on the owner spouse.2 °9

The foregoing discussion assumes the existence of two relatively
equal separate and sole management community estates. The consid-
erations would be different if one spouse's estate was disproportion-
ately larger than that of the other spouse. If, for example, the owner-
spouse's separate estate income is dwarfed by the non-owner's, the
"whichever is less" measure or the "enhancement limited by cost"
measure would impose a substantial risk of loss on the community,
which is bolstered by the larger non-owner's income, while allowing
the full benefit to inure to the owner spouse.2 10 In the converse situa-
tion, where the owner-spouse's separate estate dwarfs the non-
owner's, application of the "whichever is more" standard provides
greater protection for the non-owner who is incapable of fully protect-
ing himself.

The amount of protection accorded the non-owner spouse should
vary according to the relative size of each spouse's separate and sole
management estates. The paternalistic "whichever is more" measure
should be used if the non-owner spouse has limited resources. The
equal partners "cost" rule is best suited for a marriage in which each
spouse has substantial manageable income. Finally, imposition of the
"whichever is less" rule should be used if the owner spouse has lim-
ited resources and the non-owner spouse has substantial resources.2

IV. CONCLUSION

The present method of relying exclusively on the type of transac-
tion involved (or separate property improved) to determine the mea-
sure of reimbursement does not allow a court to provide the most
equitable remedy in many situations. The present method of deter-
mining the measure of reimbursement is not the product of a well-
developed plan for the settlement of marital estates upon dissolution;
to the contrary, it has developed by happenstance and it may have the

208. Id.
209. Id.
210. Id.
211. Id.
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effect, when coupled with Texas' divided management system, of plac-
ing a "limited income" non-owner spouse in a no-win situation.

In order to prevent injustice and promote the community prop-
erty system, Texas courts should abandon the present method of de-
termining the measure of reimbursement and adopt a method which
considers the following factors: (1) whether one or both spouses earn
income; (2) the size of the separate estate, if any, of each spouse; (3)
the educational background and business skills of each spouse; (4)
whether or not the non-owner spouse approved of the expenditure;
and (5) the nature of the transaction.

Lloyd E. Hoffman




