
GOOD CAUSE, BAD CAUSE, OR NO CAUSE
AT ALL: DOES IT MATTER IN TEXAS?

by Elizabeth K. Julian*

For over one hundred years the right of many employees to con-
tinued employment in Texas has grown in the shadow of the doctrine
of "employment-at-will." In Texas, as in most other jurisdictions, the
longstanding rule has been that a general hiring for an indefinite time
is terminable at the will of either party.'

While there have been an increasing number of legislative and
judicially recognized exceptions to the doctrine, Texas courts have,
until very recently, consistently rebuffed efforts to do away with or
even modify the rule, citing the longevity of the rule and the need for
judicial restraint regarding changes in policy pertaining to employer-
employee relations. The purpose of this Article is not to restate the
policy argument for change. Such an argument has been made exten-
sively and persuasively over recent years.2 The purpose of this Article
is rather to examine the situation in Texas in light of two recent cases,
and to suggest how creative and aggressive advocacy on behalf of em-
ployees in this area is likely to fare.

I. POLICY BASED EXCEPTIONS

In general, policy based exceptions to the doctrine of employ-
ment-at-will have been reflected in legislation. Such statutes tend to
concern themselves with the "bad cause" that employers may use as
the basis for termination of an indefinite term employee. Thus, both
state and federal law prohibit termination of an employee because of
race, color, national origin, religion, sex, age, or handicap.3 Federal
statutes protect employees who assert certain rights under federal
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1. Eastline & Red River R.R. v. Scott, 72 Tex. 70, 75, 10 S.W. 99, 102 (1888).
2. See Lopatka, The Emerging Law of Wrongful Discharge-A Quadrennial Assessment

of the Labor Law Issues of the '80s, 40 Bus. LAW 1 (1984); Comment, The At Will Doctrine: A
Proposal to Modify the Texas Employment Relationship, 36 BAYLOR L. REV. 667 (1984).

3. Federal Age Discrimination in Employment Act of 1967, 29 U.S.C. §§ 621-34 (1982);
Rehabilitation Act of 1973, id. §§ 701-94; 42 U.S.C. § 1981 (1982); id. §§ 2000e - 2000e-17;
TEX. REV. CIV. STAT. ANN. art. 5221K, § 1.02 (Vernon Supp. 1986).
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law.4 Under Texas statutory law, workers cannot be discharged (or
otherwise discriminated against) for filing a workers' compensation
claim,5 for serving on a jury,6 for fulfilling certain state military obli-
gations, 7 or for union organizing activity or membership.8

Judicial exceptions to the doctrine have been more rare in Texas.
Citing the need for judicial restraint, courts in Texas have steadfastly
refused to disturb rigid lower court applications of the doctrine even
in the face of extremely compelling facts and apparently inconsistent
legislative policy. As recently at 1982, in Maus v. National Living
Centers, Inc.,9 a nurse who was terminated allegedly for complaining
about substandard care being received by patients at the defendant
nursing home brought suit for retaliatory discharge. The Austin
Court of Appeals acknowledged the specific legislative duty imposed
upon nursing homes to report abuse and neglect. The statutes indeed
made it a criminal offense not to do so. However, the court felt the
apparent inconsistency in policy must be resolved in favor of the long
standing judicially created employment-at-will rule and consequently
upheld the granting of summary judgment for the employer. The
Texas Supreme Court refused to hear the case. In the wake of Maus it
appeared that there could be no compelling policy grounds upon
which one could mount a successful challenge to the rule.

Sabine Pilot Service, Inc. v. Hauck"° made such a pessimistic as-
sessment premature. Noting that the supreme court is free to amend
a judicially created doctrine, the court ruled in April, 1985 that public
policy requires a narrow exception to the employment-at-will doctrine
for an employee who was discharged for the sole reason that the em-
ployee refused to perform an illegal act. Plaintiff Hauck, who worked
as a deckhand for defendant, maintained that he had been instructed
to pump bilges from the boat on which he worked into the water.
After confirming that pumping bilges into the water was illegal he
refused to do so and was fired. He maintained that he was discharged

4. See, e.g., National Labor Relations Act, 29 U.S.C. §§ 151-57 (1982); Fair Labor Stan-
dards Act, id. §§ 215-16; Occupational Safety and Health Act of 1970, id. § 660(c); Employee
Retirement Income Security Act of 1974, id. §§ 1140-41; Energy Reorganization Act of 1974,
42 U.S.C. § 5851 (1982); Clean Air Act, id. § 7622; Railroad Safety Act, 45 U.S.C. §§ 441(a),
(b)(1) (1982).

5. TEX. REV. CIV. STAT. ANN. art. 8307c (Vernon Supp. 1986).

6. TEX. CIv. PRAC. & REM. CODE ANN. § 122.001 (Vernon 1986).
7. TEX. REV. CIV. STAT. ANN. art. 5765, § 7a (Vernon Supp. 1986).
8. Id. art. 5207a, § 2 (Vernon 1971).
9. 633 S.W.2d 674 (Tex. App.-Austin 1982, writ ref'd n.r.e.).

10. 687 S.W.2d 733, 735 (Tex. 1985).
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because of his refusal to perform that illegal act. The district court
granted summary judgment for the employer based on the at-will doc-
trine. The Beaumont Court of Appeals reversed on public policy
grounds. In affirming, the supreme court made no reference to Maus,
and underscored the narrowness of its ruling. However, it is difficult
to see any policy distinction between an employee who is discharged
for refusing to do an illegal act and one who is discharged for report-
ing the doing of an illegal act, particularly where failure to so report
would itself be illegal.

The door which Maus seemed to ensure would remain firmly
shut is instead beginning to creak open. The light peeping through
should encourage those seeking to escape the shadows of the employ-
ment-at-will doctrine. In keeping with Sabine Pilot, it would seem
logical that the next successful inroad into the doctrine to be made on
policy grounds will be one based on established areas of public con-
cern rather than on any broad judicial pronouncements regarding so-
cietal "progress" away from "outdated" laissez-faire economic
principles as applied to the labor context.

In addition to legislatively enunciated policy that is arguably in
conflict with the at-will doctrine, common law rights enjoyed by pri-
vate employees could arguably provide a fertile basis for future
litigation.

For example, the issue of an employer's right to require a private
employee subject to the at-will doctrine to take a polygraph exam
raises the issue of invasion of privacy, for which there is a common
law right of action in Texas." While it currently appears that an em-
ployee can be fired for refusing to take such an exam under the at-will
doctrine, it could be argued that at least certain aspects of the exam
violate the employee's right of privacy, particularly the "control ques-
tions" which usually are personal in nature and have nothing to do
with legitimate public concern.' 2 Moreover, termination for refusal to
take a polygraph exam is specifically declared not to constitute "mis-
conduct" for purposes of an unemployment compensation claim. 13

This analysis suggests the kind of policy conflict that could be a basis
for another policy-based modification of the at-will doctrine.

11. Billings v. Atkinson, 489 S.W.2d 858, 860 (Tex. 1973).
12. Texas State Employees Union v. TDMHMR, No. 356, 631 (Dist. Ct. of Travis

County, 126th Judicial Dist. of Texas, May 17, 1984).
13. City of Dallas v. Texas Employment Comm'n, 626 S.W.2d 549, 552 (Tex. App.-

Texarkana 1981, no writ).
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An employer in Texas is under a duty to furnish his employees a
reasonably safe place to work. 14 If an employee refuses to engage in
activity that the employee believes would place him in an unsafe
workplace, and he is subsequently fired, it would seem to pose a direct
conflict with existing common law policies. Such a conflict should
arguably be resolved in favor of an exception to the at-will doctrine.
Otherwise the employee's only alternative if he wanted to keep his job
would be to allow himself to be injured and then bring an action for
his injury (remember, he can not be fired for filing a workers' compen-
sation claim). Before Sabine Pilot, this result would be dictated; how-
ever, future efforts to logically distinguish fact situations such as
stated above from the rationale of Sabine Pilot should prove more
difficult. The point is that there are long-standing common law rights
and interests recognized in Texas that may come into conflict with the
operation of the at-will doctrine. These rights may provide a basis for
successful litigation. Finally, use of the common law, rather than
statutory rights, may be useful in one particular respect. The argu-
ment can always be made that the statute evidencing the public policy
used as the basis for attack on the at-will rule could have made a
specific exception to the rule, and the legislature's refusal to do so is
evidence of the need for judicial restraint. When dealing in the area of
common law and judicially created doctrine, the courts should argua-
bly feel less restraints on the exercise of their judgment.

II. CONTRACTUAL LIMITATIONS ON THE DOCTRINE

The more conservative approach to dealing with the employ-
ment-at-will doctrine on behalf of discharged employees relates to the
equally established rule that valid contractual limitations on the right
to terminate may be imposed by agreement of the parties. 15 It is to
that approach that this Article will turn its attention, since it is an
area that perhaps has more potential for currently aiding wrongfully
discharged employees. It is based on the assumption that in the cur-
rent labor marketplace there are reasons why an employer might want
an employee to believe that he had more job security than the employ-
ment-at-will doctrine affords, but such an understanding is not re-
flected in any formal employment contract negotiated by the parties.
The representations by the employer could be made either at the time

14. See 33 TEX. JUR. 3D Employer and Employee § 55, at 135 n.58 (1984).
15. Mansell v. Texas & P. Ry., 135 Tex. 31, 34, 137 S.W.2d 997, 999 (1940); Hardison v.

A.H. Belo Corp., 247 S.W.2d 167, 168 (Tex. Civ. App.-Dallas 1952, no writ).
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of initial employment or during the course of a satisfactory
relationship.

Certainly the crux of any employer-employee relationship is the
terms upon which the employee can be terminated. While the policy-
oriented exceptions to the rule have grown, these exceptions still fail
to reach the situation where an employee simply feels that he was
fired for "no good reason," and that his firing was not "justified."
Arguments relevant to such terminations imply a concept of basic
fairness in employer-employee relations that has yet to work its way
into the public policy of this state as reflected in legislative or judicial
pronouncements. Thus, unless the employee comes within one of the
categorical exceptions to the rule, in order to prevail in a wrongful
discharge case he must be able to plead and then prove facts which
establish that the employee and employer had entered into some sort
of agreement to limit the employer's right to terminate the employee
at-will. There are several obvious ways to evidence such a limitation.

A. Oral Statements by the Parties

By its definition, the oral agreement for employment for an indef-
inite term does not bring the contract under the Statute of Frauds and
can be enforced if proved. An oral agreement that the employee will
not be fired except for just cause does not alter this result. 16 In fact,
few oral agreements will be so formal. It is more likely that the em-
ployer and employee will have a conversation during which things are
said that indicates that the employee has the job unless he does some-
thing to justify his termination. The goal should be to get that issue to
the jury. It should be buttressed with as many facts as can be mar-
shalled regarding the parties' conduct and practices that would sup-
port the claim regarding the intention of the parties. The
employment-at-will doctrine should be irrelevant to the determination
of that factual issue. In the absence of an agreement, the employ-
ment-at-will rule controls; thus, the only question for the jury is
whether there existed an agreement not to fire except for cause. If
there was such an agreement, it matters not how long-standing or
sacred the employment-at-will rule is because the rule does not apply.
This analysis is not meant to minimize the obstacles in meeting the
burden of establishing an oral agreement regarding this crucial con-

16. Hardison, 247 S.W.2d at 168.
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tract term, but rather to suggest that it should not be made more
difficult by the existence of the doctrine of employment-at-will.

B. Written Employee Handbooks, Manuals, Etc.

Another way employees might show an intent of the parties to
limit the employer's right to terminate at will (absent a written con-
tract containing such terms) is to look at other written materials that
reflect such an intent. Many jurisdictions have expressly or impliedly
held that a provision of an employer-issued handbook or personnel
policy can constitute an enforceable contractual provision.17 Texas
has not been as receptive to the argument, at least as it applies to the
question of basis for discharge. In Reynolds Manufacturing Co. v.
Mendoza, 8 the court rejected plaintiffs claim that an employee hand-
book which set out a disciplinary procedure and contained references
to being terminated for "good cause," could be construed as an ex-
press agreement regarding the discharge of employees. The court said
the handbook constituted no more than general guidelines and was
not "comprehensive." The court placed primary importance on the
fact that the employer could unilaterally amend the handbook. The
court thus held that the handbook was not evidence of any sort of
agreement between the parties regarding limitations upon the em-
ployer's right to terminate at will.

The Texas Supreme Court has not spoken to the circumstances,
if any, under which a unilaterally promulgated employee handbook or
manual can provide the factual basis for concluding that a limit has
been voluntarily placed upon the employer's right to terminate an em-
ployee. In United Transportation Union v. Brown, 9 decided in July
1985, the Texarkana Court of Appeals revived the contention that
employee handbook or manual provisions can be enforceable contrac-
tual obligations. In Brown, the court upheld a jury verdict in favor of
an employee for a "no just cause" discharge based upon oral represen-
tations that she would be covered by the manual of working condi-
tions covering all of defendant's employees. Although the manual
was subject to unilateral amendment by the Union Transportation
Union (UTU), the court made an express finding that Brown was sub-
ject to the manual of working conditions. It is undisputed that Brown
had never seen the manual at the time of the agreement and no refer-

17. See Barger v. General Elec. Co., 599 F. Supp. 1154. 1164 n.8 (W.D. Va. 1984).
18. 644 S.W.2d 536, 539 (Tex. App.-Corpus Christi 1982, no writ).
19. 694 S.W.2d 630, 633 (Tex. App.-Texarkana 1985, writ refd n.r.e.).
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ence was made to its specific terms. The court of appeals rejected
UTU's contention that Reynolds precluded the manual from being
construed as an agreement limiting the employment-at-will rule
whenever the evidence is no more than an "express" oral reference to
the general terms of the employment relationship. The court of ap-
peals correctly rejected the notion that the unilateral nature of the
manual was controlling, and pointed out that the employee was "free
to commit her job rights to the provision of the manual if she chose to
do so, even though its terms could be changed without her consent." 20

Presumably, if the manual is amended, the employee has the option of
terminating her employment based on any new terms or continuing to
work, thereby accepting the terms of the new "offer."

Despite the court's attempt to distinguish Reynolds, that case
cannot be squared with the rationale of Brown. It is difficult to see
how a general reference to policies that the employee has never seen
should be any more binding on the employer than formal personnel
policies or a handbook that are public and in effect at the time of the
offer and acceptance of employment. The existence of such policies is
often something the employer implicitly offers as part of the induce-
ment to take the job. Even if the employee was only generally aware
that there were personnel policies covering all aspects of employment,
including termination, under the reasoning of Brown, the existence of
those policies should raise a fact question as to whether there was an
agreement based on its terms and if so what those terms were.

In Texas, employee manual provisions regarding monetary re-
lated benefits have been held binding on the employee" (and implic-
itly the employer), as well as providing evidentiary support for oral
representations to the employee regarding the terms at issue.22 There
seems no logical basis for limiting the use of employer-generated
manuals to the purpose of expressing the terms of a contract with
respect to monetary benefits only.

An employer who unilaterally produces policies and procedures
which clearly imply something other than an employment-at-will situ-
ation, and under which an employee agrees to work, should arguably
be bound by them and should not be heard to invoke the employment-
at-will doctrine as a silent footnote to the manual's provisions. The

20. Id.
21. InterState Hosts, Inc. v. Thompson, 435 S.W.2d 957 (Tex. Civ. App.-Dallas 1968,

no writ).
22. Hamby Co. v. Palmer, 631 S.W.2d 589, 591 (Tex. App.- Amarillo 1982, no writ).
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proliferation of personnel policies and handbooks purporting to set
out the "rule of employment" is often a reflection of management's
desire to appear "fair" and non-arbitrary. This stands as an induce-
ment to attracting and retaining qualified, hardworking, and perhaps
most importantly, non-unionized employees. Unless such manuals
can be used as evidence of the intention of the employers and employ-
ees to limit the harsh and one-sided employment-at-will doctrine, em-
ployers are free to effectively perpetrate a fraud on their employees
with the assistance of improper "judicial restraint." If employees are
allowed to present their case, it may well be that juries are the most
expeditious place to reflect the public policy of Texas on the issue of
employment-at-will.

There could be a number of relevant facts in a case involving the
provisions of an employee handbook, including the following: the
employee's awareness of the policies; the use of the handbook, either
specifically or generally, in the recruitment of employees or in an em-
ployee orientation; the use of the handbook's denominated policies by
the employer in other aspects of the employment relationship; and
last, but certainly not least, the terms contained in the manual regard-
ing termination and the nature of the employment relationship. Obvi-
ously not all written materials put out by an employer will provide the
basis for a claim. In Molder v. Southwestern Bell Telephone Co. ,23 the
Houston Court of Appeals held that an employee benefit booklet that
generally outlined an employee benefit program and the effects of an
employee's voluntary resignation or retirement did not present suffi-
cient evidence to raise a fact issue for the jury and defeat a motion for
summary judgment. In that case, of crucial importance was a state-
ment by the court that the terms of the booklet affirmatively implied a
"terminable at will" relationship. Absent such an affirmative implica-
tion, or other such facially insufficient basis for raising the issue, many
handbooks, particularly those which set out specific disciplinary and
involuntary termination procedures, should arguably get the case to a
jury. The jury should then be able to consider whether the employer,
speaking through the employee manual, has made a promise regard-
ing discharge that limits any at-will rights the employer had. The
question of whether the employee manual or handbook, while not cre-
ating an employment contract as such, constituted a binding promise
should remain an issue of fact for the jury. Such an issue is one that

23. 665 S.W.2d 175, 177 (Tex. App.-Houston [1st Dist.] 1983, writ ref'd n.r.e.).
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should not be foreclosed as a matter of law on a motion for summary
judgment by a rigid application of the employment-at-will doctrine.

III. POLICY CHANGES STILL NECESSARY

There remain situations that can be addressed only by a legisla-
tively or judicially imposed requirement of some type of "for cause"
discharge based on public policy. For the least skilled, lowest-paid
employees in Texas, the likelihood of the existence of any sort of limi-
tation on the employers right to fire at-will is dim. For obvious rea-
sons, these employees tend to have no bargaining position and no
power in the workplace, a situation that is reflected in and exacer-
bated by the employment-at-will doctrine. The policy arguments for
moving away from the employment-at-will doctrine have been exten-
sive and compelling. As Justice Kilgarlin's concurrence in Hauck
suggests, the future is full of possibilities. It should be remembered,
however, that all of the efforts to modify or do away with the employ-
ment-at-will doctrine enable the employee to get no further than a
jury, and a jury will go no further than the facts. Assuming the most
expansive of exceptions to the doctrine, facts constituting a "wrongful
dicharge," absent contractual agreement, can obviously be open to
question. There will be no sure formula for success. The term
"wrongful discharge" can be both defined and limited by the legisla-
ture, by contract, by the unilateral action of the employer, and, of
course, by the judiciary. Forcing the employer to deal with the em-
ployee on that basis, however, rather than according to the outdated
employment-at-will doctrine should be the goal of effective employee
representation in this area.

IV. CONCLUSION

It is the premise rather than the position of this Article that the
employment-at-will doctrine is not a desirable or realistic rule for the
modern workplace, and that efforts should continue on every level to
limit the doctrine. Recent decisions in Texas suggest a more receptive
climate than was anticipated a few years ago to judicial attacks on the
employment-at-will doctrine. The specter of "policy" limitations as
imposed outside the actions or agreements of the parties is at long last
appearing on the horizon. Moreover, as the absolute and inviolate
nature of the doctrine begins to give way to a more pragmatic and
updated view of the employer-employee relationship, courts may feel
freer to allow litigants to present a full range of evidence as they seek
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to establish the understanding of the parties with respect to this cru-
cial element of employment. It is a time for creative and aggressive
advocacy on behalf of the private employee who has been the victim
of a "bad cause or no cause at all" discharge.


