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I. INTRODUCTION

A long-standing, firmly established policy is that the law favors a
resolution of controversies and uncertainties through compromise and
settlement rather than through litigation.' Recent concerns over the
effect of partial settlements in defective product cases are warranted.
Until recently nonsettling defendants relied upon both common-law
settlement credit and statutory contribution schemes to reduce their
liability in tort cases.2 Even with these tools, settling tortfeasors oft-
times did not know their fate until the appellate processes were over.
The uncertainty that followed a settlement prevented well-meaning
tortfeasors from coming to the settlement table. With the dust barely
settled on the uncertain relationship between common-law settlement
credit and statutory contribution, the Texas Supreme Court created a
common-law rule which makes the liability of settling tortfeasors cer-
tain; but its impact causes concern. This concern is even more con-
straining when examining the multifaceted relationship that exists
between and among settling and nonsettling defendants when product
defect is not established. This Article looks at early and current judi-
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1. Addison & Stapleton, Enforcing Oral Settlement Agreements, FOR THE DEFENSE,

July 1985, at 16. The Fifth Circuit, while upholding a settlement, stated the following: "Set-
tlement agreements are highly favored in the law and will be upheld whenever possible because
they are a means of amicably resolving doubts and uncertainties and preventing lawsuits." D.
H. Overmyer Co. v. Loflin, 440 F.2d 1213, 1215 (5th Cir.), cert denied, 404 U.S. 851 (1971).

2. The Texas Supreme Court changed the relationship of joint tortfeasors in product
defect cases. See Duncan v. Cessna Aircraft Co., 665 S.W.2d 414 (Tex. 1984).
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cial decisions that applied the common-law "settlement credit" rule3

and the proportionate reduction doctrine4 and explores the role that
each played in settling cases. Prospectively, it will examine the com-
mon-law contribution scheme espoused in Duncan v. Cessna Aircraft
Co. 5 to determine how it affects the settlement credit rule and the
proportionate reduction doctrine relative to settlements.

II. SETTLEMENT AND JOINT TORTFEASORS

AT EARLY COMMON LAW

The early common-law concept regarding liability between
tortfeasors began in England and to some extent carried over into the
development of tort law in this country.6 Joint and several liability
required a concerted action producing a single, indivisible injury, gen-
erally with the parties having a common duty.7 When an injury was
caused by two or more offenders without these elements, liability for
contribution was nonexistent. A tortfeasor's recovery against another
offender was, therefore, limited primarily to indemnity.' Indemnity
simply shifted the entire burden of paying the injured party from the
party sued to the offender who should have paid. The propositions
that tortious acts are intentional acts and that injuries are indivisible
were the basis for the "no contribution" rule.9 By limiting torts to
intentional acts and by following the rule that an injury was indivisi-

3. The "settlement credit" rule provides that a nonsettling tortfeasor may apply the
settlement reached between a plaintiff and a fellow tortfeasor against any judgment awarded
against him. See Cypress Creek Util. Serv. Co. v. Muller, 640 S.W.2d 860, 862 (Tex. 1982); El
Paso & S. Ry. Co. v. Darr, 93 S.W. 166, 171 (Tex. Civ. App. 1906, writ refd).

4. The proportionate reduction doctrine was created with the enactment of article 2212.
It provides that a tortfeasors' liability for a judgment shall be in proportion to the number of
tortfeasors found liable. See TEX. CIV. PRAC. & REM. CODE ANN. §§ 32.001-.003 (Vernon
1986) (codification of article 2212).

5. 665 S.W.2d 414 (Tex. 1984). The common-law contribution scheme set out in
Duncan established equitable apportionment of liability between tortfeasors through the "per-
cent credit" rule, Id. at 429.

6. The principle that one should not profit from his own wrongdoing dates back to
Merryweather v. Nixan, 101 Eng. Rep. 1337 (K.B. 1799). For an expanded discussion on
common law and its impact on torts, see Leflar, Contribution and Indemnity Between
Tortfeasors, 81 U. PA. L. REV. 130 (1932).

7. Austin Rd. Co. v. Pope, 216 S.W.2d 563, 565 (Tex. 1949).
8. Indemnity has often been used interchangeably with contribution. An important dis-

tinction exists between the two. See Hodges, Contribution and Indemnity Among Tortfeasors,
26 TEXAS L. REV. 150, 150-53 (1947); see also Comment, Indemnity and Contribution Among
Joint Tortfeasors, 15 Hous. L. REV. 1004, 1010-14 (1978).

9. The common-law history of the "no contribution" rule is discussed by Leflar, supra
note 6, at 131-34.
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ble, the concept of multiple tortfeasors was ruled out except in in-
stances where the offending parties acted in concert. 10 In these
instances, the plaintiff could sue or settle with the party or parties of
his choice because the parties were jointly and severally liable."

Settlements under these principles meant that a plaintiff had set-
tled his entire claim. Any remaining offenders were released because
the terms of the settlement were sealed. 2 Sealing the terms of the
settlement meant that a claimant was limited to one satisfaction,
whether it was by settlement or by judgment. The one satisfaction or
"one recovery" rule' 3 contemplated that a settling defendant could
only offer to pay for the entire injury because of the injury's indivisible
nature. This view of settlements posed problems until the sanctity of
the seal was altered allowing parol evidence to show the intent of the
parties. 4 The claimant who settled with one offender before or after a
judgment could offer the terms of the settlement to the court for a
determination of whether additional suits or recoveries would be al-
lowed. Using the settlement documents to determine the intent of the
parties prevented courts from inadvertently cutting off a claimant's
right to either bring another suit or seek further satisfaction through
the judgment in hand.' 5

Allowing parol evidence to show the intent of the parties did not
require relaxation of the single recovery rule. Consequently, adjust-
ments to a plaintiff's recovery and to a defendant's liability were re-

10. See Lottman v. Cuilla, 288 S.W. 123, 126 (Tex. Comm'n App. 1926, judgmt
adopted).

11. City of San Antonio v. Talerico, 98 Tex. 151, 155-56, 81 S.W. 518, 520 (1904). In
some instances the parties were described as being in pari delicto. Wheeler v. Glazer, 137 Tex.
341, 345, 153 S.W.2d 449, 451 (1941). In other instances party A created a condition upon
which party B committed the wrongful act. Austin Elec. Ry. v. Faust, 133 S.W. 449, 450-51
(Tex. Civ. App. 1910, writ dism'd).

12. See El Paso & S. Ry. Co. v. Darr, 93 S.W. 166, 170 (Tex. Civ. App. 1906, writ ref d),
for a discussion of the origin and decline of the seal, which prevented the intent of the parties
from being revealed. After the decline of the seal a release was interpreted to release only the
parties named. Id.; see also Robertson v. Trammell, 98 Tex. 364, 365, 83 S.W. 1098, 1098
(1904).

13. Although a carry-over from English common law, the "one recovery" or "one satis-
faction" rule was best set out by Texas courts in Bradshaw v. Baylor Univ., 126 Tex. 99, 104,
84 S.W.2d 703, 705 (1935).

14. See El Paso & S. Ry. Co. v. Darr, 93 S.W. 166, 170 (Tex. Civ. App. 1906, writ refd).
15. Early on when cases reached the Texas Supreme Court the court made a distinction

between settlement and recovery. The court allowed the use of parol evidence to effect a single
recovery. Cases which permitted such parol evidence include Robertson v. Trammell, 98 Tex.
364, 83 S.W. 1098 (1904); St. Louis I.M. & S. Ry. v. Bass, 140 S.W. 860 (Tex. Civ. App. 1906,
writ ref d).
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quired when settlements were made prior to a trial involving multiple
tortfeasors. The first principle used for adjustment to a plaintiff's re-
covery was the settlement credit rule.' 6 The settlement credit rule
permitted a dollar-for-dollar reduction against a judgment award. In
the event a settlement exceeded the jury award, the plaintiff was not
allowed the additional recovery. 17 The settlement credit rule and the
one recovery doctrine played complementary roles which continued
until legislation modified them.

III. SETTLEMENTS AND JOINT TORTFEASORS

UNDER MODERN STATUTES

Two legislative enactments which dealt with contribution among
joint tortfeasors altered use of the settlement credit rule. The enact-
ment of article 221218 of the Texas Revised Civil Statutes evidenced
the legislature's recognition that two people not acting in concert may
cause a tort, and in that event some relief other than indemnity should
be available to the tortfeasor who was no more culpable than his co-
tortfeasor. This statute remained adequate until the state of tort law
evolved to the point that causes of action for strict liability were rec-
ognized. Article 2212 could not address both strict liability and negli-

16. See supra note 3 and accompanying text.
17. Bradshaw v. Baylor Univ., 126 Tex. 99, 104, 84 S.W.2d 703, 705 (1935).
18. Act of Mar. 30, 1917, ch. 152, § 1, 1917 Tex. Gen. Laws 360, repealed by Act of June

16, 1985, ch. 959, § 9(1), 1985 Tex. Gen. Laws 7043, 7218. The new Civil Practice and Reme-
dies Code codified article 2212, as amended, without substantive change as chapter 32:

CHAPTER 32. CONTRIBUTION
§ 32.001. Application
(a) This chapter applies only to tort actions.
(b) This chapter does not apply if a right of contribution, indemnity, or recovery
between defendants is provided by other statute or by common law.
§ 32.002. Right of Action
A person against whom a judgment is rendered has, on payment of the judgment, a
right of action to recover payment from each codefendant against whom judgment is
also rendered.
§ 32.003. Recovery
(a) The person may recover from each codefendant against whom judgment is ren-
dered an amount determined by dividing the number of all liable defendants into the
total amount of the judgment.
(b) If a codefendant is insolvent, the person may recover from each solvent code-
fendant an amount determined by dividing the number of solvent defendants into the
total amount of the judgment.
(c) Each defendant in the judgment has a right to recover from the insolvent de-
fendant the amount the defendant has had to pay because of the insolvency.

TEX. CIV. PRAC. & REM. CODE ANN. §§ 32.001-.003 (Vernon 1986).
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gence; therefore article 2212a 9 was enacted. The principles
underlying these two enactments are addressed in this section of the
Article.

A. Proportionate Reduction Interfaces with Settlement Credit Rule

The first of these statutory enactments, article 2212, occurred in
1917.20 Under this new statute a tortfeasor, following a judgment
against him, could commence a suit against his co-tortfeasor for a
proportionate reduction of the damages paid. Proportionate reduc-
tion was a statutory tool by which adjustments among joint
tortfeasors in suits for contribution were prescribed.2' Its use meant
that a judgment tortfeasor could recover from a co-tortfeasor a por-
tion of the settlement paid based upon the number of joint tortfeasors
named in the judgment in relation to the whole amount.2 2

1. Negligence and Article 2212

Following its enactment, trial and appellate courts were initially
uncertain of the application of article 2212. Trial judges who dis-
missed cross-actions for contribution because a plaintiff did not see fit
to maintain them in the suit were eventually reversed. In Gattegno v.
The Parisian,2 3 the plaintiff, a lessee, following a settlement, dismissed
the lessor whom he claimed was liable along with a fellow lessee for
damages. The lessee/defendant filed a cross-action for contribution
and indemnity against the lessor. The court instructed a verdict
against the lessee/defendant on the cross-action. The Texas Commis-
sion of Appeals, 24 after defining who the proper parties to a contribu-

19. Act of Apr. 9, 1973, ch. 28, §§ 1-2, 1973 Tex. Gen. Laws 41, 41-42, repealed by Act
of June 16, 1985, ch. 959, § 9(1), 1985 Tex. Gen. Laws 7043, 7218 (now codified as TEX. Civ.
PRAC. & REM. CODE ANN. §§ 33.001, 33.011-.017 (Vernon 1986)).

20. Act of Mar. 30, 1917, ch. 152, § 1, 1917 Tex. Gen. Laws 360, repealed by Act of June
16, 1985, ch. 959, § 9(1), 1985 Tex. Gen. Laws 7043, 7218; see also Wheeler v. Glazer, 137
Tex. 341, 345, 153 S.W.2d 449, 451 (1941).

21. Article 2212 created a cause of action for contribution but did not prescribe the pro-
cedure by which recovery may be accomplished. The procedure requires that a settling
tortfeasor seeking contribution must assert that a final judgment has been entered, that he has
settled with the injured party, and that he has secured a release which satisfies the liability of
the co-tortfeasor against whom contribution is sought. See Lubbock Mfg. Co. v. International
Harvester Co., 584 S.W.2d 908, 911 (Tex. Civ. App.-Dallas 1979, writ ref'd n.r.e.).

22. Callihan Interests, Inc. v. Duffield, 385 S.W.2d 586, 588 (Tex. Civ. App.-Eastland
1964, writ ref'd).

23. 53.S.W.2d 1005 (Tex. Comm'n App. 1932, holding approved).
24. "The congested dockets of the Supreme Court and the Court of Appeals, 'led to the

creation by the Legislature on July 9, of the Commission of Appeals, . . . Under the Act of

1986]
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tion claim should be and giving instructions for a new trial, cautioned
the trial and appellate courts regarding the proportionate reduction
doctrine. Whether a tortfeasor settled or not, the jury award was to
be divided by the total number of tortfeasors in arriving at each of-
fender's share of liability.25 But this division could not occur if the
liability of all tortfeasors was not submitted to the jury. A nonsettling
tortfeasor was required to wrestle with the question of whether he
should join the settling tortfeasor in the suit for a determination of
that tortfeasor's liability. Resolving this dilemma required selecting a
strategy, as is evident in Palestine Contractors v. Perkins.26

In Palestine Contractors, Perkins settled with Conoway, one of
two tortfeasors, for $10.00. A jury trial resulted in an award of
$26,500. The supreme court applied the proportionate reduction doc-
trine allowing the plaintiff to recover only $13,250. The rationale was
that, under article 2212, plaintiff had settled one-half of the total lia-
bility of the two tortfeasors. This division is demonstrated in the fol-
lowing example:

ILLUSTRATION I

(Prior to judgment plaintiff settled with one defendant and dismissed
him for $10.00). The jury found that the defendants were jointly and
severally (J&S) liable.

Plaintiff Defendant Settling Defendant

Damages Found $26,500
Causal Negligence None J&S J&S
Contribution - $13,250 $10.00
Net Recovery $13,260
Here the nonsettling tortfeasor is protected by the pro rata recovery
rule.

Two points are worthy of note: (1) the proportionate reduction
doctrine, not the settlement credit rule, applied, and (2) the alleged
co-tortfeasor was a party to the original suit, which allowed his liabil-
ity to be determined by the jury. The first point should not be cause
for alarm because the claim for contribution was brought under arti-

1879, it had power to hear and pronounce awards upon all civil cases pending in the Supreme
Court or Court of Appeals referred to it by consent of the parties.' " Calvert, Judicial System
of Texas-The Appellate Courts of Texas, 361 S.W. 1, 1-3 (1963).

25. Gattegno, 53 S.W.2d at 1007.
26. 386 S.W.2d 764 (Tex. 1964).

[Vol. 17:775
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cle 2212. When the liability of a tortfeasor is submitted to the jury
and he is adjudged liable pro rata reduction is then available.27

Before the enactment of article 2212, the settlement credit rule
would have been the exclusive tool for adjustment between the judg-
ment and the actual recovery. Perkins would have received the entire
judgment minus the $10.00 recovered from Conoway. This increase
in the nonsettling tortfeasors' liability may be seen in Illustration II.

ILLUSTRATION II

Plaintiff Defendant Settling Defendant

Damages Found $26,500
Causal Negligence -0- Solely liable -0-
Contribution - $26,490 $10.00
Net Recovery $26,500
Under the settlement credit rule it would not have mattered whether
Conoway was a party to the suit because Perkins would have been
allowed to reveal the terms of the settlement and collect the difference
between the settlement and the judgment.

On the second point, because article 2212 requires a "pro rata"
allocation of liability, failing to include a co-tortfeasor in the suit es-
sentially denies the nonsettling defendant the benefit of the propor-
tionate reduction doctrine. 28 He may then only rely on the settlement
credit rule for a reduction of the judgment award. The proportionate
reduction doctrine is triggered by including the settling tortfeasor
when presenting and submitting the case to the jury.

Whether the liability of a settling co-tortfeasor should be submit-
ted to the jury depended upon the nonsettling tortfeasor's expectation
of the outcome of the case relative to his liability. Proportionate re-
duction of a judgment could result in a larger reduction than a dollar-
for-dollar reduction, and vice versa.29 This likelihood led nonsettling
tortfeasors to urge, and courts to apply, the rule or doctrine that al-

27. See supra note 18 and accompanying text.
28. Skyline Cab Co. v. Bradley, 325 S.W.2d 176, 183 (Tex. Civ. App.-Houston 1959,

writ refd n.r.e.). Compare Skyline with McMullen v. Coleman, 135 S.W.2d 776, 778 (Tex.
Civ. App.-Waco 1940, no writ) (settling tortfeasor's liability submitted to jury and propor-
tionate reduction doctrine applied).

29. Compare Palestine, 386 S.W.2d at 773-74 (proportionate doctrine allowed larger re-
duction) with Thibodeaux v. Fibreboard Corp., 706 F.2d 728, 729-30 (5th Cir. 1978) (settle-
ment credit rule allowed larger reduction).

1986]
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lowed the largest reduction in the jury award. 30 Because submission
of a settling tortfeasor's liability to the jury was mandatory for article
2212 relief, a nonsettling tortfeasor's choice not to submit the settling
tortfeasor's liability denied proportionate reduction.3'

Because the proportionate reduction doctrine and the settlement
credit rule were not mutually exclusive 32 application of both princi-
ples could occur in the proper case. For example, in Petco Corp. v.
Plummer,3 3 a heating contractor was injured in an explosion while
doing plumbing work at a residence. Plummer's settlement with three
of the four defendants for $78,000 included Lone Star, the gas com-
pany. Petco, the housing contractor, sued Lone Star relying on article
2212 for contribution and indemnity. The jury found Petco and Lone
Star jointly and severally liable and awarded $165,959.92 against
them. The trial court, in entering its judgment, subtracted the settle-
ment amount ($3,000) from the jury award and divided the remainder
of the jury award pro rata between Petco and Lone Star. Illustration
III portrays Petco's dilemma in not submitting (N/S) two defendants'
liability.

ILLUSTRATION III

P1 D1 D2 D3 D4
Damages Found $165,959.92
Causal Negligence -0- J&S J&S N/S N/S
Contribution $82,959.96 $75,000 $1,250 $1,750
Net Recovery $160,959.92
Plummer's settlement agreement with Lone Star included a covenant
not to sue and indemnity provision preventing further liability on the
part of Lone Star.

The liability of two of the three settling tortfeasors was not sub-
mitted to the jury and the proportionate reduction doctrine was inap-
plicable to them. However, the single recovery rule did apply and the
court credited the $3,000 paid by the two settling tortfeasors against

30. See Carstarphen & Taylor, Comparative Causation, Contribution, and Indemnity in
Texas, 4 REV. LITIGATION 1, 23 (1983).

31. See Skyline Cab Co. v. Bradley, 325 S.W.2d 176, 183 (Tex. Civ. App.-Houston
1959, writ refd n.r.e.).

32. See Thibodeaux v. Fibreboard Corp., 706 F.2d 728 (5th Cir. 1983). Compare Thibo-
deaux with Gill v. United States, 429 F.2d 1072, 1079 (5th Cir. 1970) (on remand, settlement
amount may be applied as credit reducing recovery amount).

33. 392 S.W.2d 163 (Tex. Civ. App.-Dallas 1965, writ ref'd n.r.e.).
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the jury award in accordance with the settlement credit rule. This
dual application (proportionate reduction and settlement credit) was
evidence that these doctrines were interchangeable and that the two
principles should be used to give effect to the Gattegno and the Brad-
shaw holdings.34 This line of holdings focused on the amount of
money that the claimant received, whether from a settlement or judg-
ment, in order to comply with the Bradshaw doctrine of one
recovery.35

2. Strict Liability and Article 2212

Adherence to the Bradshaw doctrine could prevent a claimant
from recovering pro rata against nonsettling defendants. When the
settlement amount exceeded the jury award, Bradshaw would prevent
the additional recovery. An example of this application of the Brad-
shaw doctrine exists in Thibodeaux v. Fibreboard Corp. 36 In that case,
Thibodeaux sued fourteen manufacturers of asbestos products, alleg-
ing that they were strictly and jointly liable for his injuries caused by
exposure to their products. Thirteen settled with him for an aggre-
gate settlement just over $200,000. Pittsburgh-Coming, the nonset-
tling defendant, went to trial alone although the liability of the
settling defendants was submitted to the jury. The jury found all
fourteen defendants liable and awarded a verdict of $150,000 in dam-
ages. The proposition set forth by Pittsburgh-Coming was that Thi-
bodeaux was not entitled to additional damages because an
application of the settlement credit rule clearly revealed that the set-
tlement exceeded the judgment. The trial court disagreed, applied the
Palestine Contractors principle,37 and rendered judgment against
Pittsburgh-Corning for one-fourteenth of the $150,000 verdict. Sim-
ply applying the Palestine Contractors principle would mean that Thi-
bodeaux would receive more than the jury award. On appeal,
however, Judge Gee applied the Bradshaw principle, essentially over-
riding the Palestine Contractors rule. An illustration of the effect of
the appellate court's ruling on Pittsburgh-Coming is demonstrated as
follows:

34. See Thibodeaux v. Fibreboard Corp., 706 F.2d 728, 729 (5th Cir. 1983).
35. See supra note 13 and accompanying text.
36. 706 F.2d 728 (5th Cir. 1983).
37. The Palestine Contractors principle simply means that when the liability of a settling

tortfeasor is submitted to the jury, a finding of liability triggers article 2212. See supra notes
26-28 and accompanying text.

1986] 783
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ILLUSTRATION IV

P1 Dl Ds 2-14

Damages Found $150,000
Causal Negligence -0- J&S J&S
Contribution -0- $200,000
Net Recovery $200,000

Once the liability of all tortfeasors was submitted to the jury, the
jury adjudges them jointly liable, and it is determined that the settle-
ment exceeds the judgment, the court must apply the Bradshaw rules
over any other principles that may be in conflict.38

The overriding effect of Bradshaw meant, especially in strict tort
liability cases, that the nonsettling tortfeasor paid nothing, although
found jointly and severally liable. This phenomenon, where a nonset-
tling tortfeasor escaped paying damages, occurred frequently. This
fact tended to discourage early settlements because settling tortfeasors
had little to gain by making them. Even after making a fair settle-
ment, tortfeasors could be brought back into the litigation through
cross-actions for indemnity.3 9 In addition, if the settling tortfeasors
were seeking contribution they were required to remain in the suit. In
either event, the expense of maintaining the suit or remaining in the
suit ofttimes outweighed the benefit of a favorable verdict. Sometimes
this situation caused settling tortfeasors to abandon contribution
claims in cases of this nature, as appears to be the case in Thibodeaux,
or seek a clever method to make the situation worthwhile. 4 This
problem spawned even more complex situations when Texas courts
adopted the concept of strict tort liability embodied in section 402A
of the Restatement (Second) of Torts.4' Where part of the tortfeasor's
liability sounds in negligence and the manufacturer's or distributor's
liability sounds in strict liability, courts had problems with damage
allocation. For example, in General Motors Corp. v. Simmons,42 Sim-
mons sued General Motors alleging actions in strict liability and neg-

38. Thibodeaux, 706 F.2d at 730.
39. See United Tractor, Inc. v. Chrysler Corp., 563 S.W.2d 850, 851 (Tex. Civ. App.-El

Paso 1978, no writ).
40. The "Mary Carter" agreement, approved by the Texas Supreme Court in 1977, was a

method whereby a settling tortfeasor either paid, loaned, or guaranteed payments of a sum of
money to the claimant as a settlement. The settling tortfeasor remained in the suit adverse to
the nonsettling tortfeasors. See General Motors Corp. v. Simmons, 558 S.W.2d 855, 857-58
(Tex. 1977).

41. See McKisson v. Sales Affiliates, 416 S.W.2d 787, 790 (Tex. 1967).
42. 558 S.W.2d 855 (Tex. 1977).
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ligence. He joined Feld Truck Leasing Corporation and its employee
driver. Both Feld and its driver sought indemnity from General Mo-
tors while General Motors sought contribution from them. Before
trial, Simmons settled with Feld and its driver, but they remained in
the case as defendants. The trial court rendered a judgment based on
a jury verdict for $1,000,000 against General Motors. The court of
civil appeals reformed the judgment by granting General Motors con-
tribution against Feld and its driver for one-half of the judgment. An
illustration of the effect of the trial court's judgment is as follows:

ILLUSTRATION V

P1 Dl D2 & D3
Damages Found $1,000,000
Causal Negligence -0- Strictly liable -0-
Payment by Def. $1,000,000 $200,000
Net Recovery $700,000
No contribution or indemnity claims were allowed. This stance was
modified by the court of appeals by reforming the trial court's judg-
ment for the plaintiff to one-half million dollars because the defective
condition of a product as well as the negligence of a driver caused
Simmons' injuries. This ruling by the court of appeals brought the
case back within the ambit of the Palestine Contractors rule. The ef-
fect of this ruling may be compared to that of the trial court by com-
paring Illustration V to the following illustration:

ILLUSTRATION VI

PI DI D2 & D3

Damages Found $1,000,000
Causal Negligence -0- J&S J&S
Payment by Def. $500,000 $200,000
Net Recovery $600,000
The terms of the settlement agreement between Simmons and Feld
entitled Feld to fifty percent of each dollar recovered, up to $200,000.
The supreme court, although granting a new trial, essentially en-
dorsed this result when it held that contribution was proper in this
case. The decisions further clarified the question of whether a negli-
gent tortfeasor could be less culpable than a product supplier who was
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strictly liable in tort.43 The court declared that there is "no reason
that a manufacturer found strictly liable under the lesser standards of
proof of section 402A should be more culpable than the negligent
manufacturer in Thomison." 4 Therefore, except for third-party sup-
pliers, all parties found liable whether strictly liable or negligently lia-
ble were joint tortfeasors as contemplated by article 2212. When
third-party suppliers' negligence arose out of the product itself, as op-
posed to arising independently of the product, they were entitled to
indemnity.45 Conversely, if their liability was independent of the
product, contribution was available because the parties were in pari
delicto.46

B. Settlement Credit vs. Percentage of Negligence as Alternatives

Enactment of article 2212a47 in 1973 represented another statu-
tory crease in the fabric of common-law principles of tort law. With
its implementation a modified comparative negligence system went
into effect.48 Article 2212a struck down the theory of contributory
negligence and allowed the negligence of the claimant to be compared
to that of the tortfeasor. A portion of the statute introduced a modi-
fied version of the common-law settlement credit rule as part of the
contribution scheme that addressed concerns of nonsettling

43. Id. at 861.
44. Id. (citing South Austin Drive-In Theater v. Thomison, 421 S.W.2d 933, 948-49 (Tex.

Civ. App.-Austin 1967, writ refd n.r.e.)) (manufacturer was entitled to contribution because
case was decided along "general duty" lines as opposed to higher level of duty as contemplated
in strict tort liability).

45. See Heil Co. v. Grant, 534 S.W.2d 916, 926 (Tex. Civ. App.-Tyler 1976, writ ref'd
n.r.e.).

46. See Ford Motor Co. v. Russell & Smith Ford Co., 474 S.W.2d 549, 561 (Tex. Civ.
App.-Houston [14th Dist.] 1971, no writ).

47. Act of Apr. 9, 1973, ch. 28, §§ 1-2, 1973 Tex. Gen. Laws 41, 41-42, repealed by Act
of June 16, 1985, ch. 959, § 9(1), 1985 Tex. Gen. Laws 7043, 7218 (now codified as TEX. Civ.
PRAC. & REM. CODE ANN. §§ 33.001, 33.011-.017 (Vernon 1986)).

48. The modified comparative negligence scheme provided by article 2212a is now sec-
tion 33.001 of the Civil Practice and Remedies Code:

§ 33.001. Comparative Negligence
(a) In an action to recover damages for negligence resulting in death or injury to a
person or property, contributory negligence does not bar recovery if the contributory
negligence is not greater than the negligence of the person or persons against whom
recovery is sought.
(b) Damages allowed are diminished in proportion to the amount of nelgigence
attributed to the person recovering.

TEX. CIV. PRAC. & REM. CODE ANN. § 33.001 (Vernon 1986).
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tortfeasors in negligence cases.4 9 The claimant's recovery could be
diminished in proportion to his percentage of negligence depending
on his degree of culpability. The application of article 2212a is lim-
ited to negligence cases, but this limitation does not mean that article
2212a will not apply if a product defect is alleged. On the contrary,
joinder of a product supplier and a negligent defendant where no find-
ing of defect is obtained clearly falls within the ambit of article
2212a.50 It does not apply, however, to actions in which strict liabil-
ity, strict products liability, breach of warranty, or uncrashworthiness
is established.5

The statute provides that each nonsettling defendant whose neg-
ligence is greater than that of the plaintiff is jointly and severally liable
for the entire judgment.5 2 On the other hand, any defendant whose
negligence is found to be less than the plaintiff's is not responsible for
the entire award, but is jointly and severally liable for that particular
percentage of damages found against him.5 3

Provisions for applying the modified settlement credit rule, as op-
posed to the proportionate reduction doctrine, are contained in sec-
tions 33.01454 and 33.015" of the new Civil Practice and Remedies
Code. These two sections provide nonsettling tortfeasors with an

49. TEX. CIV. PRAC. & REM. CODE ANN. § 33.014 (Vernon 1986).
50. Duncan v. Cessna Aircraft Co., 665 S.W.2d 414, 429 (Tex. 1984).
51. Id.; see also General Motors Corp. v. Simmons, 558 S.W.2d 855, 862 (Tex. 1977).
52. Section 33.013 of the Civil Practice and Remedies Code provides:
Each defendant is jointly and severally liable for the entire amount of the judgment
awarded the claimant, except that a defendant whose negligence is less than that of
the claimant is liable to the claimant only for that portion of the judgment that repre-
sents the percentage of negligence attributable to him.

TEX. CIV. PRAC. & REM. CODE ANN. § 33.013 (Vernon 1986).
53. Id.
54. Section 33.014 provides:
If the existence and amount of an alleged joint tort-feasor's negligence in settlement
to a claimant and was not joined as a party defendant having been joined, was dis-
missed or nonsuited after settling each defendant is entitled to deduct from the
amount for which he is liable to the claimant a percentage of the amount of the
settlement based on the ratio of the defendant's negligence to the total negligence of
all defendants.

Id. § 33.014 (Vernon 1986).
55. Section 33.015 of the Civil Practice and Remedies Code provides:

If an alleged joint tort-feasor settles with a claimant but is joined as a party
defendant when the case is submitted to the jury so that the existence and amount of
his negligence are submitted to the jury and his percentage of negligence is found by
the jury, the settlement is a complete release of the portion of the judgment attributa-
ble to him.

Id. § 33.015 (Vernon 1986).
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election of remedies. The decision to include or exclude a settling
tortfeasor in the judgment must be made prior to submission to the
jury. The effect of this election can be seen in McAllen Kentucky
Fried Chicken No. 1, Inc. v. Leal.56 In that case the Leals sued Gar-
cia, Sanchez, and Kentucky Fried Chicken. Before the trial started,
the Leals settled with Garcia and Sanchez and nonsuited them. Ken-
tucky Fried Chicken filed a cross-action against Garcia and Sanchez
seeking contribution and indemnity.57 Special issues were submitted
to the jury to determine the percentage of negligence of each of the
party defendants. The jury found ninety percent of negligence attrib-
utable to Kentucky Fried Chicken and ten percent attributable to
Garcia."8 Kentucky Fried Chicken contended on appeal that the trial
court erred in failing to allow a credit of $25,000 against the judg-
ment. This credit represented the settlement between the Leals and
Garcia. On appeal, Justice Utter called attention to the necessity of
making a conscious election prior to jury submission when he stated:

At that point of trial, a non-settling defendant is faced with a stra-
tegic option, either to take his credit or submit the negligence of
the settling defendant to the jury for a percentage determination.
Here, the appellant chose the latter, and the jury found the settling
appellee Garcia 10% negligent, but that said negligence was not
the proximate cause of the occurrence in question. It is clear that
when the negligence of the settling defendant was submitted to the
jury, appellant, having made its election, is limited to a claim for
proportionate reduction of the damages under Subdivision (e) of
Section 2, Article 2212a.59

Justice Utter's ruling, at first blush, appears to be in conflict with
that made by Chief Justice Guittard in Deal v. Madison.6 In Deal the
court held that it "construe[d] subdivisions (d) and (e) of art. 2212a,
as not requiring the defendant to elect between claiming the deduc-
tions allowed by subdivision (d) and the proportionate reduction of
damages provided by subdivision (e) before submission of the case to
the jury."6 It appears that this difference is simply one of semantics
and is resolved by defining what constitutes "submission of the case to

56. 627 S.W.2d 480 (Tex. App.-Corpus Christi 1981, writ ref d n.r.e.).
57. Id. at 481.
58. Id. at 482.
59. Id. at 485. Subdivision (e) of section 2, article 2212a is now TEX. Civ. PRAC. & REM.

CODE ANN. § 33.015 (Vernon 1986).
60. 576 S.W.2d 409 (Tex. Civ. App.-Dallas 1978, writ ref'd n.r.e.).
61. Id. at 423. Subdivision (d) of section 2, article 2212a is now TEX. CIv. PRAC. &

REM. CODE ANN. § 33.014 (Vernon 1986).

[Vol. 17:775788



NONSETTLING TOR TFEASORS

the jury." The most common usage of the term is the delivery of all
the evidence and the special issues to the jury at the close of a case.62

Therefore, an election is necessary before submission of the case.
Although article 2212a was specific in its wording and its intent

was sufficiently clear, the procedural consequences of a settlement
with multiple tortfeasors were not so clear. Because of the lack of
perception as to the consequences of a settlement, many nonsettling
defendants were assessed damages which otherwise would have been
somewhat less had they made the opposite election. An example of
this error in judgment may be seen in Clemtex, Ltd. v. Dube.6 3 In
Clemtex, Dube sued four defendants, which included Clemtex and
Scott. Dube settled with two of the defendants for $160,000 agreeing
to pay them fifty percent of any damages recovered from Clemtex and
Scott up to $160,000. Clemtex and Scott chose to keep the settling
defendants in the lawsuit as party defendants, thereby submitting
their liability to the jury. The jury found Dube forty percent liable,
Clemtex and Scott sixty percent liable, and zero liability against the
two settling defendants. The jury's award of over $202,000 resulted in
a judgment over $121,000 against the two.64 Had Clemtex and Scott
elected not to submit the liability of the two settling defendants to the
jury, their liability would have remained at 60% but neither would
have paid any damages because their liability was less than the settle-
ment. The distinction between these remedies available to nonsettling
tortfeasors under article 2212a versus article 2212 is evident in the
following illustration of the Clemtex case.

ILLUSTRATION VII

P1 D1 D2 D3 D4

Damages Found $202,326.53
Causal Negligence 40% J&S 60% J&S 60% -0- -0-
Contribution 121,395.92 121,395.92 80,000 80,000
Net Recovery $201,395.92

Had Clemtex tried and submitted the case under section 2(d) of
article 2212a as opposed to section 2(e) of article 2212a the results
would have been demonstrably different. Subdivision 2(d) provides
for a modified settlement credit benefit somewhat analogous to the

62. See TEX. R. CIv. P. 226a.
63. 578 S.W.2d 813 (Tex. Civ. App.-Beaumont 1979, writ refd n.r.e.).
64. Id. at 813-14.

1986]



TEXAS TECH LAW REVIEW

common-law settlement credit rule. In the proper case the difference,
in terms of exposure for a nonsettling tortfeasor, adds up fast. For
example, Illustration VIII shows the following:

ILLUSTRATION VIII

P1 Dl D2 D3 D4

Damages Found $202,326.53
Causal Negligence 40% J&S 60% J&S 60% N/S N/S
Contribution 40,326.50 40,326.50 80,000 80,000
Net Recovery $160,000

An example of where the modified settlement credit rule applies
can be found in Rose v. Pfister.65 In this case Pfister sustained a frac-
tured left arm and developed Volkmann's ischemic contracture dur-
ing the course of his treatment. Suit was filed against the hospital and
Dr. Rose. Pfister settled with the hospital for $75,000 and nonsuited
it. The hospital remained in the suit because of its contribution and
indemnity claim against Dr. Rose. The liability of the hospital, if any,
was not submitted to the jury, which returned a verdict of $91,900
against Dr. Rose. Following the trial, but before entry of a judgment,
Dr. Rose filed a trial amendment seeking an offset of the $75,000 set-
tlement against the judgment which was not granted.66 On appeal the
judgment of the trial court was modified allowing the $75,000 settle-
ment to be credited against the jury award. 67 Clearly, trial strategy by
the nonsettling defendant is required in negligence cases.68

IV. SETTLEMENT UNDER PRESENT COMMON LAW

The policy of the law to leave negligent wrongdoers where it
finds them gradually changed through legislative enactments, 69 adop-
tion of procedural rule changes,7 ° and court rulings.7' Common-law

65. 607 S.W.2d 587 (Tex. App.-Houston [1st Dist.] 1980, no writ).
66. Id. at 588.
67. Id. at 590.
68. For a thorough discussion of settlements under article 2212a, see Fisher, Comparative

Negligence.: An Exercise in Applied Justice, 5 ST. MARY'S L.J. 655, 657 (1974).
69. See TEX. CIv. PRAC. & REM. CODE ANN. §§ 32.001-.033, 33.001, 33.011-.017

(Vernon 1986); Act of Apr. 9, 1973, ch. 28, §§ 1-2, 1973 Tex. Gen. Laws 41, 41-42 (enacting
article 2212a); Act of Mar. 30, 1917, ch. 152, § 1, 1917 Tex. Gen. Laws 360 (enacting article
2212).

70. See 1 R. MCDONALD, TEXAS CIVIL PRACTICE §§ 3.16-.33 (1965). These sections
deal generally with joinder of parties, permissive and compulsory counterclaims, and the con-
sequences of misjoinder and nonjoinder.
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courts have always had a duty "to perceive the impact of major legis-
lative innovations and to interweave the new legislative policies with
the inherited body of common-law principles . "..."72 Legislative
enactment of articles 2212 and 2212a did not preclude the Texas
Supreme Court from fashioning a policy for equitable apportionment
of liability.73 Consequently, the supreme court in Duncan v. Cessna
Aircraft Co., adhering to common-law rules which rest on public pol-
icy considerations, fashioned the equitable apportionment doctrine.74

As a result of this doctrine the court developed a percent credit rule.75

The rule requires that each tortfeasor's degree of liability be de-
termined by comparing the fault of all parties, including the claim-
ant's.7 6 This comparative causation scheme is applicable when strict
product liability, including uncrashworthiness and breach of war-
ranty, is established.77 It follows that the resulting dollar exposure
should be equitably apportioned based upon comparative causation.
This means that each alleged tortfeasor can prospectively determine
what he believes his liability is and can make a settlement with the
claimant on that basis.78 Now, settlement by a tortfeasor, except in
limited situations,79 operates as a bar to any claim for contribution as
well as a bar to further liability. The common-law settlement credit
rule and article 2212, which had previously controlled the apportion-
ment of damages between and among joint tortfeasors in strict liabil-
ity cases, are inapplicable because they fail to apportion liability in an
equitable manner when negligence and strict product liability are
established.8 °

71. See, e.g., Duncan v. Cessna Aircraft Co., 665 S.W.2d 414, 427-30 (Tex. 1984) (adopt-
ing pure comparative causation system in products liability cases where at least one defendant
is found liable on theory other than negligence); General Motors Corp. v. Simmons, 558
S.W.2d 855, 856-58 (Tex. 1977) (giving credence to "Mary Carter" agreements); Renfro Drug
Co. v. Lewis, 149 Tex. 507, 529, 235 S.W.2d 609, 623 (1951) (§ 32.001 is not applicable when
one party has right of indemnity or contribution); Bradshaw v. Baylor Univ., 126 Tex. 99, 103,
84 S.W.2d 703, 705 (1935) (applying one satisfaction rule).

72. Duncan, 665 S.W.2d at 427 (citing Monague v. States Marine Lines, 398 U.S. 375,
392 (1970)).

73. Id.
74. Id.
75. Id. at 429.
76. Id. at 430.
77. Id. at 427.
78. Id. at 431.
79. When negligence, as opposed to product defect, is established and a settling negligent

defendant remains in the lawsuit seeking contribution, conceivably the settling defendant could
recover.

80. See Duncan, 665 S.W.2d at 430.
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The purpose of the settlement credit rule was to prevent double
recovery and to ensure that a settling tortfeasor could recover over
against a nonsettling co-tortfeasor. s' When the court decided to fash-
ion the percent credit rule it was faced with two obstacles: the Brad-
shaw one recovery rule and the absence of a delineation between the
meaning of settlements and damages.8 2 A balancing performance, be-
tween the one recovery rule and the need to adopt a percent credit
rule, was required. This need outweighed the considerations for
maintaining the one recovery rule. The court, therefore, overruled
Bradshaw in cases in which product defect is established. The need to
prevent nonsettling tortfeasors from benefitting from generous settle-
ments between plaintiff and a settling tortfeasor, and the need to pre-
vent collusion in suits allowing settling tortfeasors to join with
plaintiffs in overpowering nonsettling defendants were the overriding
factors in repealing the one recovery rule in product liability cases.8 3

Before adoption of the percent credit rule, settlements that had
court approval were generally considered synonymous with dam-
ages. 4 For example, a settlement incorporated in a dismissal order
was considered sufficient for the settlement dollars to be considered
damages.8 5 This procedure was necessary so that courts could super-
vise or, at least, pass upon the fairness of a settlement."6 The proce-
dure also provided a basis for allowing contribution. 7

This equality in terms changed to avoid conflicts and inconsistent
results. Now, in product liability cases, a settlement simply precludes
further liability on the part of a settling tortfeasor. Nonsettling
tortfeasors' liability, which is proportionately reduced by the percent-

81. Bradshaw v. Baylor Univ., 126 Tex. 99, 103-04, 84 S.W.2d 703, 705 (1935); see also
Ziegler v. Hunt, 280 S.W. 546 (Tex. Comm'n App. 1926, judgmt adopted) (Bradshaw court
relied on rationale in Ziegler v. Hunt that the one recovery rule existed partly because of
indivisible nature of an injury).

82. Duncan, 665 S.W.2d at 431 (under both articles 2212 and 2212a courts had equated
settlements to damages).

83. Id. at 430-32.
84. See Lubbock Mfg. Co. v. International Harvester Co., 584 S.W.2d 908, 911 (Tex. Civ.

App.-Dallas 1979, writ ref'd n.r.e.); see also Traveler's Ins. Co. v. United States, 283 F. Supp.
14 (S.D. Tex. 1968).

85. Callihan Interests, Inc. v. Duffield, 385 S.W.2d 586, 587 (Tex. Civ. App.-Eastland
1964, writ ref'd).

86. A tortfeasor who simply settles with a claimant has no right to contribution. Bon-
niwell v. Beech Aircraft Corp., 663 S.W.2d 816, 819 (Tex. 1984). A settlement by a tortfeasor
which absolved the liability of another tortfeasor required court approval if the settlement was
to be the basis of a contribution claim. Lubbock Mfg. Co., 584 S.W.2d at 911.

87. Lubbock Mfg. Co., 584 S.W.2d at 911.
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age of liability found against a settling tortfeasor,8 8 requires submis-
sion of the case to the jury on proportionate allocation principles.
Therefore, the common-law settlement credit rule does not apply.
The concept espoused by the supreme court can be illustrated in the
hypothetical case set forth in Illustration IX.

ILLUSTRATION IX

Assume the following facts: (1) that plaintiff settled with the
supplier for $300,000; (2) that the supplier's liability is submitted to
the jury and the supplier is adjudged liable; and (3) that plaintiff's
settlement agreement provided for indemnity dollar-for-dollar to the
supplier up to $150,000 and the jury makes the findings in the follow-
ing hypothetical:

P1 Product Supplier

Damages Found $1,000,000
Comparative Causation 60% 20% 20%
Contribution $200,000 $300,000
Net Recovery $350,000 ($500,000-$150,000 to supplier)

Plaintiff's net recovery is $50,000 less than his recovery would have
been without the settlement. Had he not settled he would have re-
ceived $400,000 even though the nonsettling tortfeasor's liability
would have remained constant. On the other hand, had the supplier's
liability been zero and the manufacturer forty percent, or if the manu-
facturer chose not to submit the supplier's liability, the manufacturer
could not have credited the settlement against the total damages even
if his liability and the settlement, taken together, exceeded the jury
award. Manifest under the Duncan rule is the fact that fifty percent
of the guess work is over for the nonsettling tortfeasor.

A question of great concern deals with what happens when prod-
uct defect is not established. When the trial court submits the issues,
logic dictates that issues involving negligent and strictly liable defend-
ants be included. If the jury finds no defect and these additional is-
sues have not been submitted, the liability of the manufacturers,
suppliers, and the negligent defendants is absolved. 9 An equally
compelling concern arises when a tortfeasor settles with the plaintiff.
Is the nonsettling tortfeasor required to sue the settling tortfeasor to

88. Duncan, 665 S.W.2d at 432.
89. See Duncan, 665 S.W.2d at 433 (Cessna failed to preserve testimony on negligence by

bill of exception and, therefore, forfeited issues on contribution); see also Acord v. General
Motors Corp., 669 S.W.2d 111, 117 (Tex. 1984).
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receive credit for the settlement against the jury award? The answer
is no, because the liability of a tortfeasor who settled may be submit-
ted to the jury even though he is not a party to the lawsuit. 90 The
supreme court addressed this concern in a post-Duncan decision,
Acord v. General Motors Corp.9' In that case American Tire had set-
tled with Acord, and American Tire had been dismissed prior to trial.
American Tire's causation was not submitted to the jury and the
court on remand stated:

General Motors will be entitled to submit American Tire's causa-
tion to the jury so that its own liability to Acord, if any, may be
reduced by the share of causation assigned to American Tire. If
American Tire's share of causation is not submitted to and found
by the jury, General Motors will receive no credit for the
settlement.

The settling party's liability can be determined even though
the settler is not joined. Requiring joinder of a settling tortfeasor
as a party serves no useful purpose.9 2

Left unresolved is the question of what the outcome is when one
or more of the tortfeasors settle prior to trial. Assume that a plaintiff
settles with an alleged negligent tortfeasor and the only remaining
tortfeasors are the strictly liable ones. The strictly liable nonsettling
tortfeasor must submit the liability of the settling tortfeasor to the
jury in order to get credit for the settling tortfeasor's percentage of
causation.93

If the strictly liable defendants settle with a plaintiff leaving only
the negligent parties as defendants, article 2212a should control sub-
mission of the case.94 However, plaintiff, anticipating that a finding of
product defect will assure him of a joint and several recovery against
the nonsettling negligent defendant, may desire to submit the causa-
tion of the strictly liable settling tortfeasors. Because the settlement
will be treated as the settlor's percentage of causation and because the
fifty percent negligence rule under article 2212a would be inapplica-
ble, plaintiff could recover an amount in excess of what he would
otherwise recover in a pure negligence case. The nonsettling
tortfeasor should argue, nevertheless, that the submission theory of

90. See Acord v. General Motors Corp., 669 S.W.2d 111, 117 (Tex. 1984).
91. 669 S.W.2d 111 (Tex. 1984).
92. Id. at 117.
93. Id.; see also Duncan, 665 S.W.2d at 429 (in order for percent credit to be given to

settling tortfeasors, liability must be submitted to jury).
94. Duncan, 665 S.W.2d at 429.
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Acord is unavailable to the plaintiff because the only purpose in sub-
mitting the settling tortfeasor's causation is for credit against the non-
settling tortfeasor's liability.9" Logic dictates that the option is with
the party having liability because a plaintiff can only pursue the re-
maining claim.96 A plaintiff could, however, accomplish submitting
the liability of a settling strictly liable defendant to the jury through
the use of a "Mary Carter" agreement.97 This procedure gives effect
to Cypress Creek Utility Service Co. v. Muller,98 which requires that
the settling defendant be a party to the suit at the time that the case is
submitted to the jury. This procedure also complies with the wording
of subdivision 2(e) of article 2212a.

V. CONCLUSION

Prior to 1973 there were problems in our law of negligence, other
than contributory negligence, which required correction. Settlements
were discouraged because the nonsettling defendant received two bites
at the apple. The nonsettling defendant had the advantage of both the
pro rata recovery doctrine and the common-law settlement credit
rule. He was assured that he would never pay more than his pro rata
share, and yet, he could go to trial with the possibility of paying even
less.

By carving out negligence as its province, article 2212a set out to
deal specifically with the contribution rights of the defendants. And
by delineating when the nonsettling defendant is entitled to a percent-
age credit rather than a dollar-for-dollar credit, article 2212a recon-
ciled much of the inequity associated with making early settlements.
This legislation did not cover newly exposed areas in tort and courts
were perplexed in their effort to stretch article 2212 again and again
to cover the newly exposed areas. These voids created uneven results
among the parties, requiring the Texas Supreme Court to act.

It is the Texas Supreme Court's duty to recognize voids in our
legal system and through its rule making power, particularly common
law, fill those voids thereby prodding the legal system to the desired
plateau. The absence of a rule for cases that fell outside of article
2212 and 2212a was of particular concern. By establishing the per-
cent credit rule for product defect cases, the court satisfied a void.

95. Acord, 669 S.W.2d at 117.
96. McMillen v. Klingensmith, 467 S.W.2d 193, 196-97 (Tex. 1971).
97. See supra note 40 and accompanying text.
98. 640 S.W.2d 860, 866 (Tex. 1982).
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The effect of this rule is that now nonsettling tortfeasors shift their
focus from the dollar amount of plaintiff's recovery to their own lia-
bility. It prevents settling tortfeasors from benefitting from their own
settlement while protecting them from further liability.

The modified settlement credit rule and the proportionate reduc-
tion doctrine will continue to apply in negligence cases. Therefore,
the liability of a settling tortfeasor must be submitted to the jury to
avoid waiving the benefits provided statutorily as well as those under
common law.


