
JOINDER OF OFFENSES UNDER ARTICLE
21.24 OF THE TEXAS CODE OF

CRIMINAL PROCEDURE: A RETURN
TO THE COMMON LAW?

Article 21.24 of the Texas Code of Criminal Procedure governs
the joinder of offenses in indictments. It controls the number of of-
fenses the state may charge in one indictment, and when joined with
other rules,1 how many convictions may be obtained from a single
indictment. An issue of joinder under article 21.24 might arise any
time more than one offense is being charged in a single indictment.
During the history of article 21.24 and its predecessors,2 most of the
problems with it have arisen in the context of improper joinder (e.g.,
offenses from separate criminal transactions) or multiple convictions
from an indictment. This Comment will trace the history of article
21.24 in Texas, from its beginnings as article 433 to its final revision in
1974. Next, the most recent interpretations of article 21.24 will be
discussed in light of those revisions. Finally, this Comment will ana-
lyze the changes in article 21.24 wrought by recent cases, and will
propose solutions to the immediate problems as well as a solution for
the larger problem.

I. HISTORY AND DEVELOPMENT OF ARTICLE 21.24

A. Early Statutory Development

Texas criminal procedure has traditionally included a rule
against procuring multiple convictions from a single indictment. 3

This was the rule at common law before any statutory codes had been
enacted by the legislature.4 The rule developed from two different

1. See infra notes 5-6 and accompanying text for a discussion of these rules.
2. See infra text accompanying notes 3-21 for the development of article 21.24.
3. See Ex parte Siller, 686 S.W.2d 617, 619 n.2 (Tex. Crim. App. 1985) (en banc); see

also Drake v. State, 686 S.W.2d 935, 936 (Tex. Crim. App. 1985) (en banc) (a first principle of
Texas criminal jurisprudence is that "a general verdict of guilty is a judgment of conviction of
but one offense and imposition of but one sentence"); Crawford v. State, 31 Tex. Crim. 51, 54,
19 S.W. 766, 767 (1892) (when two or more felonies are charged in one indictment, there can
be only one conviction).

4. See Dalton v. State, 4 Tex. Ct. App. 333, 336 (1878); Weathersby v. State, 1 Tex. Ct.
App. 643, 645 (1877).
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principles, one requiring that the verdict in every criminal action be
general,5 and the other allowing two or more offenses to be alleged in
separate counts of the same indictment.6

In 1879, the common-law rule of joinder was codified as article
433 of the Code of Criminal Procedure.7 Article 433 provided: "An
indictment or information may contain as many counts charging the
same offense as an attorney who prepares it may think necessary to
insert, and an indictment or information shall be sufficient if any one
of the counts is sufficient."' Initially, Texas courts continued to treat
joinder as they had under the common law: the state could allege one
offense in one indictment, although alleging various ways the offense
might have been committed was proper.9 In 1895 the Texas Court of
Criminal Appeals decided Dill v. State. l0 In Dill, the court stated that
the word "offense," as used in the statute (article 433), was under-
stood to mean "criminal transaction."" l In the same year Dill was
decided, article 433 was renumbered as article 469 of the Code of
Criminal Procedure.12 Dill appeared to mark a change in the con-
struction of article 469, although subsequent cases occasionally dis-
agreed, construing "same offenses" literally. 13

The Texas Legislature revised and digested the general laws of
the state in 1925.14 Once again, the joinder of offenses provision was
given a new number: article 417.5 Yet, the language of the statute
remained the same and its construction by Texas courts continued

5. See TEX. CODE CRIM. PROC. ANN. art. 37.07 (Vernon 1981). Section l(a) of this
provision provides: "The verdict in every criminal action must be general. When there are
special pleas on which a jury is to find they must say in their verdict that the allegations in
such pleas are true or untrue."

6. See Boles v. State, 13 Tex. Ct. App. 650, 655-56 (1883).
7. See II WILLSON'S CRIMINAL TEXAS STATUTES 123-24 (1888).
8. J. WHITE, THE PENAL CODE OF THE STATE OF TEXAS 6 (1897).
9. See, e.g., Crawford v. State, 31 Tex. Crim. 51, 54, 19 S.W. 766, 767 (1892) (multiple

counts in one indictment were to "meet the various phases of the testimony," not to obtain
separate convictions); Shubert v. State, 20 Tex. Ct. App. 320, 330 (1886) (it was commendable
to insert in an indictment as many counts as necessary to prepare for all possible contingencies
in the evidence).

10. 35 Tex. Crim. 240, 33 S.W. 126 (1895).
11. Id. at 242, 33 S.W. at 126.
12. See J. WHITE, supra note 8, at 6.
13. See, e.g., Wimberly v. State, 95 Tex. Crim. 102, 105, 252 S.W. 787, 789 (1923) (charg-

ing in separate counts to satisfy the evidence presented at trial is commendable); Johnson v.
State, 52 Tex. Crim. 201, 203, 107 S.W. 52, 53 (1907) (charging the same offense in different
ways is expressly provided for in article 469).

14. See Tex. Code Crim. Proc. Ann. at iii (Vernon 1925).
15. See id. art. 417.
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unchanged. 16
The next development of the joinder provision involved misde-

meanors. Despite the fact that article 417 and its predecessors in-
cluded "misdemeanors" within their purview,' 7 traditionally the
statute was applied only to felonies."8 Thus, misdemeanors arising
out of separate criminal transactions historically could be charged in
one indictment.19 However, in 1959, the legislature changed this rule
by enacting article 408a, providing that only one offense could be
charged in a single information.2" The result of the revision was to
harmonize the rule as it related to felonies and misdemeanors, al-
lowing the state to allege in one indictment multiple offenses that
arose out of the same transaction.

B. Recent Statutory Development

It did not take long for the legislature to tamper with articles 417
and 408a. Only six years after the enactment of article 408a, the Code
was again revised and articles 417 and 408a were combined to form
article 21.24.21 This new provision, in addition to applying to both
felonies and misdemeanors, included additional language. The statute
provided:

An indictment, information or complaint may contain as many
counts charging the same offense as the attorney who prepares it,
acting in good faith, may think necessary to insert, but may not
charge more than one offense. An indictment or information shall
be sufficient if any one of its counts be sufficient.22

From its inception, the statute was subject to some ambiguity. In his
Special Commentary to article 21.24, Judge Onion stated that the
word "offense" was susceptible to more than one interpretation con-

16. See, e.g., Jackson v. State, 131 Tex. Crim. 287, 288, 98 S.W.2d 193, 194 (1936) (when
a single act or transaction constitutes two or more offenses, they may be alleged in one indict-
ment if they are out of the same transaction).

17. See supra text accompanying note 8.
18. See, e.g., Green v. State, 167 Tex. Crim. 272, 281, 320 S.W.2d 818, 824 (1958) (differ-

ent misdemeanor offenses may be alleged in several counts of one indictment); Alexander v.
State, 27 Tex. Ct. App. 533, 536, 11 S.W. 628, 629 (1889) (an indictment may include multiple
counts charging distinct misdemeanors).

19. See Donahoo v. State, 159 Tex. Crim. 334, 335, 264 S.W.2d 108, 109 (1954).
20. TEX. CODE CRIM. PROC. ANN. art. 408a (Vernon Supp. 1959). Article 408a stated:

"Provided, further, that in charging any such offense or any other offense of the grade of
misdemeanor not more than one offense may be charged or alleged in the same complaint,
information, or indictment."

21. See id. art. 21.24 (Vernon 1965).
22. Id. (emphasis added).
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cerning its intended meaning.23 The cases, however, continued to in-
terpret "offense" to mean criminal transaction.

A prime example of that construction is Vannerson v. State.24

The indictment in Vannerson contained three counts alleging two of-
fenses that arose out of the same criminal transaction. 25 Based on the
traditional rule allowing joinder of multiple offenses arising out of a
single transaction, the court overruled the defendant's motion to
quash the indictment. 26 The court did not mention the language ad-
ded to article 21.24 by the 1965 revision or the effect of combining
articles 417 and 408a.27  Rather, the court resolved Judge Onion's
feared ambiguity with alarming simplicity-by construing "offense"
to mean "criminal transaction. '28 Thus, only one transaction could
be alleged in a single indictment and only one conviction could be
obtained for each indictment.29 Subsequent cases followed Vannerson
without fail.3 °

In conjunction with the 1974 revision of the Texas Penal Code,
the legislature once again undertook a modification of the rules sur-
rounding joinder of offenses in indictments. The new Penal Code in-

23. Onion, Special Commentary, 2 TEX. CODE CRIM. PROC. ANN. 136 (Vernon 1966).

24. 408 S.W.2d 228 (Tex. Crim. App. 1966).
25. Id. at 229. The first count alleged the making of a false instrument and included

explanatory statements. The second count included similar allegations to the first, and the
third alleged that the defendant knowingly and fraudulently passed a forged instrument in
writing. Id.

26. Id.
27. Id. For a discussion of the error of the Vannerson court's ways, see infra note 95 and

accompanying text.

28. 408 S.W.2d at 229.
29. Drake v. State, 686 S.W.2d 935, 939-40 (Tex. Crim. App. 1985). Traditionally, the

practice of alleging multiple offenses in one indictment was reconciled to the one indictment-
one conviction rule through a forced election by the state. The rule was that the defendant
may compel the state to elect during the trial on which count it will rely to obtain a conviction.
See Crocker v. State, 573 S.W.2d 190, 197 (Tex. Crim. App. 1978) (citing Jackson v. State, 131
Tex. Crim. 287, 288, 98 S.W.2d 193, 194 (1936)). The state could refuse to elect, in which case
the court would submit each of the counts to the jury conditionally- a conviction may be
returned on only one offense. Id. (citing Jackson, 131 Tex. Crim. at 288, 98 S.W.2d at 194).

30. See, e.g., Crocker v. State, 573 S.W.2d 190, 197 (Tex. Crim. App. 1978) (citing Van-
nerson for the rule that the state may allege two or more offenses in one indictment in separate
counts if the offenses arise out of the same incident, act or transaction); Ex parte Easley, 490
S.W.2d 570, 571 (Tex. Crim. App. 1972) (indictment may contain as many counts as is
thought necessary to meet the proof as it transpires and to prevent a variance in the proof at
trial without violating article 21.24). Crocker was decided under the 1965 statute because the
relevant acts occurred before the new article 21.24 was enacted. See Drake, 686 S.W.2d at 949
n.12.
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eluded its own concept of multiple prosecutions,3 1 requiring the
legislature to revise article 21.24 so that it would be compatible with
the new provisions. To fully understand the provisions of chapter
three in the Penal Code, dealing with multiple prosecutions, one must
realize what the legislature did not mean. This understanding can be
obtained by an analysis of the 1970 proposed penal code which was
ultimately substantially rejected by the Texas Legislature. 32 The pro-
posed code provisions contained a definition of criminal episode that
was broader than the transactional concept formerly used by the
courts. "Criminal episode" was defined to include criminal solicita-
tion and criminal conspiracy or any conduct directed toward the ac-
complishment of a single criminal objective.33 The intent behind use
of the criminal episode concept was to create uniformity, which was
lacking with use of the criminal transaction criterion. 4 Under the
proposal, the state would be required to join "all offenses arising out
of the same criminal episode" unless one of three contingencies ex-
isted. 35 The exceptions provided for situations in which one court did
not have jurisdiction over all the offenses,36 the state failed to establish

31. See TEX. PENAL CODE ANN. ch. 3 (Vernon 1974).
32. See Drake, 686 S.W.2d at 940. The relevant provisions of the proposed revision

included:
§ 3.01. In this chapter, unless the context requires a different definition, "criminal
episode" means all conduct, including criminal solicitation and criminal conspiracy,
incident to the attempt or accomplishment of a single criminal objective, even though
the harm is directed toward or inflicted upon more than one person.
§ 3.02(a). A defendant may be prosecuted in a single criminal action for all offenses
arising out of the same criminal episode.
(b) The state must join in a single criminal action all offenses arising out of the same
criminal episode unless:

(1) The court severs one or more of the offenses under Code of Criminal Proce-
dure article 36.09; or

(2) evidence to establish probable guilt of the offense for which a subsequent
prosecution is sought was not known to the state at the time the former prosecution
commenced; or

(3) the offenses are not within the jurisdiction of a single court and the former
prosecution did not originate in a county-level or district court.

Texas Penal Code, A Proposed Revision ch. 3 (Final Draft, Oct. 1970) [hereinafter cited as
Proposed Revision].

33. Proposed Revision § 3.01.
34. See id. committee comment. The comment to § 3.01 named five different ways Texas

courts had applied the criminal transaction standard. It had been held to mean: (1) "all acts

committed at the same time and place..."; (2) one act; (3) one act and one volition; (4) one
continuous transaction; and (5) all offenses involving the same evidence, facts, and elements.
Id. (citations omitted).

35. Proposed Revision § 3.02(b).
36. Id. § 3.02(b)(3).
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probable guilt of the offense which was the subject of the second pros-
ecution at the time of the first,37 and where the court opted to sever
one or more of the offenses.3"

Despite the attractiveness of the proposal's uniformity, it was re-
jected except as it pertained to property offenses.39 The Penal Code,
in section 3.01, provides: "In this chapter, 'criminal episode' means
the repeated commission of any one offense defined in Title 7 of this
code (Offenses Against Property)."'' Thus, under the adopted Penal
Code, criminal episode received a limited definition, applying only to
property offenses.

Consistent with the new terminology (criminal episode) and the
new chapter of the Penal Code, article 21.24 took on a new look. The
revised provision stated:

(a) Two or more offenses may be joined in a single indictment,
information, or complaint, with each offense stated in a separate
count, if the offenses arise out of the same criminal episode, as de-
fined in Chapter 3 of the Penal Code.
(b) A count may contain as many separate paragraphs charging
the same offense as necessary, but no paragraph may charge more
than one offense.
(c) A count is sufficient if any one of its paragraphs is sufficient.
An indictment, information, or complaint is sufficient if any one of
its counts is sufficient.4'
The most immediate impact of the revisions concerns the prose-

cution of property offenses. Multiple property offenses arising out of
different transactions could be joined in separate counts of the same
indictment, and multiple convictions could be imposed in a single ac-

37. Id. § 3.02(b)(2).
38. Id. § 3.02(b)(1).
39. TEX. PENAL CODE ANN. § 3.01 (Vernon 1974).

40. Id. The relevant provisions of the rest of chapter 3 of the Penal Code include:
3.02(a). A defendant may be prosecuted in a single criminal action for all offenses
arising out of the same criminal episode.

(c) If a judgment of guilt is reversed. . . and a new trial ordered, the state may
not prosecute in a single criminal action in the new trial any offense not joined in the
former prosecution unless evidence to establish probable guilt for that offense was not
known to the appropriate prosecuting official at the time the first prosecution
commenced.
3.03 When the accused is found guilty of more than one offense arising out of the
same criminal episode prosecuted in a single criminal action . . . sentences shall run
concurrently.

41. TEX. CODE CRIM. PROC. ANN. art. 21.24 (Vernon Supp. 1986).
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tion. 2 In White v. State,4 3 the court of criminal appeals recognized
that three offenses of aggravated robbery constituted the repeated
commission of a title VII offense, thus validating joinder of the of-
fenses in three counts of one indictment." However, one limitation
on the joinder rule was that the same offense must be committed re-
peatedly. Thus, the commission of burglary and theft failed to satisfy
the demands of the statute.45

The more difficult question concerns the effect of the changes on
the joinder of nonproperty offenses. Initially, the revised statute went
unnoticed by the courts. In Garcia v. State," the court of criminal
appeals stated that chapter three of the Penal Code abolished the sin-
gle conviction-single indictment rule as to property offenses.47 How-
ever, the court in Garcia apparently felt that the old rule, which
allowed the allegation in one indictment of multiple offenses when
they arose out of one criminal transaction, was still valid as applied to
nonproperty offenses.48 Similarly, in Thomas v. State,49 the court of
criminal appeals concluded that article 21.24 allowed multi-count in-
dictments so that the state could vary what was charged to avoid a
lack of harmony between the allegation and proofs.5 However, the
court's conclusion was reached with support from Ex parte Easley,1 a
pre-1974 revision case. 2 Because of the significant changes effected
by the 1974 revision, such reliance may have been unjustified. Fur-
thermore, Patterson v. State5 3 held that the offenses of possession of
marijuana and possession of a firearm by a felon were improperly
joined in one indictment because they were not violations of title VII
of the Penal Code.54 Although that decision appears to give some
recognition to the 1974 revision, the court may simply have con-

42. TEX. PENAL CODE ANN. § 3.03 (Vernon 1974). However, the statute provides that
the sentences are to run concurrently. Id.; see supra note 40.

43. 543 S.W.2d 130 (Tex. Crim. App. 1976).
44. Id. at 131. The problem for the court in this case was that only one sentence had

been assessed by the trial court. Id. at 131-32.
45. See Jordan v. State, 552 S.W.2d 478, 479 (Tex. Crim. App. 1977).
46. 574 S.W.2d 133 (Tex. Crim. App. 1978).
47. Id. at 134.
48. Id.
49. 621 S.W.2d 158 (Tex. Crim. App. 1980).
50. Id. at 162, (quoting Boren v. State, 23 Tex. Ct. App. 28, 34, 4 S.W. 463, 464-65

(1887)).
51. 490 S.W.2d 570 (Tex. Crim. App. 1972).
52. 621 S.W.2d at 163.
53. 581 S.W.2d 696 (Tex. Crim. App. 1979).
54. Id. at 697 n. 1.
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cluded that the offenses were committed in separate criminal transac-
tions, thus prohibiting their joinder in a single indictment.

C. Abandonment of the Carving Doctrine

An integral part of the operation of the rules involving joinder of
offenses in Texas criminal procedure was the carving doctrine, a rule
that allowed the state only one conviction for each criminal transac-
tion.5 Judge White announced the definitive characterization of the
carving doctrine: "The prosecutor had a right to carve as large an
offense out of [the] transaction as he could, but yet [he] must cut only
once."56 Thus, while article 21.24 and its predecessors prevented
prosecutors from joining multiple criminal transactions in one indict-
ment,57 the carving doctrine prohibited prosecutors from obtaining
multiple convictions from one criminal transaction.5" Working to-
gether, the two concepts formed a rule that allowed only one convic-
tion from a single indictment.

The long-standing relationship between joinder and the carving
doctrine came to an abrupt end with the court of criminal appeals'
decision in Exparte McWilliams.5 9 The court's opinion on the state's
motion for rehearing resulted in abandonment of the carving doc-
trine.' The doctrine was abolished because it encouraged crime, was
difficult to apply, and was not constitutionally required; rather, it had
only been a judicial creation.6 In place of the carving doctrine, the
court adopted the so-called Blockburger test formulated earlier by the
United States Supreme Court for determining what constitutes the
same offense for jeopardy purposes.62 Under the new standard,
whether multiple offenses are considered separate is determined by
whether each statutory provision requires proof of a fact which the

55. See generally Comment, One Transaction-One Conviction: The Texas Doctrine of
Carving, 25 BAYLOR L. REV. 623, 623-36 (1973) (discussing basis and evolution of carving
doctrine).

56. Quitzow v. State, 1 Tex. Ct. App. 47, 53-54 (1876).
57. See supra parts IA and IB of this Comment.
58. See Drake v. State, 686 S.W.2d 935, 938 (Tex. Crim. App. 1985) (en banc); see also

Comment, supra note 55, at 623-26 (discussing cases that have held that once the prosecution
carves out part of a transaction and gets a conviction, no other conviction on that transaction
may be obtained).

59. 634 S.W.2d 815 (Tex. Crim. App. 1982).
60. Id. at 822.
61. Id. at 822-24.
62. Id. at 824.
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other does not.63

Abolition of the carving doctrine made reconsideration of the
one transaction-one conviction rule inevitable. In the absence of the
protection afforded by carving, could a defendant receive multiple
convictions arising from a single transaction? At least one court of
appeals said yes.' The Corpus Christi Court of Appeals, in Martinez
v. State,65 held that the decision in Ex parte McWilliams explicitly
authorized multiple convictions from the same criminal transaction.66

However, the court questioned whether multiple indictments were
necessary to obtain additional convictions.6 7 Ultimately, the court
concluded that although the carving doctrine had been abandoned,
the one indictment-one conviction rule had not been changed.68

D. Meeks v. State

More than nine years after the revision of article 21.24 and al-
most one year after Ex parte McWilliams was decided, the court of
criminal appeals addressed article 21.24 in light of its varied past in
Meeks v. State.6 9 In Meeks, the defendant was charged with breaking
and entering a motor vehicle, theft, and credit card abuse in one in-
dictment.70 Due to some procedural errors made by the defendant's
counsel, no error was preserved for review. However, the court held
that under article 21.24, even without the procedural errors, the in-
dictment was not defective.7" That conclusion was reached by an ex-
amination of the recent history of article 21.24. Vannerson v. State7 2

63. Id.; see Blockburger v. United States, 284 U.S. 299, 304 (1932).
64. See Martinez v. State, 662 S.W.2d 393, 395 (Tex. App.- Corpus Christi 1983, pet.

refd).
65. 662 S.W.2d 393 (Tex. App.-Corpus Christi 1983, pet. refd).
66. Id. at 395.
67. Id. at 396.
68. Id.
69. 653 S.W.2d 6, 10-11 (Tex. Crim. App. 1983). However, even though it addressed

article 21.24, one is forced to question the weight of the court's words. Before even discussing
article 21.24, the court pointed out that the question whether the trial court erred in overruling
the motion to quash the indictment was moot because the defendant's objection was different
on appeal than it had been at the trial level. Id. at 10. Thus, the court's decision respecting
21.24 must be considered wholly gratuitous.

70. Id. at 8. The defendant was convicted of credit card abuse, but acquitted of breaking
and entering, and the theft charge was not submitted to the jury. Id.

71. Id. at 10. Defendant's counsel changed his objection to the indictment on appeal. At
trial he objected to the joinder of theft and credit card abuse, while on appeal he objected to
the joinder of credit card abuse and breaking and entering. Id.

72. 408 S.W.2d 228 (Tex. Crim. App. 1966); see supra notes 24-29 and accompanying
text.
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established the rule that the state may allege multiple offenses in one
indictment provided they arose out of the same incident or transac-
tion. 73 Furthermore, the court felt that the 1974 revision of article
21.24 did not alter that previous rule, but instead that the new lan-
guage provided an exception to the rule.7 4 In other words, after 1974,
the state could allege in one indictment the repeated commission of a
property offense as many times as it was committed, regardless of
whether the acts were committed in the same criminal transaction.
However, the rule as applied to nonproperty offenses remained the
same.

75

The court found support for its position from the wording of the
revised provision. Since the statute said "may" join in a single indict-
ment the commission of two or more offenses,76 there was no express
language stating that this was the only instance in which the state
might do SO.

7 7 Moreover, the court found support from the commen-
tary to section 3.01 of the Penal Code,78 which stated that criminal
episode was defined to allow aggregation of property values resulting
in felony status being more easily alleged when the property offense
was committed repeatedly. That policy, the court concluded, was
best achieved by eliminating the single transaction rule as it applied to
property offenses.79

II. THE PRESENT STATUS OF ARTICLE 21.24

A. Drake v. State

Following Meeks, the next time the court of criminal appeals re-
viewed article 21.24, it did so in two cases decided the same day:
Drake v. State8" and Ex parte Siller.81 Both cases placed squarely
before the court the issues of what the prosecution could join in a
single indictment and how many convictions could be obtained from
one indictment.

8 2

73. 653 S.W.2d at 10-11 (citing Koah v. State, 604 S.W.2d 156 (Tex. Crim. App. 1980)).
74. Id. at 11.
75. Id.
76. See supra text accompanying note 41 (full reproduction of 1974 version of article

21.24).
77. 653 S.W.2d at 11.
78. Id.
79. Id. (citing TEX. PENAL CODE ANN. § 3.01 practice commentary (Vernon 1974)).
80. 686 S.W.2d 935 (Tex. Crim. App. 1985) (en banc).
81. 686 S.W.2d 617 (Tex. Crim. App. 1985) (en banc).
82. See Drake, 686 S.W.2d at 937; Siller, 686 S.W.2d at 618.
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In Drake, the defendant was charged with a three-count indict-
ment, each count alleging a separate offense.8 3 The indictment also
alleged that the offenses were committed by the defendant in one
criminal transaction. The state abandoned all allegations except two
charges of attempted capital murder of separate victims before sub-
mitting the case to the jury. 4 The jury returned a verdict of guilty on
both counts and the two twenty-five year sentences were cumulated. 5

The Waco Court of Appeals affirmed both convictions, finding that
the two offenses of attempted capital murder arose out of separate
criminal transactions.8 6 The court of criminal appeals affirmed the
lower court judgment, but not before it rewrote the law concerning
joinder of offenses under article 21.24.87

The court formulated the issue it had to decide in Drake in the
first few sentences of the opinion. Simply phrased, the court found
that the issue was whether the one indictment-one conviction rule was
still a valid "first principle" of criminal law jurisprudence in Texas. 8

Ironically, although the court ultimately concluded that the rule was
still fundamental to Texas criminal procedure, the defendant, Drake,
ended up with two convictions from offenses that had been alleged in
one indictment.8 9

Initially, the court determined that the carving doctrine had no
application to the case because more than one criminal transaction
was involved. 90 Inasmuch as a basic premise of the carving doctrine is
that only one transaction occurred, the doctrine has no effect in multi-

83. 686 S.W.2d at 936. Paragraph 1 of count one charged Drake with attempted capital
murder of Police Officer Thurman. Paragraph 2 alleged a deadly assault on Thurman. Count
II charged attempted capital murder of Officer Stone and Count III the burglary of a building
(paragraph 1) and felony theft (paragraph 2). Id.

84. Id.
85. Id. at 936-37.
86. Id. at 937. The court of appeals opinion was unpublished, but according to Drake,

the appellate court stated: "The offenses were ... distinct assaults against two different per-
sons, sufficiently separated by time and place .... .. Id. (quoting Waco Court of Appeals
opinion, Cause No. 10-83-057-CR). This conclusion by the appeals court is interesting, espe-
cially when one realizes that the state admitted in Drake's indictment that the offenses arose
out of the same transaction. Id. at 936.

87. See id. at 943-45.
88. Id. at 936.
89. See infra notes 198-200 and accompanying text (discussion of why this occurred in

Drake).
90. 686 S.W.2d at 937-38. The state argued that the abandonment of the carving doc-

trine made obtaining multiple convictions from one indictment less than fundamental error.
Id. at 937. Thus, the state asserted, since Drake failed to object to the joinder at trial, he could
not raise the issue for the first time on appeal. Id. at 944.
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pie transaction situations.91 Next, the court reviewed the develop-
ment of article 21.24 since its 1965 revision.92 The court found that
the 1974 revision of article 21.24 demonstrated a clear legislative in-
tent to remove the gloss of "criminal transaction" that had been ap-
plied to "offense." Instead, the legislature inserted a limited definition
of criminal episode to govern joinder of property offenses. 93

Based upon its reading of the 1974 revision of article 21.24, the
court substantially disagreed with the Meeks reasoning. 94 First, the
court pointed out that the Meeks court failed to take notice of the
1965 revision of article 21.24. The conclusion of the Vannerson court
with regard to article 21.24 was nothing more than a statement of
what the rule had always been.95 Thus, the value of Vannerson was its
conclusion that the revised version did not proscribe the prior practice
of charging same transaction offenses in one indictment.96 Second,
the Drake court took issue with the statement in Meeks that "the new
wording of article 21.24 . . .continues to permit the state to allege
more than one offense in a single indictment . . . . 9 Rather, the
court of criminal appeals asserted that the new article 21.24 could not
be read in such a way since the legislature rejected the almost identi-
cal concept in the 1970 proposed revision." Furthermore, the court
stated that the 1974 revision of article 21.24 impliedly repealed the
1965 version. Thus, the construction of the 1965 statute, that multi-
ple offenses could be joined in separate counts of one indictment, if
they occurred in a single transaction, was impliedly repealed as well. 9

The last step in the analysis is obvious: the legislature, by its 1974
revision, effectively removed the authority to charge multiple offenses
in one indictment, even if the offenses arose out of the same criminal
transaction." The result of the decision in Drake is a return to the

91. See supra notes 55-58 and accompanying text (briefly explaining carving doctrine).
92. 686 S.W.2d at 939.
93. Id. at 940.
94. Id. at 942; see supra notes 69-79 and accompanying text (discussion of Meeks).
95. 686 S.W.2d at 942.
96. Id. However, as noted by the Drake court in its Appendix to the opinion, Vannerson

seems to have misinterpreted article 21.24. The interpretation given the provision by the Van-
nerson court was no different than had been the practice for many years within the state. Yet,
additional language had been included in 1965 and it must be assumed to have had some effect.
Id. at 949 n.11.

97. Id. at 943 (quoting Meeks, 653 S.W.2d at 11).
98. Id.; see supra notes 32-38 and accompanying text (discussing 1970 proposed revision

of Penal Code).
99. 686 S.W.2d at 943.

100. See id. Of course, this holding only means that such authority no longer rests in
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common-law rule: several counts may be included in an indictment
only to meet the evidence as it might vary in presentation.'°

However, simply determining the proper construction of article
21.24 was not enough to decide the issue in Drake. Because the de-
fendant failed to object to the joinder of multiple offenses in one in-
dictment or to the dual convictions obtained by the state, the court
had to decide if a defective indictment under article 21.24 constituted
fundamental error. 102 The court of criminal appeals formulated two
distinct rules to govern this issue."0 3 The first rule controls situations
in which all the counts arise from the same criminal transaction.1

0
4

Under this rule, the state is limited to one conviction under the con-
cept that it satisfactorily "appropriates the guilty intent" that makes
the various offenses one. 105 No matter how many counts are included
in the indictment, there is only one offense for which the defendant
may be convicted and punished. Thus, the trial court does not have
the "legal authority" to enter judgment for more than one offense. 106

The second rule controls situations in which the counts arise
from separate transactions.'07 When those circumstances are present,
the defendant can force the state to elect on which count or transac-
tion it will prosecute."08 However, if the election is not demanded by
the defendant and he does not protest against multiple convictions
under one indictment, the defendant is considered to have waived that
right.'o09 The court should not feel compelled to raise the propriety of
the indictment sua sponte." 0

article 21.24. It is possible that the authority might be found elsewhere, although it has not
been found since 1974.

101. Id. at 944; see supra note 19 and accompanying text.
102. See 686 S.W.2d at 944. An indictment that is fundamentally defective is void ab

initio, meaning that the trial court lacked jurisdiction over the defendant. This allows the
defendant to attack the defective indictment at any time, including for the first time on appeal.
M. Collins, Advanced Criminal Law Course B-48 (1981) (sponsored by State Bar of Texas).

103. See 686 S.W.2d at 944.
104. See id.
105. Id. (quoting Crawford v. State, 31 Tex. Crim. 51, 54-55, 19 S.W. 766, 767 (1892)).
106. Id. at 944 (quoting Ex parte Easley, 490 S.W.2d 570, 571 (Tex. Crim. App. 1972)).
107. See id. at 944. r

108. Id. (quoting McKenzie v. State, 32 Tex. Crim. 568, 575, 25 S.W. 426, 426 (1894)).
109. Id.; see TEX. CODE CRIM. PROC. ANN. art. 1.14 (Vernon 1977).
110. 686 S.W.2d at 944-45 (quoting Wimberly v. State, 94 Tex. Crim. 1, 2, 249 S.W. 497,

497 (1923)). One rationale for this rule requiring an objection in multiple transaction situa-
tions was that the defendant might not object to such a joinder "on the theory... that a plea
of former conviction or acquittal would avail him in bar of further action on any act or offense
included in the indictment." Id. at 945 (quoting Banks v. State, 93 Tex. Crim. 117, 121, 246
S.W. 377, 379 (1922)).
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The effect of the two rules is that same transaction indictments
charging multiple offenses constitute fundamental error that can be
objected to at any time during a proceeding (including on appeal),
while different transaction indictments alleging multiple offenses do
not constitute fundamental error, but must be objected to at trial.
Thus, Drake's convictions were affirmed since they arose out of differ-
ent transactions and he failed to object at the trial level."'

B. Ex parte Siller

The court of criminal appeals decided Drake on the same day it
handed down its decision in Ex parte Siller."2 In Siller, the indict-
ment contained two counts alleging rape of a child and sexual contact
with the same child on the same day. "3 The jury found the defendant
guilty on both counts and the trial court imposed separate sentences
of thirty and ten years to run concurrently. After the court of appeals
affirmed, the court of criminal appeals granted a writ of habeas
corpus. 4

The court proceeded on the theory that article 37.07 of the Texas
Code of Criminal Procedure demands that only one conviction and
one punishment issue from a single indictment.' 'I The state argued
that the one indictment-one conviction rule was no longer "a valid
rule of law," without denying that the rule was currently followed as
the law.' 16 First, the argument was that in the absence of the carving
doctrine, the rule had no basis;" 7 and second, the state asserted that
changes in article 37.07 showed a legislative intent to allow procure-
ment of mutiple convictions in one trial for nonproperty offenses." 8

The court rejected both arguments.' 19

The carving doctrine was independent of joinder of offenses in
that it only concerned how much the prosecution could cut out of a
single transaction and allege in one indictment. It did not govern how
many convictions the state could obtain from a single indictment.
Thus, the abolition of the carving doctrine did not affect the one in-

111. See 686 S.W.2d at 945.
112. 686 S.W.2d 617 (Tex. Crim. App. 1985) (en banc).
113. Id. at 618.
114. Id.
115. Id.; see supra note 5 (for relevant text of article 37.07).
116. 686 S.W.2d at 618.
117. Id.
118. Id. at 619.
119. See id. at 619-20.

[Vol. 17:949



JOINDER OF OFFENSES

dictment-one conviction rule.'2 ° Concerning article 37.07, the court
ascertained a very different legislative intent from that found by the
state. 12 1 The court determined that the addition of subsection (c) to
section one and of subsection (c) to section two was merely a part of
the revision of the Code to conform to the 1974 Penal Code. 122 Sub-
section (c) of section one provided:

If the charging instrument contains more than one count or if two
or more offenses are consolidated for trial pursuant to Chapter 3 of
the Penal Code, the jury shall be instructed to return a finding of
guilty or not guilty in a separate verdict as to each count and of-
fense submitted to them.' 23

Section 2(c) provided: "Punishment shall be assessed on each count
on which a finding of guilty has been returned."'1 24 Reading these
amendments in the context of the other 1974 revisions, the court held
that they were added as part of the chapter 3 scheme for multiple
prosecution of property offenses. Furthermore, since the legislature
rejected wording in the 1970 proposed revision that would have ac-
complished much of what the state had asserted, the new provisions
must have restricted meanings-they must only apply to property
offenses. '

25

Based on the one indictment-one conviction rule, the court
granted the defendant relief. ' 26 This result is consistent with the hold-
ing announced in Drake.127 Since the two offenses with which Siller
was charged arose out of the same transaction, the trial court was
without jurisdiction to enter more than one judgment. 128 Thus, even
in the absence of an objection to the multiple convictions at the trial
level, Siller was entitled to habeas corpus relief.

C. Decisions Since Drake and Siller

In the time since the court of criminal appeals rendered Drake
and Siller, the court has had two opportunities to construe the effect

120. Id. at 619.
121. See id. at 619-20.
122. Id. at 620.
123. TEX. CODE CRIM. PROC. ANN. art. 37.07-1(c) (Vernon 1981).
124. Id. art. 37.07-2(c).
125. Id. at 620.
126. Id.
127. See supra notes 102-11 and accompanying text.

128. See Drake, 686 S.W.2d at 944-45.
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of the decisions. Initially, in McIntire v. State,12 9 the court of criminal
appeals held that the trial court was without legal authority to enter
judgment on more than one offense when multiple offenses committed
in the same criminal transaction were also alleged in one indict-
ment.13° In McIntire, the defendant was charged with sexual abuse of
a child and indecency with a child in the same indictment and was
convicted for both offenses."' The court determined that because
both acts occurred within minutes of each other and a single guilty
intent ran through the acts, they were parts of one transaction.132

Therefore, since a single criminal transaction was involved, it did not
matter that the defendant had failed to object to the multiple convic-
tions-the second offense had to be vacated.133

The same result was reached by the court of criminal appeals in
Ex parte Ellison.134 In Ellison, the defendant was convicted of aggra-
vated assault and carrying a weapon on prohibited premises.13 After
concluding that the two offenses arose out of the same transaction, the
court held that only one conviction could be obtained from one indict-
ment. As a result, the court vacated the second conviction. 136 Texas
courts of appeals, in cases involving similar fact situations, have
reached the same result. 137

However, courts of appeals have also been confronted with cases

129. 698 S.W.2d 652 (Tex. Crim. App. 1985) (en banc).
130. Id. at 656.
131. Id. at 655.
132. Id. at 656.
133. See id. at 655. Mclntire took a questionable turn in the court of appeals. In 1983,

after the abolition of the carving doctrine, see supra notes 59-63 and accompanying text, but
before Drake and Siller, the Corpus Christi Court of Appeals held that McIntire could not be
convicted of two offenses that were charged in the same indictment. McIntire v. State, 662
S.W.2d 65, 74 (Tex. App-Corpus Christi 1983, pet. granted). However, it is debatable
whether that was a correct result. Presumably, after carving was abandoned, the state could
obtain more than one conviction from each criminal transaction. See supra notes 64-68 and
accompanying text. Thus, it may have been incorrect for the court of appeals to vacate the
second conviction.

134. 699 S.W.2d at 218 (Tex. Crim. App. 1985).
135. Id. at 219.
136. Id.
137. See Taylor v. State, 693 S.W.2d 4, 7 (Tex. App.- Beaumont 1985, no pet.) (defend-

ant was charged with burglary with intent to commit rape, burglary with intent to commit
theft, and aggravated rape and was convicted of all three; court of appeals vacated the second
and third convictions); Fox v. State, 693 S.W.2d 593, 596-97 (Tex. App.-San Antonio 1985,
no pet.) (defendant was charged with aggravated kidnapping, aggravated rape and aggravated
sexual abuse and was convicted of latter two offenses; court of appeals vacated conviction of
aggravated sexual abuse).
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since Drake and Siller involving multiple convictions for offenses that
were committed in separate transactions but alleged in a single indict-
ment.' 38 The defendant failed to object to the multiple convictions in
all of these cases. 3 9 The effect of that failure was held to constitute
waiver of the defect in three of the cases, resulting in an affirmance of
the multiple convictions. "° Yet, in Fortune v. State,'4 the court held
that, despite the fact the defendant had failed to object at trial to two
convictions for separate transaction offenses, it had to set aside the
second conviction. 4 2 The Beaumont Court of Appeals reached that
result through its interpretation of Siller, which it was forced to fol-
low, although it believed the case was decided incorrectly. 43 It ap-
pears that Fortune is actually the case that reaches the wrong result.
The court should have held that by failing to object the defendent
waived the defect.

III. THE IMPLICATIONS OF THE NEW CONSTRUCTION OF

ARTICLE 21.24

A. The Effect on Charging Practices

One of the significant changes in the law of joinder brought about
by Drake is the abrogation of the rule allowing joinder in one indict-
ment of two or more offenses.'" Although the Drake court never
affirmatively stated the new rule, it did say, "we cannot hold that a
pleader may allege 'in a single indictment two or more offenses in
separate counts if the offenses arise out of the same incident, act, or

138. See Holcomb v. State, 696 S.W.2d 190, 192-93 (Tex. App.-Houston [lst Dist.] 1985,
no pet.) (defendant was convicted of aggravated sexual assault and aggravated robbery and
court of appeals determined that offenses arose out of separate transactions); Boulding v. State,
696 S.W.2d 457, 458-59 (Tex. App.-Houston [14th Dist.] 1985, no pet.) (defendant was con-
victed of two charges of sexual abuse of a child; offenses were held to be "separate"); Honc v.
State, 698 S.W.2d 218, 220 (Tex. App.-Corpus Christi 1985, no pet.) (defendant pleaded nolo
contendre to sexual assault; indecency with a child and injury to a child, all separate offenses
committed over period of fourteen months); Fortune v. State, 699 S.W.2d 706, 706 (Tex.
App.- Beaumont 1985, no pet.) (defendant was convicted of burglary of a habitation with
intent to commit sexual assault and aggravated sexual assault; offenses were separate and
distinct).

139. Holcomb, 696 S.W.2d at 193; Boulding, 696 S.W.2d at 459; Honc, 698 S.W.2d at 223;
Fortune, 699 S.w.2d at 707.

140. Holcomb, 696 S.W.2d at 193; Boulding, 696 S.W.2d at 459; Honc, 698 S.W.2d at 223.
141. 699 S.W.2d 706 (Tex. App.-Beaumont 1985, no pet.).
142. Id. at 707-08.
143. Id. at 708. In addition to its conclusion that Ex parte Siller was "decided wrongly,"

the Beaumont court asked the court of criminal appeals to reconsider Siller. Id.
144. See supra notes 97-101 and accompanying text.
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transaction.' "'141 Moreover, the court stated that the authority to so
charge had not been "satisfactorily identified" from other sources. 46

The court implied that only one offense may be charged in one indict-
ment, although perhaps the state may allege different ways that the
offense could have been committed to meet the contingencies of the
evidence. 147 However, the court did not define "offense" for charging
purposes, nor did it establish the effect of alleging multiple offenses in
one indictment.

It is obvious what "offense" does not mean. It does not mean
"criminal transaction" as "offense" was defined prior to the 1974 revi-
sion of the Code.'48 Drake makes clear that the rewording of article
21.24 to conform with the new Penal Code repealed the 1965 version
of the article. '49 Therefore, the court's use of judicial gloss, constru-
ing "offense" to mean "criminal transaction" in the context of article
21.24, is no longer proper under the present provision. 50

However, what "offense" does mean is not obvious. One place to
turn for a definition of "offense" is the test currently used to deter-
mine what constitutes the same offense for double jeopardy purposes.
In Ex parte Mc Williams, the court of criminal appeals adopted the
United States Supreme Court standard for the issue, 5' formulated in
Blockburger v. United States.152 The test, in attempting to determine
whether an act is a violation of two or more statutory offenses, looks
to whether each statute "requires proof of a fact which the other does
not."' 53 Offenses are not the same offense if each demands proof of an
additional fact not required by the other. Under this standard, the
state could only allege offenses which required proof of the same facts.
Any time two offenses were alleged and each required proof of a fact
that the other did not, then two separate indictments would have to
be filed.

Application of the Blockburger test to varying fact situations will
help clarify what "one offense" might mean after Drake. It appears

145. 686 S.W.2d at 944.
146. Id. at 943-44.
147. See id. at 944.
148. See supra text accompanying notes 97-99.
149. 686 S.W.2d at 943.
150. See id. at 940.
151. Ex parte McWilliams, 634 S.W.2d 815, 824 (Tex. Crim. App. 1980); see supra notes

59-63 and accompanying text.
152. 284 U.S. 299, 304 (1932).
153. Id.
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certain that, under Blockburger, the state may vary allegations in an
indictment to meet the variances in the proof. The most common
example of this is alleging various ways an offense could have been
committed, as provided by a particular statute. The prosecutor may
want to allege three different ways a burglary could have been com-
mitted since the burglary statute includes three possibilities.' 5' This
practice protects against a potential disparity in the proof at trial from
that which the state may have expected. Applying the Blockburger
test strictly, this practice involves charging more than one offense
since each charge requires proof of a fact the others do not. However,
Blockburger presumably defines each statute as a separate offense. 55

Thus, varying the charge in the indictment, as provided within a sin-
gle statute, would comply with the standard in that only one statutory
offense was alleged.

A different problem under the Blockburger test would be whether
the state may charge in the alternative in one indictment. This prac-
tice produces only one conviction but includes the allegation of multi-
ple offenses. The state may be unsure whether the proof at trial will
show that the defendant committed a burglary or theft. To avoid
alleging the "wrong" offense, the prosecutor might allege that the de-
fendant committed either one offense or the other. There is no ques-
tion that under this practice more than one offense is charged in the
indictment. Burglary and theft each require proof of a fact that the
other does not. 56 However, the defendant will not be convicted for
more than one offense when the state charges in the alternative.
Therefore, the overriding concern of protecting defendants against
multiple convictions from one indictment is fulfilled. Yet, clearly the
state enjoys a better proof position when charging in the alternative
than charging one offense in one indictment.'57 Under alternative

154. See TEX. PENAL CODE ANN. § 30.02 (Vernon 1974); infra notes 165-66 and accom-
panying text.

155. See Ex parte Crosby, Cause No. 69,535 (Tex. Crim. App. 1986) (not reported); see
also Steele, A Review of the Jeopardy Defense in Texas, 12 TEX. TECH L. REV. 393, 408 (1981)
(analysis under Blockburger test "requires an analysis of each of the two statutes involved").

156. See TEX. PENAL CODE ANN. § 30.02 (Vernon 1974) (burglary statute); id. § 31.03
(theft statute). Burglary includes entering a habitation not open to the public with the intent
to commit a felony or theft, id. § 30.02(a)(1), while theft only requires proof that the defendant
unlawfully obtained property or exercised control over property unlawfully. Id. § 31.03(a)(1),
(2).

157. See Moton v. Swenson, 488 F.2d 1060, 1061 (8th Cir. 1973). In Moton, the court
stated: "A defendant may well feel ... and with reason, that to put before the jury both an
armed robbery and a kidnapping would enhance his chances of conviction on both, even
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charging, the jury might "acquit" the defendant of one offense but
convict him of the other. The jury chooses between two offenses in
determining the defendant's guilt or innocence. The result is at least
some prejudice to the defendant when he is subjected to alternative
charging. 1

58

It is unclear whether the state may utilize alternative charging
under the Blockburger test. The court of criminal appeals held under
its prior interpretation of article 21.24 that charging in the alternative
was permissible.' 59 In reaching that result, the court concluded that
an indictment may include "as many counts charging the same trans-
action as is thought necessary . . . to meet the proof as it transpires
and prevent a variance."'' Of course, the "transactional" analysis of
alternative charging may no longer be valid after Drake. However,
charging in the alternative was also allowed under the common-law
rules of joinder, which are similar to the rules after Drake.16' Thus,
some support exists for the position that alternative charging is proper
under the one offense limitation as well as for the opposing view.

Regardless of whether the court allows alternative charging
under Drake, it first must decide if the Blockburger test is the proper
standard. There are several potential problems with using the Block-
burger test to determine the limits of the one offense restriction of
Drake. The most obvious one is that Blockburger was not designed to
serve this purpose. 1 62 Another perhaps more troubling criticism is
that the Blockburger test might create grave problems in the area of
lesser included offenses. 163

though the proofs on one alone might. . . be weak." Cf Collier, Multiple Prosecutions When
Conduct Constitutes More Than One Offense, 2 OHIO N.U.L. REV. 23, 31 (1974) (multiple
prosecutions for same conduct raises statistical probability of conviction, even when accused is
innocent); Note, Joinder of Criminal Offenses in Nebraska: Judicial Discretion v. Fair and
Impartial Trial, 56 NEB. L. REV. 399, 408-09 (1977) (possibility for prejudice is obvious when
only connection between counts is that both are same offense).

158. See Collier, supra note 157, at 31-32; Note, supra note 157, at 408-09.
159. See Rose v. State, 427 S.W.2d 609, 611 (Tex. Crim. App. 1968). In Rose, the defend-

ant was charged with embezzlement and theft in the same indictment, committed by the same
conduct. The defendant argued he was being charged with two separate and distinct felonies.
Id.

160. Id.
161. See 1 J. BisHoP, CRIMINAL PROCEDURE § 449, at 277 (3d ed. 1880).
162. See Drake, 686 S.W.2d at 939; Siller, 686 S.W.2d at 619. In each opinion, the court

of criminal appeals concluded that the carving doctrine was independent ofjoinder of offenses.
Thus, it might be concluded that the court would not welcome an application of the carving
doctrine's successor into the field of joinder.

163. See 634 S.W.2d at 827-28 (Roberts, J., dissenting). Justice Roberts recognized the
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B. Lesser Included Offenses

The conflict between the Blockburger test and lesser included of-
fenses arises in the context of Texas' treatment of included offenses.
Whether one offense is included within another is determined on a
case by case basis,"64 whereas Blockburger looks only to the statutory
elements of each offense.165 It is conceivable that a Texas court would
try an accused for two offenses under the Blockburger test, while one
of the offenses constituted a lesser included offense under ordinary
Texas analysis. 16 6 An excellent example of the potential conflict be-
tween these competing rules is found in Day v. State,167 wherein the
court of criminal appeals held that criminal trespass can be a lesser
included offense of burglary. 168  However, under the Blockburger
analysis, the two offenses are separate because they each require proof
of a fact that the other does not. 169 Burglary requires proof that the
accused entered a habitation or building not open to the public, with
the intent to commit a felony or theft, 170 while criminal trespass re-
quires no proof of an intention to commit another crime. 17 1 On the
other hand, to prove criminal trespass, the state must prove that the
defendant had notice, either by personal communication or a barrier

potential conflict between application of the Blockburger rule and the court's lesser included
offense analysis. Id.

164. Hazel v. State, 534 S.W.2d at 698, 700 (Tex. Crim. App. 1976) (citing Day v. State,
532 S.W.2d 302, 310 (Tex. Crim. App. 1976) (opinion on rehearing)). The statutory provision
governing lesser included offenses is article 37.09 of the Code of Criminal Procedure, which
provides:

An offense is a lesser included offense if:
(1) it is established by proof of the same or less than all the facts required to establish
the commission of the offense charged;
(2) it differs from the offense only in the respect that a less serious injury or risk of
injury to the same person, property, or public interest suffices to establish its
commission;
(3) it differs from the offense charged only in the respect that a less culpable mental
state suffices to establish its commission; or
(4) it consists of an attempt to commit the offense charged or an otherwise included
offense.

TEX. CODE CRIM. PROC. ANN. art. 37.09 (Vernon 1981).
165. 634 S.W.2d at 827 (Roberts, J., dissenting).
166. Id. at 828.
167. See 532 S.W.2d 302, 306 (Tex. Crim. App. 1975).
168. Id.
169. See supra notes 155-58 and accompanying text (discussion of Blockburger test).
170. TEX. PENAL CODE ANN. § 30.02 (Vernon 1974). The state might also prove bur-

glary by showing the accused remained concealed with the intent to commit a felony or theft.
Id. § 30.02(a)(2).

171. See id. § 30.03.
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that gave constructive notice that he was not to enter or remain on the
property. 172  Burglary does not require that this proof be estab-
lished. 73  Clearly, the state could convict an individual of both of-
fenses under the Blockburger test, but not under a lesser included
offense analysis.

Nevertheless, whatever the court in Drake intended "offense" to
mean, the significance of lesser included offenses increased greatly in
their application to joinder of offenses in indictments. To fully under-
stand that increased importance, the effect of labeling an offense a
lesser included offense for federal and state double jeopardy purposes
must be examined. Obviously, there are two ways a double jeopardy
problem might arise in the context of greater offenses and lesser in-
cluded offenses: (1) prosecution of the greater offense before prosecu-
tion for the lesser included offense; and (2) prosecution of the lesser
included offense before prosecution for the greater offense. 174  The
first situation is not allowed under the federal double jeopardy
clause 75 or the Texas double jeopardy provision. 76 Since the greater
offense, by definition, contains all the elements of the lesser, a judg-
ment of guilt on the greater offense bars prosecution for the lesser
included offense.177

Furthermore, prosecution of the greater offense after conviction
for the lesser offense is also barred by federal 78 and state 79 double
jeopardy clauses. However, this prohibition is greatly limited in its
effect. The defendant has the burden of showing that the greater of-

172. Id. In Day, the court concluded that notice was constructively given to the defendant
since the building was closed to the public when entered, as is required under the burglary
statute. 532 S.W.2d at 306.

173. See TEX. PENAL CODE ANN. § 30.02 (Vernon 1974).

174. Gilbert & Vestal, Preclusion of Duplicative Prosecutions. A Developing Mosaic, 47
Mo. L. REV. 1, 10 (1982).

175. See Jeffers v. United States, 432 U.S. 137, 150-51 (1977).

176. See Benton v. Maryland, 395 U.S. 784, 794 (1969). In Benton, the Supreme Court
held that the fifth amendment double jeopardy prohibition applied to the states through the
fourteenth amendment. Id. Thus, Texas must provide at least the protection afforded by the
Supreme Court. See also Bernard v. State, 481 S.W.2d 427, 429 (Tex. Crim. App. 1972) (fifth
amendment double jeopardy clause applies to states through fourteenth amendment).

177. Gilbert & Vestal, supra note 174, at 10. However, an acquittal on the greater offense
does not result in acquittal of all lesser included offenses. To the contrary, acquittal of any
offense results in implied acquittal of all greater offenses, but not lesser included offenses. See
TEX. CODE CRIM. PROC. ANN. art. 1.11 (Vernon 1966).

178. See Brown v. Ohio, 432 U.S. 161, 168-69 (1977).
179. See supra note 176.
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fense must be proved the same way as the lesser included offense. 1 8

Thus, if the greater offense could be proved without the proof used in
prosecution of the lesser included offense, there would be no double
jeopardy bar. 8

The result of labeling an offense lesser included becomes espe-
cially important when only one offense may be alleged in an indict-
ment. Under proper circumstances, the effect may be to allow the
defendant to commit several unpunishable offenses. If the defendant
commits several offenses in one act or transaction,8 2 but they are all
greater and lesser included offenses, then only one offense has been
committed.18 3 This concept is distinguishable from alternative charg-
ing. 184 When the state charges in the alternative, it alleges multiple

offenses in one indictment. On the other hand, when the defendant is
charged with any single offense in an indictment, he might be con-
victed of any lesser included offense. As with alternative charging,
the defendant will only receive one conviction. But, in lesser included
offense situations, there is absolutely no problem with the one offense
limitation of Drake. Only one offense is alleged, although the defend-
ant could be convicted of several different offenses and the offenses
may arise from separate statutes. The statutory offense distinction of
Blockburger does not come into play because of the lesser included
offense protection.

Lesser included offenses are significant to both prosecutors and
defense lawyers. Prosecutors must be familiar with lesser included
offenses because of the preclusion effect of double jeopardy. Once a

180. See Illinois v. Vitale, 447 U.S. 410, 418-20 (1980).

181. Id. In Vitale, the prosecution was for an automobile-pedestrian accident wherein the
driver failed to reduce speed before hitting the pedestrian. The Supreme Court held that a
subsequent prosecution for reckless manslaughter was not barred by an earlier trial for failure
to reduce speed if the manslaughter charge could be proven without the proof of the driver's
failure to slow down. Id.

182. This follows from Texas' adoption of the Blockburger test. For double jeopardy pur-
poses, a defendant may be charged with multiple offenses committed in one act if the offenses
satisfy Blockburger. See Blockburger v. United States, 284 U.S at 304. Of course, the distinc-
tion between one act and one transaction may be difficult to make in many situations. It would
appear that acts committed in one transaction also come within Blockburger, see id., but
whether such offenses are subject to lesser included offense analysis is another question.

183. See Brown v. Ohio, 432 U.S. 161 (1977). In Brown, the defendant pleaded guilty to
the charge of joyriding and later pleaded guilty of auto theft, all the while objecting to the
latter charge on double jeopardy grounds. Id. at 162-63. The Supreme Court held that the
two offenses were the "same statutory offense" (joyriding was the lesser included offense of
auto theft) and thus, the defendant could be convicted only once. Id. at 168-69.

184. See supra notes 156-58 and accompanying text (material on alternative charging).
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conviction is returned, the state is barred from subsequent prosecu-
tion of a lesser included offense. Additionally, unless a greater offense
may be proven without the evidence used during the prosecution of
the lesser included offense (which resulted in a conviction or acquit-
tal), the greater offense is unavailable also.'85 Thus, prosecution of
one offense may preclude the prosecution of many others. The answer
for prosecutors is to present the necessary evidence to ensure that a
jury instruction is obtained on applicable lesser included offenses. In
Texas, to obtain a jury instruction, there must be evidence raising the
issue that the defendant, if guilty, is guilty of the lesser included of-
fense. 1 86 Of course, many times that will be of greater concern to
defense lawyers attempting to reduce the conviction to the lowest pos-
sible offense. But prosecutors should "hedge their bets" by leaving
open the possibility of conviction for a lesser offense.

On the other hand, defense lawyers can use the ad hoc lesser
included offense analysis of Texas courts' 8 7 as a way of limiting the
number of offenses with which a defendant is charged. Under the
carving doctrine's one transaction--one conviction rule, only one
conviction was available from each criminal transaction.'88 The re-
sult was that lesser included offenses played a minor role in joinder
considerations. However, when the prosecutor may charge and ob-
tain more than one conviction for offenses committed in the same
transaction, as he can after Drake, 89 then lesser included offenses
play a major role. This is heightened by the fact that the state must
charge each offense in a separate indictment and, presumably, a sepa-
rate trial. 190 It is not difficult to imagine that, in charging same trans-
action offenses in separate indictments, a prosecutor might
inadvertently allege a greater and lesser included offense. Defense
lawyers can limit this practice by objecting on double jeopardy
grounds. Such an objection is of great significance since more than
one conviction is available to the state, whereas before carving was
abandoned, only one conviction could be obtained.

185. See supra notes 173-80 and accompanying text.
186. See McBrayer v. State, 504 S.W.2d 445, 447 (Tex. Crim. App. 1974).
187. See supra note 163 and accompanying text.
188. See supra notes 55-58 and accompanying text.
189. See infra Part III D of this Comment.
190. See supra notes 144-47 and accompanying text.

[Vol. 17:949



1986] JOINDER OF OFFENSES 973

C. Waiver of the Defect in the Indictment

In addition to the question concerning what "one offense"
means, the Drake decision failed to answer what "one transaction"
means. That definition becomes important in determining whether an
improper joinder by the state was fundamental error. After Drake,
when the defendant is convicted of multiple offenses that were com-
mitted in the same criminal transaction and alleged in one indictment,
the error is fundamental and can be raised for the first time on appeal.
However, if the multiple convictions arose from separate transaction
offenses, any error is waived if not objected to by the defendant at the
trial level.' The real question becomes: where will the court turn
for a definition of "transaction"? Will it look to cases decided under
the influence of the carving doctrine, or will it formulate a new
definition?

Under the carving doctrine, "criminal transaction" meant the
"same act, acts or omission."' 92 However, courts had difficulty inter-
preting the concept uniformly. In fact, the term was applied as mean-
ing: (1) all acts committed at the same time and place; (2) one act;
(3) one act and one violation; (4) one continuous transaction; and
(5) all offenses involving the same evidence, facts and elements. 193

The disparity of the definitions illustrates the difficulty Texas courts

191. See supra notes 102-10 and accompanying text. In the context of the Drake court's
fundamental error rule comes the question as to the effect of the new rules of fundamental
error formulated by the court of criminal appeals in Almanza v. State, 686 S.W.2d 157, 171
(Tex. Crim. App. 1985). In Almanza, the court held that if a timely objection is made, any
error should be reversed that is "calculated to injure the rights of the defendant." Id. Under
this standard, any error that is not harmless is reversed. In situations in which no objection is
made by the defendant, an error will only be reversed if it was so "egregiously" harmful that
the defendant has not had a fair and impartial trial. Id. This standard is applied by an exami-
nation of the entire record. Id. It does not appear that Almanza will have any effect on the
rules established in Drake. Almanza addressed problems that occur when improper jury
charges are given. See 686 S.W.2d at 161. Under Drake, it is not error for the court to give
instructions on multiple offenses alleged in one indictment and committed in separate transac-
tions. Without error, the rules of Almanza never became applicable. Thus, whether objected
to or not, multiple convictions from separate transaction offenses do not come within Almanza.
Of course, if the improper convictions were objected to by the defendant, but the objection was
ignored by the court, then error would exist. Concerning same transaction offenses, the court
essentially determined in Drake that multiple convictions from offenses committed in one
transaction and alleged in one indictment were so harmful that the defendant could never
receive a fair trial under those circumstances. Thus, the Almanza holding does not modify the
rules pronounced in Drake or Siller.

192. Quitzow v. State, 1 Tex. Ct. App. 47 (1876).
193. Comment, One-Transaction-One Conviction: The Texas Doctrine of Carving, 25

BAYLOR L. REV. 623, 630 (1973).
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will have in applying the fundamental error rule formulated in Drake
if they use carving doctrine authority. "Criminal transaction" is also
defined as a criminal episode or "an interrupted continuing course of
conduct." 19 4 This might be shown by a common criminal intent or
some other indicia, such as time elapsed and number of victims, of a
continuous course of conduct. 19' Of course, the court of criminal ap-
peals ultimately needs to define "transaction" to ensure accurate ap-
plication of the fundamental error rule in Drake. 196

On initial inspection, it appears that Drake fails to adequately
enforce the one offense-one indictment rule it established. Appar-
ently, the state is not penalized for charging a defendant with multiple
same transaction offenses in one indictment. It simply cannot obtain
more than one conviction from the indictment. 97 However, in real-
ity, the responsibility for objecting is merely placed on the defendant.
When the state improperly joins more than one offense in an indict-
ment, the defendant may object and compel the state to strike all but
one offense from the indictment. If the defendant objects, then the
state has the burden of proving that it was really only alleging one
offense within article 21.24. Thus, the defendant's rights are ade-
quately protected inasmuch as he may prevent improper joinder at the
trial and may attack multiple convictions at any point in the
litigation.

The definition of "criminal transaction" is equally important for
situations in which the defendant receives multiple convictions for of-
fenses committed in separate transactions. Under those circum-
stances, the defendant must object to the improper joinder and the
multiple convictions at the trial level. 9' Treating separate transac-
tion cases differently from same transaction cases creates an undesir-
able situation. The state is put in a position, when challenged by the
defendant for improper joinder, of arguing that it improperly joined

194. Gilbert & Vestal, supra note 174, at 12. This was the definition used by the Model
Penal Code § 1.08(1)(c) in its 1956 tentative draft number five. Of course, the court of crimi-
nal appeals strongly recommends a limited use of "criminal episode" since, in Texas, that term
applies only to the repeated commission of a property offense. See Drake, 686 S.W.2d at 937.

195. Gilbert & Vestal, supra note 174, at 22-23.
196. This task is more difficult than may appear at first glance. In addition to the difficulty

Texas courts had in defining "criminal transaction" for the carving doctrine, commentators
have struggled with the term. See Steele, supra note 155, at 426. The criminal transaction
concept "suffers an inherent weakness: reasonable men can differ over what events constitute
the same transaction." Id.

197. See supra notes 104-06 and accompanying text.
198. See supra notes 107-10 and accompanying text.
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offenses that were committed in separate transactions. The result is
that the state must argue that it committed the greater error (joinder
of separate transaction offenses) to retain the multiple convictions it
got at the trial. The court in Drake believed that defendants might
intentionally waive joinder of separate transaction offenses "on the
theory that a plea of former conviction or acquittal would avail
[the defendant] in bar of further action on any. . . offense included in
the indictments." 199 The persuasiveness of that rationale is subject to
some debate. It would seem desirable to ensure that defendants do
not receive multiple convictions from single indictments against their
will. Thus, although the defendant may always object at trial to the
improper joinder, enhanced protection such as a requirement of a
"knowing" waiver of the joinder, would seem reasonable. 2°°

D. Proper Joinder Under the New Interpretation of Article 21.24

After Drake and Siller, joinder under article 21.24 is substan-
tially changed. Basically, the state may charge only one offense in a
single indictment.20 1 However, the prosecutor might still choose to
allege more than one offense in an indictment and, unless the defend-
ant objects to the improper joinder, the charging instrument is valid.
The only potential limitation in such a situation is if the multiple of-
fenses were committed in the same criminal transaction, then the state
can obtain only one conviction.20 2 If the defendant objects to the join-
der of more than one offense in one indictment, then the state will
have the burden of proof to show that either only one offense was
alleged or the offenses were part of a criminal episode under chapter
three of the Penal Code. A failure by the state to satisfy that burden
would force the prosecutor to file separate indictments for each
offense.

One of the difficulties prosecutors will encounter is determining

199. 686 S.W.2d at 945.
200. This possibility is especially reasonable when the uncertain definition of "criminal

transaction" is considered. See supra notes 191-94 and accompanying text. Should such a
significant distinction (fundamental error or waivable error) be based on a concept that is
unclear at best? Justice Teague, in his concurring opinion in Siller, did not think so. He
believed that Drake was decided wrongly because of the general rule that "[w]henever a single
indictment charges two or more distinct non-property felonies in different counts, the accused
may be convicted of only one count." 686 S.W.2d at 622 (Teague, J., concurring) (citations
omitted). Judge Teague argued that the better result would have been to treat all multiple
conviction situations alike-as fundamental error. Id.

201. See supra notes 97-101 and accompanying text.
202. See supra notes 103-06 and accompanying text.
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what constitutes "one offense" for charging purposes. There should
be no problem with alleging, in one indictment, various ways a single
offense could be committed as provided in a particular statute.2 3

However, the state may encounter difficulties when charging in the
alternative.2° In fact, the prosecutor may have to file separate indict-
ments alleging the two offenses and endure separate trials on the two
offenses.2 o5

The state may have some options available to circumvent the re-
strictive nature of the one offense-one indictment rule. One of those is
consolidation of several indictments in one trial. The state has no
mandatory right to consolidation, but absent an objection by the de-
fendant, it may be permissible.2 "6 Ultimately, the decision of whether
consolidation is proper in a particular case is within the trial judge's
discretion.20 7 One factor to be considered is the possible prejudice to
the defendant that will result.20 8 Consolidation is an effective tool for
the prosecution when he can show that it would not adversely affect
the defendant, but would aid efficiency and justice. A second option
for prosecutors comes from the legislature. The state can avoid the
one offense limitation by charging offenses that include several of-
fenses within their scope. An excellent example is the recently
amended capital murder provision, section 19.03(a)(6) of the Penal
Code, which includes a person who murders more than one victim
"during the same criminal transaction or pursuant to the same
scheme or course of conduct" within its purview.2 °9 Under that pro-

203. See supra text accompanying notes 154-55.
204. See supra text accompanying notes 156-61.
205. See Graves, Solis Will Face Separate Trials, Lubbock Evening J., Feb. 24, 1986, at

A10, col. 5-6. District Judge Robert Wright forced a prosecutor to allege two offenses (theft
and official misconduct) in separate indictments based on the Drake and Siller decisions. The
state argued that "the counts [were] two different ways of pleading the same thing." However,
Judge Wright held that the offenses were separate and thus, under Drake, must be alleged and
tried separately. Id. This ruling, if representative of the view of other Texas courts, shows an
inclination to interpret Drake strictly.

206. Johnson v. State, 509 S.W.2d 322, 323 (Tex. Crim. App. 1974).
207. Prescott v. State, 660 S.W.2d 599, 601 (Tex. App.-Fort Worth 1983, pet. ref'd).
208. Id.
209. TEX. PENAL CODE ANN. § 19.03(a)(6)(A), (B) (Vernon Supp. 1986).

The entire provision reads as follows:
(a) a person commits an offense if he commits murder as defined under Section

19.02(a)(1) of this code and:
(b) the person murders more than one person:

(A) during the same criminal transaction; or
(B) during different criminal transactions but the murders were committed

pursuant to the same scheme or course of conduct.
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vision's requirements, more than one "offense" must be committed
before capital murder is committed, but the multiple acts constitute
only one offense for charging purposes. Thus, by indicting a defend-
ant under section 19.03(a)(6), the prosecutor may allege multiple of-
fenses, but only one statutory crime.

Despite the restrictive nature of the new joinder rules, the state
has not lost any plea bargaining leverage. The prosecutor may still
charge a defendant for every offense he commits, with each offense
alleged in a separate indictment. The state may also obtain convic-
tions all of the offenses alleged. Clearly, the prosecutor has substan-
tial leverage. He might hold out the possibility of trials for all the
offenses committed by the defendant to get a guilty plea to something
less. However, the defendant may have gained some protection from
Drake and Siller. The one offense limitation will help reduce preju-
dice to defendants that presumably occurs when multiple offenses are
tried in a single trial. The guarantee of a trial on only one offense,
without inferences of guilt from the number of offenses alleged, is ben-
eficial to the defendant.

IV. UNANSWERED QUESTIONS AFTER DRAKE AND SILLER

As discussed previously, the court of criminal appeals left two
questions unanswered in Drake and Siller. Perhaps most importantly,
the court failed to give any guidance as to what constitutes one offense
for purposes ofjoinder. The definition of "offense" is of central signif-
icance since the new interpretation of article 21.24 allows only one
offense to be alleged in one indictment. It would be logical for the
court to adopt the Blockburger test for this purpose, inasmuch as it
already defines "offense" for double jeopardy purposes. 21 ° The Block-
burger test defines "offense" in statutory terms and thus allows the
legislature the final word on what constitutes a single offense. The
other option for Texas courts is the adoption of a definition that en-
compasses the course of the defendant's conduct as one offense, even
though several statutes are violated.2"1 However, because this is the
same transactional definition rejected by the court of criminal appeals
in Drake, the statutory test must be the one the court will follow.

The second question unanswered by Drake and Siller concerns
the definition of "criminal transaction." Although this concept is

210. See supra notes 151-53 and accompanying text.
211. Gilbert & Vestal, supra note 174, at 9.
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probably not as significant as it was under pre-Drake joinder, it is still
important for purposes of determining whether obtaining multiple
convictions at trial is fundamental error. The problem with the lack
of direction from the Drake court on this point is that Texas courts
have never uniformly agreed on a definition of "transaction. '212 Will

the court look to carving cases for authority or will it formulate a new
definition of "transaction"? Of course, there is no way to be certain,
but logic would indicate that the court will use prior case law as au-
thority for questions concerning criminal transactions. The court has
developed a substantial body of law on same and separate transaction
offenses, albeit somewhat confusing, and thus will most likely look to
past cases for precedent in particular fact situations.

In addition to answering those questions, the court needs to ad-
dress the effect of the recently enacted constitutional amendments-
specifically the provision concerning waiver of error in defective in-
dictments--on the rules pronounced in Drake and Siller.2 3 The con-
forming revisions to the constitutional amendment are found in
articles 1.14, 28.08, and 28.10 of the Texas Code of Criminal Proce-
dure. The amendment to article 1.14, subsection (b), is of particular
interest. It now states that any error of form or substance in an in-
dictment is waived by the defendant if he does not object before the
date on which the trial commences. 2 4 That amendment is significant
because the court of criminal appeals cited article 1.14 in Drake for
support of its holding that the error of joining separate transaction
offenses was not fundamental. 2

" Although it could be argued that
the provision's mandatory objection language overturns the funda-
mental error rule of Drake, the better reasoned conclusion is that the
changes in the constitutional amendment have no effect on Drake or
joinder under article 21.24. The revision of the Code stemming from
the constitutional amendment is concerned with the form and sub-
stance of the indictment--considerations such as whether the indict-

212. See supra notes 192-96 and accompanying text.
213. Included with the constitutional amendment are conforming amendments to articles

1.14, 28.10 and 29.09 of the Code of Criminal Procedure. Article 1.14(b) reads as follows:
If the defendant does not object to a defect, error, or irregularity of form or substance
in an indictment or information before the date on which the trial on the merits
commences, he waives or forfeits his right to object to the defect, error, or irregular-
ity and he may not raise the objection on appeal or in any other postconviction pro-
ceeding. ...

214. Id.; TEX. CODE CRIM. PROC. ANN. art. 1.14(b) (Vernon Supp. 1986).
215. See 686 S.W.2d at 944.
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ment gave the defendant adequate notice of the charges against him;
whether the indictment follows the correct form; and whether the
charged offense is properly alleged. Article 21.24, on the other hand,
is concerned with an entirely different matter; namely, issues such as
how many offenses may be joined in an indictment, not the manner in
which the offenses are actually alleged. Thus, the provisions are en-
tirely independent of each other.

The questions left by Drake and Siller, especially the potential
conflict between the Blockburger test and lesser included offense anal-
ysis in Texas,2" 6 and the past confusion concerning criminal transac-
tions, suggest that another approach to joinder of offenses may be
desirable. Also, the distinction which must be made between property
and nonproperty offenses in Texas joinder serves only to increase the
complexity of the system. If Texas criminal procedure jurisprudence
were in a vacuum, unrestricted by the bounds of reality, a large scale
revision of joinder would be in order. This would be effectuated by
enactment of the joinder provisions of the 1970 proposed Penal Code
revision.21 7 The proposed revision would have simplified joinder sub-
stantially by using only "criminal episode" as the context from which
joinder is determined. 21 8 A "criminal episode" is all conduct under-
taken pursuant to a "single criminal objective. ' 2 9 Enactment of the
proposal would result in single trials that adjudicated all crimes com-
mitted in one criminal spree. The defendant would enjoy greater pro-
tection than he currently does in that he could be convicted for only
one offense committed in one criminal episode, except in limited situa-
tions.2 2 ° Yet, the prosecutor could try all the offenses that were com-
mitted in one episode in a single trial, allowing him to present to one
jury the entire occurrence.22' The most attractive aspect of this pro-

216. See supra notes 164-73 and accompanying text.
217. See supra note 32 (relevant provisions of proposed revision).
218. See Proposed Revision, at ch. 3.
219. Id. § 3.01,
220. See id. § 3.03. The limited circumstances include those occasions on which one or

more offense is severed from the prior prosecution under article 36.09 of the Code of Criminal
Procedure, id. § 3.03(1); when the evidence needed to establish guilt for the offense was not
known to the state when the first prosecution was began, id. § 3.03(b); when the multiple
offenses do not come within one court's jurisdiction, id. § 3.03(c); or when the defendant is
guilty of murder, aggravated rape or aggravated sexual abuse (attack on each victim consti-
tutes a separate offense). Id. § 3.03(d).

221. This concept of a single trial for an entire criminal occurrence has been repeatedly
advocated by Justice Brennan of the Supreme Court. See Brown v. Ohio, 432 U.S. at 170
(Brennan, J., concurring); Ashe v. Swenson, 387 U.S. 436, 448 (1970) (Brennan, J., concur-
ring). Justice Brennan believes that "the Double Jeopardy Clause requires the prosecution
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posed joinder system is the uniformity and predictability it would
bring to Texas charging practices. There would be only one concept
that mattered: criminal episode. All determinations relating to join-
der would ultimately come back to that single term.

However, Texas criminal jurisprudence is not in a vacuum and
the restrictions of reality abound. Thus, the system of joinder left
standing after Drake and Siller is the system that must be addressed
and, where possible, improved. This is not as formidable a task as it
may appear. The principles governing joinder after Drake are desira-
ble and effective in many ways. The greatest need is for a clarification
of terms by the court of criminal appeals. Once the court defines "of-
fense" and "transaction," joinder will operate effectively as a tool of
criminal procedure. The new guidelines contain benefits for both
sides of criminal law disputes. Defendants have the advantage of tri-
als on only one offense, while prosecutors continue to possess the lev-
erage of multiple convictions from same transaction offenses.

IV. CONCLUSION

Through all the changes and revisions article 21.24 has endured,
one truth has remained: A defendant can be convicted only one time
for offenses charged in a single indictment. That principle has re-
mained deeply rooted in Texas criminal jurisprudence while many of
the other rules surrounding joinder of offenses have been uprooted.
Among those is the rule that the state may allege multiple offenses
arising out of the same criminal transaction in a single indictment.
Since article 21.24 was revised in 1974, that rule has been changed to
one that allows one offense, and various ways it could have been com-
mitted, to be alleged in one indictment. This change went unnoticed
for eleven years before it was recognized by the court of criminal ap-
peals in Drake. The other significant change in the law is that it is
now fundamental error for the state to obtain multiple convictions on
one indictment that alleges same transaction offenses, while the same
result on separate transaction offenses is waived if not objected to by
the defendant at trial.

• ..to join at one trial all the charges against a defendant that grow out of a single criminal
act, occurrence, episode or transaction." 397 U.S. at 453-54. According to Brennan the same
transaction test promotes "justice, economy and convenience," as reflected by the federal civil
and criminal rules of procedure. Id. at 454. On the other hand, Brennan asserts that the same
evidence test is not constitutionally required and, in fact, allows the "frightening" practice of
multiple prosecutions from one criminal episode.
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The new interpretation of article 21.24 not only construes the
language of the statute more accurately, but it also was a necessary
result after the abolition of the carving doctrine. Article 21.24 contin-
ues to allow only one conviction from one indictment, protecting de-
fendants against the confusion and prejudice that often goes hand-in-
hand with multiple offense trials. The court, in one way, has re-
gressed, adopting Texas' common-law rule of joinder, but at the same
time the court has moved forward, revising joinder rules in accord-
ance with the needs of Texas criminal procedure.

L. Timothy Perrin




