NEGLIGENT INFLICTION OF EMOTIONAL
DISTRESS: EXPANDING THE RULE
EVOLVED SINCE DILLON
by Charles E. Cantu*
I.

INTRODUCTION

When should an individual be allowed to recover for the negligent infliction of mental distress? The last time the Supreme Court of
Texas spoke on this subject was in the case of Sanchez v. Schindler,'
and in that decision the court appears to have signalled a new change
in the rules of law governing recovery for the negligent infliction of
mental anguish. 2 Texas now appears to have departed from earlier
requirements (essentially those of Dillon v. Legg),3 and will allow recovery of damages for mental anguish for conduct no worse than negligence even if the plaintiff does not sustain an initial impact,4 is not
within the zone of danger,5 or a witness to the damaging event.6

Although it is true that the court rendered the Sanchez decision
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1. 651 S.W.2d 249 (Tex. 1983).
2. A distinction should be made between the tort of intentional infliction of mental
anguish, and the unintentional one. This Article is concerned with the latter type of injury.
3. 68 Cal. 2d 728, 441 P.2d 912, 69 Cal. Rptr. 72 (1968).
4. The term initial impact implies that the alleged mental anguish in question is a result
of a physical injury. This requirement of pre-existing harm was one of the safeguards against
false claims and was universally applied. See State Rubbish Collectors Ass'n v. Siliznoff, 38
Cal. 2d 330, 240 P.2d 282 (1952): "It may be contended that to allow recovery in the absence
of physical injury will open the door to unfounded claims and a flood of litigation, and that the
requirement that there be physical injury is necessary to insure that serious mental suffering
actually occurred." Id. at -, 240 P.2d at 286.
5. Houston Elec. Co. v. Dorsett, 145 Tex. 95, 99, 194 S.W.2d 546, 548 (1946). One of
the first exceptions to the general rule requiring an initial impact was the type of fact situation
where plaintiff was not injured, but came so close to an impact that he feared for his own safety
and it was reasonable to assume that the alleged mental trauma was real.
6. Being a witness to a damaging event is one of the latest exceptions to the impact rule.
It involves a fact situation where plaintiff is neither injured nor within the zone of danger and
as such does not fear for his own safety, but merely observes the event. See Dillon, 68 Cal. 2d
at -, 441 P.2d at 920-21, 69 Cal. Rptr. at 80-81; see also Landreth v. Reed, 570 S.w.2d 486,
489-90 (Tex. Civ. App.-Texarkana 1978, no writ).
*
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within the confines of legislative authority,7 the result is a logical one.
Hopefully, the next time the general issue of negligent infliction of
mental anguish is before the court, it will progress to the point where
recovery in such cases is predicated upon three criteria: first, that
such injury is a normal reaction to defendant's negligent behavior;
second, that such injury is a foreseeable result of defendant's negligent
conduct; and third, that there are physical manifestations of the alleged trauma.8 This would be a logical progression and development
of the laws governing recovery for this injury.
Texas should abandon the artificial and outdated elements of im9
pact, zone of danger, 10 or requirement that plaintiff witness the damaging event."I Since mental anguish first emerged as a viable cause of
action,' 2 Texas has remained abreast of the changing reasons for at
first denying' 3 and then allowing recovery,' 4 and it is time to take
another step forward. In the following discussion, the original position on this subject will be outlined, as will be the evolution of the rule
allowing recovery; in addition, the exceptions to the general rule will
be noted, and finally a proposition of what the new rule should be will
be set forth.
II.

THE DEVELOPMENT OF MENTAL ANGUISH RECOVERY

A.

Definition

In order to understand the development of the rules regarding
mental anguish, the term itself should be defined. Unfortunately, few
Texas courts have endeavored to do this' 5 and those that have done so
7. The supreme court allowed recovery under its interpretation of the Texas Wrongful
Death Act, TEX. CiV. PRAC. & REM. CODE ANN. §§ 71.001-.011 (Vernon 1986).
8. These elements are developed and discussed below.
9. Vietnamese Fishermen's Ass'n v. Knights of Ku Klux Klan, 518 F. Supp. 993, 1013
(S.D. Tex. 1981) (in Texas, damages for mental anguish not recoverable unless result of or
accompanied by physical injury).
10. Houston Elec. Co., 145 Tex. at 99, 194 S.W.2d at 548 (in Texas, damages for mental
anguish recoverable in absence of impact if plaintiff establishes zone of danger exception).
11. Landreth, 570 S.W.2d at 489-90 (in Texas, damages for mental anguish recoverable in
absence of impact or zone of danger exception if foreseeability is established).
12. Hill v. Kimble, 76 Tex. 210, 215, 13 S.W. 59, 60 (1890) (first American case allowing
recovery for mental anguish).
13. Houston Elec. Co., 145 Tex. at 98, 194 S.W.2d at 548 (court lists reasons for denial of
recovery).
14. Hill, 76 Tex. at 215, 13 S.W. at 60 (court rationalizes recovery).
15. See Gonzales v. Southwestern Bell Tel. Co., 555 S.W.2d 219, 223 (Tex. Civ. App.Corpus Christi 1977, no writ) (no certain standard by which personal injury damages can be
measured).
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have espoused unwieldy definitions. 16 For example, one court has
said,
[T]he term 'mental anguish' implies a relatively high degree of
mental pain and distress. It is more than mere disappointment,
anger, resentment, or embarrassment, although it may include all
of these. It includes a mental sensation of pain resulting from such
painful emotions as grief, severe disappointment, indignation,
wounded pride, shame, despair and/or public humiliation. 7
A more concise definition is needed. Since the issue will most likely
be a fact question for the jury,' 8 some definite guidelines should be
offered for it to follow.' 9 Why not acknowledge that mental anguish
is a physical injury,20 and though limited to the mind of the plaintiff,2 '
is manifested by certain physical impairments2 2 in much the same way
as other physical injuries? Just an an individual with a broken leg has
trouble sleeping, or one with an abdominal injury has trouble eating,
or one with a blow to the head may experience dizziness or nausea, so
too will an individual who has sustained mental pain experience certain physical manifestations of his "injury." In other words, mental
anguish can be defined as such mental pain that renders an individual
incapable of dealing with everyday activities. His grief is such that he
cannot eat, sleep, work, or carry on any other activity which, until the
time of the alleged injury, he could accomplish on a day-to-day basis
without difficulty.23 This definition would acknowledge plaintiff's
16. See, e.g., Hernandez v. United States, 313 F. Supp. 349, 363 (N.D. Tex. 1969)
("mental anguish" in Texas requires "poignant mental suffering"); Tom Benson Chevrolet,
Inc. v. Alvarado, 636 S.W.2d 815, 822 (Tex. App.-San Antonio 1982, writ refd n.r.e.) (mere
anger, frustration, and aggravation alone not recoverable); Ryder Truck Rentals, Inc. v.
Latham, 593 S.W.2d 334, 339 (Tex. Civ. App.-El Paso 1979, writ ref'd n.r.e.) (anxiety, anger,
worry insufficient-must show intense pain, high degree of mental distress).
17. Trevino v. Southwestern Bell Tel. Co., 582 S.W.2d 582, 584 (Tex. Civ. App.-Corpus
Christi 1979, no writ).
18. If a question of fact is defined as one where reasonable minds will differ, then the issue
of mental anguish is a classic example of such a question.
19. Texas special issues would require a jury to answer specific questions with a "yes" or
"no" answer.
20. See Gonzales v. Southwestern Bell Tel. Co., 555 S.W.2d 219, 223 (Tex. Civ. App.Corpus Christi 1977, no writ).
21. See 29 DEF. L.J. 424 (1980) ("psychic injury" torts).
22. Duty v. General Fin. Co., 154 Tex. 16, 19-20, 273 S.W.2d 64, 65-66 (1954). This case
involved the intentional infliction of mental distress but emphasized that there can be no recovery without some sort of physical manifestations of the alleged harm, e.g., nervousness, irritability, inability to work, severe headaches, upset stomach, nervous indigestion and lost sleep.
Id. at 20, 273 S.W.2d at 66.
23. Id. at 19, 273 S.W.2d at 65.
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painful emotions, the anger,2 4 disappointment, 25 shame 26 and despair 27 mentioned in the court's definition, and at the same time supply the judicial process with actual proof of the allegation. Most
importantly, this definition would be short, concise, and easy for a
jury to understand and apply.
B.

HistoricalBackground

Originally, damages were not allowed for mental anguish. 2' The
law was unconvinced that this sort of injury could exist due to the
vagueness of the term and an underlying fear that speculative damages would necessarily result. As one Texas court has said:
The principal reasons urged against the right to maintain an action
predicated upon a mental or emotional disturbance . . . are... :
(1) that such claims are regarded as outside the wise policy of the
law, and should be denied for practical reasons; (2) that the injury
is too remote and speculative, and not the proximate result of the
wrongful act and (3) that the injury is vague and uncertain, and
can be simulated, and too much advantage rests with the injured
party in proving such injury, and the difficulty in proving same. 9
Courts expressed fears of feigned suits, 30 trumped-up charges 3 ' and a
"flood of litigation, ' '3 2 which precluded them from compensating an
individual for his alleged mental pain. This philosophy remained
firmly entrenched in the legal profession until the medical profession's
evolving knowledge led to a change in the law.
It may seem odd to mention the medical profession in an article
concerning mental anguish, but with some reflection it can be seen
that the legal profession has often followed in the wake of progress
made in medicine, 33 and this area of the law is a classic example.
24. Trevino v. Southwestern Bell Tel. Co., 582 S.W.2d 582, 584 (Tex. Civ. App.-Corpus
Christi 1979, no writ).
25. Id.
26. Id.
27. Id.
28. Cf Renfro Drug Co. v. Lawson, 160 S.W.2d 246, 250 (Tex. Comm'n App. 1942,
opinion adopted) (mental anguish alone not recoverable); Lancey v. Rush, 152 S.W.2d 491.
494 (Tex. Civ. App.-Amarillo 1941, no writ) (in negligence action, no damages are allowed
for fright or mental suffering); Michels v. Borutor, 122 S.W.2d 216, 221 (Tex. Civ. App.Eastland 1939, no writ) (absent other damages, mental anguish not recoverable).
29. Houston Elec. Co. v. Dorsett, 145 Tex. 95, 98, 194 S.W.2d 546, 547 (1946).
30.

W. PROSSER, HANDBOOK OF THE LAW OF TORTS 54 (4th ed. 1971).

31.
32.
33.

Id. at 327.
Id.
Cf Ellis, v. International Playtex, Inc., 745 F.2d 292, 300 (4th Cir. 1984) (proving
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Once the medical profession was able to convincingly establish the
existence of mental pain, 34 the courts, one by one, began to allow
compensation for this injury. It was no longer vague and speculative;3" the men of science had established and identified it.
The Supreme Court of Texas was the first high court3 6 in the
United States to allow recovery for mental anguish. The year was
1890, and in his decision, Justice Gaines said:
We have found no exact precedent for such an action, but that is
no sufficient reason why an action should not be sustained. That a
physical personal injury may be produced through a strong emotion of the mind there can be no doubt. The fact that it is more
difficult to produce such an injury through the operation of the
mind than by direct physical means affords no sufficient ground for
refusing compensation, in an action at law, when the injury is intentionally or negligently inflicted. It may be more difficult to
prove the injury, but if it be proved, and the injury be the proximate result of the cause, we cannot say that a recovery should not
be had.37
toxic shock syndrome); Ferebee v. Chevron Chem. Co., 736 F.2d 1529, 1535-36 (D.C. Cir.
1984) (paraquat causing pulmonary fibrosis); In re Agent Orange Prod. Liab. Litig., 597 F.
Supp. 740, 777-85 (E.D.N.Y. 1984) (agent orange as cause of birth defects); Allen v. United
States, 588 F. Supp. 247, 268 (D. Utah 1984) (radiation altering individual's genetic code);
United States v. Price, 523 F. Supp. 1055, 1017 (D.N.J. 1981) (chemical dumping); Dempsey
v. Hartley, 94 F. Supp. 918, 921 (E.D. Pa. 1951) (fear of resulting cancer); Abel v. Eli Lilly &
Co., 94 Mich. App. 59, 289 N.W.2d 20 (1979)(DES as cancer-producing substance), afld as
modified, 418 Mich. 311, 343 N.W.2d 164 (1984); State v. Loss, 295 Minn. 271, -, 204
N.W.2d 404, 408 (1973) (battered child syndrome); LaRocca v. Dalsheim, 120 Misc. 2d 697,
467 N.Y.S.2d 302, 305 (Sup. Ct. Dutchess County 1983) (AIDS).
34. See generally Goodrich, Emotional Disturbance as Legal Damage, 20 MICH. L. REV.
497, 497-513 (1921) (overview of medical basis for mental distress as cause of action).
35. W. PROSSER, supra note 30, at 328. Dean Prosser stated:
Mental disturbance is easily simulated, and courts which are plagued with fraudulent
personal injury claims may well be unwilling to open the door to an even more dubious field. But the difficulty is not insuperable. Not only fright and shock, but other
kinds of mental injury are marked by definite physical symptoms, which are capable
of clear medical proof. It is entirely possible to allow recovery bnly upon satisfactory
evidence and deny it when there is nothing to corroborate the claim, or to look for
some guarantee of genuineness in the circumstances of the case. The problem is one
of adequate proof, and it is not necessary to deny a remedy in all cases because some
claims may be false. The very clear tendency of the recent cases is to refuse to admit
incompetence to deal with such a problem, and to find some basis for redress in a
proper case.
Id.
36. Hill v. Kimble, 76 Tex. 210, 214-15, 13 S.W. 59, 59-60 (1890).
37. Id. at 214, 13 S.W.2d at 59; see also Hallen, Hill v. Kimble-A Milepost in the Law, 12
TEXAS L. REV. 1, 8 n.33 (1934) (citing cases from other states adopting same rule as Texas).
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Once the new tort was recognized, the injury came to be viewed as

one which required compensation. However, the courts established
some rigid requirements for the recovery of damages. Though doctors were convinced that mental pain was real,38 lawyers wanted to

make sure that it did in fact exist. As the rule was finally established,
damages for mental anguish were recoverable when some sort of "impact" 39 had been sustained by the plaintiff, when such anguish was the

foreseeable consequence
of defendant's conduct," and when such re41
action was "normal.
III.

EVOLUTION OF THE REQUIRED PROOF

A.

The Impact Rule

In effect this impact rule stood for the proposition that plaintiff
could recover only when there had been some pre-existing or contem-

poraneous injury (impact) to the plaintiff's body.42 It was well understood that some sort of mental pain would accompany a broken limb
or some other sort of physical injury. Pain inflicted upon the body
would result in pain being sustained by the mind. This requirement of
impact was a sure way of avoiding a false claim.4 3 If required to show
a physical injury first, plaintiff could not very well advance some false
and spurious allegation.
The additional requirements of foreseeability 44 and that plain38. See supra note 34 and accompanying text.
39. Vietnamese Fishermen's Ass'n v. Knights of Ku Klux Klan, 518 F. Supp. 993, 1013
(S.D. Tex. 1981); see also W. PROSSER supra note 30, at 330-31. Dean Prosser stated:
After England had led off by denying liability, a large number of the American
courts, including those of all of the leading industrial states of the country, refused to
permit recovery for such consequences unless there had been some "impact" upon
the person of the plaintiff. Apart from some quite untenable notions of causal connection, the theory seems to be that "impact" affords the desired guarantee that the
mental disturbance is genuine.
Id.
40. Houston Elec. Co., 145 Tex. at 99, 194 S.W.2d at 548 (foreseeability of plaintiffs
injuries must be established).
41. Id. at 99, 194 S.W.2d at 548 (mental anguish must be sustained by normal person).
42. See, e.g., Vietnamese Fishermen's Ass'n v. Knights of Ku Klux Klan, 518 F. Supp.
993, 1013 (S.D. Tex. 1981) (in Texas, damages for mental anguish not recoverable unless result
of or accompanied by physical injury); Harned v. E-Z Fin. Co., 151 Tex. 641, 643, 254 S.W.2d
81, 82 (1953) (mental anguish not recoverable at common law unless accompanied by actual
injury); Foley & Co. v. Wyatt, 442 S.W.2d 904, 906-07 (Tex. Civ. App.- Houston [14th Dist.]
1969, writ ref'd n.r.e.) (no right of recovery for mental suffering unless accompanied by physical harm).
43. See supra note 39 and accompanying text.
44. International-Great Northern R.R. v. Lowry, 132 Tex. 272, 278, 121 S.W.2d 585,
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tiff's reaction be a normal 5 one were attempts by the court to establish some limits to defendant's liability. Foreseeability, whether it be
discussed in terms of duty or proximate cause, has long been a required element of actionable negligence.4 6 It is a way in which courts
set a mark beyond which defendant will not be liable.47 If the plaintiff
is required to show that defendant's conduct was the proximate cause
of his injuries, the effect is to require that such harm be the foreseeable consequences of defendant's actions. 48 Defendant becomes responsible for the injuries sustained within this parameter of
foreseeability, but not beyond.4 9 This idea, along with the fact that
the alleged injury be one that would be sustained by a "normal person," 50 were limitations on the legal responsibility for this tort. Thus,
impact, foreseeability and normal reaction were the required elements
acting as safeguards to prevent the advancement of any false claims.
B.

The Requirement of Physical Manifestations

In addition, the idea developed that the courts should require
some sort of concrete proof of these allegations.5" It was not enough
588 (1938) (in action based upon negligence, it must be established that injury in question was
foreseeable).
45. See Houston Elec. Co. v. Dorsett, 145 Tex. 95, 99, 194 S.W.2d 546, 548 (1946) (injury must be sustained by normal person).
46. Sutton Motor Co. v. Crysel, 289 S.W.2d 631, 634 (Tex. Civ. App.-Beaumont 1956,
no writ) (damages for mental suffering recoverable if they are proximate results of defendant's
negligent conduct).
47. W. PROSSER, supra note 30, at 244. Dean Prosser stated:
Once it is established that the defendant's conduct has in fact been one of the causes
of the plaintiffs injury, there remains the question whether the defendant should be
legally responsible for what he has caused. Unlike the fact of causation, with which
it is often hopelessly confused, this is essentially a problem of law. It is sometimes
said to be a question of whether the conduct has been so significant and important a
cause that the defendant should be legally responsible. But both significance and
importance turn upon conclusions in terms of legal policy, so that this becomes essentially a question of whether the policy of the law will extend the responsibility for
the conduct to the consequences which have in fact occurred.
Id.
48. Houston Elec. Co., 145 Tex. at 99, 194 S.W.2d at 548 (damages for mental shock
recoverable where defendant's act or omission, in light of circumstances, should have been
foreseen as cause of such damages).
49. Id. at 99, 194 S.W.2d at 548.
50. Id. (injury is one sustained by normal person).
51. See Duty v. General Fin. Co., 154 Tex. 16, 19-20, 273 S.W.2d 64, 65-66 (1954) (facts
involved intentional infliction of mental distress, but court stressed that there could be no
recovery without some sort of physical manifestation of alleged harm). See generally supra
notes 30, 35 and accompanying text.
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for plaintiff to allege the mental anguish in question, he had to convince the court that he had in fact sustained it.5 2 What tangible proof
could he offer to sustain an allegation of this somewhat intangible injury? Traditionally, this task was accomplished by showing some sort
of physical impairment.5 3

A distinction should be drawn between physical injury and physical impairment. The former is inflicted by some external force, a
blow, touch, or painful/harmful contact to the person. This is caused
or brought about by some agency outside plaintiff's body. The latter

is a consequence, something which emanates from within the plaintiff
himself. It is not necessarily an injury, but it definitely does place
some limitations on plaintiff's physical activities: 54 not being able to
sleep, 55 eat,56 work5 7 or hold down food,5 8 inability to remember,59
frequent crying 60 or nightmares 6' are not "injuries" to the body, but

have all been taken as proof of plaintiff's mental pain.62
The courts did not compensate an individual for any temporary
discomfort, but if plaintiff was able to prove that he could not function in society because of the emotional distress caused by the defendant's misconduct, and able to establish that this grief was foreseeable

and normal, then he could recover for his mental pain if he had sustained the required impact. The physical impairments were proof of
52. 154 Tex. at 19-20, 273 S.W.2d at 65-66.
53. Id.
54. The following seven footnotes are examples. These are not "injuries" to the body, but
are indicative of limitations on an individual's daily physical activities.
55. See Landreth v. Reed, 570 S.W.2d 486, 488 (Tex. Civ. App.-Texarkana 1978, no
writ) (plaintiff experienced difficulty in sleeping).
56. Id. (loss of weight).
57. Houston Elec. Co. v. Dorsett, 145 Tex. 95, 98, 194 S.W.2d 546, 547 (1946) (plaintiff
compelled to stay away from work for over one year).
58. Duty, 154 Tex. at 19, 273 S.W.2d at 65 (plaintiff's stomach upset with severe
indigestion).
59. Kaufman v. Miller, 414 S.W.2d 164, 166 (Tex. 1967) (plaintiff endured "blackout"
spells).
60. Clark v. Smith, 494 S.W.2d 192, 198 (Tex. Civ. App.- Dallas 1973, writ ref'd n.r.e.)
(father cried often for no apparent reason).
61. Id. (nightmares kept children from sleeping; often awoke screaming).
62. Sutton Motor Co. v. Crysel, 289 S.W.2d 631, 633-34 (Tex. Civ. App.-Beaumont
1956, no writ) (severe headaches, dizziness, crying spells, irritability and back pains directly
resulting from mental anguish negligently inflicted by defendant in car wreck are recoverable);
Lancey v. Rush, 152 S.W.2d 491, 493 (Tex. Civ. App.-Amarillo 1941, no writ) (physical
injuries resulting from mental anguish negligently inflicted are recoverable); see also HoustonAmerican Fin. Corp. v. Travis, 343 S.W.2d 323, 327 (Tex. Civ. App.-Dallas 1961, writ rerd
n.r.e.) (nervous indigestion, insomnia, headaches resulting from defendant's willful conduct

recoverable).
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his injury; the other three elements were the basis of his cause of
action.
C.

Exceptions to the Impact Rule

There were three groups of special cases in which a respectable
number of courts in the United States, including Texas, allowed recovery for mental anguish when there had been no initial impact.
63
One involved a negligently transmitted message announcing death;
the second involved negligent interference with dead bodies such as
negligent embalming; 64 the third involved the zone of danger. 65 The
first two by definition are special cases 66 and it is easy to accept the
fact that mental trauma would more likely than not result from defendant's negligence. The mysticism or aura of death was evidently
enough to convince the courts that plaintiff's allegations were true.67
For this reason, the requirement of impact was ignored. The requirements of foreseeability and normalcy were easily established, and the
63. See Kaufman v. Western Union Tel. Co., 224 F.2d 723, 730-31 (5th Cir. 1955) (damages for mental suffering awarded plaintiff as result of her receiving telegraph incorrectly relaying her daughter's death), cert. denied, 350 U.S. 947 (1956); see also So Relle v. Western Union
Co., 55 Tex. 308, 312 (1881) (damages for mental anguish recoverable where telegraph company negligently failed to timely deliver announcement to plaintiff of mother's death).
64. See Carey v. Lima, Salmon & Tully Mortuary, 168 Cal. App. 2d 42, 335 P.2d 181
(1959) (negligent embalming); St. Louis S.W. Ry. v. White, 192 Ark. 350, 91 S.W.2d 277
(1936) (running over body); Missouri, K. & T. Ry. v. Hawkins, 109 S.W. 221 (Tex. Civ. App.
1908, writ ref'd) (negligent shipment of corpse).
65. W. PROSSER, supra note 30, at 329. Dean Prosser stated:
In only two groups of special cases has there been any tendency to break away from
the settled rule [impact], and to allow recovery for mental disturbance alone. In one
of them a respectable minority of the courts allow recovery against a telegraph company for the negligent transmission of a message, such as one announcing death,
which indicates upon its face that there is a special likelihood that such mental distress will result . . . . The other group of cases has involved the negligent mishandling of corpses. Here the older rule denied recovery for mere negligence, without
circumstances of aggravation. There are by now, however, quite a series of cases
allowing recovery for negligent embalming, negligent shipment, or running over the
body, and the like, without such circumstances of aggravation, which are now in the
majority. What all of these cases appear to have in common is an especial likelihood
of genuine and serious mental distress, arising from the special circumstances, which
serves as a guarantee that the claim is not spurious. There may be perhaps other
such cases. Where the guarantee can be found, and the mental distress is undoubtedly real and serious, there is no essential reason to deny recovery.
Id.
66. Id.
67. Clark v. Smith, 494 S.W.2d 192, 195 (Tex. Civ. App.- Dallas 1973, writ ref'd n.r.e.);
Western Union Tel. Co. v. Junker, 153 S.W.2d 210, 210-11 (Tex. Civ. App.-San Antonio
1941, writ refd w.o.m.).
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plaintiff could recover as long as he had the necessary physical impairments to prove his cause of action.6 8
In the zone of danger situation, plaintiff might suffer no initial
impact, yet come so close to being injured that courts were convinced
that his alleged resulting mental anguish was real.69 The leading
Texas case illustrating this exception is Houston Electric Co. v. Dorsett," ° wherein plaintiff was crossing the street with her mother when
the defendant's bus negligently ran into and killed the mother. Plaintiff was narrowly missed, and not touched, yet she was caused "to
suffer great emotional upset, shock and fright, resulting in the derangement of her nervous system; and. . . as a result of such incident
she suffered . . . extreme nervousness, severe headaches, lapse of
memory, and brain deterioration."'7 The supreme court allowed her
to recover.7 2
It is important to note that while there was no impact in the
above case, plaintiff did prove her mental anguish by showing physical injury. The same is true in the cases cited for the other two exceptions. In fact, the decisions stressed that there could be no recovery
for mental anguish without some proof of physical injury.7 3 It would
seem, therefore, that there was a continuing requirement of impact.
However, a study of the cases employing an impact exception indicates that the courts were not concerned with an initial impact caus68. W. PROSSER, supra note 30, at 333-35. This exception involves a fact situation where
plaintiff is not injured; however, he is so close to the damaging event that he sustains mental
anguish. The courts have reasoned that this mental trauma is foreseeable and therefore should
be compensated. The fear of false claims and the necessity of some guarantee of genuineness
have restricted recovery to those individuals in the zone of danger.
69.
70.

Id.
Houston Elec. Co., 145 Tex. at 97-98, 194 S.W.2d at 546-47.
71. Id. at 97, 194 S.W.2d at 546.
72. Id. at 99, 194 S.W.2d at 548; accord H.E. Butt Grocery Co. v. Perez, 408 S.W.2d 576,
581 (Tex. Civ. App.-San Antonio 1966, no writ) (plaintiff may recover damages for mental
anguish, despite lack of physical impact, when she was in "zone of danger" posed by escaped
elephant); cf Hill v. Kimble, 76 Tex. 210, 214, 13 S.W. 59, 59 (1890) (damages recoverable for
having witnessed defendant attack third person). Hill is distinguishable in that the plaintiff, a
pregnant woman who knew the defendant, probably was in no personal danger of attack. But
recovery was allowed for the physical consequences (miscarriage of the baby), resulting from
her distress upon seeing the commotion.
73. See Kaufman, 224 F.2d at 729 (court allowed plaintiffs recovery upon a showing that
her high blood pressure was aggravated, she became weak and debilitated, could not stand or
move about and was forced to seek and maintain medical attention; these "injuries" proved her
allegation and she was allowed to recover); Clark, 494 S.W.2d at 198 (court holding that
surviving husband was entitled to damages for his mental anguish upon showing that he cried
frequently and had nose bleeds).
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ing the mental pain, but of a consequential injury or impairment
which was proof of the mental turmoil.7 4 The confusion would be

avoided if the term physical injury were used when referring to the
required initial or contemporaneous impact, and the term physical
impairment when concerned with proving the existence of plaintiff's
mental anguish. If this terminology is employed, it becomes clear that
in the three exceptions to the impact rule, physical injuries were not

prerequisite to recovery, but physical impairments were.
IV.

DILLON v. LEGG

This was the state of the law in Texas until 1978 when the rule of
the Dillon case,75 which had been set out by the Supreme Court of

California some ten years before, was adopted. The Dillon decision
was significant at the time because the court allowed an individual not
in the zone of danger 76 to recover damages for the mental anguish
sustained from witnessing injuries to a third person. The plaintiff
mother had seen her infant daughter run over by the defendant. In
allowing these damages, the court stressed that California had long
since abandoned its impact requirement, 77 that the injury was normal 78 and foreseeable, 79 and that plaintiff had suffered such shock that

resulted in physical impairments,8" which the court felt proved the
existence of mental pain. The court was quite obviously convinced
that the alleged turmoil was real.
No one can question that a mother will sustain a great deal of

anguish from witnessing the death of her child. That such a reaction
74. See Hallen, Hill v. Kimble-A Milepost in the Law, 12 TEXAS L. REV. 1, 9 (1933)
(most jurisdictions allow recovery for physical consequences of fright).
75. Dillon v. Legg, 68 Cal. 2d 728, 441 P.2d 912, 69 Cal. Rptr. 72 (1968).
76. Id. at -, 441 P.2d at 915, 69 Cal. Rptr. at 75 (plaintiff mother and sister in this case
were sufficiently removed from damaging event so as not to fear for their own safety).
77. Id. at -, 441 P.2d at 921-24, 69 Cal. Rptr. at 81-84 (court traced development of rule
which at first denied recovery for mental anguish, then compensated an individual if there had
been an initial "impact," to the point where impact was not necessary if plaintiff could establish proof of alleged mental pain). The court stated: "We have, indeed, held that impact is not
necessary for recovery." Id. at -, 441 P.2d at 915, 69 Cal. Rptr. at 75.
78. Id. at -, 441 P.2d at 921, 69 Cal. Rptr. at 81 (the court cited W. PROSSER, LAW OF
TORTS 353 (3d ed. 1964), wherein he stated "when a child is endangered, it is not beyond
contemplation that its mother will be somewhere in the vicinity, and will suffer serious
shock").
79. Id. at -, 441 P.2d at 921, 69 Cal. Rptr. at 81.
80. Id. at-, 441 P.2d at 920, 69 Cal. Rptr. at 80 ("We note, first that we deal here with a
case in which plaintiff suffered a shock which resulted in physical injury [impairment] and we
confine our ruling to that case.").
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is normal would be an understatement at best. The case is important
in that it gives guidelines for determining whether such result was
foreseeable. The court stressed that in future cases of this kind the
courts should take into account such factors as the following:
(1) whether plaintiff was located near the scene of the accident as
contrasted with one who was a distance away from it; (2) whether
the shock resulted from a direct emotional impact upon plaintiff
from the sensory and contemporaneous observance of the accident,
as contrasted with learning of the accident from others after its
occurrence; (3) whether plaintiff and the victim were closely related as contrasted with an absence of any relationship."1
California was evidently willing to accept the fact that impact
was no longer an element that had to be proved.8 2 The court was
willing to accept that mental trauma could be sustained without the
necessity of a pre-existing or contemporaneous physical injury.8 3 As
long as the alleged mental anguish was a foreseeable consequence of
defendant's negligent misconduct, was normal, and could be established by the existence of a disabling physical impairment, the court
would allow the plaintiff to recover.84
With Dillon, the law had come to accept what medicine had established-that mental anguish is a real injury. The plaintiff's only
problem is to prove that it exists. Dillon sets out the elements for
establishing this fact. If plaintiff has the symptoms to prove its existence, 85 and can establish liability upon traditional concepts, that is,
normal reaction 86 and foreseeability, 87 he should recover.
A.

Texas Adopts the Dillon Position

Landreth v. Reed8 8 involved a fact situation very similar to Dil81. Id. at -, 441 P.2d at 920, 69 Cal. Rptr. at 80.
82. The Dillon court cited Cook v. Maier, 33 Cal. App. 2d 581, 92 P.2d 434 (1939), for
this proposition.
83. See supra note 77 and accompanying text.
84. These three elements are stressed throughout the Dillon decision.
85. See supra note 80 and accompaying text.
86. See supra note 78 and accompanying text.
87. 68 Cal. 2d at -, 441 P.2d at 921, 69 Cal. Rptr. at 81. In reasoning that the tort of
negligent infliction of mental distress should be governed by general rules of actionable negligence, the court concluded: "Thus we see no good reason why the general rules of tort laws,
including the concepts of negligence, proximate cause, and foreseeability, long applied to all
other types of injury, should not govern the case now before us." Id. at -, 441 P.2d at 924, 69
Cal. Rptr. at 84.
88. 570 S.W.2d 486 (Tex. Civ. App.-Texarkana 1978, no writ).
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Ion in that the court allowed an individual not in the zone of danger

to recover for the mental anguish sustained from witnessing the death
of a third person. Specifically, plaintiff witnessed the drowning death
of her sister89 which was caused by defendant's negligence.90 Plaintiff
introduced evidence to show that as a result of this trauma she had
experienced "hyperactivity, distractability, loss of weight, extreme
nervousness, and difficulty in sleeping. '"91 In other words, plaintiff

was able to prove the existence of her mental anguish through the
physical manifestations of her mental pain.
The real problem for the court was that there had been no initial
impact, 92 nor were any of the three generally accepted exceptions to
the impact rule applicable. 93 The court, however, took note of the
fact that the law in this area was in a state of change,9 4 opted to follow
the newer rule,9" and allowed plaintiff to recover.9 6 The court then
proceeded to set out the same guidelines for establishing foreseeability
that had been enumerated by the California court in Dillon v. Legg.9 7
89. Plaintiff was never concerned over her own safety. Her mental anguish was a result
of witnessing her 14-month-old sister fall into a pool and drown. Id. at 488.
90. The jury found negligence on the part of the defendants, who owned and operated a
day nursery. This finding was probably predicated on the fact that defendants failed to exercise reasonable care in supervising the children. There was no evidence or indication of any
disturbance or altercation on the premises. Id.
91. Id. at 488.
92. Id. at 489 ("Mellissa's [plaintiffs] recovery is challenged on the ground that [she did
...
).
not receive] a physical impact as a result of the negligent act.
93. Plaintiff was not in the zone of danger, nor did the case involve one of the other two
generally accepted exceptions to the impact rule, i.e., negligently transmitted messages concerning death or negligent interference with dead bodies.
94. 570 S.W.2d at 489. The court stated:
The problem of whether to allow recovery of damages by one who witnesses the
negligent injury of another person has confronted and perplexed the courts for decades. Yet, in our own jurisdiction, there is a surprising paucity of cases which have
directly considered it. Nationwide, the courts have expressed several views. Some
deny any recovery for emotional trauma in such cases. Others permit a recovery
only if the claimant sustained a physical impact. Still others have ruled that physical
impact is not necessary if the plaintiff was in the zone of danger. Finally, some have
held that artificial distinctions such as those noted above should be disregarded and
each case should be determined upon the traditional concepts of negligence and proximate cause based upon reasonable foreseeability.
Id.
95. Id. ("Although the exact question has not been definitely answered by a decision of
our own courts, it appears that Texas will follow the modern rule, and will disregard the
artificial distinctions in favor of a decision based upon those traditional concepts.").
96. Id.
97. See Dillon v. Legg, 68 Cal. 2d 728, -, 441 P.2d 912, 920, 69 Cal. Rptr. 72, 80 (1968)
((I) whether the plaintiff was located near the scene of the accident; (2) whether the shock
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The Landreth decision was, in retrospect, a step forward for
Texas courts. In summary, it can be said that Texas began by denying
the existence of mental anguish.98 Once its existence was accepted, 99
recovery was allowed under traditional concepts of actionable negligence, ° and basically, that is where Texas is today. Impact is unnecessary; mental anguish is a real injury. If liability can be established
under traditional concepts, that is, normal reaction,'' foreseeable
consequences,'0 ° and physical manifestations, 10 3 plaintiff will be allowed to recover.
B.

Latest Developments

In Sanchez v. Schindler,'" the Supreme Court of Texas allowed

the plaintiff mother to recover damages for the mental anguish sustained as a result of her son's death.0 5 The decision is important to
this discussion for the following reasons: she sustained no impact 0 6

and was not within the zone of danger. "I In fact, she did not even
witness the damaging event,' 0 8 but heard of it from another person. 109
Plaintiff did allege and prove resulting physical impairments" 0 and no
one can argue that her reactions were abnormal. However, she did

not come within the traditional Dillon (Landreth)guidelines"' for establishing that her injury was foreseeable because, while she did have
the required relationship, she was not located near the scene of the
accident, 1 2 nor did the shock result from a contemporaneous percepresulted from a direct emotional impact upon the plaintiff from a contemporaneous perception
of the accident, as distinguished from learning of the accident from others after its occurrence;
and (3) whether the plaintiff and victim were closely related).
98. See supra note 28 and accompanying text.
99. See Hill v. Kimble, 76 Tex. 210, 13 S.W. 59 (1890) (first Texas case allowing recovery
for mental anguish).
100. W. PROSSER, supra note 30, at 244.
101. See supra notes 41, 42 and accompanying text.
102. Id.
103. See supra note 52 and accompanying text.
104. 651 S.W.2d 249 (Tex. 1983).
105. Id. at 250 (jury awarded $102,500 damages for mental anguish sustained by mother).
106. The mother was not physically involved in the damaging event to her son. Id.
107. The mother was not near the scene of the accident. Id.
108. The mother was at home. Id.
109. A neighbor informed plaintiff mother of the accident. Id.
110. Id. at 253 (despondency, disorientation, neurosis, and frequent neck and shoulder
pains as well as headaches).
111. See supra note 97 and accompanying text.
112. As already noted, the mother was not near the scene of the accident.
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tion of it." 3 Instead, the court went much further than the intermediate court had gone in Landreth and stressed that recovery in this case
was allowed by the Wrongful Death Act' 14 and as such there was "no
requirement that plaintiff be within the zone of danger or have witnessed the accident in order to recover for mental anguish.""' 5 The
court found precedent for this interpretation of the Act in other jurisdictions. 1 16 A reading of these cases as well as the majority and dissenting opinions of Sanchez make it clear that the court was allowing
recovery for mental distress not under principles of common law,117
but instead from its own interpretation of the Texas Wrongful Death
Act. 118
In his dissent, Justice Pope argued that the legislature had intended to limit recovery to pecuniary loss" 9 when it enacted the statute in 1860120 and had repeatedly refused to change it to include
damages for mental anguish during the various times that the Act had
113. The mother learned of the event secondhand from a neighbor.
114. TEX. CIv. PRAC. & REM. CODE ANN. §§ 71.001-.011 (Vernon 1986).
115. 651 S.W.2d at 254.
116. City of Tucson v. Wondergem, 105 Ariz. 429, 466 P.2d 383 (1970); Nance v. State
Bd. of Educ., 277 S.C. 64, 282 S.E.2d 848 (1981); Wilson v. Lund, 80 Wash. 2d 91, 491 P.2d
1287 (1971); ARK. STAT. ANN. § 27.909 (1979); FLA. STAT. ANN. § 768.21 (Supp. 1986);
KAN. STAT. ANN. § 60-1904 (1976); MD. CTS. & JUD. PROC. CODE ANN. § 3-904(d) (1980);
NEV. REV. STAT. § 41.090 (1979); OKLA. STAT. ANN. tit. 12, § 1053 (West 1981); VA. CODE
§ 8.01-52 (1984); W. VA. CODE § 55-7-6 (Supp. 1985).
117. 651 S.W.2d at 257 (Pope, C.J., dissenting) ("The majority can muster no substantial
precedent for its in-house change of legislative policy.").
118. Id. at 254 (Pope, C.J., dissenting). Chief Justice Pope starts his dissenting decision by
saying: "I respectfully dissent because I believe the court should not overturn its longstanding
decisions and reinterpret the Texas Wrongful Death Statute to authorize recovery for mental
anguish." Id.
119. Id. at 254-55 (Pope, C.J., dissenting). Chief Justice Pope stated:
In 1877, this court ruled that since the Texas Wrongful Death Statute was borrowed
from Lord Campbell's Act, the measure of damages under the Texas statute was the
same as the English act- pecuniary loss only. March v. Walker, 48 Tex. 372, 375
(1877). Texas courts have consistently followed the pecuniary loss rule. E.g., J.A.
Robinson Sons, Inc. v. Wigart, 431 S.W.2d 327 (Tex. 1968); International & G.N.
Ry. v. McVey, 99 Tex. 28, 87 S.W. 328 (1905). The majority reverses this wellestablished rule. If we were dealing with the common law rather than the statute, I
might be persuaded by the majority's reasoning. There is strong evidence, however,
that the Texas Legislature intended to limit recovery to pecuniary loss when it enacted the Texas Wrongful Death Statute. The Texas Statute was patterned after the
English statute. Both statutes provided that "the jury may give such damages as they
may think proportioned to the injury resulting from such death .... ." The Fatal
Accident Act, 9 & 10 Vict., ch. 93, § 2 (1846); 1860 Tex. Gen. Laws, ch. 35, at 32, 4
H. Gammel, Laws of Texas 1394 (1898).
Id.
120. Id. at 255 (Pope, C.J., dissenting) ("When the Texas Legislature adopted the statute
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been recodified or amended. 21 Nevertheless, the decision of Sanchez
is clear: if the action is one arising under the Wrongful Death Act, a
plaintiff may recover damages for his mental distress even if he did
not witness the event.
The Sanchez decision has left the following question unanswered:
has the Supreme Court of Texas set forth one criterion for recovering
damages for the negligent infliction of mental distress under the
Wrongful Death Act, and another criterion for cases not arising
under the Act, or has the court signalled a new turn in the continuing
development of rules governing such recovery? The lower courts
have not answered this query. In fact, they are in conflict as to how to
interpret Sanchez. This is evidenced by two recent cases, Baptist Hospital of Southeast Texas, Inc. v. Baber 1 22 and Missouri Pacific Railroad v. Vlach."3
In Baptist Hospital, plaintiff, deceased's wife, brought suit alleging malpractice on the part of the defendants. 124 Part of her recovery
was for mental anguish even though the jury found that her "emotional trauma did not result in depression or secondary reaction and
did not manifest itself physically."'2 5 On appeal the court affirmed
the trial court 126 and said that under Sanchez there was no longer a
need to prove such an injury with some sort of physical manifesta12
tion. 27 This same position was taken in Missouri Pacific Railroad.
in 1860, the English statute and every American statute patterned after it had already been
interpreted to limit recovery to pecuniary loss.").
121. Id. (Chief Justice Pope proceeds to point out in his dissent that since the adoption of
the Wrongful Death Act in 1860, it has been codified and recodified on four different occasions
and amended five times; on no occasion did it allow for recovery of mental anguish; and that
four bills introduced in the Sixty-sixth Legislature and three in the Sixty-seventh would have
expanded recovery to include recovery for mental anguish and none of them passed).
122. 672 S.W.2d 296 (Tex. App.-Beaumont 1984, no writ).
123. 687 S.W.2d 414 (Tex. App.-Houston [14th Dist.] 1985, no writ).
124. Plaintiff wife brought suit individually and as next friend of two children alleging
medical malpractice on the part of defendants, Dr. George L. Campbell and the Baptist Hospital of Southeast Texas, Inc. Suit was not predicated upon the Wrongful Death Act. 672
S.W.2d at 297.
125. Id. at 298.
126. Suit was originally filed in the 136th District Court, Jefferson County, Texas. The
defendants have perfected this appeal to the Beaumont Court of Appeals. Id. at 297.
127. Id. at 298. "Baptist Hospital cites several cases holding that a plaintiff in order to
recover for mental injuries must prove some physical illness accompanied or produced by the
mental injury...
" The court then proceeded to say: "We believe Sanchez v. Schindler, 651
S.W.2d 249 (Tex. 1983), has now authorized the recovery for mental anguish without proof of
physical injury .... ." Id. at 298-99.
128. 687 S.W.2d 414 (Tex. App.-Houston [14th Dist.] 1985, no writ).
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In that case, however, the surviving wife and six children of a truck
driver brought suit for his death under the Texas Wrongful Death
Act. 2 9 On appeal, the defendant alleged that the trial court had erred
in awarding them damages for mental anguish "because there [was]
no proof of accompanying physical injury."' 3 ° The intermediate
court held that under Sanchez such proof was not necessary.' 3 '
These two cases have abandoned one of the traditional criteria
for recovering for mental anguish. Texas courts have always maintained that physical manifestations of the alleged mental trauma must
be established before an individual can recover. Although the
Sanchez court did not specifically address the question, subsequent
appellate court decisions have split on whether physical injury or
some physical manifestation is still required before mental anguish
1 32
damages may be recovered as a result of merely negligent conduct.
While most Texas courts and one legal encyclopedia 133 appear to have
read Sanchez as abandoning the rule, the better reasoning is that of
the majority in Air Florida, Inc. v. Zondler:'3 4
Although the Sanchez opinion does use broad and expansive language in discussing recovery of mental anguish damages, we find
nothing in either the holding or the rationale of that opinion which
definitely indicates a change in the former rule requiring proof of
an accompanying physical injury . .. We therefore decline to follow the court of appeal's holding in Baptist Hospital. We hold in129. Plaintiffs sued the defendant railroad for causing deceased's death when a train struck
his truck. Id. at 416.
130. Id. at 417.
131. Id. The court noted that:
Appellant [defendant railroad] contends . . . that the trial court erred in awarding
appellees [plaintiffs] damages for mental anguish because there is no proof of accompanying physical injury. Appellant argues that while Sanchez allowed a mother to
recover mental anguish damages for the death of her child, it did not abrogate [the]
requirement of accompanying physical injury. We disagree. We do not find in that
case a requirement that proof of such physical manifestations should be a necessary
predicate for recovery for mental anguish.
Id.
132. Compare Air Florida, Inc. v. Zondler, 683 S.W.2d 769, 774 (Tex. App.-Dallas 1984,
no writ) (proof of physical injury is a necessary predicate to recovering mental anguish damages in wrongful death case) with P.T. & E. Co. v. Beasley, 698 S.W.2d 190, 198 (Tex. App.Beaumont 1985, no writ) (proof of physical injury is not necessary to recover mental anguish
damages in wrongful death case) and Baptist Hosp. of Southeast Texas, Inc. v. Baber, 672
S.W.2d 296, 298, 687 S.W.2d 39, 42 (Tex. App.- Beaumont 1984, no writ) (Sanchez does not
require proof of physical manifestation).
133. 25 C.J.S. Damages § 64 (1985).
134. 683 S.W.2d at 773.
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negligence case proof of accompanying

physical injury is a necessary predicate to recover damages for
mental anguish.' 3
The cases above mentioned all came within the purview of the
Wrongful Death Act and illustrate the existing confusion as to how
far Sanchez went. Moreover, should a fact situation not involving
death arise, 136 would the court follow Sanchez or apply the impact
rule and its exceptions including those set forth by Dillon (Landreth)?
V.

CONCLUSION

In any subsequent case before the Supreme Court of Texas involving the negligent infliction of mental anguish, whether or not resulting in death, it should be made clear that Texas has departed from
its earlier position and will allow recovery of damages even if the
plaintiff has not sustained an initial impact, was not within the zone of
danger, or a witness to the damaging event. These artificial and outmoded elements should be abandoned.' 3 7 The reasoning in Sanchez
should be extended to all cases and recovery allowed if the three traditional criteria already mentioned can be established: first, that such
injury is a normal reaction to defendant's negligent behavior; second,
that such injury is a foreseeable result of defendant's negligent conduct; and third, that there are physical manifestations of the alleged
trauma. This would be a logical progression and development of the
laws governing recovery for this type of injury.
Some courts believe that the medical profession has now
progressed to the point where it can identify mental distress without
the need of an accompanying physical impairment.' 3 8 This element,
however, has been a traditional requirement since the very beginning.' 39 It is proof positive that plaintiff is seeking damages for a real
135. Id; see-Luna v. North Star Dodge Sales, Inc., 667 S.W.2d 115 (Tex. 1984) (mental
anguish was knowingly inflicted).
136. See supra notes 4-6 and accompanying text.
137. Leong v. Takasaki, 55 Hawaii 398, 520 P.2d 758 (1974); Sim v. Burd, 404 A.2d 672
(Pa. 1979); see Olender, Proof and Evaluation of Pain and Suffering in PersonalLitigation,
1962 DUKE L.J. 344, 361; see also Wasmuth, Medical Evaluation of Mental Pain and Suffering, 6 CLEV.-MAR. L. REV. 7, 11-13 (1957) (electrocardiogram patterns can provide evidence
that existing stress affects the functioning of the heart).
138. See supra note 57 and accompanying text.
139. Clifton v. Southern Pac. Transp., 686 S.W.2d 309 (Tex. App.-San Antonio 1985,
writ granted).
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injury," 4 and as such should not be refused. The court in Sanchez
noted that plaintiff had met this requirement.'

It is a misinterpreta-

tion of Sanchez to consider it as authority for any different position.
In addition to this element of a physical manifestation, if the
plaintiff can establish that the reaction in question is one that is normal and foreseeable, we have attached safeguards to limit defendant's

liability within traditional concepts of fault. The element of foreseeability should be an open question of fact for the jury'4 2 and should no
longer be confined to the parameters set out by Dillon (Landreth).
The Sanchez decision as well as the out-of-state authority' 4 3 relied
upon therein have shown that resulting mental anguish may be foreseeable even though the plaintiff did not personally observe the dam-

aging event.
The position represented by the Sanchez decision would bring
Texas up to date with the advances in the medical profession"' as
well as the positions taken by other jurisdictions. 4 5 It would establish

rules for the recovery of the negligent infliction of mental distress that
are in accord with the criteria governing recovery for the intentional
infliction of mental anguish.' 4 6
140. Sanchez v. Schindler, 651 S.W.2d 249, 253 (Tex. 1983) (despondency, disorientation,
neurosis and frequent neck and shoulder pains as well as headaches).
141. Id.
142. W. PROSSER, supra note 30, at 250. Dean Prosser stated:
Negligence . . . protection of others against unreasonable risk. It necessarily involves a foreseeable risk, a threatened danger of injury, and conduct unreasonable in
proportion to the danger. If the defendant could not reasonably foresee any injury as
the result of his act or if his conduct was reasonable in light of what he could anticipate, there is no negligence, and no liability.
Id. Since we are discussing the negligent infliction of mental anguish it would seem clear that
defendant should be held liable if such injury was foreseeable. Since reasonable minds would
more often than not disagree on this issue, its definition would be a question of fact for the
jury. See supra note 18 and accompanying text.
143. City of Tucson v. Wondergem, 105 Ariz. 429, 466 P.2d 383 (1970); Nance v. State
Bd. of Educ., 227 S.C. 64, 282 S.E.2d 848 (1981); Wilson v. Lund, 80 Wash. 2d 91, 491 P.2d
1287 (1971).
144. See supra notes 35, 138 and accompanying text.
145. Notably California. See generally Dillon v. Legg, 68 Cal. 2d 728, 441 P.2d 912, 69
Cal. Rptr. 72 (1968).
146. Duty v. General Fin. Co., 273 S.W.2d 64 (Tex. 1954). Until recently, Texas also
imposed the physical injury/manifestation requirement in causes of action arising under the
Texas Deceptive Trade Practices Act, TEX. Bus. & COM. CODE ANN. §§ 17.41-.63 (Vernon
Pamph. Supp. 1986), unless the wrongful conduct was intentional or grossly negligent. Cf
Freedom Homes of Texas, Inc. v. Dickinson, 598 S.W.2d 714, 716 (Tex. Civ. App.-Corpus
Christi 1980, writ refd n.r.e.); Cen-Tex Portable Bldgs.. Inc. v. Young, 598 S.W.2d 42, 44
(Tex. Civ. App.-El Paso 1980, writ rerd n.r.e.). Recently, however, the supreme court has
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Furthermore, it would be a logical progression in the development of a rule allowing recovery for the injury and at the same time
provide defendants with the necessary safeguards dictated by public
policy.
expanded that to include conduct that is merely knowing. Luna v. North Star Dodge Sales,
Inc., 667 S.W.2d 115, 118 (Tex. 1984). The court said that since knowing conduct involves a
"more culpable mental state" than that which was merely grossly negligent, mental anguish
recovery could be had. Id. On remand, the appeals court stated the new rule as allowing
mental anguish recovery "when there is proof of a willful tort, willful and wanton disregard,
knowing conduct, gross negligence, or accompanying physical injury." Luna v. North Star
Dodge Sales, Inc., 672 S.W.2d 304, 306 (Tex. App.-San Antonio 1984, on remand). This rule
has been applied in subsequent cases, Jasso v. Duron, 681 S.W.2d 279, 280 (Tex. App.-Houston [14th Dist.] 1984, writ refd n.r.e.); Miller v. Dickenson, 677 S.W.2d 253, 259 (Tex. App.Fort Worth 1984, no writ), marking a further relaxation of the requirement for proof of mental
anguish in cases involving conduct that is more than merely negligent.

