
PATIENTS' COMPENSATION FUND AND
THE BAD FAITH CAUSE OF ACTION:
TWO PROPOSED AMENDMENTS TO

THE MEDICAL LIABILITY AND
INSURANCE IMPROVEMENT

ACT OF TEXAS

In the mid-1970s, physicians and insurance representatives in
several states successfully lobbied for legislation which reformed the
substantive and procedural treatment of medical malpractice tort
claims.' This specialized legislation, was designed to respond to what
many commentators regarded as a "crisis" in the medical malpractice
field.2 This "crisis" manifested itself in the form of increased pre-
mium costs3 and a decline in the availability of medical malpractice

1. See Bell, Legislative Intrusions into the Common Law of Medical Malpractice:
Thoughts About the Deterrent Effect of Tort Liability, 35 SYRACUSE L. REV. 939, 943-44
(1984) (in the years 1975-1980, 300 state statutes were enacted which dealt with medical mal-
practice); Witherspoon, Constitutionality of the Texas Statute Limiting Liability for Medical
Malpractice, 10 TEX. TECH L. REV. 419, 419 (1979) (in 1975-1977, 49 states enacted legisla-
tion designed to alleviate the increased cost of liability insurance).

2. The subject of the medical malpractice suit and the malpractice "crisis" received na-
tionwide attention during the 1970s. Authoritative commentary is exhaustive. For general
discussion of the topic, both nationally and state wide, see TEX. REV. CiV. STAT. ANN. art.
4590i § 1.02(a)(5) (Vernon Supp. 1986); TEXAS MEDICAL PROFESSIONAL LIABILITY STUDY
COMMISSION, FINAL REPORT TO THE 65TH TEXAS LEGISLATURE, at 2-8 (1976) [hereinafter
referred to as Keeton Report]; REPORT OF THE SECRETARY'S COMMISSION ON MEDICAL

MALPRACTICE, U.S. DEP'T OF HEALTH, EDUC., AND WELFARE, PUB. No. 73-88, MEDICAL

MALPRACTICE (1973); Bell, supra note 1, at 943 n.21; Brooke, Medical Malpractice: A Socio-
Economic Problem From A Doctor's View, 6 WILLIAMETTE L.J. 225 (1970); Danzon, The Fre-
quency and Severity of Medical Malpractice Claims, The Institute for Civil Justice (1982); Ro-
senberg, Why a New Malpractice Crisis Is Coming, MED. ECON., Oct. 29, 1979 at 180; AM.
MED. NEWS, Jan. 18, 1980, at 10, col. 1. But see Keith, The Texas Medical Liability and
Insurance Improvement Act-A Survey and Analysis of Its History, Construction and Constitu-
tionality, 36 BAYLOR L. REV. 265, 268-71, 319-23 (1984) (discussing several cases which held
reform acts invalid because of a finding that no "crisis" existed); Witherspoon, supra note 1, at
444-52 (disputing that a "crisis" existed in Texas).

3. See TEX. REV. CIv. STAT. ANN. art. 4590i § 1.02(a)(7) (Vernon Supp. 1986); Keeton
Report, supra note 2, at 6-8. See generally Munch, Causes of the Medical Malpractice Insur-
ance Crisis: Risks and Regulation, in THE ECONOMICS OF MEDICAL MALPRACTICE 125
(1978) (discussing impact of the "crisis").
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insurance coverage. 4 The cause of the "crisis" was blamed on signifi-
cant increases in both the number and size of medical malpractice
awards.' By the mid-1970s, the "crisis" had progressed to the point
where all doctors were faced with a significant rise in premium costs,
while some physicians, especially those practicing in the high-risk spe-
cialties, were unable to secure liability insurance at any price.6

A costly result of the "crisis" was that many physicians began to
practice what has come to be called "defensive" medicine.' Most
often this practice involves the ordering of unnecessary x-rays and
tests for the sole purpose of corroborating the physician's medical de-
cisions and actions.8 The practice of "defensive" medicine serves no
medical purpose, but seeks only to protect physicians should they
have to defend themselves in subsequent medical malpractice actions.9

The practice of defensive medicine coupled with the increasing price
of malpractice insurance has increased the cost of providing medical
care. This is a cost that is ultimately passed on to the public.' °

Another effect of the mid-1970s insurance "crisis" was that a
large number of physicians began to cut back on the scope of their
practices. I" Rather than face the bleak outlook of no liability insur-
ance and prohibitive costs, many of the older, more experienced phy-

4. TEX. REV. CIV. STAT. ANN. art. 4590i § 1.02(a)(6) (Vernon Supp. 1986); see Keeton
Report, supra note 2, at 6-8.

5. TEX. REV. CiV. STAT. ANN. art. 4590i § 1.02(a)(1), (a)(3) (Vernon Supp. 1986); Kee-
ton Report, supra note 2, at 2-3.

6. Especially hard hit were those physicians practicing in the high-risk specialty fields.
High-risk fields include anesthesiology, neurosurgery, orthopedics, plastic surgery, obstetrics
and gynecology. Often insurance premiums became so expensive, or became so hard to obtain,
that many doctors quit practicing in these fields or cut back on the scope of their practices.
The result was a scarcity of medical care in these areas. See TEX. REV. Civ. STAT. ANN. art.
4590i § 1.02(a)(1) (Vernon Supp. 1986) (noting increase in medical liability claims); Keeton
Report, supra note 2, at 7 (same).

7. See TEX. REV. CIv. STAT. ANN. art. 4590i § 1.02(a)(9) (Vernon Supp. 1986); Keeton
Report, supra note 2, at 7-8.

8. Keeton Report, supra note 2, at 7-8. The American Medical Association estimates
that the practice of "defensive medicine" adds $15.1 billion annually to the total cost of health
care in the United States. Jones, From Statistics to History: Personal Accounts of Professional
Liability Suits, 81 TEX. MED., April 1985, at 77.

9. See Jones, supra note 8, at 78. The author quotes a Texas physician: "I do X-rays
and tests that maybe aren't necessary. I keep records that I can produce in court because I
know that they may be read there someday. They're not medically necessary, but they're
necessary to defend myself." Id.

10. The low price elasticity of medical care is discussed in Bell, supra note 1, at 958-60
(suggesting that doctors pass on more than 100% of premium increases).

11. See Keeton Report, supra note 2, at 7.

1604 [Vol. 17:1603



1986] MEDICAL MALPRACTICE PROPOSALS 1605

sicians took early retirement.12 Some of the physicians practicing in
the high-risk fields such as obstetrics and gynecology, dropped these
areas of practice altogether.' 3 The result was that the State of Texas
was beginning to lose those doctors who were willing to practice in
important high-risk fields.' 4 Thus, by the mid-1970s, the "crisis" was
beginning to result not only in the higher price of health care, but was
also beginning to affect its availability.

A third result of the "crisis" was that physicians began to de-
velop a new attitude towards the physician-patient relationship. 15

Since many suits filed were considered nuisance suits, a number of
physicians began to discriminate against certain patients, declining to
treat those thought likely to bring malpractice suits.' 6 In addition,
the alarming frequency of malpractice claims, many of which were
seen as frivolous, caused physicians to seek means to defend them-
selves, either by lobbying for legislative reform or by instigating
countersuits against patients and their attorneys. 17

In response to the "crisis," the Texas Legislature, in 1975, cre-
ated a commission to study the problem.' 8 The Texas Medical Pro-

12. Id.
13. Id.
14. Id.
15. Id. at 3-4.
16. See Jones, supra note 8, at 79. The author quotes the statement of a Texas doctor:

We're highly suspicious of patients, and we try to avoid anybody who might want to
sue. And, we don't feel that we can take care of high-risk patients. We were really
trained to care for the high-risk patients, but, unfortunately, they are the ones who
have the highest possibility of a lawsuit.

Id.
17. See SECRETARY'S COMMISSION ON MEDICAL MALPRACTICE, U.S. DEP'T OF

HEALTH, EDUC., AND WELFARE, PUB. No. 73-88 MEDICAL MALPRACTICE (1973) [hereinaf-
ter referred to as HEW REPORT]. Successful lobbying efforts by the Florida Medical Associa-
tion resulted in the passage of a bill requiring the losing party of a medical malpractice action
to pay all attorney's fees. AM. MED. NEWS, June 20, 1980, at 21, col. 1; Fla. Stat. Ann.
§ 768.56 (1980) (repealed 1985). The countersuit has proven a popular, albeit largely unsuc-
cessful, cause of action for physicians who feel a medical malpractice suit was brought without
merit. See Adler, Malicious Prosecution Suits as a Counterbalance to Medical Malpractice
Suits, 21 CLEV. ST. L. REV. 51 (1972); Birnbaum, Physicians Counterattack: Liability of Law-
yers for Instituting Medical Malpractice Actions, 45 FORDHAM L. REV. 1003 (1977); Cham-
bers, Physician Recovery for Bad Faith Medical Malpractice Actions, 10 TEX. TECH L. REV.
391 (1979); Greenbaum, Physician Countersuits. A Cause Without Action, 12 PAC. L.J. 745
(1981); Hollaway, Malicious Prosecution Actions by the Medical Profession Against Attorneys
Who Unsuccessfully Pursue a Medical Malpractice Suit for a Patient, 41 TEX. B.J. 421, 421
(1978); Schwartz & Komerar, Doctors, Damages and Deterrence. An Economic View of Medi-
cal Malpractice, 298 NEW ENG. J. MED. 1282 (1977).

18. Texas Medical Liability Insurance Underwriting Association Act, ch. 331, § 2, 1975
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fessional Liability Study Commission was formed and charged with
the task of compiling data and preparing a report to make recommen-
dations to the 65th Texas Legislature. 9 By December of 1976, the
Commission's report was completed and was sent to the legislature
for consideration.2" It was the product of this report which formed
the basis for the Medical Liability and Insurance Improvement Act of
Texas (MLIIA).2"

The MLIIA was a comprehensive legislative attempt to diffuse
the medical malpractice crisis. The act, almost from its inception, has
been the subject of much comment and criticism. One court has al-
ready ruled that one of its provisions, the limitation on damages, is
unconstitutional.22 Other commentators have claimed that the
MLIIA is unconstitutionally restrictive because it strips litigants of
previously recognized rights.23 Finally, concern exists that the
MLIIA has outlived its purpose and that no current "crisis" justifies
its continued use.24

Notwithstanding the criticisms of the MLIIA, the act did ad-
dress the critical problem of health care liability in Texas, and did
make effective changes in the area of medical malpractice. Such
changes include pre-suit notice requirements, 2 informed consent con-
straints, 26 limitation of the use of res ipsa loquitur,27 addition of an ad
damnum clause, 28 imposition of liability ceilings, 29 a shorter statute of
limitations,3" statutorily mandated treatment of advance payments, 3'
and a contingent provision which would have provided physicians

Tex. Gen. Laws 867, 872-73; see Keeton Report: Appendix, supra note 2, at 24-25 (full text of
bill).

19. Texas Medical Liability Insurance Underwriting Association Act, ch. 331, § 2(h),
1975 Tex. Gen. Laws 867, 873; Keeton Report. Appendix, supra note 2, at 24-25.

20. Keeton Report, supra note 2, at ii.
21. TEX. REV. CIv. STAT. ANN. art. 4590i (Vernon Supp. 1986).
22. DeTar Hosp. v. Estrada, 694 S.W.2d 359, 366 (Tex. App.- Corpus Christi 1985,

writ requested).
23. See Keith, supra note 2, at 319-32; Witherspoon, supra note 1, at 424-62 (suggesting

that the MLIIA violates article I, section 13 of the Texas Constitution, also known as the
"open courts" clause).

24. Keith, supra note 2, at 319-21.
25. TEX. REV. CIv. STAT. ANN. art. 4590i § 4.01 (Vernon Supp. 1986).
26. Id. §§ 6.01, 6.02.
27. Id. § 7.01.
28. Id. § 5.01.
29. Id. § 11.02.
30. Id. § 10.01.
31. Id. §§ 9.01-.04.
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with a new cause of action for bad faith claims.3 2

The provisions of the MLIIA attempted to resolve what has be-
come an increasingly recognized fact: that rising insurance premi-
ums, along with soaring malpractice claims and skyrocketing damage
awards, adversely affect the quality and cost of health care in Texas.33

With this proposition in mind, it is the purpose of this Comment to
propose two amendments to the Medical Liability and Insurance Im-
provement Act of Texas.

The first proposal is that the legislature amend the act to include
the addition of a patients' compensation fund. The purpose of such a
fund is to provide the State of Texas, and its health care providers, a
viable mechanism for controlling Texas own incidence of medical mal-
practice. This Comment will discuss the principal reasons for enact-
ment of a patients' compensation fund. It will also review the various
statutes in those states which have established funds, and will com-
pare the states' court decisions which have construed the funds. Fi-
nally this Comment will discuss those factors which make patients'
compensation funds attractive as a legislative reform in Texas.

The second recommendation involves amending the MLIIA to
include a bad faith counterclaim remedy for physicians wrongfully
accused of medical malpractice. This portion of the Comment will
discuss the current unavailability of a remedy for physicians in this
state. Additionally, the need for a remedy will be detailed. Finally,
this Comment will propose that the Texas Legislature adopt the bad
faith cause of action as part of the MLIIA and thus secure the means
by which physicians in this state can find redress for the damages
caused by frivolous medical malpractice actions.

It is hoped that enactment of these two proposals, although by
no means a comprehensive answer to the medical malpractice "cri-
sis," will nonetheless help the MLIIA better achieve its stated pur-
pose: to improve and modify the system by which health care liability

32. The Texas Legislature included a contingent bad faith cause of action in the MLIIA.
Id. §§ 8.01-.04. The sections provided that if the State Bar of Texas failed to adopt appropri-
ate disciplinary measures for attorneys who filed a medical malpractice claim in "bad faith,"
the MLIIA expressly created a cause of action in which a physician may sue an attorney or
patient for compensatory damages not to exceed $100,000. Id. § 8.05. This bad faith remedy,
however, never became law because the Texas Code of Professional Responsibility already
provided for disciplinary measures. SUPREME COURT OF TEXAS, RULES GOVERNING THE

STATE BAR OF TEXAS art. XII, § 8 (Code of Professional Responsibility) DR 7-102 (1977).
33. See supra notes 9-17 and accompanying text.
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claims are resolved in the State of Texas.34

I. PATIENTS' COMPENSATION FUNDS: A STATUTORY AID TO

LOWER THE COSTS OF MEDICAL MALPRACTICE

During the mid-1970s, the state legislatures in fifteen states re-
sponded to the medical malpractice "crisis" by enacting legislation
which created statutory insurance mechanisms designed to provide
secondary medical malpractice insurance coverage to the state's
health care providers.35 These mechanisms, although known by dif-
ferent names, were most often called patients' compensation funds.3 6

Patients' compensation funds were enacted concurrently with other
reforms and were designed to be one element in the overall scheme of
regulations enacted to meet the medical malpractice "crisis."'3 7 The
funds provided health care providers with a second layer of medical
malpractice insurance coverage.3" This second layer would pay those
malpractice awards above a statutory amount, usually $100,000.

Under a patients' compensation fund, a health care provider is

34. TEX. REV. CIv. STAT. ANN. art. 4590i § 1.02(b) (Vernon Supp. 1986) (purpose of
MLIIA).

35. States enacting legislation were: Florida (FLA. STAT. ANN. § 768.54 (West Supp.
1986)); Hawaii (Hawaii Rev. Stat. §§ 671-31-671-37 (repealed 1984)); Illinois (ILL. ANN.
STAT. ch. 73, §§ 1065.300-.315 (Smith-Hurd Pamph. Supp. 1985)); Indiana (IND. CODE ANN.
§§ 16-9.5-4-1,-4-4 (Bums Supp. 1985)); Kansas (KAN. STAT. ANN. §§ 40-3403 to -3415 (Supp.
1984)); Kentucky (Ky. Rev. Stat. Ann. § 304.40-330 (repealed 1984)); Louisiana (LA. REV.
STAT. ANN. § 40:1299.44 (West 1977 & Supp. 1986)); Nebraska (NEB. REV. STAT. §§ 44-
2829-44-2833 (1984)); New Mexico (N.M. STAT. ANN. § 41-5-25 (Michie 1982)); North Da-
kota (N.D. Cent. Code §§ 26-40.1-0.1 to -0.8 (repealed 1983)); Oregon (OR. REV. STAT.
§§ 752.010 to -.190 (1985)); Pennsylvania (PA. STAT. ANN. tit. 40, §§ 1301.701 to -.803 (Pur-
don Supp. 1985)); South Carolina (S.C. CODE ANN. §§ 38-59-110 to -190 (Law. Co-op. 1985));
Wisconsin (Wis. STAT. ANN. § 655.27 (West Supp. 1985)); Wyoming (Wyo. STAT. § 26-33-
101 to -111 (1983)).

36. Other names include: Medical Excess Liability Fund (OR. REV. STAT. § 752.090
(1985)); Excess Liability Fund (NEB. REV. STAT. § 44-2829 (1984)); Health Care Stabilization
Fund (KAN. STAT. ANN. § 40-3403 (Supp. 1984)); Medical Professional Liability Catastrophe
Loss Fund (PA. STAT. ANN. tit. 40, § 1301.701(d) (Purdon Supp. 1985)); Patient Trust Fund
(N.D. Cent. Code § 26-40.1-0.1 (repealed 1984)); Medical Liability Compensation Fund
(WYo. STAT. § 26-33-105 (1983)).

37. Most state legislatures enacted comprehensive statutes which completely reformed
the existing tort law in the area of medical malpractice. E.g., IND. CODE ANN. §§ 16-9.5-1-1
to -10-5 (Bums 1983 & Supp. 1985).

38. A typical patients' compensation fund does not attempt to provide primary coverage
to health care providers. Obtaining primary coverage is still the responsibility of the health
care provider and such coverage is usually obtained through private carriers, self-insurance or
the state's Joint Underwriting Association (if available). E.g., FLA. STAT. ANN. § 768.54(2)
(West Supp. 1986) (available methods of obtaining primary coverage).
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required to obtain an initial amount of coverage equal to the $100,000
minimum floor amount.3 9 If he is sued by a patient, and a judgment is
rendered against him in excess of his coverage, this excess will not be
paid by him or his insurance company, but instead will be paid by the
patients' compensation fund.' The fund, as an appendage of the
state, is administered by the state's commissioner of insurance and is
funded by assessments made annually upon the state's licensed health
care providers.4 The express purpose of creating the funds was to
insure that all parties affected by the medical malpractice "crisis"
would continue to be protected against the increasing cost of medical
malpractice claims.4"

The first patients' compensation fund was enacted by the Indiana
Legislature in 1975. 43 The Indiana legislation, although not dupli-
cated in every state, served as the model by which the other statutes
were formed." To explain the workings of a typical fund, this Com-
ment will use the Indiana statute as a basis for comparison.

39. Minimum primary coverage amounts range from a high of $200,000 in Kansas (KAN.
STAT. ANN. § 40.3408 (Supp. 1985)) to a low of $50,000 in Wyoming (Wyo. STAT. § 26-33-
103 (1983)). These amounts are the same amounts necessary to show minimum financial re-
sponsibility. Sometimes this minimum primary coverage amount is called the "fund entry
level amount." E.g., FLA. STAT. ANN. § 768.54(2)(f) (West Supp. 1986). For a discussion of
the Joint Underwriting Association see infra note 176.

40. The excess paid by the fund may or may not have a maximum ceiling. In states
which have enacted a maximum ceiling, the fund is responsible only for payments below this
maximum. Any additional damages must be paid by the health care provider or his insurance
company. E.g., FLA. STAT. ANN. § 768.54(2)(b) (West Supp. 1986) (setting a ceiling at
$1,000,000 per claim above which the fund is not responsible).

41. See, e.g., IND. CODE ANN. § 16-9.5-4-1(b) (Burns Supp. 1985).
42. See, e.g., Taddiken v. Florida Patients' Compensation Fund, Adv. Sheets, 478 So. 2d

1058 (Fla. 1985). The court states: "In 1975, the Florida Legislature instituted the Fund as a
non-profit entity to provide medical malpractice protection to the physicians and hospitals
who join it, as well as a method of payment to medical malpractice plaintiffs." Id. at 1060
(quoting Florida Patient's Compensation Fund v. Von Stetina, 474 So. 2d 783 (Fla. 1985))
(emphasis added). See also NEB. REV. STAT. § 44-2801(2) (1984), which states:

(2) The Legislature further finds that at the present time under the system in effect
too large a percentage of the cost of malpractice insurance is received by individuals
other than the injured party. The intent of sections 44-2801 to 44-2855 is to serve the
public interest by providing an alternative method for determining malpractice
claims in order to improve the availability of medical care, to improve its quality and
to reduce the cost thereof, and to insure the availability of malpractice coverage at
reasonable rates.

43. IND. CODE ANN. §§ 16-9.5-4-1 to -4-4 (Burns Supp. 1985).
44. See TEX. MEDICAL PROFESSIONAL LIABILITY STUDY COMMISSION, FINAL REPORT

TO THE 65TH LEGISLATURE: MINORITY REPORT OF PAGE KEETON, at 50-62 (1976) [herein-
after referred to as Keeton Report].
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A. The Indiana Statute

The Indiana statute provides for the establishment of a patients'
compensation fund to be administered by the Commissioner of Insur-
ance.45 The fund provides coverage only to persons or entities quali-
fied as health care providers in the state.46 The fund is to be held in a
segregated account4 7 and the Commissioner has the authority to au-
thorize all collections as well as disbursements from the fund.48 The
fund is to be managed so as to maintain a balance of $15,000,000. 49

This balance is accumulated and maintained by making annual assess-
ments upon all qualified health care providers. 50

The health care providers are required to establish proof of finan-
cial responsibility. 1 This proof may be satisfied in two ways. It may
be established by showing that primary medical malpractice insurance
has been secured from a qualifed insurance carrier in the amount of
$100,000 per occurrence and $300,000 in the annual aggregate5 2 or by
showing evidence of self-insurance.53 If the health care provider is a
hospital, then compliance is maintained by securing insurance of
either $2,000,000 or $3,000,000, depending on the size of the
hospital."

Once financial responsibility is secured, the health care provider
is assured that his maximum liability for any malpractice claim will
be $100,000.55 In the event that a judgment is awarded against him in
excess of his $100,000 maximum liability, the excess will be paid by
the patients' compensation fund. 6 The Commissioner of Insurance is
allowed to represent the fund, and any action asking more than
$100,000 must include the fund as a party defendant.57 While the

45. IND. CODE ANN. § 16-9.5-4-1(a) (Bums Supp. 1985).
46. IND. CODE ANN. § 16-9.5-1-4 (Burns 1983). A health care provider under the Indi-

ana statute includes, among others, physicians, hospitals, dentists, nurses, optometrists, podia-
trists, chiropractors, physical therapists, psychologists, blood banks and community health
clinics. IND. CODE ANN. § 16-9.5-1-1(a) (Burns Supp. 1985).

47. IND. CODE ANN. § 16-9.5-4-1(a) (Burns Supp. 1985).
48. Id. §§ 16-9.5-4-1(a), 16-9.5-4-2.
49. Id. § 16-9.5-4-1(i).
50. Id. § 16-9.5-4-1(b).
51. IND. CODE ANN. § 16-9.5-2-1 (Burns 1983).
52. IND. CODE ANN. § 16-9.5-2-6(1) (Burns Supp. 1985).
53. Id. § 16-9.5-2-6(a)(2).
54. Id. § 16-9.5-2-6(l)(A).
55. IND. CODE ANN. § 16-9.5-2-2(b) (Burns 1983).
56. Id. § 16-9.5-2-2(c).
57. Id. § 16-9.5-4-3(1), (2).
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Commissioner is not obligated to provide a defense for the fund, 58 he
is given the power to approve all settlements which involve the fund.59

He also may assert any defenses in an action at law involving the
fund.60 The Indiana fund will pay claims only when presented with
either a certified copy of a final judgment against a health care pro-
vider or a certified copy of a court approved settlement against a
health care provider.6'

The maximum liability of the fund is mandated by statute at
$500,000.62 In the event that a settlement is reached between the in-
surer and the claimant which is in excess of the insurer's liability, and
the claimant seeks an additional amount from the fund, the claimant
must petition the court seeking payment of such excess from the fund,
with the Commissioner, the insurer, or the health care provider hav-
ing the right to object to the payment sought. 63 The hearing is before
a judge and the only issue before the court is the proper amount of
damages due to the claimant.'

Payments from the fund to injured claimants are paid semiannu-
ally when payments are made on all claims.65 This means that an
injured claimant who settled a claim on Jan. 2, 1986 will have to wait
until July 15, 1986 in order to collect from the fund. If claims made
on the fund exceed the $15,000,000 statutory balance, payments will
be made to claimants on a pro-rata basis with unpaid amounts being
paid at the end of the following six-month period. 66

The fund is funded by annual assessments made upon the state's
participating health care providers. 6

' These assessments are based on
actuarial estimates and are limited to an amount which is not to ex-
ceed 100% of the cost of premium coverage for the health care pro-

58. The health care provider or his insurance company is still charged with the responsi-
bility for providing a defense to the charge. Id.

59. IND. CODE ANN. § 16-9.5-4-3(3) (Burns 1983).
60. Id. § 16-9.5-4-3(3), (5).
61. IND. CODE ANN. § 16-9.5-4-2 (Burns Supp. 1985).
62. IND. CODE ANN. § 16-9.5-2-2(a) (Burns 1983).
63. Id. § 16-9.5-4-3(1), (3).
64. Id. § 16-9.5-4-3(5). The right to a trial by jury is seemingly supplanted by the statute.

However, a similar provision in the Louisiana patients' compensation fund statute was con-
strued as not abriding the claimants' right to a jury trial. See Williams ex rel. Williams v.
Kushner, 449 So. 2d 455, 457-58 (La. 1984).

65. IND. CODE ANN. § 16-9.5-4-10) (Burns Supp. 1985). The statute is silent as to the
question of whether interest accumulates on the amount of the judgment.

66. Id.
67. Id. § 16-9.5-4-1(b), (d).
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vider on his initial coverage.68

B. Purpose of a Patients' Compensation Fund

Patients' compensation funds are not panaceas designed to allevi-
ate all of a state's medical malpractice insurance problems.69 They
are, instead, a device to allow other reforms to be more effective in
reducing the incidence of malpractice, giving the rewards of decreased
cost to the state's health care providers through lower premium rates.
A patients' compensation fund is one of the few reforms designed to
impact primarily on the insurance aspect of the problem.7° A fund
provides a second level of protection which was almost nonexistent in
the 1970s.7" Insurance companies favor funds because they provide
protection for those verdicts which are in the higher range of
payouts.72 It is estimated that while large settlements and judgments
constitute only five percent of the total number of medical malprac-

68. Id. §§ 16-9.5-4-1(b), 16-9.5-4-1.1. On Jan. 1, 1986, the maximum annual surcharge
in Indiana was raised to 100% of the cost to each health care provider for maintenance of
financial responsibility. Id. § 16-9.5-4-1.1.

69. The fund necessarily cannot address and correct the myriad factors which are respon-
sible for the "crisis." The fund does not attempt to solve them. It is instead a mechanism
designed to insure the availability of malpractice insurance for health care providers at a cost
which accurately reflects their negligence and the negligence of their fellows. See, e.g., Florida
Patient's Compensation Fund v. Von Stetina, 474 So. 2d 783, 788 (Fla. 1985).

70. See Keeton Report, supra note 44, at 10. Unfortunately, very few reforms have actu-
ally sought to impact on the medical and insurance fields. With the exception of patients'
compensation funds, most reforms have occurred in the legal arena. Such reforms usually
make it harder for a patient to recover on a claim. These reforms alone are inequitable because
they deprive an injured party of his common-law rights without providing him a quid pro quo
in return. A patients' compensation fund provides a quid pro quo. See Prendergast v. Nelson,
199 Neb. 97, -, 256 N.W.2d 657, 671 (1977). The court states:

[T]he Nebraska law provides quid pro quo. In return for relatively minor restrictions
on the remedy and the ceiling of $500,000, the patient receives assurance of collec-
tibility of any judgment recovered and the benefit of the opinion of a panel of experts.
As pointed out heretofore, the collectibility of a judgment is a matter of considerable
value ....

71. See Keeton Report, supra note 44, at 5 1. Dean Keeton states:
The private market as an insurance mechanism is effectively absent from Texas at the
present time [1976] with the exception of one company. The Texas JUA is serving
somewhat as a substitute to the lack of a competitive private insurance market, but
its premium costs are too high and not subject to effective cost controls in the mar-
ketplace. Also the JUA does nothing to ease the problem of high cost insurance for
those practitioners exposed to the most risks . . ..

72. These higher ranges of payments are the exact types of coverage which insurance
companies are loathe to provide. In 1975, malpractice insurance for $100,000 was obtainable
for around $7,000. It was above this $100,000 coverage amount that costs became prohibitive.
Keeton Report, supra note 44, at 3.
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tice claims, they are responsible for forty percent of the total expense
on such claims.7 3

The limitation of $100,000 on liability would allow insurance
companies to predict more accurately future liability amounts. 4 This
is an important advantage since most of the companies which had
withdrawn from the medical malpractice market in the 1970s did so
because they did not plan sufficiently for future payouts.7 5 The premi-
ums that insurance companies thought sufficient in 1970 had long
since been paid out by 1978 and 1979 when many claims were finally
settled. 76 This long-tail effect, in which claims occurring in the cover-
age year are not litigated to completion until several years later, is an
unusual occurrence especially acute in the medical malpractice insur-
ance field. 77 The formation of a patients' compensation fund elimi-
nates the importance and consequence of this effect by limiting the
magnitude of payouts made in these later years. 78 The fund itself does
not suffer this long-tail effect since its payments are paid out at the
end of the year and premiums are determined based on the previous
years' experience. The fund operates essentially on a claims-made ba-
sis rather than an occurrence basis. 79

Another major advantage of the fund is that it guarantees poten-
tial malpractice claimants that they will have a solvent party to sue
for recovery.80 In this regard, a patients' compensation fund is one of
the few provisions in the medical malpractice reform laws which ben-

73. Keeton Report, supra note 44, at 6.
74. Keeton Report, supra note 44, at 52.
75. Keeton Report, supra note 44, at 52.
76. Keeton Report, supra note 44, at 52.
77. Keeton Report, supra note 44, at 9.
78. The change over from an occurrence policy to a claims-made policy may have tre-

mendous potential for cost savings. See Witherspoon, supra note 1, at 447-50 and n.126 (in
1976, as a result of a change-over from "occurrence" to "claims-made" policies, the St. Paul
Fire and Marine Insurance Co. was able to lower premium rates in three states by 20.5
percent).

79. Up until the last few years, almost all insurance contracts were written on an occur-
rence basis. Under this mechanism a physician purchases insurance for a set period. Any
claims which arise out of malpractice occurring during this period are covered under the pol-
icy. Because malpractice which takes place on Jan. 1, 1986 under an occurrence basis policy
may not be litigated until 1996, the insurance company which issued the ten-year-old policy
may have to defend the claim even though it has already exhausted the premiums paid out to it
many years earlier. This long-tail effect causes uncertainty and drives up insurance premiums.
A claims-made basis policy covers a physician for claims made against him during the policy
period regardless of how long ago the malpractice occurred.

80. Prendergast v. Nelson, 199 Neb. 97, -, 256 N.W.2d 657, 671 (1971).

1986] 1613



TEXAS TECH LAW REVIEW

efits potential claimants.8 ' Since the crucial complaint of many of the
courts which have struck down specialized medical liability laws is
that the laws fail to provide a quidpro quo to the injured claimant, the
imposition of a patients' compensation fund may be a viable solution
to this problem. 2 Although plaintiffs often are limited in the amount
of damages that they can recover by a state statutory ceiling on mal-
practice claims, 3 under a patients' compensation fund, they are virtu-
ally assured that if they are damaged, they will receive an amount at
least equal to the amount at damages up the limit of the statutory
ceiling. 4 This occurs because the statute which creates the fund most
often obligates the fund to pay any adjudicated claim or settlement
which is not paid by the insurance carrier.8 5 The fund is then subro-
gated to the rights of the plaintiff and may seek indemnity from the
insurance company. 6

The greatest single advantage of a patients' compensation fund is
that it allows tort reforms enacted concurrently with the fund to enjoy
more effectiveness. This occurs because a patients' compensation
fund provides coverage only for those claims made within the state.8 7

A private insurance carrier operating in the private market sets his
premiums according to his experience of medical malpractice payouts
in all states; thus, some states necessarily subsidize payments made to
injured claimants in other states.88 Under a patients' compensation
fund, losses occurring in states with higher medical malpractice costs
are not passed on to the state with a patients' compensation fund.89

Therefore, the more successful that a state is in lowering its own inci-
dence of malpractice and in lowering the cost of payouts, the more
beneficial it is to have a patients' compensation fund. Conversely, if a

81. Most other reforms have lessened the plaintiffs chances of recovering damages. See,
e.g., TEX. REV. CIV. STAT. ANN. art. 4590i (Vernon Supp. 1986).

82. See Keith, The Texas Medical Liability and Insurance Improvement Act-A Survey
and Analysis of its History, Construction, and Constitutionality, 36 BAYLOR L. REV. 265, 319-
20 (1984) (discussing the California Supreme Court's decision to strike down that state's medi-
cal liability act stating that it provided no quid pro quo to injured claimants).

83. See TEX. REV. CIv. STAT. ANN. art. 4590i § 11.02 (Vernon Supp. 1986) (providing
that liability for damages rendered against a health care provider is limited to $500,000).

84. See Prendergast v. Nelson, 199 Neb. 97, -, 256 N.W.2d 657, 671 (1971).
85. See LA. REV. STAT. ANN. § 40:1299.42(B) (West Supp. 1986).
86. E.g., IND. CODE ANN. § 16-9.5-4-2.5 (Burns Supp. 1985).
87. Keeton Report, supra note 44, at 50-52.
88. Id.; see also Keeton Report, supra note 44, at 70 (Commission member Harry Hub-

bard states: "Moreover, as long as rates are set on a national as opposed to a state basis, no
changes in Texas tort law, no matter how drastic, will materially influence rates.").

89. Keeton Report, supra note 44, at 50-52.
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state is ineffective in controlling costs, a patients' compensation fund
will be a millstone which ties this ineffectiveness to the state's health
care providers. This occurs because a patients' compensation fund
allows a state to make assessments according to its own particular
experience.9 ° Thus, states with funds do not subsidize malpractice
claimants in other states which may have policies concerning recovery
which are much more liberal. This enhanced ability to make reforms
more effective should encourage state medical boards to more closely
scrutinize the actions of those physicians who perform repeated acts
of malpractice.

C. Differences in State Patients' Compensation Fund

At the high water mark in the late 1970s, fifteen states had en-
acted patients' compensation funds.9' Of these, twelve are still in
existence; three statutes were repealed.92 The remaining twelve stat-
utes differ greatly in complexity. Statutes in Florida and Penn-
sylvania are the most complex, while funds enacted in Wyoming .and
New Mexico provide fairly simple systems with little legislative
guidance.

Most states which have enacted patients' compensation funds re-
quire that all qualified health care providers must participate in the
fund by paying annual surcharges.93 The purpose of this requirement
is to ensure that a larger base is available to defer the expense of the
fund. The benefits of the fund are to be enjoyed by all health care
providers, but these same persons must also bear its burden.94

Some states have changed this rule by making participation in
the fund optional.9" These states allow doctors to participate in the

90. Id.
91. See supra note 35.
92. The three states which have repealed their patients' compensation funds are: Hawaii

(Hawaii Rev. Stat. §§ 671-31 to -37 (repealed 1984)); Kentucky (Ky. Rev. Stat. Ann. § 304.40-
330 (Bobbs-Merrill 1981) (repealed 1984) (statute was declared unconstitutional by McGuffey
v. Hall, 557 S.W.2d 401 (Ky. 1977)); North Dakota (N.D. Cent. Code § 26-40.1-0.1 (repealed
1983) (statute was declared unconstitutional by Arneson v. Olson, 270 N.W.2d 125 (N.D.
1978)).

93. See supra notes 50-54 and accompanying text.
94. These states usually deny the benefits of the entire act to those who choose not to

participate. These persons are subject to the same liability (unlimited) which was present
before the passage of the act. This can provide an inequitable result as a plaintiffs ability to
recover will not be known until it is ascertained that the health care provider was qualified
under the act. Thus plaintiffs with similar injuries facing defendants with similar ability to pay
may receive disparate treatment because one health care provider is qualified and one is not.

95. E.g., ILL. ANN. STAT. ch. 73, § 1065.305 (Smith-Hurd Pamph. Supp. 1985) (makes
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fund only if they have qualified to be a health care provider under the
statute.96 The main prerequisite to qualification is for the health care
provider to make payments into the state's patients' compensation
fund. If a doctor or hospital should decide not to become qualified
under the act, any subsequent claims brought against them would not
be covered by the fund.97 More importantly, however, they would be
entitled to none of the other advantages gained by enactment of the
medical malpractice reform act.98 Usually the most important conse-
quence of nonqualification is that such a health care provider would
not be able to benefit from the statutory ceiling on recovery. Other
benefits secured by the statute would also be denied.99

States which allow optional participation have threatened their
assessment base. Since one of the purposes of a fund is to ensure the
recovery of just claims,"° allowing persons to exempt themselves
from payment under the fund increases the cost to those participating
while allowing individual physicians to play Russian roulette at the
expense of the injured patient. Although it may be true that insur-
ance in large amounts can be obtained by such parties,'' such a posi-
tion on the part of the state legislature effectively allows these doctors
to undercut the system and diminish the effectiveness of other re-
forms. Doctors who are most likely to make this election are those
engaged in fairly low-risk fields which do not encounter a high
number of claims filed against them. Since one effect of a patients'
compensation fund is to partially subsidize those health care provid-
ers working in the high-risk areas, those in the low-risk fields may not
want to participate in the fund. 02 It is sometimes argued that persons
engaged in high-risk areas should pay their full portion of the load.
This argument is flawed since such a system which penalizes persons
who specialize is exactly the reason that many specialists cut back on
the scope of their practices, causing a lack of physicians in certain

the decision whether participation is voluntary or mandatory subject to the discretion of the
Illinois Board of Governors).

96. E.g., IND. CODE ANN. § 16-9.5-4-1(e) (Burns Supp. 1985).
97. E.g., FLA. STAT. ANN. § 768.54(2)(d)(1) (West Supp. 1985).
98. Id.
99. Any other reforms such as notice requirements, shorter statute of limitations, ad

damnum prohibitions, review panels, etc. would not be available. A defendant not covered
under the reform act would return to the action as it was tried at common law.

100. See supra note 42 and accompanying text.
101. There may be insurance available on the private market which is less expensive, par-

ticularly if the health care provider practices in a low-risk field.
102. Keeton Report, supra note 44, at 52.
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critical areas.' °3 Since physicians working in low-risk areas rely on
the availability of specialists, it is only fair that they should share the
burden to ensure that such specialists remain affordable and are not
forced out of their specialties. It is a dangerous decision to allow indi-
vidual elections on whether to participate in the fund and should be
avoided.

The courts in at least one state have denied the benefits of the act
to a health care provider who failed to pay into the fund. 1°4 This,
however, should not keep an injured plaintiff from reaching the fund
if the health care provider is insolvent or has failed to obtain adequate
insurance coverage to pay the claim.

Another variation found in state statutes is the absence of ceil-
ings on some funds.0 5 This variation results in a substantial change
in the way the fund operates since the fund is subjected to unlimited
liability. Statutory liability ceilings may be struck if such ceilings are
unconstitutional. 0 6 If struck down, the fund has two alternatives.
First, it may choose to insure all amounts above the statutory mini-
mum; 107 or second, it may decide to establish a statutory maxi-
mum. ' 8 If the fund is rewritten to insure against all claims, a single
claim could theoretically wipe out the entire fund, causing assess-
ments in that year to be abnormally high. A much better solution
would be to establish a statutory maximum, at say $750,000. Under
this type of fund, an insurer would be liable for the first $100,000 plus
any amount in excess of $750,000. The intermediate amount would
be payable by the fund."0 9

A third variation found among the different funds occurs in the
way in which payments are made. Some statutes state that payments
are to be made in a lump sum at the year's end." 0 Other statutes
allow the fund to pay claims by lump sum, periodic payments or an-
nuities."' Payment flexibility is desirable because it allows a fund to

103. See TEX. REV. CIV. STAT. ANN. art. 4590i § 1.02 (Vernon Supp. 1986) (describing
the effect upon the availability of medical services).

104. Salazare v. St. Vincent Hosp., 96 N.M. 409, 631 P.2d 315 (1980).
105. E.g., FLA. STAT. ANN. § 768.54 (West Supp. 1986).
106. DeTar Hosp., Inc. v. Estrada, 694 S.W.2d 359 (Tex. App.- Corpus Christi 1985,

writ requested); see Witherspoon, supra note 1, at 419.
107. It would be subjected to unlimited liability and may be forced to make substantial

assessments to cover payouts which are unusually large in a given year.
108. See Keeton Report, supra note 44, at 50.
109. Id.
110. E.g., Wyo. STAT. § 26-33-108 (1983).
Ill. E.g., IND. CODE ANN. § 16-9.5-2-2.4 (Burns Supp. 1985).
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balance the bite of assessments by smoothing out the payments. This
alleviates the problem of total payouts being abnormally larger in
some years than in others.

D. Constitutionality of Patients' Compensation Fund

An important issue concerning the implementation of patients'
compensation funds is the constitutionality of such funds. The federal
constitution requires that persons who have rights limited by state
action must receive due process and equal protection before those
rights are compromised. 2 Various state constitutions often have
similar or more stringent guarantees. The funds in most states have
already faced constitutional challenges. These challenges, however,
have almost always been unsuccessful, most funds having passed scru-
tiny under both federal and the more stringent state constitutions.

In Indiana, the fund withstood an attack on its constitutionality
in Johnson v. St. Vincent Hospital."13 In Johnson, the claimant unsuc-
cessfully asserted that the fund violated the Indiana Constitution by
loaning the credit of the state to the aid of a private person or associa-
tion. " 4 The court held that the fact that the fund was held separate
from the state's general revenues and was funded by assessments from
the state's health care providers was sufficient to remove it from the
coverage of that provision of the constitution." 5 The claimant also
asserted that the fund violated article IV, section 23 of the Indiana
Constitution, "16 which states that general laws have a preferred status
and that laws should enjoy uniform operation where possible." 7 The
court dismissed this attack by explaining that although a patients'
compensation fund is special legislation, it is not violative of article
IV, section 23 since its classification was rational and the government
interest was related to the "danger that health care service would not
be maintained at their existing level contrary to the public

112. U.S. CONST. amend. XIV, § 1.
113. 404 N.E.2d 585 (Ind. 1980).
114. Id. at 605-06. IND. CONST. art. XI, § 12 provides in pertinent part: "[n]or shall the

credit of the State ever be given, or loaned, in aid of any person, association or corporation

115. 404 N.E.2d at 605-06.
116. Id. at 606. IND. CONST. art. IV, § 23 states: "In all cases enumerated in the preced-

ing Section, and in all other cases where a general law can be made applicable, all laws shall be
general, and of uniform operation throughout the State."

117. 404 N.E.2d at 606.
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interest."..
In Prendergast v. Nelson,' 9 the Nebraska Supreme Court used

essentially the same reasoning as the Indiana Supreme Court to up-
hold the constitutionality of the Nebraska fund.' 20 When faced with a
challenge to the fund under article XIII, section 3 of the Nebraska
Constitution, which prohibits the granting of the credit of the state in
aid of an individual, association or corporation, 12' the supreme court
stated that it found no obligation of the state to pay the claims of
injured patients. 22 The court stated that claims were to be made only
out of the Excess Liability Fund and that if claims were made in
amounts which exhausted the fund, then the statute provided for spe-
cial surcharges to be made of the state's health care providers to pay
those claims.' 23 The court upheld the constitutionality of the fund
stating that "[t]he act in no way may be construed to grant or impair
the credit of the state."'' 24

The courts of Florida have seen the most litigation concerning
the constitutionality of the state's patients' compensation fund. In
Department of Insurance v. Southeast Volusia Hospital District, 25 the
Florida Supreme Court held that the provisions in the Florida Pa-
tients' Compensation Fund's enabling statute, which provided that
base assessments could be "adjusted downward" for a year in which
claims against the fund were low, was not unconstitutional as being
vague or standardless.' 2 6 The court in the same case also held that
due process and equal protection claims against the fund were
groundless.' 27  Affirming Southeast Volusia, the supreme court in
Florida Patients' Compensation Fund v. Von Stetina 28 found that pro-
visions in the patients' compensation fund enabling statute transfer-
ring liability for claims in excess of $100,000 from the health care
provider to the fund 2 9 were not unconstitutional as a violation of the

118. Id.
119. 199 Neb. 97, 256 N.W.2d 657 (1977).
120. Id. at 670.
121. NEB. CONST. art. XII1, § 3 states: "The credit of the state shall never be given or

loaned in aid of any individual, association or corporation ....
122. 256 N.W.2d at 670.
123. Id.

124. Id.
125. 438 So. 2d 815 (Fla. 1983).
126. Id. at 819-20.
127. Id. at 821.
128. 474 So. 2d 783 (Fla. 1985).
129. FLA. STAT. ANN. § 768.54(3)(a) (West Pamph. Supp. 1986).
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Florida and United States Constitutions' guarantees of equal protec-
tion and due process. 13

' The court also found that the fund itself did
not violate the separation of powers doctrine "by interfering with the
authority of courts to enforce their own judgments."' 31 In reversing
the findings of unconstitutionality in both the trial and appellate
courts, the supreme court stated that the purpose of the fund was to
provide "a statutory scheme of pooling the risk of losses and placing
major losses in the entity that can best spread the risk of loss as well
as control the conduct of those at fault."' 132 The court found that
since no fundamental rights or suspect classifications were at stake,
and in view of the legislative intent given above, that "[as] long as the
legislative measure is rationally related to legitimate state interests, we

"1133must not substitute our judgment for that of the legislature ....
A Florida appellate court has also ruled on the constitutional

requirements of the Florida fund. In Highlands County Hospital Dis-
trict v. Department of Insurance,134 the appellate court held that hos-
pitals and other health care providers were entitled to notice and a
hearing before they could be charged additional assessments to satisfy
the patients' compensation fund.135

The only two courts to have struck down a patients' compensa-
tion fund were the North Dakota Supreme Court in Arneson v. Ol-
son,1 36 and the Kentucky Supreme Court in McGuffey v. Hall.1 37 In
Arneson, the supreme court did not find the fund itself unconsitu-
tional, but struck it down as a part of a larger medical malpractice
insurance reform act, which the court felt violated due process and
equal protection. 1

38

In McGuffey v. Hall, the Kentucky Supreme Court meticulously
examined every portion of the Kentucky statute in discussing the
fund's constitutionality.' 39 The supreme court found that every pro-
vision of the fund was constitutional except the provisions in sections
10(8)(c), 10(3), and 10(9).140 Section 10(8)(c) provided that "[i]f the

130. 474 So. 2d at 786-89.
131. Id. at 788-89.
132. Id. at 788.
133. Id. at 789.
134. 452 So. 2d 91 (Fla. Dist. Ct. App. 1984).
135. Id. at 92.
136. 270 N.W.2d 125 (N.D. 1978).
137. 557 S.W.2d 401 (Ky. 1977).
138. 270 N.W.2d at 137-38.
139. 557 S.W.2d at 414-16.
140. Id. at 411-16.

1620 [Vol. 17:1603



1986] MEDICAL MALPRACTICE PROPOSALS 1621

fund does not have sufficient money to pay all of the claims, claims
received after the funds are exhausted shall be paid out of the general
fund of the Commonwealth . . ."."4 The supreme court struck this
provision as a violation of the Kentucky Constitution, section 50
which prohibits lending the credit of the state unless the issue is sub-
mitted to the people at a general election. 142 Sections 10(3) and 10(9)
made it mandatory for doctors and hospitals to secure primary insur-
ance coverage.43 These provisions were struck down because the
court found no rational relationship between the requiring of compul-
sory insurance and the problem of scarce medical malpractice insur-
ance. "'44 As a result, the court struck down the entire fund since it
found that the fund could not be severed from the unconstitutional
provisions without changing its purpose.45

E. Other Court Interpretations Of Patients' Compensation Funds

Two interesting court cases, one in Louisiana and one in Kansas,
have further defined the patient-claimant's right when dealing with a

141. Ky. Rev. Stat. Ann. § 304.40-330(8)c (Bobbs-Merrill 1981) (repealed 1984).
142. Ky. CONST. § 50 states in part:

No act of the General Assembly shall authorize any debt to be contracted on behalf
of the Commonwealth except for the purposes mentioned in section 49, unless provi-
sion be made therein to levy and collect an annual tax sufficient to pay the interest
stipulated, and to discharge the debt within thirty years; nor shall such act take effect
until it shall have been submitted to the people at a general election ....

143. Ky. Rev. Stat. Ann. § 304.40-330(2) (Bobbs-Merrill 1981) (repealed 1984) stated:
(2) Every physician licensed and practicing in Kentucky and every hospital located
in Kentucky shall be members of the fund; and any other health care provider as
defined in KRS 304.40-260(1) may be a member of the fund with the prior written
approval of the commissioner. The commissioner may, upon application, grant an
exception to participation in the fund by any physician who has a limited practice, or
is such special circumstances that he should not reasonably be required to participate
in the fund.

Section 304.40-330(9) stated:
(9) All carriers providing professional liability insurance as described in subsection
(3) of this section shall notify the commissioner of insurance sixty (60) days prior to
the cancellation or non-renewal of insurance for any physician or hospital. The com-
missioner shall immediately notify the state licensing authority if any physician or
hospital fails to meet the requirements of subsection (3) of this section or fails to pay
an assessment within thirty (30) days of the time assessment is made. The state
licensing authority shall immediately hold a hearing for the physician or hospital to
show cause why the license of the physician or hospital shall not be suspended.

144. 557 S.W.2d at 412. The court states: "[W]e find ourselves unable to see, either from
the record or by way of judicial notice, just how a scarce commodity (malpractice insurance) is
to be rendered any less scarce by requiring every eligible party to buy it." Id.

145. Id. at 416.
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patients' compensation fund. A Louisiana case styled Williams ex rel.
Williams v. Kushner146 answered the question of whether a claimant
may be denied a jury trial after he has settled with the insurance car-
rier for the carrier's maximum liability but still seeks additional dam-
ages from the patients' compensation fund. 147  The Louisiana
Supreme Court found that the law creating the fund did not specifi-
cally deny the right to a jury trial, and therefore, the right as it existed
at common law was not changed by the passage of the act creating the
patients' compensation fund.' 48 Thus, the claimant had a right to re-
ceive a jury trial on the issue of post-settlement damages and no con-
stitutional provisions were violated by the compensation fund
statute. 149

A Kansas case, Missouri Medical Insurance Co. v. Wong,'5 ° dealt
with the consequences of a physician's purchase of insurance above
the statutory maximum of $100,000, even though the fund agreed to
provide supplementary coverage for damages proved against the phy-
sician in excess of $100,000.1 ' In an unusual decision, the court
found that the insurance company representing the health care pro-
vider was liable for the full $1,000,000 of coverage and not just for his
$100,000 minimum liability." 2 The court stated that in a situation
such as this, the fund is liable only for those amounts "in excess" of
coverage.' 53

F. Is a New Medical Malpractice "Crisis" on the Horizon?

While commentators debate the issue of whether the "crisis" of
the mid-1970s was real or imagined, 54 the lobbyists in the medical-
legal fields are preparing a second thrust to bring a new "crisis"
before the public's attention. Threatening that medical costs will have

146. 449 So. 2d 455 (La. 1984).
147. Id. at 455-56.
148. Id. at 457-58.
149. Id.
150. 234 Kan. 811, 676 P.2d 113 (1984).
151. Id. at-, 676 P.2d at 117.
152. Id. at -, 676 P.2d at 122.
153. Id. at -, 676 P.2d at 122. The court stated:

In KSA 40-3408, the legislature clearly set forth the relationship between the Fund
and primary coverage with limits in excess of minimum required by law. The statute
contemplates that the liability of the Fund shall be in excess of the coverage provided
in the primary policy.

Id. at -, 676 P.2d at 122.
154. See, e.g., Witherspoon, supra note 1, at 458.
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to be raised to even greater amounts if relief is not received from the
burden of excessive premium payments, the medical profession is pre-
pared to make another legislative push. 55 In June of 1984, the Amer-
ican Medical Association House of Delegates adopted a resolution to
encourage all state medical societies to begin again the battle over
professional liability.'5 6 A substantial amount of rhetoric on the sub-
ject was produced by a bill entitled the "Alternative Medical Liability
Act" promulgated in 1984.1' The bill suggested a reform to national-
ize medical malpractice tort claims into a no-fault system which
closely resembles the present state workers' compensation system.' 58

Persons testifying before the House Subcommittee on Health reported
that the average incidence of professional liability claims brought
against physicians had risen from 3.3 claims per physician prior to
1978 to 8.0 per physician in the period 1978-1983.1 9 Other statistics
showed that some obstetricians are now paying over $70,000 per year
in premiums."6 The College of Obstetricians and Gynecologists esti-
mate that this additional cost adds $300 to the price of every deliv-
ery. 6 ' The College testified that average settlements were currently
$120,000; and average awards in trial were $962,258.162

Congressman Gephardt, author of the bill, stated that American
doctors paid $1.7 billion for malpractice insurance in 1983.163 This
was a seventeen percent increase over 1982. "6 He reported that pre-
miums have increased by 131 % in the past ten years and that many
obstetricians and other specialists are cutting back again on the scope
of their practices.' 65 This information, if correct, forebodes the com-
ing of a second medical malpractice "crisis." If such a "crisis" begins

155. Alternative Medical Liability Act: Hearing on H.R. 5400 before the Subcomm. on
Health of the Committee on Ways and Means of the House of Representatives, 98th Cong., 2d
Sess. 91, 91-94 (1984) (statement of the American Medical Association, presented by James S.
Todd) [hereinafter cited as Subcomm. Hearings].

156. Id. at 91.
157. Id. at 91-94.
158. Id. at 3-10. This is unusual since the McCarrin-Ferguson Act has removed insurance

regulation from the federal level and relegated it to the states. See 15 U.S.C. § 1012 (1982).
159. Subcomm. Hearings, supra note 155, at 92.
160. Id. at 69 (statement of the American College of Obstetricians and Gynecologists).

161. Id.
162. Id.
163. Id. at 49 (statement of Representative Richard A. Gephardt).

164. Id.
165. Id. at 92 (statement of the American Medical Association, presented by James S.

Todd).
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to manifest itself in the near future, we can expect to see a new round
of lobbying in an effort to crack down on the high cost of health care.

G. Patients' Compensation Funds as a Legislative Reform in Texas

It has been almost ten years since Texas passed its own medical
malpractice insurance reform act, and the MLIIA has proved to be
the subject of much controversy.'6 6 It has been argued that the act is
ineffectual and that its only success has been to keep legitimate claims
from being heard. '67 The act has taken away rights held at common
law but has given nothing in return. While a patients' compensation
fund will not automatically cure all the evils of the Texas reform act,
it seems to be a sensible avenue which will accurately reflect the Texas
rating experience. '68

Patients' compensation funds were first suggested as a reform
when the Texas Legislature created the Texas Medical Professional
Liability Study Commission.'69 The Commission in its report to the
65th Texas Legislature suggested that several reforms be made in
medical malpractice tort law. 70 The minority report of the chairman
of the Commission, Dean Page Keeton, suggested that Texas might
benefit from the imposition of a patients' compensation fund.' 7 '

The medical malpractice insurance crisis has passed out of the
public eye but its effect is still strongly felt. There are several events
which might restimulate a "crisis" and make the imposition of a pa-
tients' compensation fund likely. One such event would be another
increase in either the amount or frequency of claims which award
over $100,000. Such an increase would raise premium rates and spark
a cry by medical doctors for additional relief. This cry may already
have begun. Recently, Congress has been looking at a number of al-
ternative liability systems in the health care field. The 1984 Alterna-
tive Medical Liability Act, discussed earlier, suggested that a national
no-fault system be instituted which would resemble a nationwide
workers' compensation law. 172 Currently, legislation pending before
the 99th Congress includes a bill which would provide tax incentives

166. See Keith, supra note 2, at 332-34.
167. Id. at 333-34.
168. See supra notes 87-90 and accompanying text.
169. Keeton Report, supra note 44. at 50-52.
170. Id.
171. Id.
172. See supra note 158 and accompanying text.

1624 [Vol. 17:1603



MEDICAL MALPRACTICE PROPOSALS

for the establishment of statewide high-risk health insurance pools 173

and a bill to provide federal assistance for coverage of state cata-
strophic health care claims.' 74

Another event which would make the imposition of a patients'
compensation fund more likely is if the present ceiling on judgments
was declared unconstitutional.'7  This would open up insurance com-
panies to judgments in excess of $500,000 and would drive up premi-
ums. A patients' compensation fund with a payment range of
$100,000 to $750,000 with the insurance carrier liable for all amounts
over $750,000 might be a viable solution.

Two closely related events might influence the present attitude
toward patients' compensation funds. Either the expiration of the
Texas JUA 176 or the further withdrawal of insurance companies from
the private medical malpractice market might cause a new "crisis."
Insurance companies are being faced with the second straight year of
consecutive losses and the payout ratio for medical malpractice insur-
ance in 1984 was 110.0.177 If insurance companies refuse to continue
taking losses, a gap may occur in coverage and an alternative system
such as a patients' compensation fund will have be found or Texas
will again be faced with the loss of professionals practicing in the
high-risk specialty fields. Any added pressure on doctors may also
increase the already huge amount of resources which are devoted to
defensive medicine. 178

So far, no commentator has been able to enunciate one single
problem whose solution, once found, will completely eradicate the
medical malpractice problem. The answer to a solution lies, instead,

173. See H.R. 1770, 99th Cong., 1st Sess. (1985); S. 1372, 99th Cong., 1st Sess. (1985).
174. See H.R. 2695, 99th Cong., 1st Sess. (1985).
175. See DeTar Hosp. v. Estrada, 694 S.W.2d 359, 365-66 (Tex. App.-Corpus Christi

1985, writ requested).
176. The Joint Underwriting Association (JUA) is a state run insurance organization

which writes medical malpractice liability policies for health care providers who are unable to
obtain coverage on the private market. The JUA consists of all insurance carriers doing busi-
ness in the state and participation in the JUA is a prerequisite to writing any other types of
insurance policies. The premiums on contracts provided by the JUA are quite high, although
there is much criticism that they are kept articifially low. A plan for dissolution of the JUA is
due by December 31, 1985. See TEX. INS. CODE ANN. art. 21.49-3 (Vernon Supp. 1986).

177. Vogt, Insurance Premium Distribution-1984, BEST'S REV.-PROPERTY/CASUALTy
INS. ED., July 1985, 14, 16 (medical malpractice is the second largest industry loser behind
commercial credit insurance).

178. The estimated cost of medical malpractice taking into account the practice of defen-
sive medicine was over $35 billion last year alone. Subcomm. Hearings, supra note 155, at 49
(statement of Representative Richard A. Gephardt).
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in making reforms within both the medical, legal and insurance are-
nas. A patients' compensation fund is a single suggestion which
would improve the method by which malpractice claims are paid.
But reforms in the medical and legal fields are equally important.
One reform that would affect both the legal and medical disciplines is
recognition of a cause of action to redress frivolous medical malprac-
tice suits. Creation of such a cause of action could deter the very suits
that have caused so much trouble.

II. THE BAD FAITH CAUSE OF ACTION FOR MERITLESS

MEDICAL MALPRACTICE SUITS

The problems associated with the medical malpractice "crisis"
refuse to go away. They have survived, hydra-like, all judicial and
legislative efforts to cut the crisis to size. As a complex problem, the
"crisis" eludes simple answers. Yet indecisive and diffusive solutions
are little better than no action at all. One area of the crisis that courts
and legislatures have failed to address adequately is that of the medi-
cal malpractice countersuit. The doctor-defendant haled before a
court on a seemingly worthless claim, now becomes the physician-
plaintiff, countersuing for damages suffered in defending his reputa-
tion and livelihood.' 79 Unfortunately, such claims have proven un-

179. The phenomenon of the physician countersuit has been a thoroughly researched and
documented topic. See, e.g., Adler, Malicious Prosecution Suits as Counterbalance to Medical
Malpractice Suits, 21 CLEV. ST. L. REV. 51 (1972); Birnbaum, Physicians Counterattack: Lia-
bility of Lawyers for Instituting Unjustified Medical Malpractice Actions, 45 FORDHAM L. REV.
1003 (1977); Chambers, Physician Recovery for Bad Faith Medical Malpractice Actions, 10
TEX. TECH L. REV. 391 (1979); Greenbaum, Physician Countersuits: A Cause Without Action,
12 PAC. L.J. 745 (1981); Holloway, Malicious Prosecution Actions by the Medical Profession
against Attorneys Who Unsuccessfully Pursue a Medical Malpractice Suit for a Patient, 41
TEX. B.J.. 421 (1978); Meadows, A Frivolous Lawsuit May Destroy the Career of a Profes-
sional. Is There No Remedy?, 17 U. RICH. L. REV. 421 (1983); Owen, Countersuits Against
Attorneys-A Preface, 33 S.C.L. REV. 313 (1981); Reuter, Physician Countersuits: A Catch-22,
14 U.S.F.L. REV. 203 (1980); Yardley, Malicious Prosecution: A Physicians Need for Reassess-
ment, 60 CHI.-KENT L. REV. 31 (1984); Note, Physicians'Actions: The Aftermath of Drago v.
Buonagurio, 44 ALB. L. REV. 188 (1979); Note, Malicious Prosecution: An Effective Attack on
Spurious Medical Malpractice Claims?, 26 CASE W. REs. L. REV. 653 (1976); Comment.
Countersuits to Legal and Medical Malpractice Actions. Any Chance for Success?, 65 MARQ. L.
REV. 93 (1981); Note, Malicious Prosecution Liability of Plaintiffis Counsel for an Unwar-
ranted Medical Malpractice Suit-New Developments in Physicians Countersuits for Unfounded
Medical Malpractice Claims, 7 N. KN. L. RI:v. 265 (1980); Comment, Attorney Liability Jor
Malicious Prosecution and Legal Malpractice: Do They Overlap?, 8 PAC. L.J. 897 (1977); Note.
Attorneys' Liability to Clients' Adversaries jbr Instituting Frivolous Lawsuits: a Reassertion of
Old Values, 53 ST. JOHN'S L. Ri-v. 775 (1979); Note. Physicians Countersuits: Malicious Pros-
ecution, Defamation and Abuse of Process as Remedies for Meritless Medical Malpractice Suits.
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successful, with few exceptions, and have left physicians without a
remedy.' This portion of the Comment will discuss the necessity of
establishing a countersuit remedy for physicians in Texas, one which
will provide what doctors in this state lack: a viable cause of action to
redress damages caused by meritless malpractice suits. With this goal
in mind, it is proposed that a bad faith cause of action be adopted by
the Texas Legislature, and that the cause of action be incorporated,
unconditionally, into the Medical Liability and Insurance Improve-
ment Act of Texas.'

A. Medical Malpractice Litigation

A proper understanding of the medical profession's need for a
bad faith remedy begins with a general discussion of medical malprac-
tice litigation. At one time, medical malpractice suits were a rarity. 8 '
By the 1970s, however, medical malpractice suits became common. 83

45 U. CIN. L. REV. 604 (1976); Note, Liability for Proceeding with Unfounded Litigation, 33
VAND. L. REV. 743 (1980); Comment, Counterclaiming for Malicious Prosecution and Abuse of
Process. Washington's Response to Unmeritorious Civil Suits, 14 WILLIAMETTE L.J. 401
(1978); Note, Counterclaim for Malicious Prosecution in the Action Alleged to be Malicious, 58
YALE L.J. 490 (1949).

180. Only three physician countersuits have succeeded: Raine v. Drasin, 621 S.W.2d 895
(Ky. 1981); Bull v. McCuskey, 96 Nev. 706, 615 P.2d 957 (1980); Peerman v. Sidicane, 605
S.W.2d 242 (Tenn. Ct. App. 1980). These cases are discussed infra notes 216-33 and accompa-
nying text.

181. The Texas Legislature provided for a bad faith cause of action in sections 8.01-.04 of
the MLIIA. TEX. REV. CIV. STAT. ANN. art. 4590i (Vernon Supp. 1978). The legislature
made this cause of action conditional, however, upon the failure of the State Bar of Texas to
adopt disciplinary measures which would govern attorneys who filed claims in bad faith. Id.
§ 8.05. The State Bar certified to the Texas Supreme Court on May 10, 1978 that such meas-
ures already existed within the Texas Code of Professional Responsibility. 14 W. DORSANEO,
TEXAS LITIGATION GUIDE § 321.01[3] (1984). Disciplinary Rule 7-102 states that a lawyer
shall not "[k]nowingly advance a claim or defense that is unwarranted under existing law
.... " SUPREME COURT OF TEXAS, RULES GOVERNING THE STATE BAR OF TEXAS art.

XII, § 8 (Code of Professional Reponsibility) DR 7-102 (A)(2). The State Bar's certification
thus eliminated the statutory remedy provided for in the MLIIA. TEX. REV. CIV. STAT.
ANN. art. 4590i (Vernon Supp. 1986).

182. SECRETARY'S COMMISSION ON MEDICAL MALPRACTICE, U.S. DEP'T OF HEA'LTH,

EDUC., AND WELFARE, PUB. No. 73-88, MEDICAL MALPRACTICE 2 (1973) [hereinafter cited
as HEW REPORT]. For a historical perspective of medical liability, see Reed, Understanding
Tort Law: The Historic Basis of Medical Legal Liability, J. LEGAL MED., Oct. 1977, at 51; see
also Stetler, The History of Reported Medical Professional Liability Cases, 30 TEMP. L. Q. 366.
367 (1957) (discussion of earliest reported medical professional liability cases in England and
United States).

183. Increased malpractice litigation surged after World War II. Contributing factors in-
cluded the affordability of medical care, the increase in demand for medical care, more sophis-
ticated procedures, changes in medical practice, specialization, less personal physician-patient
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A medical malpractice action is designed to redress "the wreaking of
bodily harm by virtue of neglect, abandonment, or the omission or
commission of certain actions which fall below the standard of the
average medical practitioner."' 84 Thus, the patient who feels a doctor
negligently caused harm can bring suit to recover money damages for
his injuries.

The increased number of malpractice suits, followed by signifi-
cant damage awards and soaring liability insurance rates, produced
the so-called "malpractice crisis. '  During the mid-1970s, the fear
of suit plagued the health care community. 86 Many doctors believed
these suits to be "wrongful," "frivolous," and "meritless," caused by
over-zealous attorneys seeking extortion-like settlements. 187 In re-
sponse, physicians began fighting back. Across the country, doctors
formed "crisis committees" to combat the threat.1 88 The American
Medical Association passed a resolution approving the granting of fi-
nancial assistance to physicians who countersue.'89 Sympathetic law-
yers even created a nonprofit organization designed to promote public
awareness and develop solutions to the problems of frivolous suits.' 90

relationships, and unrealistic expectations of patients. HEW REPORT, supra note 182, at 3; see
also Danzon, The Frequency and Severity of Medical Malpractice Claims, THE INSTITUTE FOR
CIVIL JUSTICE (1982) (study showing increase in malpractice claims during 1970s).

184. Brooke, Medical Malpractice: A Socio-Economic Problem From a Doctor's View, 6
WILLIAMETTE L. J. 225, 225 (1970). Medical malpractice has also been defined as "an injury
to a patient caused by a health-care providers' negligence." HEW REPORT, supra note 182, at
19. In the earliest recorded American medical malpractice case, a husband sued a physician
for the death of his wife who had undergone a mastectomy. The husband charged the physi-
cian with unskillful, ignorant, and cruel treatment. Cross v. Guthrie, 2 Root 90 (Conn. 1794);
see Reed, supra note 182, at 53 (discussing Cross v. Guthrie).

185. See Birnbaum, supra note 179, at 1003-04, but note that not all authorities agree that
a "crisis" existed. See, e.g., Shields & Taylor, The Limitation on Discovery in Medical Negli-
gence Cases in Virginia, 16 V. RICH. L. REV. 799, 809-11 (1982) (questioning existence of
malpractice "crisis" in Virginia); see also Keith, The Texas Medical Liability and Insurance
Improvement Act--a Survey and Analysis of its History, Construction and Constitutionality, 36
BAYLOR L. REV. 265, 268 (1984) (questioning whether a malpractice crisis really existed in
Texas).

186. HEW REPORT, supra note 182, at 2.
187. Birnbaum, supra note 179, at 1004. The idea of extortion-like settlements refers to

the situation in which a physician is forced to settle otherwise groundless claims in order to
avoid the expense of going to trial. This concept is also known as the "strike suit." See Reu-
ter, supra note 179, at 206.

188. J. GUINTHER, THE MALPRACTITIONERS Ch. 14 (1978). These committees at-
tempted to bring the magnitude of the malpractice crisis to the attention of the public and
legislatures. See PHYSICIAN CRISIS COMMITTEE COURT DOCKET SURVEY (1975).

189. See Smith, Medical Malpractice: The Countersuit Fad, 12 TRIAL 44 (Dec. 1976).
190. The name and address of this organization is: Lawyers Protecting People From Mali-

cious and Unjustified Lawsuits, Inc., c/o 134 N. LaSalle St., Suite 100, Chicago, Illinois 60601.
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Finally, physicians sponsored legislation to relieve the medical mal-
practice burden, successfully modifying the common laws of the ma-
jority of states.1 9'

Among the various actions taken by physicians to defend them-
selves, the most controversial has been the countersuit. The counter-
suit originates in a perception by a physician that an attorney,
representing a former or current patient, has brought a suit which she
knew or should have known had no merit. Physicians allege that as a
consequence of defending the suit they have lost income from their
practices,'92 as well as esteem and respect from their colleagues. 9 3

Additional damages sought often include loss of future income from
fewer referrals,' 94 increased malpractice premiums,1gs costs of litiga-
tion, 196 and punitive damages. 197 Physicians bring their suits on a va-
riety of legal theories, including malicious prosecution,' 98 abuse of
process, 199 negligence," defamation,2' barratry, 20 2 violation of the

In the case of Rodriquez v. Carroll, 510 F. Supp. 547 (S.D. Tex. 1981), discussed infra notes
281-84 and accompanying text, lawyers from this organization assisted in the instigation of a
countersuit in federal court alleging that an attorney filed a "frivolous and malicious prosecu-
tion suit against a medical doctor." Id. at 550.

191. Bell, Legislative Intrusions into the Common Law of Medical Malpractice: Thoughts
about the Deterrent Effect of Tort Liability, 35 SYRACUSE L. REV. 939, 943 (1984). An exam-
ple of successful lobbying efforts to create protective legislation arose in Florida, where the
Florida Medical Association sponsored a bill requiring the losing party of a medical malprac-
tice action to pay all attorneys' fees. AM. MED NEWS, June 20, 1980, at 21, col. 1. The bill
later became law. 1980 Fla. Laws, ch. 80-67, §§ 1, 3, repealed by 1985 Fla. Laws, ch. 85-175.
§ 43. In Texas, pressure from the medical profession ensured the passage of the MLIIA. This
act provides a comprehensive statutory scheme regarding the rights, duties, and liabilities of
the medical profession. TEX. REV. CIV. STAT. ANN. art. 4590i (Vernon Supp. 1986). See
supra notes 21-33 and accompanying text for a discussion of the MLIIA.

192. Stopka v. Lesser, 82 I11. App. 3d 323, -, 402 N.E.2d 781, 782 (1980).
193. Wolfe v. Arroyo, 543 S.W.2d 11, 12 (Tex. Civ. App.-San Antonio 1976, no writ).
194. Id.
195. Stopka, 82 I11. App. 3d at -, 402 N.E.2d at 782; Berlin v. Nathan, 64 I11. App. 3d

940, -, 381 N.E.2d 1367, 1370 (1978), cert. denied, 444 U.S. 828 (1979).
196. Moiel v. Sandlin, 571 S.W.2d 567, 569 (Tex. Civ. App.- Corpus Christi 1978, no

writ).
197. Raine v. Drasin, 621 S.W.2d 895, 898-99 (Ky. 1981); Moiel, 571 S.W.2d at 569.
198. See, e.g., Stopka, 82 Il1. App. 3d at -, 402 N.E.2d at 782; Berlin, 64 II1. App. 3d at -

381 N.E.2d at 1372; Lyddon v. Shaw, 56 Ill. App. 3d 815, -, 372 N.E.2d 685, 687 (1978):
Drago v. Buonagurio, 46 N.Y.2d 778, 779, 386 N.E.2d 821, 822, 413 N.Y.S.2d 910, 911
(1978); Blanton v. Morgan, 681 S.W.2d 876, 877 (Tex. App.-El Paso 1984, writ ref'd n.r.e.):
Butler v. Morgan, 590 S.W.2d 543, 544 (Tex. Civ. App.-Houston [1st Dist.] 1979, writ ref'd
n.r.e.); Martin v. Trevino, 578 S.W.2d 763, 765 (Tex. Civ. App.-Corpus Christi 1978. writ
ref'd n.r.e.); Moiel, 571 S.W.2d at 569.

199. Drago, 46 N.Y.2d at 779, 386 N.E.2d at 822, 413 N.Y.S.2d at 911: Hoppenstein v.
Zemek, 62 A.D. 2d 979, -, 403 N.Y.S.2d 542, 543 (1978); Raine, 621 S.W.2d at 902-03:
Martin, 578 S.W.2d at 765; Moiel. 571 S.W.2d at 569.
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Civil Rights Act, °3 breach of the Code of Professional Responsibil-
ity,2°  and prima facie tort.2

11 Some suits have even alleged a new
cause of action for "willful and wanton filing of a lawsuit," which
action is mandated by a state constitution's command that for every
wrong there is a remedy.20 6

Notwithstanding the ingenuity and variety of the legal theories
employed by doctors to countersue their opponents,10 7 the countersuit
has failed to provide any meaningful remedy. To date, physicians
have countersued successfully in only three cases: Peerman v. Sidi-
cane,2 8 Raine v. Drasin,20 9 and Bull v. McCuskey.2t° A brief discus-
sion of these cases will be followed by an examination of the
insurmountable barriers doctors face in attempting to redress their
damages by means of a countersuit. This Comment will then focus on
the countersuit in Texas, its failure to provide relief to Texas physi-
cians, and the need for the creation of a statutory bad faith cause of
action in Texas.

1. The Countersuit

The physician countersuit against an attorney or patient who
brings a meritless medical malpractice action has fared miserably over
the years.21' The losses dwarf the wins. That only three physicians

200. Drago, 46 N.Y.2d at 779, 386 N.E.2d at 822, 413 N.Y.S.2d at 911; Moiel, 571 S.W.2d
at 569.

201. Sullivan v. Bermingham, 11 Mass. App. 359, -, 416 N.E.2d 528, 529-30 (1981).
202. Berlin, 64 I11. App. 3d at -, 381 N.E.2d at 1377; Lyddon, 56 III. App. 3d at -, 372

N.E.2d at 690; Moiel, 571 S.W.2d at 571.
203. Rodriquez v. Carroll, 510 F. Supp. 547, 551 (S.D. Tex. 1981).
204. Martin, 578 S.W.2d at 765.
205. Belsky v. Lowenthal, 47 N.Y.2d 820, 821, 392 N.E.2d 560, 561, 418 N.Y.S.2d 573,

574 (1979); Drago, 46 N.Y.2d at 779, 386 N.E.2d at 822, 413 N.Y.S.2d at 911; Hoppenstein, 62
A.D.2d at -, 403 N.Y.S.2d at 544; Martin, 578 S.W.2d at 765.

206. Berlin, 64 II1. App. 3d -, 381 N.E.2d at 1374; Pantone v. Demos, 59 I11. App. 3d
328, 332, 375 N.E.2d 480, 483 (1978); Lyddon, 56 Ill. App.3d at -, 372 N.E.2d at 690-91.

207. The legal remedies available to a physician who believes that an unjustified malprac-
tice action has been brought against her are discussed in great detail in Birnbaum, supra note
179, at 1003.

208. 621 S.W.2d 895 (Ky. 1981).
209. 96 Nev. 706, 615 P.2d 957 (1980).
210. 605 S.W.2d 242 (Tenn. Ct. App. 1980).
211. Extensive discussions on the physician countersuit are available in the authorities

listed supra note 179. The continuing interest in this area is remarkable, however, for the lack
of any proposed solutions to the problem. Most authorities merely point out why physician
countersuits have failed, never addressing what must be done to make them viable. The pur-
pose of this Comment is to propose such a solution.
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have succeeded provides sparse hope to the many physicians who sus-
tain damages in defending themselves against unwarranted suits.2 12

Nonetheless, a review of the successes may place the failures in per-
spective, and encourage efforts to reverse the situation.

The case of Peerman v. Sidicane 213 involved a malicious prosecu-
tion suit brought by a physician against an attorney. The attorney
had originally sued the doctor on behalf of a former patient alleging
negligent diagnosis and treatment of a pelvic inflammation.21 4 The
patient asserted that the doctor had incorrectly diagnosed her condi-
tion as gonorrhea and thus had caused her great distress and emo-
tional anxiety. Furthermore, the patient accused the doctor, a noted
gynecologist, of having accepted a "kickback" of a portion of the fees
charged for laboratory tests.2"' After the court dismissed the mal-
practice suit on motion for summary judgment, the doctor sued the
attorney who brought the suit, alleging that the "slightest investiga-
tion" would have revealed that the doctor had treated the patient
properly and that no factual bases existed to support the allegation of
splitting laboratory fees. 16 At trial, the jury awarded the doctor
$3,500 in actual damages and $8,000 in punitive damages.217 The
Tennessee appellate court sustained the awards, concluding that "an
action may be maintained against an attorney for the torts of mali-
cious prosecution and abuse of process where the attorney's improper
actions consist of the institution and prosecution on behalf of a client
of a groundless, spurious and false claim. 218

The Peerman case was followed by another successful malicious
prosecution case, Raine v. Drasin.2I9 Patient Browning, having suf-
fered a heart attack at home, entered a hospital for treatment. Dr.
Fitzpatrick examined the patient and discovered an injury to Brown-

212. Note that these three cases all occurred in jurisdictions which do not follow the
"English" rule requirement of proof of special injuries. See infra notes 244-49 and accompany-
ing text.

213. 605 S.W.2d 242 (Tenn. Ct. App. 1980).
214. Id. at 243.
215. Id.
216. Id. The court explained that the attorney had made little effort to investigate the case

at all, failing to take the deposition of the doctor or any one else involved. Nor did the attor-
ney support his allegations of fee splitting or consult any other physician regarding the stan-
dard of care in the community concerning the treatment provided by the doctor. In addition,
the attorney had appealed the summary judgment dismissal without consulting his client. Id.
at 244-45.

217. Id. at 242.
218. Id. at 245.
219. 621 S.W.2d 895 (Ky. 1981).
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ing's shoulder. The shoulder was treated by an orthopedic surgeon
named Dr. Fadel, who had the radiologist, Dr. Drasin, read the x-
rays.22 ° After release from hospital, the patient retained attorney
Raine regarding the injury to his shoulder. After reviewing hospital
records, which clearly indicated that the shoulder fracture had oc-
curred before Drs. Drasin and Fadel saw the patient, the attorney
nonetheless filed suit alleging negligence on the part of the hospital for
breaking Browning's shoulder. Drs. Drasin and Fadel were joined as
party defendants.221 When the attorneys eventually were persuaded
to dismiss the case, the doctors filed suit alleging malicious prosecu-
tion and abuse of process. 2  The trial court dismissed the claim for
abuse of process but the jury returned a verdict for the doctors on the
basis of malicious prosecution, awarding each $5000 for physical and
mental pain, $5000 for humiliation, mortification, and loss of reputa-
tion, and $15,000 for punitive damages. 23 The supreme court sus-
tained the award, determining that the elements of malicious
prosecution had been properly proved.224

In Bull v. McCuskey,225 an elderly woman entered a Nevada hos-
pital following an automobile accident. Dr. McCuskey, an orthopedic
surgeon, treated her. The patient developed bed sores and brought
suit against the hospital where she had been transferred, as well as Dr.
McCuskey. The patient's attorney alleged malpractice against Dr.
McCuskey and negligence against the hospital. 226 Before the trial, the
attorney failed to obtain medical records or consult with any other
doctor, neglected to secure any depositions, and did not proffer any
expert testimony. 227 At trial, the attorney called Dr. McCuskey in-
competent, a jumble-fingered fellow, a liar, a scoundrel, and a damned
idiot. He also charged that "[h]e will lie under oath, steal an elderly

220. Id. at 898.
221. Id. The actual complaint was not signed by attorney Raine, but by his associate

named Highfield, who did not read the complaint or investigate any facts. In addition, the
attorneys amended their complaint to include Drs. Drasin and Fadel after the deposition of
Dr. Fitzpatrick revealed that the injury had occurred before Browning entered the hospital.
Id.

222. Id.
223. Id. at 899.
224. Id. at 903. The court, however, affirmed a reversal of the judgment against attorney

Highfield because there was insufficient evidence of malice on his part.
225. 96 Nev. 706, 615 P.2d 957 (1980).
226. Id. at -, 615 P.2d at 959. The attorney based the suit on statements made by the

patient's nephew that her condition had "greatly deteriorated" and upon photographs showing
bed sores. Id. at -, 615 P.2d at 959.

227. Id. at -, 615 P.2d at 959.
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woman's redress, cheat if he can get away with it, and all that is left
for him is to make a pact with the devil and murder those who will
oppose him." '228 Dr. McCuskey, after securing a favorable verdict,
brought suit for abuse of process. 229 The Nevada Supreme Court af-
firmed the jury award for the doctor of $35,000 in compensatory dam-
ages and $50,000 in punitive damages.23 °

The Peerman, Raine, and McCuskey cases, unfortunately, repre-
sent anomalies in the area of physician countersuits. Similar cases,
with equally compelling facts justifying a physician's recovery, have
failed. An example of one such case is Berlin v. Nathan.23' In this
well-publicized case a patient sued Dr. Berlin for medical malpractice
asserting that the doctor had negligently diagnosed a finger injury. 232

Dr. Berlin had properly diagnosed a dislocation of the finger, but a
subsequent x-ray revealed a chip fracture as well. On this basis the
patient sued. The patient and her attorney, however, withdrew the
complaint a day after the jury had been selected.233 Dr. Berlin
countersued, claiming the suit constituted malicious prosecution and
barratry. Dr. Berlin also argued he had a cause of action based upon
the Illinois Constitution's provision requiring a remedy for every
wrong. 234 Dr. Berlin recovered $2000 actual and $6000 punitive dam-
ages in his suit. 235

The Illinois Court of Appeals, however, reversed this award and
dismissed the action for failure to state a cause of action.2 36 The court
determined that in the absence of proof of special damages, 237 a cause

228. Id. at -, 615 P.2d at 959.
229. Id. at -, 615 P.2d at 959. The doctor argued that the attorney brought suit only for

the purpose of coercing a nuisance settlement out of the doctor since the hospital had settled
for $750 and the attorney had agreed to accept such an amount from the doctor's insurance
carrier. Id. at -, 615 P.2d at 959.

230. Id. at -, 615 P.2d at 960-62.
231. 64 I11. App. 3d 940, 381 N.E.2d 1367 (1978), cert. denied, 444 U.S. 828 (1979).
232. Id. at -, 381 N.E.2d at 1369.
233. Id. at-, 381 N.E.2d at 1370. The plaintiff had sought treatment for a tennis injury.

Dissatisfied with her recovery, she sued Dr. Berlin, a radiologist, for $250,000, despite having a
second doctor advise her that the hand had been properly treated. Id. at -, 381 N.E.2d at
1370.

234. Id. at -, 381 N.E.2d at 1370. The Illinois Constitution provides, in part, that
-[e]very person shall find a certain remedy ... for all injuries and wrongs." ILL. CONST. art.
I, § 12.

235. Berlin, 64 Ill. App. 3d at -, 381 N.E.2d at 1370.
236. Id. at -, 381 N.E.2d at 1372-73.
237. Id. at-, 381 N.E.2d at 1371. Special damages are developed more fully infra notes

244-55 and accompanying text.
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of action for malicious prosecution cannot lie.23 8 In addition, the
court held that the doctor did not have a remedy under the Illinois
Constitution which provides that "[e]very person shall find a certain
remedy. . . for all injuries and wrongs. ' '23 9 The court stated that the
proper cause of action for physicians was malicious prosecution or
abuse of process, but that the Illinois Constitution did not create any
new remedy for doctors.24 ° Since Dr. Berlin could not prove mali-
cious prosecution or abuse of process, the appellate court dismissed
his action.2 4

The Berlin case is representative of most countersuits brought by
physicians. The reasons for the high failure rate are numerous; how-
ever, doctors generally cannot prove the elements of the cause of ac-
tion asserted.242 The proof requirements of actual malice and, in
some jurisdictions, special injuries, are too burdensome.243

State jurisdictions are divided into two camps with regard to the
proof requirements in actions based on malicious prosecution 244 and
abuse of process. 245 The minority of jurisdictions require proof of spe-

238. Id. at -, 381 N.E.2d at 1371-74.
239. Id. at -, 381 N.E.2d at 1374.
240. Id. at -, 381 N.E.2d at 1374.
241. Id. at-, 381 N.E.2d at 1379.
242. See, e.g., Berlin v. Nathan, 64 Ill. App. 3d 940, 381 N.E.2d 1367 (1978).
243. Id. A comprehensive discussion of the difficulties inherent in proving the elements of

a countersuit action, whether based on malicious prosectuion, abuse of process, defamation,
prima facie tort, or barratry, along with others, is beyond the scope of this Comment. Other
articles sufficiently explore this area. See supra note 179. An excellent discussion of the medi-
cal malpractice countersuit is found in Birnbaum, Physicians Counterattack: Liability of Law-
yers for Instituting Unjustified Medical Malpractice Actions, 45 FORDHAM L. REV. 1003
(1977).

244. Malicious prosecution is a tort action for the institution, maliciously and without
probable cause, of an unfounded civil or criminal proceeding. W. PROSSER, HANDBOOK OF

THE LAW OF TORTS §§ 119-20, at 834-35 (4th ed. 1971). The elements of a malicious prosecu-
tion action are (1) lack of probable cause for the prior suit, (2) malice in instituting the prior
suit, and (3) termination of the prior suit in favor of the original defendant. All jurisdictions
require proof of these elements. The minority of jurisdictions require additional proof of spe-
cial injuries. Id.

245. Abuse of process is the use of legal process against another primarily to accomplish a
purpose for which it is not designed. RESTATEMENT (SECOND) OF TORTS § 682 (1977). The
elements are (1) that the defendant made an illegal, improper, or perverted use of the pro-
cess-a use neither warranted nor authorized by the process; (2) that the defendant had an
ulterior motive or purpose in exercising such illegal, perverted or improper use of process; and
(3) that damage resulted to the plaintiff as a result of such irregular act. Martin v. Trevino,
578 S.W.2d 763, 769 (Tex. Civ. App.-Corpus Christi 1978, writ ref'd n.r.e.) (citing J.C. Pen-
ney Co. v. Gifford, 422 S.W.2d 25, 31 (Tex. Civ. App.-Houston [1st Dist.] 1967, writ ref'd
n.r.e.)).
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cial injury. Special injury has been defined as physical arrest, inter-
ference with property, or other injury not ordinarily occurring in
similar actions.24

" Types of interference recognized by special injury
jurisdictions are proceedings in lunacy, contempt, bastardy, juvenile
delinquency, arrest under civil process, institution of bankruptcy, at-
tachment, garnishment, replevin, search of premises under a warrant,
injunctions, and proceedings for the dissolution of a partnership.2 48

Thus, the physician countersuing in a minority jurisdiction, as did the
doctor in Berlin, must prove that she sustained some form of special
injury as a result of defending herself in a medical malpractice action.
The loss of reputation, income, increased malpractice insurance rates,
and mental suffering caused by a maliciously brought medical mal-
practice action do not, however, fit any special injury category, and
most courts have refused to recognize such damages to accommodate
the special injury requirement.2 49 Consequently, there have been no

246. These jurisdictions follow the minority "English rule": District of Columbia, Geor-
gia, Illinois, Iowa, Kentucky, Maryland, New Jersey, New Mexico, New York, North Caro-
lina, Ohio, Oregon, Pennsylvania, Rhode Island, Texas, Washington and Wisconsin. See
O'Toole v. Franklin, 279 Or. 513, 518, 569 P.2d 561, 564 n.3 (1977) (listing cases which have
established a jurisdiction as either minority or majority with regard to the requirement of proof
of special injury). The special injury requirement had its roots in medieval England, and as
American states adopted the common law, some jurisdictions included the special injury re-
quirement found in malicious prosecution. Reuter, Physician Countersuits: A Catch-22, 14
U.S.F.L. REV. 203, 229 (1980). The reasons advanced for maintaining the minority rule in-
clude the belief that the courts must be open to litigants without fear of countersuit, that public
policy demands a balance between preventing worthless suits and permitting honest actions,
with the balance favoring the original plaintiff, that the assessment of lawful costs adequately
compensates the successful defendant, and that permitting malicious prosecution actions with-
out proof of special injuries would create circuitous and unending litigation. Id. at 230; W.
PROSSER. supra note 244, at 851. Although minority jurisdictions have stubbornly adhered to
the special injury requirement, it appears that the reasons for sustaining the restriction are no
longer valid. The majority of jurisdictions reject the rule, as does the Restatement of Torts.
See RESTATEMENT (SECOND) OF TORTS § 674 comment e (1977). Furthermore, it is argued
that free and unfettered access to the courts should apply to wrongfully sued litigants. In
addition, the awarding of costs is trivial today and in no way approximates the costs of defend-
ing a suit. Finally, the experience of the majority jurisdictions that do not require proof of
special damages does not support the assertion that removal of the special injury requirement
will result in "circuitous and unending litigation." Proof of the underlying elements of a mali-
cious prosecution action is difficult enough. See RESTATEMENT (SECOND) OF TORTS § 674
(1977); W. PROSSER, supra note 244, § 121 at 858; Reuter, supra note 246, at 230-31; Yardley,
Malicious Prosecution: A Physician's Need for Reassessment, 60 CHI.-KENT L. REV. 317, 329-
31 (1984).

247. W. PROSSER, supra note 244, § 120 at 851-52.
248. Id.
249. Pantone v. Demos, 59 Ill. App. 3d 328, -, 375 N.E.2d 480, 485-86 (1978); Moiel v.

Sandlin, 571 S.W.2d 567, 570-71 (Tex. Civ. App.-Corpus Christi 1978, no writ); Martin v.
Trevino, 578 S.W.2d 763, 766-67 (Tex. Civ. App.-Corpus Christi 1978, writ refd n.r.e.). A
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successful physician countersuits in those jurisdictions that adhere to
the minority rule.

2. The Countersuit in Texas and the Need for a Remedy

Because Texas remains one of the minority jurisdictions that ad-
heres to the requirement of proof of special injury, it is not surprising
that the physician countersuit has proven similarly unsuccessful. In
the cases of Wolfe v. Arroyo,250 Martin v. Trevino,251 Moiel v. Sand-
lin,252 Butler v. Morgan,253 Rodriquez v. Carroll,254 and Blanton v.
Morgan, 55 Texas courts have refused the physicans any recovery on
any of the legal theories advanced. A review of these cases will indi-
cate not only the difficulty in recovering any damages for frivolous
medical malpractice suits, but also show how necessary some type of
remedy is in order to provide just relief for physicians.

The first physician countersuit in Texas was Wolfe v. Arroyo. 56

In this case a patient filed a medical malpractice suit against Dr.
2.57 thWolfe for negligent diagnosis of an injury. After the court granted

a motion for summary judgment in favor of Dr. Wolfe, the physician
countersued the patient and his attorney for malicious prosecution,
constructive contempt of court, and invasion of privacy. 2 8 Dr. Wolfe
alleged that as a result of the suit, he suffered mental trauma, in-
creased malpractice insurance premiums, and embarrassment from
his colleagues. The trial court determined that Dr. Wolfe had failed
to state a cause of action for malicious prosecution and granted sum-
mary judgment for the patient and attorney. The appellate court af-
firmed the decision and held that no cause of action existed for
constructive contempt because no proof existed showing the attorney
or patient breached a court order in the original malpractice suit. The

few jurisdictions have included the loss of a right to practice a profession or business losses
resulting from a suit in the special injury rule. See Rivers v. Dixie Broadcasting Corp., 88 Ga.
App. 131, -, 76 S.E.2d 229, 234 (1953) (damages incurred from suspension of radio station
construction is special injury); Carver v. Lykes, 262 N.C. 345, -, 137 S.E.2d 139, 145 (1964)
(loss of right to practice profession (broker) satisfied special injury requirement).

250. 543 S.W.2d 11 (Tex. Civ. App.-San Antonio 1976, no writ).
251. 578 S.W.2d 763 (Tex. Civ. App.-Corpus Christi 1978, writ ref'd n.r.e.).
252. 571 S.W.2d 567 (Tex. Civ. App.-Corpus Christi 1978, no writ).
253. 590 S.W.2d 543 (Tex. Civ. App.-Houston [1st Dist.] 1979, writ refd n.r.e.).
254. 510 F. Supp. 547 (S.D. Tex. 1981).
255. 681 S.W.2d 876 (Tex. App.-El Paso 1984, writ refd'n.r.e.).
256. 543 S.W.2d 11 (Tex. Civ. App.-San Antonio 1976, no writ).
257. Id. at 12.
258. Id.
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court also decided that no cause of action existed for invasion of
privacy. 59

In Martin v. Trevino,26° Maria Trevino filed a medical malprac-
tice suit against Dr. Martin. Dr. Martin filed a counterclaim against
Mrs. Trevino and instituted a third-party action against the attorneys
bringing the malpractice suit. 26' Dr. Martin alleged the filing of the
malpractice suit resulted in "actual expenses and damages" and that
he would lose future revenues because of the action.262 Dr. Martin
asserted the suit was filed "wantonly and with malice of fore-
thought, 2 63 and alleged five different legal theories to support his
claims: malicious prosecution, abuse of process, breach of profes-
sional responsibility, negligence, and prima facie tort.264 The court
denied relief to Dr. Martin on all theories, concluding that he failed to
show special damages and thus could not recover on the theory of
malicious prosecution, that he failed to prove an improper use of pro-
cess, and that because Dr. Martin was not in privity with the attor-
neys his negligence cause of action was improper.2 65 Furthermore,
the court refused to adopt the prima facie tort as a method of
recovery.266

A physician brought suit against an attorney and his client in the
case of Moiel v. Sandlin267 and sought recovery on theories of mali-
cious prosecution, barratry, abuse of process and negligence. 268 The
original suit alleged that Dr. Moiel had committed medical malprac-
tice in negligently performing back surgery. 269 The plaintiffs insti-
gated the suit more than two years after the surgery, and before trial,
requested a voluntary nonsuit.2

'
0 Dr. Moiel then sued, alleging the

suit had been filed without just cause and had caused him personal
humiliation, distress, mental anguish, injury to his reputation, incon-

259. Id. at 11-14. The appellate court did not reach the issue of failure to state a cause of
action for malicious prosecution because Dr. Wolfe did not appeal this finding by the trial
court. Id.

260. 578 S.W.2d 763 (Tex. Civ. App.-Corpus Christi 1978, writ rerd n.r.e.).
261. Id. at 764.
262. Id.
263. Id.
264. Id. at 765.
265. Id. at 766-72.
266. Id. at 772.
267. 571 S.W.2d 567 (Tex. Civ. App.-Corpus Christi 1978, no writ).
268. Id. at 568-69.
269. Id. at 569.
270. Id.
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venience, increased liability insurance premiums, and loss of time and
income to his practice.2 7' The trial court ruled against the doctor,
reasoning that he had failed to state a cause of action on any of his
pleadings.2 72 The appellate court affirmed the lower court ruling, 273

holding that no malice, a requisite element in a malicious prosecution
action, existed where a suit is barred by a statute of limitations.274 In
addition, the court ruled that increased liability insurance premiums
were not special damages so as to satisfy the special damages element
in a malicious prosecution action and that barratry does not provide a
private remedy.275

In Butler v. Morgan,276 a former patient brought a medical mal-
practice suit against Dr. Morgan.277 The case proceeded to trial and
the jury rendered a verdict in favor of Dr. Morgan; the doctor then
sued his patient for malicious prosecution 8.27  Despite evidence that as
a result of the medical malpractice suit Dr. Morgan suffered injury to
his professional reputation and had his malpractice insurance can-
celled, both the trial and appellate courts refused to grant Dr. Morgan
relief.279 The court determined that his damages did not conform to
the special damages requirement of a malicious prosecution action.28 °

A novel approach in search of redress was considered in the case
of Rodriquez v. Carroll.2"' Here, a physician countersued in federal
court alleging a violation of his constitutional rights. After being sued
in a medical malpractice action for negligence and lack of informed
consent, and after a successful verdict in his favor, Dr. Rodriquez
filed suit alleging deprivation of property without due process of law
and denial of equal protection under the fifth and fourteenth amend-
ments of the United States Constitution.282 The physician argued that
the plaintiff in the original suit conspired in subjecting him to a frivo-

271. Id.
272. Id.
273. Id. at 571.
274. Id. at 570.
275. Id. at 571.
276. 590 S.W.2d 543 (Tex. Civ. App.-Houston [1st Dist.] 1979, writ refd n.r.e.).
277. Id. at 544.
278. Id.
279. Id. at 545.
280. Id.
281. 510 F. Supp. 547 (S.D. Tex. 1981).
282. Id. at 549. The physician also alleged that defendants acted to deprive him of his

constitutional rights under "color and pretense" of the laws, customs, and administrative en-
actments of the State of Texas. In addition, the physician alleged a conspiracy to deprive him
of his rights, and abuse of process. Id.
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lous and malicious malpractice suit in order to extort a settlement and
damage his good name.283 The federal court ruled that the prior un-
successful malpractice action did not violate the physician's constitu-
tional rights, nor did the physician have a cause of action under any of
the other theories pled.284

The latest attempt by a Texas physician to recover damages in-
curred in a medical malpractice suit was the case of Blanton v. Mor-
gan.28 5 In this case, the doctor was working in a hospital emergency
room and responded to a general call for help in the intensive care
unit. The doctor performed life-saving measures on the patient, who,
although resuscitated by the doctor, was left in a permanent vegeta-
tive state.28 6 Although no proof existed which showed negligence on
the part of the doctor, the patient's family nonetheless sued Dr. Mor-
gan. When the physician refused to enter into settlement negotiations
with the opposing side, the attorneys amended their petition and
sought $10,000,000 in punitive damages against the doctor.2 8 7  Dr.
Blanton countersued the attorneys who brought the action, alleging
that the demand for punitive damages was instigated merely to extort
a settlement.288 The El Paso Court of Appeals held that the doctor
had no cause of action for abuse of process or for malicious
prosecution.289

These cases indicate Texas physicians have no means of recovery
for damages they suffer as a result of a frivolous malpractice suit-
despite the compelling circumstances of their individual cases. Un-

283. Id. at 550. An interesting argument made by the physician was his assertion that the
original plaintiffs in the medical malpractice action were acting pursuant to the court decision
of Martin v. Trevino, 578 S.W.2d 763 (Tex. Civ. App.- Corpus Christi 1978, writ refd n.r.e.).
Since the Texas Supreme Court had denied application for writ of error in this case, the physi-
cian argued that the Martin decision effectively denied any state remedy to a physician dam-
aged by a malpractice lawsuit. Such a denial of a state remedy, claimed the physician,
"[deprived] him of his right to recover damages to his property and profession without due
process of law and [denied] . . . him equal protection of the laws by discriminating against
him as a professional." 510 F. Supp. at 549-50 n.1.

284. 510 F. Supp. at 551-54.
285. 681 S.W.2d 876, 877 (Tex. App.-El Paso 1984, writ refd n.r.e.).
286. Id.
287. Id.
288. Id. The attorneys dropped their demand for punitive damages before going to trial.

Id.
289. Id. Once again, the doctor's allegations of damages could not meet the special dam-

ages requirements of these causes of action. Id. at 878. In dictum, the court mentioned the
need for recognizing a cause of action such as the prima facie tort to provide relief to doctors.
Id.
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able to prove the essential elements of the various causes of action,
doctors must repeatedly endure the indignity and expense of defend-
ing against worthless suits. The special injury requirement acts as a
complete bar against recovery, denying physicians both access to the
courts and a remedy for their damages. In addition, the courts have
refused to recognize new causes of action, such as the prima facie tort,
which may provide a necessary relief to physicians.29 Under such
circumstances, the need for a physician's remedy becomes clear.

B. The Need of a Physician's Remedy

As the preceding discussion indicates, doctors practicing in juris-
dictions like Texas which require proof of special injury have no real-
istic judicial remedy available to them. Texas courts have struck
down all countersuit theories attempted,"' and it appears unlikely
that this intransigeance will change. One reason for this judicial reti-
cence to grant relief is the belief that any change in the law should
come from the legislature and not the courts. In Martin v. Trevino,292

the court expressly declined to adopt the novel prima facie tort as a
means by which a physican could circumvent the special injury proof
requirements.293 The court stated that if "this particular type of cause

290. See Martin v. Trevino, 578 S.W.2d 763 (Tex. Civ. App.-Corpus Christi 1978, writ
ref'd n.r.e.). See infra note 293 for a short discussion of this cause of action.

291. See, e.g., Martin v. Trevino, 578 S.W.2d 763 (Tex. Civ. App.-Corpus Christi 1978
writ refd n.r.e.) (court rejecting five theories of recovery: malicious prosecution, abuse of
process, negligence, breach of Code of Professional Responsibility and prima facie tort).

292. 578 S.W.2d 763 (Tex. Civ. App.-Corpus Christi 1978, writ ref d n.r.e.).
293. Id. at 773. The prima facie tort is a cause of action defined as "the infliction of

intentional harm, resulting in damage, without excuse or justification, by an act or a series of
acts which would otherwise be lawful." Ruza v. Ruza, 286 App. Div. 767, -, .146 N.Y.S.2d
808, 811 (N.Y. App. Div. 1955). This doctrine was first recognized in this country by Justice
Oliver Wendell Holmes in the case of Aihens v. Wisconsin, 195 U.S. 194, 204-05 (1904), and
consists of the following elements: (1) an intent to injure on the part of the defendant; (2) a
lack of justification in so acting; and (3) special damages, alleged with particularity. Martin v.
Trevino, 578 S.W.2d 763, 772 (Tex. Civ. App.-Corpus Christi 1978, writ refd n.r.e.). The
special damages in a prima facie tort are less restrictive than those required in malicious prose-
cution and abuse of process actions, requiring only proof of losses that are reasonably identifi-
able by the plaintiff. Reuter, supra note 246, at 213. For instance, pecuniary losses, such as
the loss of business attributable to an unmerited and vexatious claim, would be sufficient to
satisfy the special damages element of the prima facie tort. See Birnbaum, supra note 243, at
1056. The less restrictive proof requirements have encouraged a number of physicians to try
this cause of action. No physician has succeeded, however, because the courts have reasoned
that the prima facie tort should not be utilized to circumvent the requirements of establishing a
traditional tort. See, e.g., Martin, 578 S.W.2d at 772; see also Belsky v. Lowenthal, 62 A.D.2d
319, 323, 405 N.Y.S.2d 62, 65 (1978) (court rejecting doctrine on basis that the prima facie tort
"should not become a 'catch-all' alternative for every cause of action which cannot stand on its
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of action has merit, it should be mandated by the [l]egislature as a
matter of public policy, and not by our courts. '294 The court also
claimed that adoption of the prima facie tort "would preempt the
[legislature's adoption of the Medical Liability and Insurance Im-
provement Act and its provision regarding the institution of bad faith
medical care claims. ' 295 As to the latter reason, the Martin court was
clearly engaging in judicial double-talk. The court handed down its
opinion on August 29, 1978. Only three months earlier the State Bar
of Texas had certified to the Texas Supreme Court that disciplinary
measures within the Texas Code of Professional Responsibility gov-
erned attorneys who filed health care liability claims in bad faith.296

The effect of this certification was to render void the statutory bad
faith cause of action. Thus, there was no way adoption of a new cause
of action would "prempt" legislative adoption of the bad faith cause
of action. The legislature never adopted one, the cause of action being
conditional only.

The real reason behind the Martin court's reluctance to adopt a
new cause of action or to provide some alternative relief to physicians
sued wrongfully in a medical malpractice action was that such a rem-
edy "should be mandated by the legislature as a matter of public pol-
icy."'29 7 Courts naturally are concerned with the precedential effect of
prior decisions, and Texas decisions have always recognized the spe-
cial injury requirement.298 In addition, the Martin court realized that

own legs"), aff'd, 47 N.Y.2d 820, 392 N.E.2d 560, 418 N.Y.S.2d 573 (1979); Drago v.
Buonagurio, 46 N.Y.2d 778, 386 N.E.2d 821, 413 N.Y.S.2d 910 (1978) (New York Appellate
Court reversing lower court holding which had recognized doctrine in medical malpractice
action).

294. 578 S.W.2d at 772.
295. Id. Sections 8.01-.05 of the MLIIA created a bad faith cause of action against anyone

who filed and maintained a health care liability claim "with reckless disregard as to whether or
not reasonable grounds exist for asserting the claim." TEX. REV. CIV. STAT. ANN. art. 4590i
(Vernon Supp. 1986). The cause of action was conditioned, however, upon the failure of the
State Bar of Texas to certify that "appropriate disciplinary measures against an attorney" had
been adopted within its disciplinary rules. Id. § 8.05.

296. The State Bar certified to the Texas Supreme Court on May 10, 1978 that measures
already existed within the Texas Code of Professional Responsibility. 14 W. DORSANEO.
TEXAS LITIGATION GUIDE § 321.01[3] (1984). DR 7-102 states that a lawyer should not
"[k]nowingly advance a claim or defense that is unwarranted under existing law .... "
SUPREME COURT OF TEXAS, RULES GOVERNING THE STATE BAR OF TEXAS art. XII, § 8
(Code of Professional Responsibility) DR 7-102(A)(2).

297. Martin, 578 S.W.2d at 773.
298. One commentator has noted that "[a]ny attorney who encourages a physician to sue a

Texas attorney for bringing an unsuccessful malpractice suit as a 'counterattack' to stop the
'malpractice crisis' will have to ignore over 120 years of case law in Texas." Holloway, Mali-
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the 65th Texas Legislature had just adopted the Texas Medical Liabil-
ity and Insurance Improvement Act provisions regarding a bad faith
claim;2 99 this indicated that the "[1]egislature, the Texas Supreme
Court and the State Bar of Texas [were] working on what [the court
believed] to be an appropriate solution to the groundless medical mal-
practice problem. ' ' 3°  Not wanting to meddle in a problem that was
apparently being worked out, the Martin court declined to take any
contrary or inconsistent action.3"'

That the court in Martin deferred to the legislature in 1978, how-
ever, does not exonerate Texas courts from remedying an unaccept-
able situation today. The fact that a physician, sued maliciously in a
medical malpractice action, has no effective remedy whatsoever for
damages suffered in defending himself is deplorable. An important
question remains: Is the lack of a remedy constitutional under the
federal constitution or the Texas Constitution?

The fifth amendment to the federal constitution protects persons
from deprivaiton of property without due process of law. 30 2 The four-
teenth amendment similarly provides that no state shall "deprive any
person of . . . property, without due process of law . . .303 It is
ast least arguable that due process is denied by the continued enforce-
ment of laws, by state courts, which effectively deny a litigant a rem-
edy to redress damages to his property and profession. Although the
fifth amendment applies only to activities of the federal govern-
ment,3°4 the fourteenth amendment prohibits state courts from en-
forcing laws which deny a person due process. 30

' Thus, if it could be
shown that the denial of any form of redress for damaged property
rights constitutes a violation of due process, then enforcement of such
laws by a state court would violate the fourteenth amendment.

Admittedly, not every litigant who loses in court can claim a de-

cious Prosecution Actions by the Medical Profession Against Attorneys Who Unsuccessfully Pur-
sue a Medical Malpractice Action for a Patient, 41 TEX. 13J. 421, 428 (1978).

299. TEX. REV. CIv. STAT. ANN. art. 4590i §§ 8.01-.05 (Vernon Supp. 1986).
300. Martin, 578 S.W.2d at 768.
301. Id.
302. U.S. CONST. amend. V.
303. U.S. CONST. amend. XIV, § 1.
304. Public Util. Comm'n v. Pollock. 343 U.S. 451 (1952).
305. See, e.g., Shelley v. Kraemer, 334 U.S. 1 (1948). In Shelley, the court stated that

"[t]he action of state courts and of judicial officers in their official capacities is to be regarded
as action of the [sitate within the meaning of the Fourteenth Amendment." Id. at 14. Thus. a
court order enforcing a racially restrictive covenant was found to be a violation of the four-
teenth amendment. Id. at 19.
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nial of due process of law. In actions invovling deprivation of rights
by private persons, the fourteenth amendment is inapplicable.3 °6

Nonetheless it is plausible to suggest that state court enforcement of
laws denying physicians the right to redress their damages for defend-
ing against a frivolous malpractice suit is a violation of the fourteenth
amendment, particularly when as a result of the nature of their prac-
tices they are so vulnerable to suit. In Rodriquez v. Carroll,3 °7 a doc-
tor sued in federal court alleging such a deprivation of due process, as
well as violations of the fifth amendment and the civil rights act.30 8

The court rejected these arguments, holding that the lack of a nexus
between the defendant and the federal government precluded any as-
sertion of a fifth amendment right.30 9 The court also determined that
the failure of the plaintiff-doctor to join any state official as a party
defendant invalidated any fourteenth amendment claim3

It is interesting to note that the court in Rodriquez saw no denial
of a state remedy resulting from the Martin v. Trevino decision. In
a footnote the court stated that Martin was based on "venerable Texas
precedent" and "sound policy reasons."3 2 The court also made refer-
ence to the statutorily created bad faith cause of action in the MLIIA,
noting that "the Texas Legislature had adopted an alternative statu-
tory remedy specifically designed to aid plaintiff and members of his
class," and that "this court cannot conceive that its alleged inade-
quacy amounts to a denial of due process or equal protection. "313

Given that the bad faith cause of action never became a remedy at all,
"its alleged inadequacy" was greatly underestimated. No remedy at
all surfaced from the MLIIA. If indeed no remedy exists for a physi-
cian injured by a wrongful malpractice suit, it would seem that the
lack of a remedy constitutes a denial of due process. The damages
suffered by physicians can be considerable, ranging from ruined repu-

306. See, e.g., Jackson v. Metropolitan Edison Co., 419 U.S. 345, 349 (1974) (private ac-
tion immune from fourteenth amendment restrictions).

307. 510 F. Supp. 547 (S.D. Tex. 1981).

308. Id. at 549-50.

309. Id. at 550.

310. Id. The civil rights claim also was rejected because "private individuals may not be
held liable for their actions under section 1983 of the Civil Rights Act." Id. at 551 (citing
Slavin v. Cruz, 574 F.2d 1256 (5th Cir. 1978)).

311. 578 S.W.2d 763 (Tex. Civ. App.-Corpus Christi 1978, writ ref'd n.r.e.).

312. Rodriquez, 510 F. Supp. at 551 n.2.

313. Id.
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tations to cancelled liability coverage.31 4 Their property interests are
entitled to the protections of due process. The total absence of protec-
tion denies due process to doctors.

The Rodriquez3 5 decision raises many interesting questions.
State court enforcement of laws that deny a litigant his day in court
would seem ripe for constitutional inquiry. Of course, a physician
would have to show some form of state action in his suit, a matter
neglected by Dr. Rodriquez in his federal suit. 31 6 Had Dr. Rodriquez
included the court as a party defendant in his action, the fourteenth
amendment requirement of state action would have been met. Dr.
Rodriquez then might have had a better chance of proving that the
State of Texas, by enforcing prohibitively restrictive laws against Dr.
Rodriquez, had violated his due process rights and left him without a
remedy.

The protections of the federal constitution may or may not ex-
tend to the denial of a right of redress. The federal constitution does
not specifically address this issue. The Texas Constitution, however,
does. Article I, section 13 of the Texas Constitution states that "[a]ll
courts shall be open, and every person for an injury done him, in his
lands, goods, person or reputation, shall have remedy by due course
of law."3 '7 Commonly referred to as the "open courts" provision, this
constitutional provision expresses a general philosophy that the courts
of a free government must remain open to litigants.31 8

Interpretation of the "open courts" provision reveals that the
section is designed to ensure that Texas citizens bringing common-law
causes of action will not unreasonably be denied access to the
courts.31 9 This section also had been viewed as one that "does not
create any new right but is merely a declaration of a general funda-
mental principle and means that for such wrongs as are recognized by
the law of the land, the courts shall be open and afford a remedy. 32 °

Thus, the provision serves a protective function. It preserves com-

314. See, e.g., Martin v. Trevino, 578 S.W.2d 763 (Tex. Civ. App.-Corpus Christi 1978,
writ ref'd n.r.e.).

315. Rodriquez v. Carroll, 510 F. Supp. 547 (S.D. Tex. 1981).
316. Id. at 550.
317. TEX. CONST. art. I, § 13.
318. TEX. CONST. art. I, § 13, interp. commentary (Vernon 1984). This provision is based

upon the Magna Carta which states in chapter 40: "To none will we sell, to none deny or
delay, right or justice?" Id.

319. See, e.g., Hanks v. City of Port Arthur, 121 Tex. 202, 211, 48 S.W.2d 944, 947-48
(1932).

320. In re B.M.N., 570 S.W.2d 493, 498 (Tex. Civ. App.-Texarkana 1978, no writ).
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mon-law remedies rather than creates new ones.3 2
1

It is uncertain whether the inability of a physician to recover
damages in a countersuit would constitute a "denial of access to the
court" under the "open courts" provision. Theoretically, a common-
law right of redress is available in the form of a malicious prosecution
or abuse of process cause of action, thus providing at least some ac-
cess to the courts. The inability to prove the requisite elements would
not justify a complaint that the constitution was violated. Otherwise,
anyone who failed to prove their cause of action could claim denial of
a right of redress.

The Texas courts have not addressed the question of whether the
denial of an effective right of redress violates the Texas Constitution.
The courts in Illinois, however, have interpreted their own constitu-
tion and their determination could influence the Texas courts. In
three physician countersuit actions,3"2 the plaintiffs argued that the
refusal of the courts to recognize a new cause of action, in the form of
a prima facie tort, violated the Illinois constitutional provision that
"[e]very person shall find a certain remedy in the laws for all injuries
and wrongs which receives to his person, privacy, property or reputa-
tion." '323 The Illinois appellate courts rejected this argument, saying
that the constitutional provision does not mandate recognition of any
new remedy.324 Moreover, the Illinois courts concluded that the in-
ability to meet the onerous burdens of proof under the recognized

321. In fact, the open courts provision of the Texas constitution has never been utilized to
create any new cause of action. Generally, it has been applied to prevent legislative restrictions
on the bringing of a cause of action. See, e.g., Neagle v. Nelson, 685 S.W.2d Il, 12 (Tex. 1985)
(open courts provision of Texas Constitution prohibits two year statute of limitations placed
upon right to bring health care liability claim under TEX. REV. CIV. STAT. ANN. art. 4590i
§ 10.01 (Vernon Supp. 1986)); Sax v. Votteler, 648 S.W.2d 661, 665 (Tex. 1983) (statute
prohibiting a previously allowed right to toll statute of limitations in medical malpractice ac-
tions of minors held violative of Texas Constitution open courts provision). But note that if a
legislative basis for a statute outweighs any constitutionally protected right of redress then the
infringement is permissible. Id. at 665 (citing Lebohm v. City of Galveston, 154 Tex. 192, 199.
275 S.W.2d 951, 955 (1955); Ellerbe v. Otis Elevator Co., 618 S.W.2d 870, 873 (Tex. Civ.
App.-Houston [Ist Dist.] 1981, writ refrd n.r.e.), appeal dism'd, 459 U.S. 802 (1982)).

322. The three cases were: Berlin v. Nathan, 64 11. App. 3d 940, 381 N.E.2d 1367 (1978).
cert. denied, 444 U.S. 828 (1979); Pantone v. Demos, 59 II1. App. 3d 328, 375 N.E.2d 480
(1978). Illinois is in the minority of jurisdictions that requires proof of special injuries in
actions based upon malicious prosecution or abuse of process. Lyddon v. Shaw, 56 III. App.
3d 815, 372 N.E.2d 685 (1978).

323. ILL. CONST. art. 1, § 12.
324. Pantone v. Demos, 59 111. App. 3d 328, 332, 375 N.E.2d 480, 483 (1978). The court

stated that the constitutional provision is "an expression of philosophy, and not a mandate that
a certain remedy be provided in any specific form." Id.
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remedies "does not dictate the creation of new remedies."32 Conse-
quently, the physicians were referred to the remedies already available
to them. 26

Since the Illinois constitutional provision granting free access to
the courts resembles the Texas provision, it seems unlikely that any
different result would occur in Texas. Of course, there is nothing
magic about the Illinois court interpretation of its constitution.
Nonetheless, in the absence of any precedent for the creation of new
remedies under the Texas open courts provision, Texas physicians
would probably fare no better than those in Illinois.

The preceding discussion illustrates the difficulties facing physi-
cians in Texas. Unable to meet the onerous proof requirements of the
causes of action available to them, and unable to create any new
causes of action, Texas physicians must endure continued onslaughts
upon their reputations and livelihoods-unrequited. The courts will
not provide relief. The constitution cannot help. The only other pos-
sible source of relief is the legislature. Having the power to create a
statutory remedy for any class of persons, the legislature remains the
last hope for physicians seeking to redress their damages. It is to this
last option that this Comment now turns.

C. The Bad Faith Cause of Action

It is proposed that the following bad faith cause of action be in-
corporated into the Medical Liability and Insurance Improvement
Act of Texas:327

325. Berlin, 64 Ill. App. 3d at 950, 381 N.E.2d at 1374.
326. Id.; Lyddon v. Shaw, 56 Il1. App. 3d 815, 823, 372 N.E.2d 685, 691 (1978). The

belief that the prima facie tort should not provide relief where traditional torts cannot be
proved creates a peculiar situation. For example, in states such as Texas and Illinois that
require proof of special damages in malicious prosecution actions, a physician is caught in
what Professor Reuter calls a "catch-22" situation. Reuter, supra note 246, at 207. The physi-
cian, damaged by a groundless medical malpractice action, cannot recover on a theory of mali-
cious prosecution because of the requirement that special damages be shown. Yet, when the
physician attempts to bring an action under a prima facie tort theory, all other theories being
inappropriate or improper, the court will say that the prima facie tort should not be used to
"1circumvent the requirements of establishing a traditional tort." See Martin, 578 S.W.2d at
767. Yet, the very reason behind recognizing the prima facie tort is to provide a remedy for a
wrong not sufficiently encompassed within the traditional torts. To argue that a new tort
should not be recognized because the old torts cannot be proved begs the question. A wrong
has occurred; it shoud have a remedy. It is therefore reasonable to suggest that a new tort be
recognized to remedy those wrongs not adequately provided for within more traditional
actions.

327. TEX. REV. CiV. STAT. ANN. art. 4590i (Vernon Supp. 1986).
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8.01 With respect to a health care liability claim actually filed, a
cause of action based on bad faith may be filed and litigated in a
separate lawsuit.
8.02 The bad faith cause of action shall consist of the following
elements, proof of which is necessary to establish the cause of
action:

(a) The party or the party's attorney who brought the health
care liability claims knew or should have known that the claim was
without any reasonable basis in law or equity and could not be
supported by a good faith argument for an extension, modification
or reversal of existing law. In determining whether a party or
party's attorney knew or should have known that a claim was
without any reasonable basis in law or equity and that the claim
could not be supported by a good faith argument for an extension,
modification or reversal of existence can, the standard to be applied
shall be an objective one.

(b) The party against whom a health care liability claim has
been filed suffered damages. Damages under this subsection may
include both actual and punitive damages, including but not lim-
ited to loss of reputation among patients and colleagues, attorney's
fees, increased malpractice insurance rates, loss of income during
pendency of suit, and mental suffering.
8.03 The right of action created in this subchapter shall lie
against any claimant or defendant or claimant's or defendant's at-
torney, or both, who file a health care liability claim which meets
the elements provided in section 8.02.328

Enactment of this proposed bad faith cause of action will provide
physicians in this state the cause of action they so desperately need.

328. Sections 8.01 and 8.03 are taken from the current provisions in the MLIIA, with the
exception that the proposed cause of action has no damage limitations. See TEX. REV. Civ.
STAT. ANN. art. 4590i (Vernon Supp. 1986). Section 8.02 is the heart of the proposed bad
faith cause of action. Subsection (a) requires proof that a party or a party's attorney failed to
act reasonably in bringing a health care liability claim. The test has two prongs: 1) that the
party or party's attorney knew or should have known that the claim was not reasonable, and
2) that such claim was not supportable by a good faith argument to change the law. The
objective standard forces the party and the party's attorney to behave as a reasonable person or
a reasonable attorney would behave. Note also that this subsection is similar to the discipli-
nary measures provided in the Code of Professional Responsibility DR 7-102, SUPREME

COURT OF TEXAS, RULES GOVERNING THE STATE BAR OF TEXAS art. XII, § 8 (Code of
Professional Responsibility) DR 7-102, the only difference being that an objective, rather than
a subjective standard applies. The objective standard puts teeth into the cause of action and
simply requires that parties contemplating health care suits be held to a reasonable standard of
conduct. Subsection (b) allows recovery for those damages that are currently not recoverable
under the common law of Texas. See Wis. STAT. § 814.025 (1983-84) (statutory scheme
designed to protect all litigants from frivolous suits).
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The elements of the cause of action require an objective standard that
the cause of action had no merit, which standard is based on already
existing law.329 Furthermore, the limitations of the cause of action to
health care liability claims would restrict the cause of action to mem-
bers of the health care community only.33° Finally, physicians suing
under this cause of action would be relieved from the restrictions of
special damages and would be able to recover those damages that ac-
tually result from the defense of a malicious medical malpractice
claim. Emboldened with a new cause of action, physicians in Texas
would thus be able to safeguard their reputations and livelihoods, a
right denied them in the past.

III. CONCLUSION

These proposed amendments to the Medical Malpractice and In-
surance Improvement Act of Texas are designed to help improve its
effectiveness. By adopting a patients' compensation fund, the MLIIA
will assure potential claimants that coverage will be available, should
they be injured, and allow health care providers to receive low cost
insurance which accurately reflects the incidence of medical malprac-
tice in Texas. The additional inclusion of a counterclaim remedy in
the form of a bad faith cause of action will enable physicians in the
state to redress damages caused by frivolous medical malpractice
claims. Taken together, these amendments will not solve the persis-
tent problems of the medical malpractice "crisis" completely. None-
theless, they should provide further relief to beleaguered physicians in
this state and thus contribute to the availability and quality of health
care in Texas.

Russell B. Power
Karl 0. Wyler III

329. See SUPREME COURT OF TEXAS, RULES GOVERNING THE STATE BAR OF TEXAS

art. XII, § 8 (Code of Professional Responsibility) DR 7-102.
330. This statutory restriction enables the legislature to address the singular problem of

frivolous medical malpractice claims without sanctioning similar countersuits by all litigants
who feel injured by having to defend a suit. Fear of "opening the floodgates of litigation" is
perhaps the most significant reason why the courts have been reluctant to create a judicial
cause of action for frivolous suits, since a cause of action created by the courts would apply to
all litigants under the common law. Statutorily created causes of action, however, may be
restricted and defined as the legislature sees fit. See, e.g., TEX. Bus. & COMM. CODE. ANN.
§§ 17.41 to -.826 (Vernon Supp. 1986) (Texas Deceptive Trade Practices Act).
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