
Prejudgment Interest Available on Accrued Damages in Personal In-
jury, Wrongful Death, and Survival Actions: Cavnar v. Quality Con-
trol Parking, Inc., 696 S.W.2d 549 (Tex. 1985).

On the night of November 17, 1978, Geraldine Cavnar was leav-
ing a nightclub with her adult daughter, Kathy, and a friend.' As
they walked across a parking lot toward their car, a van driven by a
valet parking attendant backed over Mrs. Cavnar, and then moving
forward, ran over her again.2 Eight days later Mrs. Cavnar died from
the injuries she had received.'

Mrs. Cavnar's three children and the administrator of her estate
brought suit against the nightclub, Quality Control and a person affili-
ated with it, and the driver of the van.4 At trial the jury found that all
three defendants and Mrs. Cavnar had committed acts of negligence
which proximately caused the accident.5 The trial court rendered
judgment on the verdict for the plaintiffs, and it disallowed prejudg-
ment interest on the damages awarded.6

The court of appeals affirmed the trial court's refusal of prejudg-
ment interest on the damages award, ruling the "interest is recover-
able as a matter of law only when the principal damages are fixed by
conditions existing at the time the injury is inflicted." 7

The plaintiffs appealed the denial of prejudment interest.' The
Texas Supreme Court reversed the court of appeals,' expressly over-
ruled all conflicting cases,10 and held "that, as a matter of law, a pre-

1. Cavnar v. Quality Control Parking, Inc., 696 S.W.2d 549, 550 (Tex. 1985) (opinion
by Gonzalez, J.).

2. Id. The van was driven by an employee of Quality Control Parking, Inc., a company
that provided valet parking at the nightclub. Id.

3. Id.
4. Id. The plaintiffs' claims were based on common law negligence, the Texas Wrongful

Death Statute (citing TEX. REV. CiV. STAT. ANN. art. 4671 (Vernon Supp. 1985)), and the
Texas Survival Statute (citing TEX. REV. CIV. STAT. ANN. art. 5525 (Vernon 1958)). Id.

5. Id.
6. Id. at 551.
7. 678 S.W.2d 548, 554 (Tex. App.-Houston [14th Dist.] 1984), rev'd, 696 S.W.2d 549

(Tex. 1985) (citing Watkins v. Junker, 90 Tex. 584, 40 S.W. 11 (1897); Texas Co. v. State, 154
Tex. 494, 281 S.W.2d 83 (1955); and Black Lake Pipe Line Co. v. Union Constr. Co., 538
S.W.2d 80 (Tex. 1976)).

8. 696 S.W.2d at 551.
9. Id. at 550.

10. Id. at 554.
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vailing plaintiff may recover prejudment interest compounded daily
(based on a 365-day year) on damages that have accrued by the time of
judgment.""

I. THE PREJUDGMENT INTEREST RULE IN TEXAS

Interest has been defined in Texas as "the compensation allowed
by law for the use or forbearance or detention of money .... '"'
The Texas Supreme Court defined prejudgment interest as "that inter-
est calculated on the sum payable to the plaintiff from the time of his
loss or injury to the time of judgment."13

For a long time, courts and commentators, when considering
prejudgment interest, sought to distinguish interest as interest (inter-
est eo nomine)14 from interest as damages.'" The long stated general
rule in Texas was that prejudgment interest could not be allowed eo
nomine unless provided for by statute or contract.16 Finally, however,

11. Id. (emphasis by the court).
12. TEX. REV. CIv. STAT. ANN. art. 5069-1.01(a) (Vernon 1971). For a discussion of

the law of interest and its background, see C. MCCORMICK, DAMAGES, §§ 50-59 (1935).
13. Republic Nat'l Bank v. Northwest Nat'l Bank, 578 S.W.2d 109, 116 (Tex. 1979).
14. "Under that name." BLACK'S LAW DICTIONARY 480 (5th ed. 1979). Eo nomine is

used to describe interest in its generic sense and as a tool to distinguish it from interest as
damages.

15. See, e.g., C. MCCORMICK, supra note 12, at § 50 (distinguishing conventional inter-
est, interest allowed by statute or agreed by the parties, from interest as damages for loss of the
use of money since the claim accrued); I R. McDONALD, TEXAS CIVIL PRACTICE IN Dis-
TRICT AND COUNTY COURTS § 1.11(c) (rev. ed. 1981) (distinguishing interest agreed on by the
parties, interest allowed by statute, and interest as damages); Comment, Allowance of Interest
on Unliquidated Tort Damages in Pennsylvania, 75 DICK. L. REV. 79, 79-89 (1970) (discussing
the confusion in Pennsylvania law created by the distinction made between interest eo nomine
and interest as damages). See also Watkins v. Junker, 90 Tex. 584, 586-87, 40 S.W. 11, 11-12
(1897). Watkins illustrates the distinction courts made between allowing interest eo nomine
and interest as damages. Id. The distinction apparently stems from the ancient taboos against
interest, and that at one time interest was only allowable by statute. See Phillips Petroleum
Co. v. Stahl Petroleum Co., 569 S.W.2d 480, 485-86 (Tex. 1978); C. MCCORMICK, supra note
12, at § 51. Thus, when compensation was sought for the delay of payment between the date
of injury and the date of judgment, and a statute was not applicable, a plaintiff had to charac-
terize interest on the sum due as a part of his damages; then, the legal rate of interest would be
adopted to determine the damages for the delay of payment. Watkins, 90 Tex. at 586-87, 40
S.W. at 11-12.

16. Phillips Petroleum Co. v. Stahl Petroleum Co., 569 S.W.2d at 483 (citing Watkins
and Heidenheimer v. Ellis, 67 Tex. 426, 3 S.W. 666 (1887)). TEX. REV. CIv. STAT. ANN. art.
5069-1.03 (Vernon Supp. 1985) is an example of interest eo nomine:

When no specified rate of interest is agreed on by the parties, interest at the rate of six
percent per annum shall be allowed on all accounts and contracts ascertaining the
sum payable, commencing on the thirtieth (30) day from and after the time when the
sum is due and payable.
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in Phillips Petroleum Co. v. Stahl Petroleum Co.," 7 the supreme court
abandoned the semantical distinction between interest eo nomine and
interest as damages.' 8 The court said that "it is permissible but no
longer necessary to continue the round-about method of allowing in-
demnity under the name of damages measured by the legal rate of
interest."' 9 Thus, after Stahl, prejudgment interest as damages could
properly be called what it really was, interest.2 °

A. Prejudgment Interest Allowable on Unliquidated Damages
When the Measure of Recovery is Fixed by Conditions

Existing at the Time of Injury

The Texas Supreme Court in Watkins v. Junker2 1 stated in
dicta 21 that prejudgment interest is not allowable in personal injury
cases. 3  In Watkins, the plaintiff sued the defendant to recover an
alleged sum due for the services and rental of boats. 24 The defendant
pleaded in reconvention 25 for damages resulting from the plaintiff's
failure to provide boats to the defendant as was stipulated under a

Id.
17. 569 S.W.2d 480 (Tex. 1978). Stahl involved interest on refunds owed to a royalty

owner pursuant to a gas purchase between the parties. Phillips argued that prejudgment inter-
est could not be allowed eo nomine unless provided for by contract or statute, as the parties'
contract had not provided for interest. Id. at 483.

18. See id. at 487.
19. Id.
20. See supra notes 12-13 and accompanying text. In Stahl, the supreme court, in its

discussion of interest, said that although the court of civil appeals had reached a correct result
in awarding Stahl statutory prejudgment interest, the court was wrong in holding that Stahl
could only recover prejudgment interest via a statute. Id. at 485. The supreme court recog-
nized two separate grounds for awarding prejudgment interest: a statute or elemental princi-
ples of equity. Id. at 485-87. The court's recognition of allowing prejudgment interest based
on equitable principles was in reliance on Watkins and Heidenheimer v. Ellis, 67 Tex. 426, 3
S.W. 666 (1887):

Our holding that Stahl is entitled to legal interest on that portion of his money which
was held in suspense and used by Phillips is a mere extension of the equitable princi-
ples announced in Watkins and Heidenheimer. The only difference is that we treat
interest for the use of money under these circumstances as an equitable exception to
the "interest eo nomine" rule.

569 S.W.2d at 486-87.
21. 90 Tex. 584, 40 S.W. 11 (1897).
22. Watkins was a breach of contract case, and so the court's statement about prejudg-

ment interest in personal injury cases was not needed to reach its decision. See 90 Tex. at 585-
86, 40 S.W. at 11.

23. Id. at 588, 40 S.W. at 12.
24. Id. at 585, 40 S.W. at 11.
25. An action by a defendant against a plaintiff (i.e., a cross action). BLACK'S LAW DIc-

TIONARY 1145 (5th ed. 1979).
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contract between the parties.2 6 At trial, both parties prevailed on
their respective claims, and both were awarded prejudgment interest
on them.27

On appeal, however, the plaintiff argued that the defendant was
wrongfully allowed prejudgment interest on his unliquidated dam-
ages.28 The supreme court allowed the defendant prejudgment inter-
est on his damages, basing its decision on the rule that

where the measure of recovery is fixed by the conditions existing at
the time that the injury is inflicted, the person entitled to recover
has also the right to have compensation for the detention of the
money to which he is entitled by reason of the wrong done to
him.2 9

The court also discussed prejudgment interest in other areas of the
law. "Interest, as damages, may be allowed upon unliquidated de-
mands, whether they arise out of a breach of contract or out of a tort
... . Interest, however, cannot be allowed upon damages arising
from assault and battery, libel and slander, seduction, false imprison-
ment, nor for personal injuries and the like."3 The court's rationale
for the denial of prejudgment interest in personal injury cases, for ex-
ample, was that, because the measure of damages is not fixed at any
particular time, and since the jury is allowed wide latitude in deter-
mining the amount of recovery, the damages are too uncertain to be
the basis for interest. 3

B. Application of the Watkins Prejudgment Interest Rule

The prejudgment interest rule set forth in Watkins32 was subse-

26. 90 Tex. at 585-86, 40 S.W. at 11.
27. Id. at 586, 40 S.W. at 11.
28. Id. at 586-87, 40 S.W. at 11-12. The court agreed with the plaintiff that interest exists

only by statute, but said that
it is likewise true that courts have recognized the fact that compensation for deten-
tion of that which is due on account of injury inflicted is an element of damages
necessary to the complete indemnity of the injured party; and courts have, by anal-
ogy, adopted the legal rate of interest fixed by statute as the standard to be governed
in assessing damages for the detention of money.

Id. at 586, 40 S.W. at 11.
29. Id. at 588, 40 S.W. at 12. The court also noted that -[i]f interest be properly an

element of damages in any case, then, it is so as a matter of law." Id.
30. Id. at 587, 40 S.W. at 12.
31. Id. Courts generally did not allow prejudgment interest on unliquidated claims be-

cause the damage amount was uncertain and the defendant should not have to pay interest on
a sum yet to be determined. 22 AM. JUR. 2D Damages § 181 (1965).

32. 90 Tex. at 588, 40 S.W. at 12; see supra text accompanying note 29.
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quently followed by Texas courts in both contract and tort cases.
When plaintiffs sought prejudgment interest on unliquidated dam-
ages, courts either allowed or denied its recovery by applying the
Watkins rule. However, as can be seen by an examination of the fol-
lowing cases, the Watkins rule was not always followed, and when it
was followed it was not always applied with adequate explanation.

The recovery of prejudgment interest was questioned in Ewing v.
Win. L. Foley, Inc. 33 Ewing was a tort action in which an excavation
by the defendant caused the wall of the plaintiff's dry goods store to
crack and fall in.34 The plaintiff sought recovery for profits that were
lost while the wall was being rebuilt, and for injury to the goodwill of
the business.35 The plaintiff was awarded damages on'both grounds
by the trial court, along with prejudgment interest from the date of
the injury to the date of judgment.36 The supreme court affirmed the
award of prejudgment interest, based on Watkins.37

In Davis v. Morris,3" the plaintiff sought compensation for dam-
ages to a shipment of cattle caused by the defendant-carrier's negli-
gence.39 After a jury finding of specific damages, the trial court
allowed prejudgment interest." On appeal the court simply stated
that "[i]nterest is recoverable as damages in a suit for unliquidated
damages to a shipment of cattle as a matter of law."'"

33. 115 Tex. 222, 280 S.W. 499 (1926).
34. Id. at 226-27, 280 S.W. at 499.
35. Id. at 227, 280 S.W. at 499.
36. Id. at 227, 234, 280 S.W. at 499, 503.
37. Id. at 237-38, 280 S.W. at 504. The court allowed the recovery of prejudgment inter-

est, despite the fact that the amounts of damages were not determined until the jury made its
damages findings. See id. at 236-38, 280 S.W. at 504. But cf Winandy Greenhouse Constr.,
Inc. v. Graham Wholesale Floral, Inc., 456 S.W.2d 470 (Tex. Civ. App.-Fort Worth 1970, no
writ). In Winandy, the plaintiff alleged that the defendant breached his contract by failing to
properly install weather protection systems during the construction of greenhouses for the
plaintiff. Id. at 472. The plaintiff recovered damages for expenses incurred in repairing the
hail protection system, for lost profits, and for prejudgment interest thereon. Id. at 475. The
court of appeals disallowed prejudgment interest because the amounts of damages were unliq-
uidated and "were never fixed and certain until the jury. made its findings which established
amounts thereof by its answers to special issues." Id. The court did not cite any authority for
its disallowance of prejudgment interest. Because there was no application for writ, the
supreme court could not pass upon the court of appeals' holding.

38. 32 S.W.2d 255 (Tex. Civ. App.-Austin 1930, writ refd).
39. Davis v. Morris, 257 S.W. 328, 330 (Tex. Civ. App.- Austin 1923) (the facts and

nature of the suit were reported in this prior court of appeals opinion of the same case).
40. 32 S.W.2d at 255.
41. Id. The court cited no authority for its proposition. Consequently, in Panhandle &

Santa Fe Ry. v. Montgomery, 140 S.W.2d 241 (Tex. Civ. App.-Amarillo 1940, no writ), the
court also allowed prejudgment interest on damages awarded for injuries to a shipment of
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In Texas Co. v. State,4 2 the supreme court approved the Watkins
prejudgment interest rule.43 In Texas Co., the state was attempting to
recover the value of oil and gas produced by the defendant under an
invalid conveyance." The court allowed the recovery of prejudgment
interest45 despite the defendant's complaint that the amount of recov-
ery was unliquidated, because the "principle damages [were] fixed by
conditions existing at the time the injury [was] inflicted."46 The court
added: "This case well illustrates the wisdom and the justness of the
rule laid down in Watkins. . . . The State can be made whole only
by allowing it a recovery of interest on the net money value of its
property."47

In McDaniel v. Tucker,48 the court attempted to clarify the Wat-
kins prejudgment interest rule.49 McDaniel was an action by a builder
to recover a disputed amount due on a construction contract.50 The
builder was allowed prejudgment interest on his damages because the
measure of recovery was determinable when the construction work
was completed.5 ' Speaking of the Watkins rule, the court said:

The test is whether or not the measure of recovery or claim, and
not necessarily the amount of damages, is fixed by the conditions
existing at the time the injury arose or was inflicted. If the measure

cattle, based on Davis, Ewing, and Watkins. Id. at 249. The jury's determination of damages
was based on the market values of the cattle at the time of delivery. Id. at 248-49. Apparently
the market values were the conditions that were fixed at the time of injury.

42. 154 Tex. 494, 281 S.W.2d 83 (1955).
43. Id. at 504, 509, 281 S.W.2d at 89, 92-93.
44. Id. at 498-99, 281 S.W.2d at 86.
45. The court said: "By its retention and use of the money Texas Company became liable

to the State for interest thereon at the legal rate as a part of its damages as a matter of law."
Id. at 504, 281 S.W.2d at 89.

46. Id. at 504, 509, 281 S.W.2d at 89, 92. The court discussed Watkins and based its
decision on the Watkins rule. See id. The court said that the conditions that were fixed were
the good faith of the defendant in converting the oil and gas for its own use, the reasonable
market value of the oil and gas, and the reasonable cost of producing the oil and gas. Id. at
509, 281 S.W.2d at 92.

47. Id. at 510, 281 S.W.2d at 93. But cf Hull v. Freedman, 383 S.W.2d 236 (Tex. Civ.
App.-Fort Worth 1964, writ ref'd n.r.e.). Hull involved a suit to recover excess payments
made pursuant to an oil and gas lease and paid under a mistake of fact. Id. at 239. The trial
court allowed prejudgment interest on the payments recovered, but the court of appeals held
that the plaintiffs were not entitled to prejudgment interest because the amount sued for was
unliquidated, disputed, and could not be determined until trial. Id. The court did not cite any
authority for its holding.

48. 520 S.W.2d 543 (Tex. Civ. App.-Corpus Christi 1975, no writ).
49. Id. at 549.
50. Id. at 546.
51. Id. at 549-50.
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is determinable at the time of the injury, interest is properly
awarded from the time of the injury, and is added by the court to
the amount of damages in rendering judgment.52

The Watkins rule was strictly applied in Metal Structures Corp. v.
Plains Textiles, Inc. 5 3 Metal Structures involved a suit by a building
owner that alleged negligence and breach of implied warranty against
the manufacturer of steel used in the construction of the building.54

The owner sought recovery for damages resulting from the failure of a
steel frame and the partial collapse of the building's roof during the
final stage of completion.5" On appeal, the defendant challenged the
trial court's award of prejudgment interest from the date the roof col-
lapsed to the date of judgment.56 In denying the award of prejudg-
ment interest, the court of appeals said that

the measure of damages certainly was not determinable at the date
of the injury. When part of the roof collapsed, the extent of the
damage to the building was not determinable nor was it possible to
immediately arrive at a conclusion as to what corrective action
would be necessary to render the structure usable for the purpose
intended."7

Maxey v. Texas Commerce Bank of Lubbock58 was another note-
worthy decision in the prejudgment interest area. Maxey was a
breach of fiduciary duty and contractual obligation action based on

52. Id. at 549.
53. 470 S.W.2d 93 (Tex. Civ. App.-Amarillo 1971, writ ref'd n.r.e.).
54. Id. at 96.
55. Id.
56. Id. at 103.
57. Id. The court went on to say that "it was only after much investigation, maneuvering

of machinery, and acceptance of bids that [the owner] by extraneous evidence was able to
assess its damages." Id. Metal Structures was subsequently followed in Hyatt Cheek Builders-
Engineers Co. v. Board of Regents, 607 S.W.2d 258 (Tex. Civ. App.-Texarkana 1980, writ
dism'd). Hyatt was a negligence and breach of contract action against the contractor and
subcontractor, brought when a water main in the plaintiff's building ruptured and caused
flooding and damage to the building and its contents. Id. at 261. The court allowed prejudg-
ment interest on the damages for the destruction of business papers, medical records, and
personal property. Id. at 265. However, prejudgment interest was not allowed on the damages
for the interruption or loss of business activity and the cost of repairs to the building, because
the extent of those damages "could not be determined at that time by fixed standards, nor
could it at that time be determined precisely what corrective measures would be necessary to
repair the building." Id. (citing Metal Structures). But cf Ewing v. Wm. L. Foley, Inc., 115
Tex. 222, 237-38, 280 S.W. 499, 504 (1926) (allowing prejudgment interest on the plaintiff's
lost profits and damage to the goodwill of his business) (discussed supra notes 33-37 and ac-
companying text).

58. 571 S.W.2d 39 (Tex. Civ. App.-Amarillo 1978), writ ref'd n.r.e. per curiam, 580
S.W.2d 340 (Tex. 1979).
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the defendant's bad faith in privately foreclosing on the plaintiffs'
stock held by the defendant as collateral.5 9 The trial court refused to
award prejudgment interest.6 ° On appeal, however, the court allowed
prejudgment interest on the actual damages found by the jury as of
the date of injury, 6' stating that "[p]rejudgment interest is allowable
when the precise dollar amount of damages is not ascertained short of
a jury verdict." 62 Maxey thus stands in direct contradiction to Hull v.
Freedman6 3 and Winandy Greenhouse Construction, Inc. v. Graham
Wholesale Floral, Inc.,' in which the courts said that prejudgment
interest could not be recovered when the amount of damages could
not be determined until trial.65

Black Lake Pipe Line Co. v. Union Construction Co. 66 and Smith
v. National Resort Communities, Inc.

67 demonstrate the supreme
court's application of the Watkins prejudgment interest rule in equita-
ble actions. Black Lake was an action in quantum meruit against a
pipeline company by the contractor and subcontractor that sought
recovery for extra work performed during the construction of the de-
fendant's pipeline.68 The court said that "[i]t has long been a settled
rule in Texas that where damages are established as of a definite time
and the amount thereof definitely determinable, interest is recoverable
as a matter of right from the date of injury or loss. ' ' 69 The court
therefore allowed the plaintiffs to recover prejudgment interest on
their damages from the date that the pipeline was completed.7" In

59. 571 S.W.2d at 42-43.
60. Id. at 50.
61. Id. at 50-51. The court said that "[i]f damages are ascertainable by known standards

of value and accepted rules of evidence, prejudgment interest is allowable." Id. at 50. The
measure of recovery, the plaintiffs' assets minus total liabilities, was fixed for determining ac-
tual damages as of the date of the injury, when the defendant began foreclosure proceedings on
the plaintiffs' collateral it held. Id. at 43, 51.

62. Id. at 50 (citing Melody Home Mfg. Co. v. Morrison, 502 S.W.2d 196 (Tex. Civ.
App.-Houston [1st Dist.] 1976, writ ref'd n.r.e.)). Morrison was a suit to recover damages for
a defective mobile home purchased by the plaintiffs. Id. at 198. The court found it proper to
award prejudgment interest on the plaintiffs' damages, which were based on jury findings as to
the market values of the mobile home at the time of purchase. Id. at 202, 204. See Panhandle
& Santa Fe Ry. Co. v. Montgomery, 140 S.W.2d 241 (discussed supra at note 41).

63. 383 S.W.2d 236 (discussed supra at note 47).
64. 456 S.W.2d 470 (discussed supra at note 37).
65. 383 S.W.2d at 239; 456 S.W.2d at 475.
66. 538 S.W.2d 80 (Tex. 1976).
67. 585 S.W.2d 655 (Tex. 1979).
68. 538 S.W.2d at 83-84.
69. Id. at 95-96 (citing Watkins v. Junker, 90 Tex. 584, 40 S.W. 11).
70. Id. at 96. In Davidson v. Clearman, 391 S.W.2d 48 (Tex. 1965), the court, in al-
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Smith, the supreme court used the Watkins rule to allow prejudgment
interest on the recovery of the purchase price of a lakefront lot.7 The
purchasers were granted rescission and restitution because the lot was
not usable for residential purposes.72 Black Lake and Smith illustrate
that the Watkins prejudgment interest rule was similarly applied in
both equitable and legal actions.

The supreme court denied prejudgment interest, however, on
royalty payment deficiencies in Exxon Corp. v. Middleton.73 The roy-
alty owners were seeking the difference between the amount of royal-
ties paid and the amount which should have been paid.74 The court
based its decision on the rule that "prejudgment interest is recover-
able when damages are established at a definite time and the amount
is definitely determinable.75 The court said that while the damages
were established at a definite time, the amount of damages was not
definitely determinable because of "the uncertainty that has existed in
the oil and gas industry with respect to the method of determining
market value of oil and gas."76

In personal injury cases, Texas courts uniformly denied prejudg-
ment interest on damage awards.77 In the past few years, however,
plaintiffs began to seek prejudgment interest in personal injury cases.
For example, in Piper Aircraft Corp. v. Yowell,78 a wrongful death ac-
tion, the court applied a two-prong test to determine if prejudgment
interest could be awarded.79 The court said that interest could be
awarded "when (1) the measure of recovery is fixed by conditions ex-
isting at the time of the injury,"0 and (2) the amount of damages is
determinable by fixed rules of evidence and known standards of

lowing prejudgment interest in an action in quantum meruit, said that "interest is allowed on
the sum due as damages for failure of the defendants to pay to plaintiff the amount due for the
labor and material furnished." Id. at 51. The court's decision was based on Watkins. See id.
at 51-52.

71. 585 S.W.2d at 660.
72. Id. at 656.
73. 613 S.W.2d 240, 252 (Tex. 1981).
74. Id.
75. Id.
76. Id.
77. Beginning with Texas & New Orleans R.R. Co. v. Carr, 91 Tex. 332, 334, 43 S.W. 18,

18 (1897) and Hutton v. Burkett, 18 S.W.2d 740, 740 (Tex. Civ. App.-Eastland 1929, writ
refd), both personal injury actions, prejudgment interest was not allowed, based on the dicta
in Watkins (see supra notes 30-31 and accompanying text).

78. 674 S.W.2d 447 (Tex. App.-Fort Worth 1984, writ granted).
79. Id. at 462.
80. (The Watkins rule). See 90 Tex. 584, 588, 40 S.W. 11, 12.

1986]



TEXAS TECH LAW REVIEW

value."'" The court concluded, in denying prejudgment interest, that
in a wrongful death action, the plaintiff's measure of recovery "cannot
be changed by occurrences which take place after the death of the
decedent [but that] [t]he amount of damages in a wrongful death case,
however, clearly cannot be determined by any fixed rule of evidence
or known standards of value."82

In Northwest Mall, Inc. v. Lubri-Lon International,83 the plaintiff
sought prejudgment interest on her personal injury damages award.84

The court of appeals refused to allow prejudgment interest because
"the amount of damages were not definitely fixed or determinable at
any point prior to judgment."85

The supreme court most recently addressed the availability of
prejudgment interest in personal injury actiont in State v. Weller.86

Weller was a personal injury action based on the Texas Tort Claims
Act.87 After reducing the jury's award to conform to the state's maxi-
mum liability, the trial court awarded prejudgment interest on the
plaintiff's past medical expenses, thereby increasing the judgment
amount over the state's maximum liability. 8 The court of appeals
reformed the trial court's judgment, refusing to award prejudgment
interest in a personal injury case, following the rule long recognized
by Texas courts that such an award was erroneous.89 The supreme
court, however, in its per curiam opinion on the motion for rehearing
of the plaintiff's application for writ, hinted that the prejudgment in-
terest rule might be changed.9" The supreme court reserved "for the
appropriate case the question whether the plaintiff in a case of per-
sonal injury is entitled to prejudgment interest on liquidated
damages."'"

81. 674 S.W.2d at 462 (citing Maxey v. Texas Commerce Bank, 571 S.W.2d 39 (Tex. Civ.
App.-Amarillo 1978), writ ref'd n.r.e per curiam, 580 S.W.2d 340 (Tex. 1979)).

82. Id. at 463.
83. 681 S.W.2d 797 (Tex. App.-Houston [14th Dist.] 1984, writ ref'd n.r.e.).
84. Id. at 800.
85. Id. at 805.
86. 666 S.W.2d 362 (Tex. App.-Houston [14th Dist.]), writ ref'd n.r.e per curiam, 682

S.W.2d 234 (Tex. 1984).
87. Id. See TEX. REV. CIV. STAT. ANN. art. 6252-19, § 3(b) (Vernon Supp. 1985).
88. 666 S.W.2d at 362.
89. Id. at 363 (citing Hutton v. Burkett, 18 S.W.2d 740 (Tex. Civ. App.-Eastland 1929,

writ refd)). The court's decision was also based on the state's maximum liability under the
Texas Tort Claims Act. Id. at 362-63.

90. See 682 S.W.2d 234, 235.
91. Id.
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C. Prejudgment Interest in Personal Injury Actions in Other States

Most states which allow prejudgment interest on damages in per-
sonal injury actions do so by statute.9" For example, Oklahoma al-
lows prejudgment interest to accrue on personal injury damages from
the date the suit was commenced until the date of verdict.93 The
Alaska Supreme Court, in State v. Phillips,94 allowed prejudgment in-
terest in a wrongful death action against the state upon construing
two Alaska interest statutes. 95 The court said that, under the statutes,
interest would begin to accrue on all damages96 from the time the
cause of action accrues.97

New Jersey adopted a prejudgment interest rule for tort actions
by court rule.98 The New Jersey rule provides for prejudment interest
on tort action damage amounts from the date the action was insti-
tuted, or from a date six months after the cause of action arises,
whichever is later.99 In Busik v. Levine,"° the New Jersey Supreme
Court upheld its rule.'"' The court rejected the distinction between
liquidated and unliquidated claims'012 and emphasized the compensa-
tory nature of prejudgment interest. 10

3

Maryland provides a prime example of a discretionary prejudg-
ment interest statute."4 It allows prejudgment interest only on bodily
injuries arising from the operation of a motor vehicle from a time no

92. S. CARROLL, JURY AWARDS AND PREJUDGMENT INTEREST IN TORT CASES 19-28
(Institute for Civil Justice, Rand Corp., 1983); Comment, The Availability of Prejudgment In-
terest in Personal Injury and Wrongful Death Cases, 16 U.S.F.L. REV. 325, 340 n. 110 (1982)
(both articles list states that allow prejudgment interest in personal injury cases).

93. OKLA. STAT. ANN. tit. 12, § 727 (West Supp. 1985).
94. 470 P.2d 266, 274 (Alaska 1970).
95. Id. at 272-74. ALASKA STAT. § 09.50.280 (1973) provides for interest on a judgment

amount due from the state. ALASKA STAT. § 45.45.010(a) (Supp. 1984) states: "The rate of
interest in the state is 10.5 percent a year and no more on money after it is due .... "

96. 470 P.2d at 274. The court said that interest accrues on liquidated and unliquidated
damages, and on pecuniary and nonpecuniary damages. Id.

97. Id.
98. RULES GOVERNING THE COURTS OF THE STATE OF NEW JERSEY, R. 4:42-11(b)

(West 1985).
99. Id. The prejudgment interest rules the Texas Supreme Court adopted closely approx-

imate New Jersey's rule. See infra text accompanying notes 126-27, 150-53.
100. 63 N.J. 351, 307 A.2d 571, appeal dismissed, 414 U.S. 1106 (1973).
101. Id. at -, 307 A.2d at 575-76.
102. Id. at -, 307 A.2d at 575. The court said that in both situations, the defendant has

still had the use of the plaintiffs money. Id.
103. Id. Interest "is compensatory, to indemnify the claimant for the loss of what the

monies due him would presumably have earned if payment had not been delayed." Id.
104. See MD. CTS. & JUD. PROC. CODE ANN. § 11-301 (1984).
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earlier than when the action was filed, and then only if the court
"finds that the defendant caused unnecessary delay in having the ac-
tion ready or set for trial."'' 0 5

II. CAVNAR V. QUALITY CONTROL PARKING, INC.

In Cavnar v. Quality Control Parking, Inc. ,106 the decedent was
run over in a nightclub parking lot by a van driven by a valet parking
attendant. 0 7 The plaintiffs were denied prejudgment interest on their
damages by the trial court and the court of appeals0 8 because pre-
judgment interest was not recoverable on damages in personal injury
cases under Texas law. 10 9 The Texas Supreme Court reversed the
courts below "o and expressly overruled all conflicting cases,"' hold-
ing "that, as a matter of law, a prevailing plaintiff may recover pre-
judgment interest compounded daily (based on a 365-day year) on
damages that have accrued by the time of judgment."' 112

The supreme court began its analysis of the prejudgment interest
issue by pointing out that any award of prejudgment interest in per-
sonal injury cases must be based on the "equitable considerations"
enunciated in Watkins v. Junker" 3 and recognized by the court in
Phillips Petroleum Co. v. Stahl Petroleum Co. "' The court then re-
viewed Watkins, noting that the Watkins opinion had said in dicta
that prejudgment interest was not recoverable in personal injury
cases.'I I The court ignored the rationale that had been used to deny
plaintiffs prejudgment interest in personal injury cases;'16 it also criti-

105. Id.
106. 696 S.W.2d 549 (Tex. 1985).
107. Id. at 550.
108. Cavnar v. Quality Control Parking, Inc., 678 S.W.2d 548 (Tex. App.-Houston [14th

Dist.] 1984), rev'd 696 S.W.2d 549 (Tex. 1985).
109. Id. at 554 (citing Watkins v. Junker, 90 Tex. 584, 40 S.W. 11 (1897)).
110. 696 S.W.2d at 550.
111. Id. at 554. The court said: "To the extent that other cases conflict with this holding,

they are overruled." Id.
112. Id. (emphasis by the court).
113. 90 Tex. 584, 40 S.W. 11 (1897). The equitable principle behind awarding prejudg-

ment interest is that the defendant should compensate the plaintiff for the use and detention of
the plaintiff's money. See Phillips Petroleum Co. v. Stahl Petroleum Co. 569 S.W.2d 469, 485-
87 (Tex. 1978); Watkins, 90 Tex. at 586, 40 S.W. at 11.

114. 696 S.W.2d at 552 (citing Stahl, 569 S.W.2d at 480, 485).
115. Id.
116. Plaintiffs were denied prejudgment interest because of the unliquidated and uncertain

character of the damages and the jury's discretion in awarding damages in such cases. See
supra text accompanying notes 31, 78-85.

[Vol. 17:293
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cized the "liquidated-unliquidated" damages distinction and argued
that "[i]n an effort to fully compensate injured plaintiffs, the courts of
this state have eroded the Watkins limitation on prejudgment interest
until the distinction between claims in which the damages are or are
not fixed and ascertainable has become forced and artificial."' " The
court said that plaintiffs have been awarded damages in cases involv-
ing unliquidated claims," 18 and the "fact that the amount of damages
is uncertain, disputed and therefore unliquidated has not barred re-
covery of prejudgment interest in any except personal injury cases,""' 9

a result the court considered "illogical."'120  The court therefore be-
lieved that a new framework should be developed for awarding pre-
judgment interest.

III. CA VNAR'S PREJUDGMENT INTEREST ACCRUAL RULES

Following its determination that injured plaintiffs must be
awarded prejudgment interest in order to be fully compensated, 121 the
court overruled the prior case law and set forth rules for determining
the accrual of prejudgment interest in personal injury cases.' 22

A. The Interest Rate and Accrual Rules

The supreme court ruled that prejudgment interest accrues at the
prevailing interest rate that exists on the date judgment is rendered
according to the statutory provisions regarding post-judgment
interest. 123

117. 696 S.W.2d at 553. But see Metal Structures Corp. v. Plains Textiles, Inc., 470
S.W.2d 93, 103 (Tex. Civ. App.- Amarillo 1971, writ ref'd n.r.e.) (strictly applying the Wat-
kins rule; discussed supra text accompanying notes 53-57).

118. The court cited several cases, including Ewing v. Wm. L. Foley, Inc., 115 Tex. 222,
280 S.W. 499 (1926); Panhandle & Santa Fe Ry. v. Montgomery, 140 S.W.2d 241 (Tex. Civ.
App.-Amarillo 1980, no writ); and Maxey v. Texas Commerce Bank, 571 S.W.2d 39 (Tex.
Civ. App.-Amarillo 1978) writ ref'd n.r.e per curiam, 580 S.W.2d 340 (Tex. 1979). 696
S.W.2d at 553. See infra note 143.

119. 696 S.W.2d at 553.
120. Id.
121. Cavnar v. Quality Control Parking, Inc., 696 S.W.2d 549, 552-54 (Tex. 1985). On a

policy level, the court said that awarding prejudgment interest in personal injury cases will
expedite both settlements and trials. Id. at 554. See infra notes 159-61 and accompanying
text.

122. Id. at 554-55. See infra text accompanying notes 123-36.
123. Id. at 554. The consumer credit commissioner computes the judgment interest rate

each month, based on 52-week treasury bills. If the commissioner's computed interest rate is
greater than 10% but less than 20%, it is the judgment rate. If the computed rate is less than
10%, the judgment rate is 10%. If the computed rate is greater than 20%, the judgment rate

1986]
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The court adopted admittedly arbitrary accrual methods. 24  It
refused to allow prejudgment interest to begin accruing as of the date
the cause of action arises. 125  Instead, the court ruled that "[i]n
wrongful death and non-death personal injury cases, interest shall be-
gin to accrue on both pecuniary and non-pecuniary damages from a
date six months after the occurrence of the incident giving rise to the
cause of action.' '1 26

In survival actions, the court ruled that "the decedent's estate is
entitled to prejudgment interest either from the date of death or six
months after the injury-causing incident occurred, whichever yields
the larger interest award." 127

The plaintiffs in Cavnar also sought prejudgment interest on their
punitive and future damages awarded, but the supreme court denied
interest on such damages. 28 The court said that prejudgment interest
on punitive and future damages is not necessary in order to fully com-
pensate an injured plaintiff and thus limited recovery of prejudgment
interest to damages that have accrued by the time of judgment. 129

is 20%. The interest rate so computed applies to judgments for the next calendar month.
TEX. REV. CIv. STAT. ANN. art. 5069-1.05, § 2 (Vernon Supp. 1985). An anomaly exists,
since prejudgment interest is compounded daily and postjudgment interest is not compounded
at all. See infra notes 159-61 and accompanying text for a discussion of compound interest.
The anomaly exists because the postjudgment interest is statutory. It is clear that postjudg-
ment interest should be compounded for the same reasons Cavnar dictates compounded pre-
judgment interest-to fully compensate the plaintiff for the detention of his money and to
remove any incentive for the defendant to delay in payment. See Comment, Pre-Judgment
Interest as an Element of Damages: Proposed Solutionsfor a Colorado Problem, 49 U. COL. L.
REV. 335, 343-44, 354-55 (1978).

124. 696 S.W.2d at 555.
125. Id. See infra notes 150-53 and accompanying text.
126. Id.
127. Id. Thus, if the decedent dies within six months of the injury-causing incident, the

date of death is the accrual date; otherwise the accrual date is six months after the incident.
The court also noted that the accrual problem is not so critical in survival actions because "all
of the decedent's damages must necessarily have accrued by the time of death or shortly there-
after." Id.

128. Id. at 555-56. The court noted that commentators are virtually unanimous on this
issue and cited several articles, including Comment, supra note 92, at 355-56 (arguing that
awarding prejudgment interest on punitive damages is contrary to the compensatory nature of
prejudgment interest, and that a plaintiff is overcompensated if allowed prejudgment interest
on future damages discounted to the time of judgment); and Comment, Prejudgment Interest:
Survey and Suggestion, 77 Nw. U.L. REV. 192, 219-20 (1982) (arguing that prejudgment inter-
est allowed on punitive damages does not lend to the deterrent function of punitive damages,
and that prejudgment interest on future damages results in overcompensating the plaintiff).
696 S.W.2d at 555.

129. Id. at 556, 554. Noting that "[p]unitive damages are intended to punish the defend-
ant and to set an example to others" (citing Pace v. State, 650 S.W.2d 64 (Tex. 1983)), the
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B. Caveat: Past and Future Damages Must Be Segregated

In Cavnar, the Cavnar children were awarded their past and fu-
ture damages in one lump sum. 3' Their accrued damages were not
segregated from their future damages. '3' Therefore, the court refused
to allow them prejudgment interest on their damages because "they
did not tender special issues segregating past losses from future
losses."' 32 Prejudgment interest was allowed, however, on the dam-
ages awarded to Mrs. Cavnar's estate, since those were necessarily
accrued long before trial.'33 Plaintiffs should note that under Cavnar,
a jury charge similar to 3 PJC 80.03134 is insufficient to recover pre-
judgment interest. Rather, a charge similar to 3 PJC 80.04135 should

court said that a plaintiff can be made whole without prejudgment interest on punitive dam-
ages. Id. at 555. Also, since future damages are unaccrued, the court said that a plaintiff is
unharmed by not recovering interest on them. Id. at 556. The court noted that a plaintiff
would be overcompensated if he collected prejudgment interest on future damages discounted
to present value as of the date of trial. Id. at 555 n.5.

130. Id. at 550-51, 556.
131. Id. at 556. "The constituent elements of their damage recovery were: (1) past and

future loss of companionship, etc.; (2) past and future mental suffering; and (3) past and future
loss of services, etc., and contributions of a pecuniary value." Id.

132. Id. See Monsanto Co. v. Johnson, 675 S.W.2d 305 (Tex. App.-Houston [1st Dist.]
1984), writ ref'd n.r.e per curiam, 696 S.W.2d 558 (Tex. 1985). Johnson was a wrongful death
action; the supreme court noted that the plaintiff was not entitled to prejudgment interest on
her wrongful death damages because she failed to segregate her past and future damages, as
Cavnar dictates. 696 S.W.2d at 559.

133. Id. at 556. The pleading requirements for prejudgment interest were not discussed in
Cavnar. However, the court has said that even in cases where prejudgment interest is recover-
able as a matter of right, there is still "the requirement that the petition contain pleadings to
support an award of prejudgment interest." Black Lake Pipe Line Co. v. Union Constr. Co.,
538 S.W.2d 80, 96 (Tex. 1976) (citing International & G.N. Ry. v. Lyon, 112 Tex. 30, 243
S.W. 973 (1922)). It is uncertain whether a general prayer for interest, or a specific prayer for
prejudgment interest, is required in personal injury cases. In Black Lake the court said that
when there is no controversy about the date of injury or loss, and the plaintiffs right to pre-
judgment interest does not depend on the resolution of any fact issues, a simple prayer for
interest will suffice. Id. However, in King v. Bauer, 688 S.W.2d 845 (Tex. 1985), a pre-Cavnar
medical malpractice action, the supreme court said that "[blecause plaintiff did not plead pre-
judgment interest, we find it unnecessary to decide the question of whether pre-judgment inter-
est should be allowed in a case of this type." Id. at 846. In Popkowsi v. Gramza, 671 S.W.2d
915 (Tex. App.-Houston [1st Dist.] 1984, no writ), a pre-Cavnar personal injury action, the
court said that "[ilt is well established that a prayer for pre-judgment interest on unliquidated
damages is necessary before it may be properly awarded by a trial court." Id. at 919 (citing
Black Lake, 538 S.W.2d at 96). Thus, due to the uncertainty created by these cases the wiser
course of action is to specifically plead for prejudgment interest, until the supreme court says
otherwise.

134. 3 STATE BAR OF TEXAS, TEXAS PATTERN JURY CHARGES PJC 80.03 (1982). This
charge tells the jury to find one lump sum after considering all of the elements of damage.

135. 3 STATE BAR OF TEXAS, TEXAS PATTERN JURY CHARGES PJC 80.04 (1982). This
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be used, so that past and future damages are segregrated and prejudg-
ment interest can be awarded on past damages.

The court also decided that Cavnar will apply to all future cases
involving wrongful death, survival, and personal injury actions, in-
cluding those cases still in the judicial process. 136 In Monsanto Co. v.
Johnson a7 the supreme court apparently would have awarded the
plaintiff prejudgment interest if she had segregated her damages. 131

The daily compounding of prejudgment interest established by
Cavnar139 was the subject of a concurring opinion by Justice Camp-
bell." 4 He stated that there should be one rule for determining pre-
judgment and postjudgment interest, and that prejudgment interest
should be computed the same as postjudgment interest.''

IV. ALLOWING PREJUDGMENT INTEREST IN

PERSONAL INJURY CASES

In Cavnar, the supreme court decided that prejudgment interest
is recoverable on damages in personal injury cases for two distinct
reasons: (1) to fully compensate an injured plaintiff;4 and (2) to har-
monize the law, since Texas courts had allowed prejudgment interest
on unliquidated claims in cases other than personal injury cases.' 43

charge tells the jury to find a sum for each element of damage, separate from the others. For
example, the jury is to find a sum for physical pain and mental anguish in the past, separate
from finding a sum for physical pain and mental anguish that the plaintiff will suffer in the
future.

136. 696 S.W.2d at 556.
137. 675 S.W.2d 305 (Tex. App.-Houston [1st Dist.] 1984), writ ref'd n.r.e. per curiam,

696 S.W.2d 558 (Tex. 1985). See supra note 132.
138. See 696 S.W.2d at 559.
139. Id. at 554. See infra notes 158-60 and accompanying text.
140. Id. at 556.
141. Id. Justice Campbell was mistaken in his reference to Article 5069-1.06, which

deals with usury. Rather, he obviously meant to refer to Article 5069-1.05, which deals with
postjudgment interest. Compare TEX. REV. CIv. STAT. ANN. art. 5069-1.06 (Vernon Supp.
1985) with TEX. REV. CIv. STAT. ANN. art. 5069-1.05 (Vernon Supp. 1985). Postjudgment
interest under Article 5069-1.05 is not compounded and apparently is awarded as simple
interest per annum. See Clark v. Walker-Kurth Lumber Co., 689 S.W.2d 275, 282 (Tex.
App.-Houston [1st Dist.] 1985, writ ref'd n.r.e.) (interpreting Article 5069-1.05).

142. Cavnar v. Quality Control Parking, Inc., 696 S.W.2d 549, 549, 552, 554 (Tex. 1985).
143. See id. at 553-54. The court cited several cases in support, including Ewing v. Wm.

L. Foley, Inc., 115 Tex. 222, 280 S.W. 499 (1926) (see supra notes 33-37 and accompanying
text); Maxey v. Texas Commerce Bank, 571 S.W.2d 39 (Tex. Civ. App.-Amarillo 1978), writ
ref'd n.r.e. per curiam, 580 S.W.2d 340 (Tex. 1979) (see supra notes 58-62 and accompanying
text); Panhandle & Santa Fe Ry. v. Montgomery, 140 S.W.2d 241 (Tex. Civ. App.-Amarillo
1940, no writ) (see supra note 41). Although the cases the court cited did allow prejudgment
interest on unliquidated breach of contract and tort claims, those claims presumably passed
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A. Making Plaintiffs Whole

The supreme court began its analysis of prejudgment interest in
personal injury actions by stressing that the primary purpose of a tort
action is to compensate the injured plaintiff, rather than to punish the
defendant.'" Without prejudgment interest, the court said that in-
jured plaintiffs "have been denied the opportunity to invest and earn
interest on the amount of damages between the time of the occurrence
and the time of judgment."' 45

The supreme court relied on the principles set forth in the case it
disapproved, Watkins v. Junker, to strengthen its position that pre-
judgment interest is necessary in personal injury cases to make an
injured plaintiff whole.'46 The court emphasized that the Watkins
opinion recognized "the fact that compensation for detention of that
which is due on account of injury inflicted is an element of damages
necessary to the complete indemnity of the injured party ....

the Watkins test, whereas in a personal injury case many of the damages would not. See supra
notes 78-85 and accompanying text.

144. 696 S.W.2d at 552 (citing W. KEETON, ET AL, PROSSER AND KEETON ON THE LAW

OF TORTS § 2 (5th ed. 1984)). Accord State v. Phillips, 470 P.2d 266, 274 (Alaska 1970) ("At
the moment the cause of action accrued, the injured party was entitled to be left whole and
became immediately entitled to be made whole.").

145. 696 S.W.2d at 552. The Phillips case presents an illustrative hypothetical of the injus-
tice of denying prejudgment interest:

Suppose A inflicts precisely the same amount of damage of any type on B and C at
the same moment, evaluated by juries at $1,000 each. If C wins his judgment a year
later than B and does not get prejudgment interest for the year, C recovers less than
B for the same injury; C has been deprived of the use value of $1,000 for one year
while B has enjoyed the use value. . . . B obviously has not gotten too much for he
had a right to be made whole immediately upon being injured, and B and C should
get the same amount for the same injury, so C must have gotten too little. Only by
awarding prejudgment interest from the time the cause of action accrues, when a
plaintiff is entitled to be made whole, can the sort of injustice which happened to C in
the hypothetical case be avoided.

Phillips, 470 P.2d at 274.
146. 696 S.W.2d at 552-53. See supra text accompanying notes 21-31 for a discussion of

Watkins. The court in Watkins said in dicta that prejudgment interest was not allowable in
personal injury cases. Watkins v. Junker, 90 Tex. 584, 587, 40 S.W. 11, 12 (1897) (see supra
notes 22, 30-31 and accompanying text). The court also quoted the United States Supreme
Court on the unsound distinction made between liquidated and unliquidated damages. 696
S.W.2d at 553-54 n.2. The United States Supreme Court has said that whether damages are
liquidated or unliquidated, "the injured party has suffered a loss which may be regarded as not
fully compensated if he is confined to the amount found to be recoverable as of the time of
breach and nothing is added for the delay in obtaining the award of damages." Funkhouser v.
Preston, 290 U.S. 163, 168 (1933), quoted in Cavnar, 696 S.W.2d at 553 n.2.

147. Cavnar, 696 S.W.2d at 552 (quoting Watkins v. Junker, 90 Tex. at 586, 40 S.W. at
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The reasoning in Watkins thus recognized that prejudgment interest
led to more equitable damage awards, but personal injury plaintiffs
were excluded from the benefits of this general principle. The
supreme court in Cavnar simply acknowledged that the equitable
principle behind prejudgment interest also applied to personal injury
cases. 1

48

The court said that the rules it was adopting concerning the ac-
crual of prejudgment interest are geared toward fairly compensating
an injured plaintiff. 4 9 The court did not allow recovery of prejudg-
ment interest from the date the cause of action accrues because in
personal injury cases "damages are typically incurred intermittently
throughout the prejudgment period."' 50 To allow prejudgment inter-
est from the date the cause of action accrues would "overcompensate
the plaintiff by awarding interest on losses not yet incurred.""'5 Texas
stands unique in its approach to prejudgment interest accrual. Most
states that allow prejudgment interest provide for accrual to begin
from the date the action is commenced.' 52 Other states allow accrual
to begin when the cause of action accrues."'

Under Cavnar's rules, in wrongful death actions interest begins
to accrue six months after the incident giving rise to the cause of ac-

148. Texas is certainly not alone in allowing prejudgment interest in personal injury/tort
cases. A slight majority of the states award prejudgment interest in such cases. For a survey
of the different states' prejudgment interest laws, see S. CARROLL, JURY AWARDS AND PRE-
JUDGMENT INTEREST IN TORT CASES 19-28 (Institute for Civil Justice, Rand Corp., 1983);
Comment, The Availability of Prejudgment Interest in Personal Injury and Wrongful Death
Cases, 16 U.S.F.L. REV. 325, 340-41 n.ll0 (1982).

149. 696 S.W.2d at 555.
150. Id. at 554.
151. Id. at 555. The court sought to "preserve the integrity of the principle that prejudg-

ment interest is not meant to punish defendant's misbehavior, but to achieve full compensation
for plaintiffs." Id.

152. Comment, Prejudgment Interest: Survey and Suggestion, 77 Nw. U.L. REV. 192, 218
(1982). See S. CARROLL, supra note 148, at 19-28; Comment, supra note 148, at 340-41 n.110
(for various states' accrual methods). This method is supported by the argument that there is
no sound reason for prejudgment interest to begin accruing until a judicial demand has been
made. Comment, supra note 148, at 350. Also, with a goal of awarding prejudgment interest
being to prevent a defendant's delay (see infra notes 159-61 and accompanying text) this
method does not encourage a plaintiff to delay in bringing suit. Id.

153. See, e.g., State v. Phillips, 470 P.2d 266, 274 ("At the moment the cause of action
accrued, the injured party was entitled to be left whole and became immediately entitled to be
made whole. Whenever any cause of action accrues, therefore, the amount later adjudicated as
damages is immediately 'due' . . . ."). This method stresses the compensatory nature of
awarding prejudgment interest; it is argued that the date of filing suit has no relationship to the
date the plaintiff became entitled to compensation-the date of the injury. Comment, 77 Nw.
U.L. REV. at 219.
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tion. 54 In survival actions, interest begins to accrue either from the
date of death or six months after the injury-causing incident, which-
ever occurs first.' 55 This accrual distinction between wrongful death
and survival actions was the subject of a dissenting opinion., 56 Justice
Kilgarlin argued that there is no good reason to differentiate between
wrongful death and survival action accrual dates because the damages
in wrongful death actions are greatest at the time of death; 57 thus, he
felt that prejudgment interest should be similarly awarded in wrong-
ful death and survival actions.' 58

On a policy level, the court stated that awarding prejudgment
interest in personal injury cases will expedite both settlements and
trials.' 59 The court's decision to allow daily compounding" 6 of pre-
judgment interest was based on the assumption that daily com-
pounding will make prejudgment interest competitive with interest
available in financial markets and thus lessen the defendant's incen-

154. 696 S.W.2d at 555.

155. Id. See supra notes 126-27 and accompanying text.

156. Id. at 556 (Kilgarlin, J., dissenting, joined by Ray and Robertson, JJ.).

157. Id. at 556-57. The Cavnar majority opinion did not discuss this differentiation, but
apparently grouped wrongful death damages with nondeath personal injury damages because
it considered them similar. See supra notes 126-27, 150-53 and accompanying text.

158. Id. Justice Kilgarlin also argued that "prejudgment interest should be awarded on
all except exemplary damages from the date of the incident giving rise to both wrongful death
and survival cases. ... Id. at 558. He said that "no distinction should be made in respect
to interest on wrongful death damages existing before trial and those accruing after trial,"
because all wrongful death damages are established as of the date of death. Id. at 557. Thus,
Justice Kilgarlin called for prejudgment interest on the full award of wrongful death damages,
arguing that "the defendant has earned interest that the plaintiff would have earned had the
award been paid immediately upon death." Id. Clearly, though, allowing prejudgment inter-
est on future damages in wrongful death actions would result in overcompensating the plain-
tiff. See supra notes 128-29 and accompanying text. Even though future wrongful death
damages are established as of the date of death, the relation back of the full judgment amount
to the date of death does not take into account the theory that a defendant does not owe a
plaintiff until the plaintiff has suffered a loss. Hence, in theory a defendant does not owe a
plaintiff future damages until those damages have actually been incurred; however, as a practi-
cal matter, future damages, once ascertained by a jury verdict, are paid along with past dam-
ages after being discounted to present value as of the trial date. See 696 S.W.2d at 555 n.5.
Awarding prejudgment interest on future damages would be awarding a plaintiff interest on
damages to which he was not yet, in theory, entitled.

159. Id. at 554.
160. Compound interest is "interest upon interest," that is, interest upon the princi-

pal sum is calculated when the interest is due and then added to principal, the princi-
pal sum being thus enlarged and the applicable rate being applied to the new
principal sum until the date interest is next due, when the process is repeated.

City of Austin v. Foster, 623 S.W.2d 672, 674 n.2 (Tex. App.- Austin 1981, writ refd n.r.e.).
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tive to delay payment.' 6 '
Allowing plaintiffs prejudgment interest should not provide in-

centives for plaintiffs to delay the process of settlement and trial be-
cause a plaintiff receives nothing until he obtains a judgment against
the defendant.' 62 Delay, in order to accumulate more prejudgment
interest, simply does not advantage a plaintiff.'63 In addition, rules
such as the doctrine of laches and statutes of limitation give a plaintiff
incentive to pursue his claim. It has been suggested, however, that if a
plaintiff makes unconscionable settlement demands and unnecessarily
delays litigation, prejudgment interest should be denied for the delay
period. I6I The Alaska Supreme Court may have been addressing this
issue when it said that prejudgment interest should be awarded "un-
less for some reason peculiar to an individual case such an award of
interest would do an injustice." 165 Similarly, the New Jersey prejudg-
ment interest rule provides that in "exceptional cases the court may
suspend the running of. . . prejudgment interest."'' 66

Cavnar may incidentally reduce the amount of jury awards.
Courts and commentators have suggested that juries implicitly award
interest to a plaintiff because of the delay in getting to trial. 167 Ifju-

161. 696 S.W.2d at 554. "Without compound prejudgment interest, a defendant would be
unjustly enriched to the extent that he has been able to earn compound interest on the amount
of damages withheld." Comment, Prejudgment Interest: Survey and Suggestion, 77 Nw. U.L.
REV. 192, 218 (1982). Fair compensation requires a standardized prejudgment interest rate
that varies with economic conditions. Id. at 220. See TEX. REV. CIV. STAT. ANN. art. 5069-
1.05, § 2 (Vernon Supp. 1985). Also see Comment, supra note 148, at 347-48, which presents
the argument that awarding prejudgment interest will promote settlements and relieve the
strain on the judicial system. The argument states that since most tort claims are covered by
liability insurance, awarding prejudgment interest removes the financial incentives that defend-
ants have with their policy reserves, in delaying payment for as long as possible. Therefore,
prejudgment interest promotes settlements and so reduces the number of trials. Accord Phil-
lips, 470 P.2d at 274; Busik v. Levine, 63 N.J. 351, -, 307 A.2d 571, 575-76, appeal dismissed,
414 U.S. 1106 (1973) (both arguing that allowing prejudgment interest will induce defendants
to settle).

162. Comment, 77 Nw. U.L. REV. at 210.
163. Id.
164. Comment, supra note 148, at 354-55.
165. Phillips, 470 P.2d at 274. The policy reason behind awarding prejudgment interest, to

relieve the strain on the judicial system (see supra note 159), should apply to plaintiff as well as
defendant. See Comment, supra note 148, at 355 n.225.

166. RULES GOVERNING THE COURTS OF THE STATE OF NEW JERSEY, R. 4:42-11(b)
(West 1985).

167. See, e.g., Moore-McCormack Lines v. Richardson, 295 F.2d 583, 594 (2d Cir. 1961),
cert. denied, 368 U.S. 989 (1962) ("No one would be so naive as to suppose that juries do not
throw into the scales the years that a plaintiff may have had to wait before his case can be
heard by a jury .... "); C. MCCORMICK, DAMAGES § 56 (1935) (discussing the jury taking
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ries know that a plaintiff will be awarded prejudgment interest by the
court, inflated jury awards that take into account the delay in getting
to trial should be reduced.1 6

1 It is arguably preferable that courts
award prejudgment interest, rather than for juries to arbitrarily in-
crease damage awards in order to compensate for the lack of prejudg-
ment interest. 1

69

According to a recent news article,' 7° another possible effect of
Cavnar is an increase in insurance premiums. The article concerned
insurance experts' reactions to Cavnar and stated that insurance com-
panies have already informally notified the State Board of Insurance
that they will seek premium increases to offset Cavnar.'7 ' It may be
that liability insurance policyholders will ultimately end up paying for
Cavnar's full compensation of injured plaintiffs.

B. Equity and Symmetry

In Cavnar, the supreme court expressly overruled the prior case
law by holding that a plaintiff may recover prejudgment interest on
accrued damages in personal injury cases. 72 The court generally pro-
vided simple rules for determining the accrual of prejudgment inter-
est; 113 however, it limited Cavnar's holding to personal injury cases.' 74

Plaintiffs must still rely on the Watkins prejudgment interest rule to

into account the length of time since the injury occurred); Comment, supra note 148, at 346-47
(discussing juries arbitrarily considering the delay in getting to trial).

168. Trial courts should inform the jury by written or oral instruction that the court will
award prejudgment interest and so delay should not be taken into account when damages are
computed. An amendment to TEX. R. Civ. P. 226a (3 STATE BAR OF TEXAS, TEXAS PAT-

TERN JURY CHARGES PJC 30.03 (1982)) would accomplish this task. Rule 226a deals with
admonitory instructions to the jury. Written Instruction 8 and 9 of that rule admonish the
jury to not discuss attorneys' fees or insurance. To admonish the jury to not take the delay in
getting to trial into account when considering damages is akin to Written Instructions 8 and 9.
Cavnar would seem to require this, for if both the court and the jury award prejudgment
interest, the plaintiff will be overcompensated, which is something the court in Cavnar spoke
against. See 696 S.W.2d at 554-56; supra notes 150-51 and accompanying text. In a study of
jury awards based on civil jury trials at all levels in Cook County, Illinois for injuries arising
from auto accidents, it was determined that juries were implicitly awarding prejudgment inter-
est. S. CARROLL, supra note 148, at v.

169. Comment, supra note 148, at 346-47.
170. State Insurance Firms Likely to Seek Rate Hikes, Dallas Times Herald, Sept. 16,

1985, at AIS, col. 2.
171. Id.
172. 696 S.W.2d at 554. More precisely, Cavnar applies to wrongful death, survival, and

nondeath personal injury actions. Id. at 556.
173. Id. at 554-55. See supra notes 123-36 and accompanying text.
174. Id. at 556. See supra note 172.
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determine the availability of prejudgment interest in all other tort and
contract actions involving unliquidated damages.' 75  Nevertheless,
when a plaintiff is denied prejudgment interest by the application of
the Watkins rule, he can use the reasoning in Cavnar to support a
claim for recovery of prejudgment interest.1 76  Cavnar's rationale
seems to be valid for all types of money damages, regardless of
whether they are due from a tort or contract cause of action.177 In
order to avoid any inconsistency or ambiguity concerning its availa-
bility, prejudgment interest will have to be available whenever money
damages are awarded on accrued damages.' 78

V. CONCLUSION

Courts and legislatures have long awarded prejudgment interest
on both tort and contract claims in order to compensate the plaintiff

175. Plaintiffs recovering prejudgment interest under the Watkins rule recover at the legal
interest rate of six percent per annum (TEX. REV. CIV. STAT. ANN. art. 5069-1.03 (Vernon
Supp. 1985) (quoted supra at note 27)). See Watkins v. Junker, 90 Tex. at 586, 40 S.W. at 11;
Texas Co. v. State, 154 Tex. at 504, 281 S.W.2d at 89. Plaintiffs who recover under Cavnar
will receive a minimum interest rate of 10% (TEX. REV. CIV. STAT. ANN. art. 5069-1.05, § 2
(Vernon Supp. 1985) (see supra note 123)), which is compounded daily, whereas interest under
Watkins is not compounded.

176. See supra notes 116-20, 142-48 and accompanying text. Although the court did not
expressly disapprove of the Watkins prejudgment interest rule outside of Cavnar's realm, it
may have done so by implication with its rejection of the Watkins rule in personal injury cases.
See 696 S.W.2d at 552-53; supra note 117 and accompanying text. The court also said, after
citing a line of cases (see supra note 143), that "the fact that the amount of damages is uncer-
tain, disputed and therefore unliquidated has not barred recovery of prejudgment interest in
any except personal injury cases." 696 S.W.2d at 553. This language seems to indicate that
the supreme court would not have any problem awarding prejudgment interest on any unliqui-
dated claim.

177. The court's rationale for allowing prejudgment interest was "to make injured parties
whole and restore equity and symmetry to this area of the law." Cavnar, 696 S.W.2d at 554.

178. Indeed, both state and federal courts have already seized upon Cavnar's rationale.
For example, in McKinney v. Meador, 695 S.W.2d 812 (Tex. App.-Tyler 1985, no writ),
which involved an action for damages to the plaintiffs' land due to the defendants' negligent
construction, the court applied Cavnar in awarding prejudgment interest. Id. at 814. The
court said that Cavnar had changed the law concerning prejudgment interest and did not hesi-
tate to apply Cavnar even though the case was not a personal injury action. Id. In Crown
Cent. Petroleum Corp. v. Nat'l Union Fire Ins. Co., 768 F.2d 632 (5th Cir. 1985), the plaintiff,
after a fire had damaged its refinery, brought a diversity action in the Southern District of
Texas to recover business interruption benefits based on the insurance policy with the defend-
ant. Id. at 633. The Fifth Circuit, upon discussing Cavnar, concluded that the Texas Supreme
Court had "announced for all cases a new rule regarding the availability and the rate of pre-
judgment interest." Id. at 634. The court allowed prejudgment interest pursuant to Cavnar,
despite the apparent applicability of the Watkins rule or TEX. REV. CIv. STAT. ANN. art.
5069-1.03 (Vernon Supp. 1985) (quoted supra note 16). Id. at 637-38.
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for the defendant's use and detention of money due the plaintiff. The
recent trend has been toward allowing prejudgment interest in per-
sonal injury cases. 7 9 The Texas Supreme Court in Cavnar v. Quality
Control Parking, Inc. 18 held that in personal injury actions a plaintiff
may recover prejudgment interest compounded daily on accrued
damages as of the time of judgment.' 8 ' The court reasoned that,
when money damages are awarded in personal injury cases, it is nec-
essary that prejudgment interest be allowed on those damages if plain-
tiffs are to be fully compensated. 182 While Cavnar was limited to
personal injury cases, it remains to be seen how Texas courts, and
ultimately the Texas Supreme Court, will deal with prejudgment in-
terest in cases other than personal injury cases. Cavnar stands for the
principle that any injured plaintiff due a sum of money deserves pre-
judgment interest, and the validity of that principle does not seem to
be limited to personal injury cases.

Stephen W. Kotara

179. See supra notes 92, 148.
180. 696 S.W.2d 549 (Tex. 1985).
181. Id. at 554.
182. See id. at 552.
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