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I. INTRODUCTION

The United States Constitution establishes a prisoner's right to
challenge unlawful confinement with the writ of habeas corpus.'
Originally habeas corpus relief was available only when a sentencing
court lacked jurisdiction.2 However, the Supreme Court has ruled
that habeas corpus relief is proper in exceptional cases where a con-
viction has been obtained in disregard of the rights of the accused.'
The general view is that a habeas corpus petition is a last resort which
allows prisoners to obtain review of otherwise final judgments.4 The
Fifth Circuit like other federal courts of appeal considers a great
number of cases involving habeas corpus petitions each year, and
many of these cases include a claim of ineffective counsel. In the cal-
endar year 1984, the Fifth Circuit considered fifty-three cases involv-
ing petitions for habeas corpus. It granted or affirmed the granting of
relief in fourteen cases; it affirmed denial of relief in thirty-nine cases.
Eighteen of the cases involving petitions for habeas corpus relief in-
volved claims of ineffective counsel. The court granted relief for inef-
fective counsel in only three cases; it denied relief in fifteen cases.5

* Professor of Law and Philosophy, DePaul University. A.B., Stanford University,
1965; J.D., Columbia University, 1968; LL.M., Harvard University, 1974; M.A., Northwest-
ern University, 1979; Ph.D., Northwestern University, 1979.

1. U.S. CONST. art. I, § 9, cl. 2. Clause 2 of § 9 provides: "The Privilege of the Writ of
Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion the
public safety may require it."

2. See United States v. Hayman, 342 U.S. 205, 211 (1952) (observing that common law
habeas corpus provides no remedy to petitioner convicted by court having jurisdiction).

3. Waley v. Johnston, 316 U.S. 101, 104-05 (1942) (per curiam).
4. Mackey v. United States, 401 U.S. 667, 682-83 (1971) (Harlan, J., concurring).
5. The Fifth Circuit granted relief in 1984 on habeas corpus petitions in three cases:

Martin v. Texas, 737 F.2d 460 (5th Cir. July 1984) (failure of retained defense counsel to
advise the defendant of his right to appeal with appointed counsel if he was indigent was
ineffective assistance of counsel); Trass v. Maggio, 731 F.2d 288 (5th Cir. May 1984) (peti-
tioner established prejudicially insufficient assistance in counsel's failure to move for severance
of trials after codefendant, contrary to representations before trial, unexpectedly took the stand
and attempted to put all responsibility for crime on petitioner); Kennedy v. Maggio, 725 F.2d
269 (5th Cir. Feb. 1984) (petitioner was denied effective assistance of counsel when he was
counseled, despite Supreme Court holding which abrogated the Louisiana statutory capital
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This Article will examine the use of habeas corpus with particular
reference to claims of ineffective counsel. This Article concludes that
a petitioner faces formidable barriers to obtaining relief based on a
claim of ineffective counsel in the Fifth Circuit.

II. FEDERAL PRISONER HABEAS CORPUS RELIEF

Federal prisoners may obtain post-conviction relief by motions to
vacate, set aside or correct the sentence, which are functional substi-
tutes for the writ of habeas corpus.6 The principal use of the writ of
habeas corpus by federal prisoners is to challenge the execution rather
than the imposition of their sentences.7 Habeas corpus relief is avail-
able for violations of specific constitutional rights.8 Violations of fed-
eral law are otherwise cognizable only if they amount to a
fundamental defect resulting in a complete miscarriage of justice, or
are so egregious that they result in a violation of due process.9 For
instance, the Fifth Circuit has held that relief is warranted when im-
proper prosecutional remarks were so prejudicial that a trial was ren-
dered fundamentally unfair. °

In order for a federal prisoner to seek habeas corpus relief it is
necessary to exhaust all alternative remedies by direct appeals" and

punishment scheme, that the death penalty was available for crime with which he was
charged). In the other fifteen habeas corpus cases considered by the Fifth Circuit in 1984, the
court either found that there was no showing of deficiency in counsel's representation or no
showing that the defendant had been prejudiced by counsel's performance, or both.

6. See 28 U.S.C. § 2255 (1982); see also Hill v. United States, 368 U.S. 424, 427 (1962)
(§ 2255 remedy is commensurate with previously available habeas corpus relief).

7. See 28 U.S.C. § 2241 (1982); see also C. WRIGHT, FEDERAL PRACTICE AND PROCE-
DURE: CRIMINAL § 591, at 425-26 (2d ed. 1982) (writs of habeas corpus under § 2241 are
appropriate, for example, for persons committed for mental incompetency or confined without
any judgment of a court, as well as for persons challenging parole decisions or claiming impris-
onment beyond expiration of their sentences).

8. See, e.g., Alexander v. United States Parole Comm'n, 721 F.2d 1223, 1227 (9th Cir.
1983) (habeas corpus relief granted to federal prisoner who was denied notice and lack of
opportunity to present evidence at parole hearing which was found to be a denial of due
process).

9. See United States v. Addonizio, 442 U.S. 178, 185 (1979) ("The Court has held that
an error of law does not provide a basis for collateral attack unless the claimed error consti-
tuted 'a fundamental defect which inherently results in a complete miscarriage of justice.' ").

10. United States v. Rusmisel, 716 F.2d 301, 305 (5th Cir. 1983).

11. See, e.g., United States v. Samuelson, 722 F.2d 425, 427 (8th Cir. 1983) (matters that
could have been but were not raised on direct appeal will not be considered on collateral
review).
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to pursue all available administrative remedies.' 2 Moreover, the Fifth
Circuit has held that a federal defendant waives the right to raise a
claim in a habeas corpus petition if he fails to raise the claim at trial.' 3

III. STATE PRISONERS' HABEAS CORPUS RELIEF

Federal courts are statutorily authorized to consider applications
for writs of habeas corpus filed by prisoners in state custody.14 To be
eligible for habeas corpus relief, a petitioner must be in custody as a
result of a state court judgment and must exhaust all available state
remedies.'I To prevail, a petitioner must demonstrate that the judg-
ment violated the Constitution, statutes or treaties of the United
States.16

The Fifth Circuit has held that since habeas corpus proceedings
are civil actions, there is no sixth amendment right to counsel in a
habeas corpus proceeding.' 7 As a corollary of this proposition, the
Fifth Circuit adopted the position in Green v. McGougan"8 that on
federal habeas review it is not necessary to consider the adequacy of
counsel in state habeas corpus proceedings.' 9 The court reasoned that
a claim to counsel in habeas corpus proceeding does not require a
constitutional inquiry since a state has no constitutional duty to pro-
vide counsel in collateral proceedings.2"

The federal habeas corpus statute requires state prisoners to ex-
haust available state remedies before filing a federal habeas corpus
petition.2" The Fifth Circuit has held that the exhaustion requirement
is met when a claim is presented to the highest state court whether or
not that court addresses the claim.22 In Richardson v. Procunier,2 3 the

12. See, e.g., Garcia v. Boldin, 691 F.2d 1172, 1183-84 (5th Cir. 1982) (failure to seek
administrative relief precludes collateral review).

13. See, e.g., Smith v. United States Parole Comm'n, 752 F.2d 1056, 1059 (5th Cir. Feb.
1985) (failure to raise ex post facto issue at trial precludes habeas corpus relief).

14. 28 U.S.C. §§ 2241-2254 (1982).
15. Id. at § 2254(b), (c).
16. Id. at § 2254(a).
17. Norris v. Wainwright, 588 F.2d 130, 133 (5th Cir.) (no requirement of appointment

of counsel in federal habeas corpus proceedings unless necessary to ensure due process), cert.
denied, 444 U.S. 846 (1979).

18. 744 F.2d 1189 (5th Cir. Oct. 1984).
19. Id. at 1190.
20. Id. (citing Jones v. Estelle, 722 F.2d 159, 167 (5th Cir. 1983), cert. denied, 104 S. Ct.

2356 (1984).
21. 28 U.S.C. § 2254 (1982).
22. Ridgeway v. Baker, 720 F.2d 1409, 1413 (5th Cir. 1983); see Justices of Boston Mun.

1986]
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Fifth Circuit tightened the rule requiring exhaustion of state reme-
dies. In this case, a Texas inmate sought federal habeas corpus relief
after his conviction was affirmed by the Texas Court of Appeals, but
without seeking review before the Texas Court of Criminal Appeals
which exercises discretionary review of criminal convictions as part of
a two-tiered system of appellate review of criminal cases established
by a 1980 Texas constitutional amendment.24 The Fifth Circuit, held
that despite the fact that the Texas Court of Criminal Appeals' review
is discretionary, a Texas inmate seeking federal habeas corpus will not
be deemed to have exhausted his state remedies until he has raised his
claim before that court.2" The court distinguished its earlier decision
involving a Florida petitioner who had only appealed his conviction
to the state court of appeals and not to the Florida Supreme Court.2 6

The court reasoned that the Florida Supreme Court's discretion was
very limited so that it was not necessary for a petitioner to seek discre-
tionary review from a second appellate level when review would al-
most certainly be denied.27 However, the court viewed the discretion
of the Texas Court of Criminal Appeals to be very broad so that a
Texas petitioner would not be considered to have exhausted his state
remedies where additional appellate review would possibly be
granted.28

The United States Supreme Court has held that a state prisoner
who deliberately bypasses an opportunity to present a claim on the
state level may lose the right to subsequent examination of his claim
under federal habeas corpus review.29 Moreover all available claims
for habeas corpus relief must be brought in the first habeas corpus
petition.30 A successive petition can be dismissed when the petitioner
cannot establish good cause for having omitted a new or different

Court v. Lyndon, 104 S. Ct. 1805, 1810 (1984) (presentation of claim to highest state court
satisfies exhaustion requirement).

23. 762 F.2d 429 (5th Cir. June 1985).
24. Id. at 430 (citing TEX. CONST. art. V, §§ 5, 6 ); see Dally & Brockway, Changes in

Appellate Review in Criminal Cases Following the 1980 Constitutional Amendment, 13 ST.
MARY'S L.J. 211, 231-38 (1981).

25. 762 F.2d at 432.
26. Id. at 431-32 (citing Williams v. Wainwright, 452 F.2d 775, 766 (5th Cir. 1971)).
27. Id.
28. Id. at 432.
29. Fay v. Noia, 372 U.S. 391, 438 (1963).
30. Antone v. Dugger, 104 S. Ct. 962, 964-65 (1984) (per curiam) (holding that appli-

cants' presentation of claims in subsequent petition constituted abuse of writ since petitioner
showed inexcusable neglect in not raising present claims on first petition).

[Vol. 17:681
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claim in his initial petition for habeas corpus.3 The Fifth Circuit has
held that summary dismissal is warranted where the petitioner has
unreasonably delayed his petition and that delay results in prejudice
to the state.32 Moreover, the Fifth Circuit has held that once the issue
of abuse of the writ based on successive petitions that do not allege
new or different grounds has been raised, the petitioner assumes the
burden of justifying his failure to raise his claims in an earlier
petition.33

The Fifth Circuit has adopted a strict rule by which it determines
whether a petitioner has abused the writ of habeas corpus by succes-
sive petitions. In Rudolph v. Blackburn34 the Fifth Circuit considered
whether a defendant was chargeable with abuse of the writ of habeas
corpus. According to the court, the petitioner's excuse for not having
raised the issue presented in his subsequent petition was that the issue
was not then exhausted in the state courts, and that he sought to
avoid dismissal of his entire initial petition on the basis that he had a
final ruling on some claims by the state courts but that some others
were not final and therefore were not exhausted. 35 The court summa-
rily dismissed this excuse on the ground that since the petitioner had
not chosen to wait until all his claims were exhausted in state court so
that he could present them in a single petition, he was guilty of abuse
of the writ of habeas corpus and that therefore his subsequent petition
was properly dismissed. 36 The court maintained that the purpose of
the prohibition against successive petitions is to avoid piecemeal liti-
gation, with petitioners advancing one claim at a time.37 The Fifth
Circuit cited its opinion of the previous year for the proposition that
the sole fact that new claims were not exhausted when an earlier fed-
eral writ was prosecuted provided no defense to abuse of the writ by

31. Woodward v. Hutchins, 104 S. Ct. 752, 752 (1984) (vacating stay of excecution for
abuse of writ of habeas corpus for failure to justify exclusion of new claims from prior federal
petition).

32. See Brown v. Maggio, 730 F.2d 293, 295-96 (5th Cir. Apr. 1984) (per curiam) (up-
holding dismissal of delayed petition when state prejudiced by unavailability of records, death
of prosecutor and lack of recollection of conviction by presiding judge and defense attorney;
court found that petitioner should have known of availability of collateral attack on involunta-
riness of guilty plea nine years prior to filing of petition).

33. Jones v. Estelle, 722 F.2d 159, 164 (5th Cir. 1983), cert. denied, 104 S. Ct. 2536
(1984).

34. 750 F.2d 302 (5th Cir. Dec. 1984).
35. Id. at 305-06.
36. Id. at 306.
37. Id. at 305 (citing Sanders v. United States, 373 U.S. 1, 17-18 (1963); Sinclair v. State,

679 F.2d 513, 516 (5th Cir. 1982); Haley v. Estelle, 632 F.2d 1273, 1275 (5th Cir. 1980)).
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successive petitions. The court conceded that abuse of the writ does
not apply where the petitioner establishes that he could not reason-
ably have known of pertinent facts or of their legal significance at the
time of the prior petition.39 For instance, the court suggested that a
petitioner could prove no abuse of writ by showing that new facts
were discovered since his prior petition, or that the law changed in
some substantive way since the time of his original petition." Ac-
cording to the court the proper standard to be used in determining
abuse of the writ is "not whether the petitioner intended to give up his
right to have a claim heard. . . [but] whether he withheld it without
legal excuse" in an earlier petition.4'

The Fifth Circuit has rarely found allegations of constitutional
violations by state prisoners to merit constitutional relief. For in-
stance, the Fifth Circuit has denied habeas corpus relief on a showing
that a state failed to provide a factual basis for a guilty plea on a claim
of constitutional violation based on the requirement that a guilty plea
be made knowingly and voluntarily since the petitioner did not claim
innocence when pleading guilty.42 In another case, the Fifth Circuit
denied habeas corpus relief in a cognizable double jeopardy claim on a
declaration of mistrial following a bifurcated proceeding in which the
jury found the petitioner guilty but could not agree upon a sentence.4 3

The Fifth Circuit has held that state petitioners may seek habeas
corpus relief for improprieties during trial only if they result in a fun-
damentally unfair proceeding and therefore violate the petitioner's
due process rights.' The court has denied in a per curiam opinion
habeas corpus relief and found no due process violation when a judge
refused to grant a new trial to allow a petitioner to present newly

38. Id. (citing Jones v. Estelle, 722 F.2d 159, 168 (5th Cir. 1983), cert. denied, 104 S. Ct.
2356 (1984)).

39. Id. (citing Haley v. Estelle, 632 F.2d 1273, 1275 (5th Cir. 1980)).
40. Id. (citing Jones v. Estelle, 722 F.2d 159, 169 (5th Cir. 1983), cert. denied, 104 S. Ct.

2356 (1984)).
41. Id. (quoting Jones v. Estelle, 722 F.2d 159, 163 (5th Cir. 1983), cert. denied, 104 S.

Ct. 2356 (1984)).
42. Rogers v. Maggio, 714 F.2d 35, 38 n.5 (5th Cir. 1983).
43. Baker v. Estelle, 711 F.2d 44, 47(5th Cir. 1983) (per curiam), cert. denied, 104 S. Ct.

724 (1984).
44. Compare Skillern v. Estelle, 720 F.2d 839, 852 (5th Cir. 1983) (holding that errone-

ous admission of unqualified expert's testimony did not constitute fundamentally unfair trial
when sufficient unchallenged evidence existed to convict petitioner), cert. denied, 105 S. Ct.
224 (1984) with Plunkett v. Estelle, 709 F.2d 1004, 1010-11 (5th Cir. 1983) (erroneous jury
charge so infected entire trial that resulting conviction violated due process), cert. denied, 104
S. Ct. 1000 (1984).

686 [Vol. 17:681
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discovered evidence of innocence.45

In Lewis v. Procunier," the Fifth Circuit denied habeas corpus
relief to a petitioner who claimed violation of due process because of
variance between his indictment and the instructions given to the
jury. The defendant was indicted for aggravated burglary for both
exhibiting a gun and causing serious bodily injury to his victim; the
court's jury instructions, however, substituted threat/fear for serious
bodily injury. The court concluded that there was no violation of
due process since under the indictment and jury instruction, the peti-
tioner had notice of the specific charges against him, was heard on the
issues raised by the charge, and was convicted on the charge.48

The formidable showing of prejudice or unfairness required of a
petitioner in order to obtain habeas corpus relief is amply demon-
strated by the Fifth Circuit's holding in Avery v. Procunier.4 9 The pe-
titioner sought habeas corpus relief on several bases including the
claim that his conviction was based in part on perjured testimony of a
state prison official. Although the court's reading of the record sug-
gests that it found a factual basis for the claim that perjured testimony
was given in the petitioner's trial, the court, nonetheless, denied relief.
The court based its decision on the general rule that to justify habeas
corpus relief for use of perjured testimony, the petitioner must estab-
lish that the state knowingly used perjured testimony.50 The court
found that the petitioner did not make such a showing and that the
record revealed that the prosecutor had acted in a conscientious and
professional manner.5

IV. HABEAS CORPUS RELIEF FOR INEFFECTIVE COUNSEL

Claims of ineffectiveness of counsel are usually made through
collateral review.52 Federal courts of appeal generally decline such

45. Armstread v. Maggio, 720 F.2d 894, 896 (5th Cir. 1984) (per curiam).
46. 746 F.2d 1073 (5th Cir. Jan.), cert. denied, 105 S. Ct. 2034 (1985).
47. Id. at 1075.
48. Id. (citing Cole v. Arkansas, 333 U.S. 196, 201 (1948); Henderson v. Kibbe, 431 U.S.

145, 154 (1977); Plunkett v. Estelle, 709 F.2d 1004, 1007 (5th Cir. 1983), cert. denied, 104 S.
Ct. 1000 (1984); Tyler v. Phelps, 643 F.2d 1095, 1100 (5th Cir. 1981), cert. denied, 456 U.S.
935 (1982).

49. 750 F.2d 444 (5th Cir. Jan. 1985).
50. Id. at 448 (citing Giglio v. United States, 405 U.S. 150, 153-54 (1972); Shaw v. Es-

telle, 686 F.2d 273, 275 (5th Cir. 1982), cert. denied, 103 S. Ct. 1215 (1983); Griffith v. United
States, 535 F.2d 320, 321 (5th Cir. 1976)).

51. Id.
52. See United States v. Freeze, 707 F.2d 132, 138 (5th Cir. 1983) (claim of inadequate

1986]
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claims made in direct appeal unless the district court has reviewed the
evidence and made findings of fact.53 If the lower court's factual find-
ings are unclear or in dispute, the appellate court usually will remand
the case for an evidentiary hearing.54 Defendants in state cases must
exhaust state collateral remedies before a federal court will consider a
claim of ineffectiveness of counsel on habeas corpus."

In Strickland v. Washington56 the United States Supreme Court
established standards for resolving claims of ineffective counsel which
place a very heavy burden on those challenging convictions or
sentences on the basis of ineffective representation. According to the
Supreme Court, the sixth amendment right to counsel is the right to
effective assistance of counsel, and the test for any assertion of ineffec-
tiveness is whether the counsel's conduct so undermined the proper
functioning of the adversarial process that the trial cannot be relied
on as having produced a just result." This broadly conceived test on
its face would seem to provide one making a challenge wide latitude
in challenging a conviction by showing that counsel's performance
departed greatly from that which is considered acceptable by the pro-
fession or by showing that a defendant was prejudiced by the failure
of counsel to perform in an acceptable manner. The United States
Supreme Court, however, adopted in Strickland v. Washington a rig-

representation cannot be determined on direct appeal when claim not raised before district

court); see also United States v. Birges, 723 F.2d 666, 670 (9th Cir.) (collateral attack is the
customary procedure for challenging effectiveness of counsel in federal criminal trial), cert.
denied, 105 S. Ct. 200 (1984).

53. See United States v. Freeze, 707 F.2d at 138-39 (federal courts will determine merits
of claims of ineffective counsel only when the record is sufficiently developed with respect to

claim of ineffective counsel); see also United States v. Carter, 721 F.2d 1514, 1537 n.32 (11th
Cir.) (ineffective assistance of counsel claims not reviewed on direct appeal when such claims
are not raised before a district court and no record is developed with regard to the merits of
such claims), cert. denied, 105 S. Ct. 89 (1984).

54. See Narisse v. Maggio, 725 F.2d 969, 969 (5th Cir. 1984) (per curiam) (remand for

evidentiary hearing to develop facts relevant to determination of claim of ineffective assistance
of counsel); see also Johnson v. Estelle, 704 F.2d 232, 239-40 (5th Cir.) (remand for evidentiary
hearing when facts relevant to ineffective assistance of counsel claim are in dispute), cert. de-
nied, 104 S. Ct. 1006 (1984).

55. See Parker v. Rose, 728 F.2d 392, 394-95 (6th Cir. 1984) (habeas corpus petition

properly dismissed when claim of ineffective counsel is not raised in state post-conviction ac-
tions and there is no opportunity for state court to decide issue or merits). But see Vela v.
Estelle, 708 F.2d 954, 960 (5th Cir. 1983) (when all errors are readily discernible from review

of entire accord, exhaustion requirement satisfied even though defendant raised instances of
substandard conduct which were not explicitly set out in state habeas corpus petition), cert.

denied, 104 S. Ct. 736 (1984).
56. 104 S. Ct. 2052 (1984).
57. Id. at 2063-64.
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orous two-prong test which a defendant must meet to make a success-
ful claim of ineffective counsel; according to the Court, a convicted
defendant's claim that counsel's assistance was so deficient as to re-
quire reversal of a conviction or a death sentence requires that the
defendant show both that the counsel's performance was deficient and
that the deficient performance prejudiced the defense so as to deprive
the defendant a fair trial.58

The standard for the first prong of the test, whether counsel's
performance was deficient is whether the attorney failed to render a
reasonably effective performance as counsel, considering all the cir-
cumstances; to meet this test the Court requires that the defendant
must show that counsel's representation fell below an objective stan-
dard of reasonableness.59 The Court added to the difficulty of a de-
fendant meeting this test by suggesting that judicial scrutiny of
counsel's performance should be highly deferential, that a fair assess-
ment of attorney performance requires that every effort be made to
eliminate the distorting effects of hindsight, to reconstruct the circum-
stances of counsel's challenged conduct, to evaluate the conduct from
counsel's perspective at the time, and to indulge a strong presumption
that counsel's conduct falls within the wide range of reasonable pro-
fessional performance. 6°

The standard for the second prong of the test, whether counsel's
deficient performance so prejudiced the defense as to deprive the de-
fendant of a fair trial, requires the defendant to show that there is a
reasonable probability that, but for counsel's unprofessional error, the
result of the proceeding would have been different.6' According to
the Court, a reasonable probability is a probability sufficient to under-
mine confidence in the outcome considering the totality of the evi-
dence before the judge or jury.62

A defendant is further disadvantaged in making a claim of inef-
fective counsel by what the Court denominated practical considera-
tions in applying the tests it set out. According to the Supreme Court,
its standards should not be treated as mechanical rules; rather, the
ultimate focus of inquiry should be on the fundamental fairness of the

58. Id. at 2064-69.
59. Id. at 2064-65.

60. Id. at 2065-67.
61. Id. at 2067-68.

62. Id. at 2069.
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proceeding whose result is being challenged.63 Moreover, a court
need not first determine whether counsel's performance was deficient
before examining the prejudice suffered by the defendant as a result of
the alleged deficiencies; according to the Court, if it is easier to dis-
pose of an ineffectiveness claim on the ground of lack of sufficient
prejudice, that course should be followed.61

The Fifth Circuit during its last term not only followed the stan-
dards set out in Strickland v. Washington in rejecting a number of
petitioners' claims of ineffective counsel, but also imposed heavy bur-
dens of proof for establishing prejudice and departure from the stan-
dard of performance reasonably expected of counsel. In Schwander v.
Blackburn, the Fifth Circuit considered allegations that the defend-
ant's trial attorney failed: (1) to confer with the defendant until the
day of his trial; (2) to conduct a pre-trial investigation or to file pre-
trial motions; (3) to interview or call a potential alibi witness; (4) to
submit a written motion for continuance; (5) to move for severance
from the trial of a codefendant so that she could be called to testify on
the defendant's behalf.65 The Fifth Circuit cited two reasons why
state court findings on the matter of effectiveness of counsel were to be
presumed correct: first, where a state court has held a hearing on the
merits of a claim of ineffective counsel, the findings of the state court
are entitled to a presumption of correctness, unless a petitioner estab-
lishes a recognized exception to the presumption;66 second, even
though the ultimate conclusion that counsel was effective is not a find-
ing of fact subject to the statutory presumption, the underlying find-
ings of fact made in the course of deciding the ineffectiveness claim
are subject to the presumptions of correctness.67 Since the state court
made findings adverse to the defendant with respect to the first four
grounds he alleged, the Fifth Circuit found those findings presump-
tively correct with the result that the defendant had the burden of
proving by clear and convincing evidence that the factual determina-
tions of the state court were erroneous.68

In considering the second prong of the test requiring a showing
of prejudice, the Fifth Circuit invoked the Strickland standard of

63. Id. at 2069-70.
64. Id.
65. 750 F.2d 494, 498 n.2 (5th Cir. Jan. 1985).
66. Id. at 498 (citing Byrd v. McKaskle, 733 F.2d 1133, 1138 (5th Cir. June 1984); 28

U.S.C. § 2254(d) (1982)).
67. Id. (citing Strickland v. Washington, 104 S. Ct. at 1270).
68. Id.

690 [Vol. 17:681
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"whether there is a reasonable probability that, absent the errors, the
factfinder would have had a reasonable doubt respecting guilt." '69

Further, the Fifth Circuit noted the suggestion in Strickland that a
reviewing court assessing the impact of alleged errors at trial should
consider the totality of the evidence presented at trial since a verdict
which is weakly supported by the record is more likely to be found
subject to doubt than one with overwhelming factual support in the
record.70 The record of the case showed that the state's case consisted
of testimony of the victim who positively identified the defendant as
one of the persons who had carried out the aggravated robbery and
testimony of the police officers who had carried out the investigation
and photo-identification of the defendant.71 The defense's case con-
sisted of an alibi-witness who testified that he had been on a business
trip with the defendant at the time of the alleged offense; on cross-
examination the witness acknowledged that he was currently in jail on
an unrelated charge.72

Although the state court found that counsel did not consult with
the defendant until the date of trial, the record showed that defend-
ant's counsel had conferred with codefendant's counsel prior to trial
and had participated in a pre-trial conference.73 In addition defend-
ant's counsel at the time of trial did discuss and recommend a plea
bargain offering with the defendant which the defendant rejected.7"
The record also indicated that the defendant requested counsel to de-
termine if the defendant had been in jail at the time of the crime.75

The record indicated no other evidence that the defendant had any
additional defenses.76 The state court had concluded that, although a
defendant might have been adversely affected by lack of opportunity
to confer with counsel, in this case counsel provided as effective repre-
sentation as could be professionally expected.77

The Fifth Circuit noted that counsel did have approximately one
and one-half days during jury selection in which to confer with the

69. Id. at 499. (citing Strickland v. Washington, 104 S. Ct. at 2069).

70. Id. (citing Strickland v. Washington, 104 S. Ct. at 2069).

71. Id.

72. Id.
73. Id.
74. Id.

75. Id.

76. Id.
77. Id. at 499-500.
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defendant. 7
1 Moreover, the court observed that even if the initial con-

sultation lasted only fifteen minutes as alleged by the defendant, the
brevity of time of consultation between counsel and defendant does
not alone establish a claim of ineffective assistance of counsel.79

Moreover, the court noted that the defendant had not shown that any
additional evidence would have been adduced as a result of additional
consultation."'

The Fifth Circuit found several grounds for rejecting the defend-
ant's claim of ineffectiveness of counsel based on failure of counsel to
conduct a pretrial investigation or file pre-trial motions. The court
observed the following facts which militated against a finding of inef-
fectiveness of counsel: codefendant's counsel considered filing pre-
trial motions but decided it was unnecessary, the prosecutor had
opened his files to all defense counsel, the only prosecution witness
was made available and was interviewed by the defendant's counsel,
and there was no evidence that defendant had any additional de-
fenses.81 As a matter of law the Fifth Circuit found that the filing of
pretrial motions falls squarely within the category of trial strategy and
that the defendant had failed to overcome the presumption that the
decision was strategic.82

On the claim that defense counsel failed to call potential alibi
witnesses, the Fifth Circuit deferred to the lower court's determina-
tions. The state court had found that the claim that the potential
witness would have changed the result of the case had not been estab-
lished, and the federal district court refused to substitute its judgment
for the state court's finding on the issue of witnesses' credibility. 3 As
a general matter, the Fifth Circuit reiterated its position set out in
earlier cases that it viewed claims of ineffective counsel based on fail-
ure to call witnesses with caution because the calling of witnesses falls
within the ambit of trial strategy and because a claim of what wit-
nesses might have testified to are largely speculative."4 Finally, the

78. Id. at 499.
79. Id. at 499-500 (citing Murray v. Maggio, 736 F.2d 279, 282 (5th Cir. July 1984);

Jones v. Wainwright, 604 F.2d 414, 416 (5th Cir. 1979)).
80. Id. at 500.
81. Id.
82. Id. (citing Strickland v. Washington, 104 S. Ct. at 2065-66; Murray v. Maggio, 736

F.2d 279, 283 (5th Cir. July 1984)).
83. Id.
84. Id. (citing Murray v. Maggio, 736 F.2d 279, 282 (5th Cir. July 1984); United States v.

Cockerall, 720 F.2d 1423, 1427 (5th Cir. 1983), cert. denied, 104 S. Ct. 3534 (1984); Boyd v.
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Fifth Circuit invoked Strickland v. Washington as a basis for its rejec-
tion of the defendant's claim of ineffective counsel because the defend-
ant did not show that there was a reasonable probability that had the
potential alibi witnesses testified that the factfinder would have had a
reasonable doubt respecting the defendant's guilt.85

The Fifth Circuit dealt more summarily with the other bases of
defendant's claims of ineffective counsel. The court found the claim
based on failure to submit a written motion for continuance without
merit since an oral request was made with the result that there was no
need for a written motion.8 6 Moreover, there was no showing of bene-
fit from a written motion, nor any showing that the state court's de-
nial of the motion for continuance was in any way related to the fact
that the motion was not made in writing. 7 The court also found no
support in the record that the failure to move for a severance had any
effect on the outcome of the trial.8"

After concluding that the defendant had failed to establish that
his counsel's performance was deficient at trial, the Fifth Circuit
turned to a consideration of whether the defendant had a claim of
ineffective counsel on appeal. The principal complaint of the defend-
ant was that his counsel was ineffective because he had failed to obtain
and review omitted portions of the trial record. 9 In determining this
issue, the court primarily relied on the Strickland analysis requiring
both defective performance and resulting prejudice.9" The court fur-
ther noted that Strickland permits a court to first consider whether
prejudice has been demonstrated, since if the defendant does not
demonstrate prejudice, a court does not need to consider whether
counsel's performance was deficient.9 The Fifth Circuit concluded
that the defendant had failed to demonstrate prejudice since even if a
complete transcript had been obtained, there was no basis for addi-
tional grounds for appeal. The trial record did not reflect that counsel
had made any objection at the voir dire, or during opening or closing
statements, or any objection to the jury instructions; since such objec-

Estelle, 661 F.2d 388, 390 (5th Cir. 1981); Buckelew v. United States, 575 F.2d 515, 521 (5th
Cir. 1978)).

85. Id. at 500-01 (citing Strickland v. Washington, 104 S. Ct. at 2069).
86. Id. at 501 (citing Stokes v. Procunier, 744 F.2d 475, 482 (5th Cir. Oct. 1984)).
87. Id.
88. Id.
89. Id.
90. Id. at 501-02 (citing Strickland v. Washington, 104 S. Ct. at 2064).
91. Id. at 502 (citing Strickland v. Washington, 104 S. Ct. at 2069-70).
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tions were necessary to preserve error for review on appeal, there was
no basis for a claim of prejudice on the basis of an incomplete rec-
ord.9 2 Finally, the.court observed that even if there was error by
counsel in failing to make proper objections at trial or to press his
argument on appeal, such errors had no effect on the judgment and
therefore there was no basis for the asserted denial of effective assist-
ance of counsel on appeal. 93

The degree to which the Fifth Circuit has been willing to view
conduct of counsel as beyond judicial scrutiny as a result of character-
izing such conduct as trial strategy and the heavy burden placed on a
defendant to establish prejudice is reflected in the court's opinion in
Mattheson v. King.94 Mattheson claimed defense counsel provided de-
fective representation because he failed to (1) interview a number of
witnesses who were present at the scene of the crime; (2) failed to
conduct an independent pretrial investigation; (3) failed to exercise
any peremptory challenges; (4) failed to request special jury charges;
(5) failed to consult with defendant before trial; (6) failed to investi-
gate defendant's mental state or obtain appointment of a psychiatric,
medical or pharmacological expert; (7) failed to investigate any his-
tory of mental instability of the defendant; (8) referred during voir
dire to the defendant as a "murderer" and to his crime as "heinous"
and "gross"; (9) projected an attitude of disassociation from the de-
fendant; (10) failed to present any evidence in mitigation at the sen-
tencing hearing. 9"

The Fifth Circuit maintained that these claims were to be evalu-
ated against the standards established by the Supreme Court in Strick-
land v. Washington.96 The court emphasized that the relevant inquiry
was whether counsel's representation fell below an objective standard
of reasonableness as informed by prevailing professional standards
and the inquiry was to be made from the perspective of counsel at the
time of the trial and associated activity. 97 Moreover, according to the
court, there is a strong presumption that counsel's conduct falls
within the range of reasonable professional conduct and that the de-
fendant has the burden of overcoming the presumption that counsel's

92. Id.
93. Id. (citing Strickland v. Washington, 104 S. Ct. at 2067).
94. 751 F.2d 1432 (5th Cir. Jan. 1985).
95. Id. at 1436-37.
96. Id. at 1437. (citing Strickland v. Washington, 104 S. Ct. at 2064).
97. Id. (citing Strickland v. Washington, 104 S. Ct. at 2065).
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conduct was within the range of what can be considered sound trial
strategy.98 The Fifth Circuit also noted that the second prong of the
test for ineffectiveness of counsel requires a showing that any claims
of error had an adverse impact on the defense and that defendant
must affirmatively prove prejudice. 99 The court further observed that
the Supreme Court has established a high burden of proof of prejudice
that must be met in both the guilt and sentencing phase of a death
penalty case; according to the court:

When a defendant challenges a conviction, the question is whether
there is a reasonable probability that, absent the errors, the
factfinder would have had a reasonable doubt respecting guilt.
When a defendant challenges a death sentence such as the one at
issue in this case, the question is whether there is a reasonable
probability that, absent the errors, the sentencer-including an ap-
pellate court, to the extent it independently reweighs the evi-
dence-would have concluded that the balance of aggravating and
mitigating circumstances did not warrant death. "

The court then proceeded to show that the defendant failed to meet
the burden of showing prejudice required to establish a claim of inef-
fectiveness of counsel.

The court dismissed the defendant's claim that counsel's failure
to interview witnesses at the scene or to conduct a pretrial investiga-
tion because the defendant did not allege any additional facts which
would have been developed by such interviews or additional investiga-
tion.101 The extent of the burden placed on defendant is revealed in
the court's dismissal in a footnote of the defendant's claim that coun-
sel failed to prepare adequately for trial even though counsel had
spent only twenty hours in preparation for trial of this capital case;
the court summarily noted in a footnote: "To the extent the claim
asserts a discrete error by counsel, it must fail since [the petitioner]
does not allege how counsel's failure to prepare adequately resulted in
sufficient prejudice to undermine confidence in the result of the
trial."'0 2 Moreover, the court accepted without scrutiny counsel's ex-
cuse for not undertaking a pretrial investigation which was put simply
that "the essential facts of the crime were widely known" and that
counsel "felt that conducting an extensive pre-trial investigation

98. Id.
99. Id. at 1437-38 (citing Strickland v. Washington, 104 S. Ct. at 2069).

100. Id.
101. Id. at 1438.
102. Id. at 1438 n.12.
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would not have accomplished anything." ' 3 In a similar manner the
court rejected the complaint of petitioner that he was prejudiced by
his counsel's failure to exercise any peremptory challenges because the
defendant failed to identify any juror who should have been removed;
similarly the court rejected the claim of prejudice based on counsel's
failure to request any jury instruction because the defendant failed to
set out an instruction which should have been requested."0 The court
adopted the latter conclusion concerning jury instructions despite its
observation that "several prospective jurors during voir dire admitted
to being confused as to the difference between first and second degree
murder" because the defendant failed to allege that "the jury charge
as given in any way was deficient in clearly and precisely stating the
applicable law." °10 5

Although defense counsel conceded that he had consulted with
the defendant on only a limited number of times before trial and dur-
ing pretrial court hearings, the court rejected the defendant's claim of
lack of meaningful consultation with counsel.' 06 Despite the fact that
the defendant was accused of a capital offense, in fact sentenced to
death, the court invoked one of its own opinions for authority "that
brevity of consultation time between a defendant and his counsel,
without more, cannot support a claim of ineffective assistance of
counsel."' 1 7 The court adhered to this position despite the fact that
the defendant asserted that consultation would have provided counsel
with the names of character and mitigation witnesses, would have
aided in the identification of additional defenses, would have possibly
led to development of an insanity defense, and a defense based on
intoxication at the time of the offense. The court simply concluded
that as a matter of trial strategy, counsel decided not to call additional
witnesses, to develop an insanity defense or a defense based on
intoxication. 10'

The court dealt in a summary manner with the assertion that
counsel's performance was deficient because of failure of counsel to
seek appointment of a psychiatric, medical or pharmacological expert.
The court merely accepted counsel's own determination that the de-

103. Id. at 1438.
104. Id.
105. Id.
106. Id. at 1439.
107. Id. at 1438-39 (citing Murray v. Maggio, 736 F.2d 279, 282 (5th Cir. July 1984)).
108. Id. at 1439.
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fendant was sane at the time of the offense, that expert testimony
would be damaging to the defendant because a prison psychiatrist had
earlier diagnosed him as a sociopathic personality, and that the de-
fendant had not been intoxicated to a sufficient degree at the time of
the offense to provide any mens rea defense even though defendant
had consumed a quart and a half of vodka and was on drugs (LSD) on
the day of the offense." 9 The court concluded that counsel's decision
not to investigate the defendant's mental history or mental state at the
time of the offense fell within the realm of sound trial strategy.110 In
part the court placed blame on the defendant for failing to consult
with and give his counsel some indication that he was insane or so
intoxicated at the time of the offense that he was incapable of forming
the specific intent needed to commit first degree murder. This finding
must, of course, be read against the claim of inadequate consultation
by counsel which the court had already rejected.1 1 '

The court's generosity in finding counsel's conduct to be based
on sound trial strategy is most evident in its rejection of the claim that
counsel prejudiced the jury against the defendant by his comments
and disassociated himself from the defendant in telling the jury that
he had been appointed by the court, in referring to the defendant as a
murderer, and in describing the crime as "gross" and "heinous"." 2

Although the court acknowledged that "at first glance, these com-
ments, taken together, seem patently unreasonable," the court found
counsel's explanation for the comments sufficiently convincing and
that they reflected a sound trial strategy leading to the conclusion that
they did not fall below prevailing professional norms. Counsel ex-
plained that he often told a jury that he was serving as appointed
counsel in order to explain the absence of evidence which was not
available given the limitation on funds available to appointed counsel
to develop a defense; he also explained that his referral to the defend-
ant and the crime in the way that he did reflected his judgment that
there was overwhelming evidence of the defendant's guilt with the
consequence that he decided to be as candid with the jury in order to
build up his credibility and to be able to make an effective mens rea
defense which he determined was needed to be made to preclude a
conviction for first degree murder.

109. Id. at 1439-40.
110. Id. at 1440.
111. Id. at 1439.
112. Id. at 1440.
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The Fifth Circuit demonstrated its logical dexterity to the fullest
in its consideration of the defendant's claim of ineffective counsel
based on counsel's failure to present any evidence at the penalty phase
of the trial. The court first cited one of its own recent opinions for the
proposition that the decision not to present evidence at a sentencing
hearing is a matter of trial strategy "not to be second-guessed" by a
court "if based on an informed and reasoned practical judgment."' 1 3

Although conceding that it could not determine whether counsel's
failure to produce evidence at the penalty phase was "based on an
informed and reasoned practical judgment" because it was "not clear
to what extent counsel investigated the possibility of mitigating evi-
dence or even whether he discussed the subject" with defendant
before trial, the court, nonetheless, concluded that the claim of inef-
fective counsel was without merit because the court found that there
was not a reasonable probability, but for counsel's failure to present
any mitigating evidence, that the result of the penalty phase would
have been different.'14 The court based its conclusion on the fact that
the defendant had failed to specify the content of the testimony that
witnesses would have given at the penalty phase, even though the de-
fendant was quite specific in identifying the witnesses he claimed
should have been called. According to the court the defendant
"merely makes essentially conclusory allegations that, if given a
chance, several witnesses-his landlord, two doctors and one nurse he
knew in prison, a prison minister, and a sister-in-law-would have
supplied some mitigating, although unspecified, testimony. '", " This
characterization of the defendant's allegation led the court to the con-
clusion that the defendant had not established that he was prejudiced
by his counsel's failure to call these witnesses at the penalty phase.
The court bolstered its conclusion by quoting from one of its recent
opinions to the effect that: "The hypothetical or theoretical 'might
have beens' at a trial do not justify the issuance of a writ. Rather, the
petitioner must demonstrate that the 'might have beens' would have
been important enough to affect the proceedings' reliability.""' 16

The extent to which the Fifth Circuit is unwilling to overturn a

113. Id. at 1441 (citing Milton v. Procunier, 744 F.2d 1091, 1099 (5th Cir. Oct. 1984);
Knighton v. Maggio, 740 F.2d 1344, 1350 (5th Cir. Aug. 1984), cert. denied, 105 S. Ct. 306
(1984)).

114. Id.
115. Id.

116. Id. (quoting Larson v. Maggio, 736 F.2d 215, 218 (5th Cir. July), cert. denied, 105 S.
Ct. 598 (1984).
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death sentence based on ineffectiveness of counsel for failure to pres-
ent evidence at the penalty phase of a trial is seen most clearly in its
opinion in Celestine v. Blackburn." 7' Here as in Mattheson, the appel-
lant's claim of ineffectiveness of counsel was based on counsel's failure
to put on evidence at the penalty phase which the defendant asserted
prejudiced his ability to avoid the death penalty.' 8

The defendant maintained that the evidence which should have
been presented consisted of testimony of relatives, friends and em-
ployees of the defendant who would have testified to his affection for
his family and friends, their affection for him, his willingness to work
hard without complaint, his conscientiousness and his dependability,
his religious faith, and nonviolent disposition. Other evidence would
have included witnesses' pleas for defendant's life, intelligence tests
showing that defendant had a very low I.Q., and testimony that the
defendant was twenty-five years of age at the time of the crime.

The Fifth Circuit invoked one of its opinions from earlier in the
year for the standard by which the defendant's claim of ineffective
counsel was to be determined:

[T]hat the outcome of the jury's deliberations, in light of the state's
evidence showing the aggravated circumstances of the crime,
would [not] have been altered by other defense witnesses who
merely told more about the defendant [and] . . . that even if [de-
fendant's] counsel had offered the mitigating evidence that [defend-
ant] has discussed in his petition, that there is no reasonable
probability that the omitted evidence would have changed the
jury's conclusion that, in face of the overwhelming aggravating cir-
cumstances, the death penalty should be invoked." 9

The court then summarily dismissed the significance of the evidence
which the defendant maintained should have been offered at the pen-
alty phase. The court maintained that the testimony of defendant's
parents would have added little at the penalty phase of this criminal
proceedings since both had testified at the guilt phase. The court ap-
parently reached this conclusion without any need to determine the
content of the trial testimony, or need to determine whether any addi-
tional matters would have been brought out at the sentencing hearing.
The court dismissed the significance of evidence of the defendant's
low I.Q. since counsel had argued to the jury that the defendant's

117. 750 F.2d 353 (5th Cir. Dec. 1984).
118. Id. at 356-57; cf Mattheson v. King, 751 F.2d 1432, 1441-43 (5th Cir. Jan. 1985).
119. 750 F.2d at 357 (citing Willie v. Maggio, 737 F.2d 1372, 1394 (5th Cir. Aug. 1984)).
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psychological problems, impaired mental state during the crime, and
his underprivileged background were mitigating factors at the sen-
tencing hearing. The court stressed that the manner of the killing
suggested that any evidence which might have been introduced in
mitigation would have ultimately been a plea for mercy.

The Fifth Circuit was able to make a determination of lack of
prejudice in Celestine v. Blackburn without the benefit of an eviden-
tiary hearing by the trial court. Despite the defendant's claim that an
evidentiary hearing would have assisted the court in evaluating his
claim of ineffective counsel, the Fifth Circuit found that there was no
need for such a hearing since the defendant did not specify how such a
hearing would have been of assistance to the trial court. The court
dismissed the defendant's petition as consisting of conclusory allega-
tions which did not warrant an evidentiary hearing.120

V. CONCLUSION

The sixth amendment guarantee of counsel includes the right to
effective assistance of counsel. 2 ' The United States Supreme Court
has established a two-prong test which must be met in order to obtain
a reversal of a conviction on the basis of ineffective counsel: the de-
fendant first must show that counsel's performance was deficient and
that the deficient performance resulted in prejudice.' 22 The Fifth Cir-
cuit has required defendants to meet a heavy burden of proof in show-
ing incompetence by creating a strong presumption that counsel's
conduct was a result of a determined trial strategy 23 and a heavy
burden of proof in showing prejudice by creating a presumption that
the fact finder would not have found otherwise given whatever proof
was presented by the prosecution. 24 The end result seems to be that
the stronger the evidence in a case, the more the Fifth Circuit is will-
ing to overlook the deficiencies in the quality of representation in
criminal cases, including capital cases. There is a fatuous quality to
this position.

120. Id. at 358.
121. McMann v. Richardson, 397 U.S. 759, 771 (1970).
122. Strickland v. Washington, 104 S. Ct. 2052, 2064 (1984).
123. See supra text accompanying notes 94-116.
124. See supra text accompanying notes 117-20.
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