
TEXAS HOMESTEAD LAW

Commentary by Joseph W McKnight*

Texas Constitution Article XVI, Section 51

§ 51. Amount of homestead; uses

Sec. 51. The homestead, not in a town or city, shall consist of
not more than two hundred acres of land, which may be in one or
more parcels, with the improvements thereon; the homestead in a city,
town or village, shall consist of lot or lots amounting to not more than
one acre of land, together with any improvements on the land; pro-
vided, that the same shall be used for the purpose of a home, or as a
place to exercise the calling or business of the homestead claimant,
whether a single adult person, or the head of a family; provided also,
that any temporary renting of the homestead shall not change the
character of the same, when no other homestead has been acquired.

Commentary

This section of the General Provisions of our 1876 Constitution
has been amended three times: in 1970, in 1973 and in 1983, pursuant
to the provisions of the Constitution and applicable statutes then de-
fining the process of amendment. For the purposes of article XVI,
section 51, the only significant question raised by these provisions is
the effective date of an amendment.

Both before and after its amendment in 1972, article XVII, sec-
tion 1 provided that an amendment to the Constitution receiving a
majority of votes cast shall become a part thereof and that a procla-
mation of the amendment shall be made by the Governor. While the
proclamation of the Governor has long been regarded as irrelevant to
the effective date of an amendment, 2 the date of the canvass of the
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election has been treated as the date the amendment goes into effect,3

though some would argue that the proclamation makes the amend-
ment retroactive to the date of the election.4 Under the provision of
the Election Code5 in effect in 1970, the votes of the November 3
general election were canvassed seventeen days after the election was
held and the 1970 amendment therefore became effective on Novem-
ber 20, 1970. The 1973 amendment was ratified by the people on No-
vember 6, 1973 and became effective on November 23, 1973. In
accordance with the Election Code' as changed in 1981, the vote for
the amendment on November 8, 1983 was canvassed and effective on
November 29, 1983.

1985 Revisions to Texas Property Code, Chapter 41

Introductory Commentary

"Homestead" not only denotes the family home but indicates a
particular protection that is accorded to it. From one American state
to another the most significant protection of the home is that which is
given against seizure by the owner's creditors for payments of debts.
The long history of homestead protection under the Texas Constitu-
tion dates back to laws passed under the Republic.7 The Texas Con-
stitution of 1876 allowed the legislature to define the rural homestead
as broadly as two hundred acres and to provide an urban homestead
of a value up to five thousand dollars for a lot or lots at the time of
homestead designation, without improvement, which might be used
for both residential and business purposes. Thereafter the legislature
has always defined the homestead in terms of the maximum amount

3. Wilson v. State, 15 Tex. Crim. 150. 153 (1883); Sewell v. State, 15 Tex. Crim. 56, 61
(1883); Texas Water & Gas Co. v. Cleburne, 21 S.W. 393, 395 (Tex. Civ. App. 1892); Schwartz
v. Liberman & Co., 2 Willson 220, 221 (Tex. Civ. App. 1884); Op. Tex. Att'y Gen. No. 0-6278
(1944); Op. Tex. Att'y Gen. No. 0-2841 (1940).

4. See Christian v. Howeth, 522 S.W.2d 700 (Tex. Civ. App.-Fort Worth 1975, writ
ref'd n.r.e.).

5. Act of June 10, 1963, ch. 442, § 13. 1963 Tex. Gen. Laws 1138, 1142, repealed by Act
of May 28, 1981, ch. 219, § 1, 1981 Tex. Gen. Laws 536.

6. Act of May 28, 1981, ch. 219, § I, 1981 Tex. Gen. Laws 536, repealed by Act of June
7, 1985, ch. 310, § 1, 1985 Tex. Sess. Laws Serv. 2494 (Vernon).

7. See McKnight, Protection of the Family Home from Seizure by Creditors: The Sources
and Evolution ofa Legal Principle, 86 S.W. HisT. Q. 369 (1983). See also In re Allen, 725 F.2d
290, 291-93 (5th Cir. 1984); Williams v. Williams, 569 S.W.2d 867, 872-876 (Tex. 1978) (Cha-
dick, J., dissenting) (tracing homestead protection to its origin in Spanish law).
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