
The Discovery Rule Dies In A Medical Malpractice Case: Morrison
v. Chan, 699 S.W.2d 205 (Tex. 1985).

Betty Gray was diagnosed as having cervical cancer and received
radium treatments which were completed on February 13, 1980.1 In
September 1980, a urologist discovered a hole between Mrs. Gray's
bladder and vagina.2 Mrs. Gray filed her claim in October of 1982
against Dr. Rafael Chan, who had administered the treatments, as
well as Moncrief Radiation Center, Radiation Therapy and Chemo-
therapy Associates and Radiation Center.3 She alleged that negligent
administration of the treatments had caused the hole to develop.4

Mrs. Gray later died and her administratrix, Hannah Morrison, was
substituted as plaintiff.5 All defendants moved for summary judg-
ment on the basis of the statute of limitations as provided in the Medi-
cal Liability and Insurance Improvement Act (MLIIA).6 Morrison
challenged the statute on constitutional grounds and objected to the
court's construction of the statute.7 The trial court granted the mo-
tion for summary judgment and the court of appeals affirmed.' The
Texas Supreme Court granted writ of error and affirmed the judgment
of the appeals court.9 The supreme court held that the legislature had
abolished the discovery rule with its passage of the MLIIA and estab-
lished an absolute two-year statute of limitations in medical malprac-
tice suits.,O The court held that the statute did not violate the "open
courts" provision of the Texas Constitution as it applied to this

1. Morrison v. Chan, 699 S.W.2d 205, 206 (Tex. 1985).
2. Id.
3. Id. Mrs. Gray filed suit two years and eight months after her last treatment. She

mailed a letter with statutory notice of her claim in July 1982, two years and five months after
treatment. Id.

4. Id.
5. Id.
6. Id. The MLIIA provides in pertinent part:
Notwithstanding any other law, no health care liability claim may be commenced
unless the action is filed within two years from the occurrence of the breach or tort or
from the date the medical or health care treatment that is the subject of the claim or
the hospitalization for which the claim is made is completed . ...

TEX. REV. CIV. STAT. ANN. art. 4590i, § 10.01 (Vernon Supp. 1986).
7. 699 S.W.2d at 206.
8. Morrison v. Chan, 668 S.W.2d 483 (Tex. App.-Fort Worth 1984), affid, 699 S.W.2d

205 (Tex. 1985).
9. 699 S.W.2d at 206.

10. Id. at 208.
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plaintiff."

I. THE DISCOVERY RULE AND JUDICIAL UNCERTAINTY

A. Development of the Discovery Rule

The Supreme Court of Texas adopted the discovery rule in 1967
in Gaddis v. Smith.'2 In Gaddis, a patient had sued her doctor when
she discovered that a sponge had been left in her body during a Caesa-
rean section, which she had undergone five years earlier.I3 The appli-
cable statute of limitations was article 5526 which required that a
personal injury action be brought within two years of the time the
cause accrued. 4

The court recognized that the purpose of the statute was to pre-
vent stale claims and not to deny a cause of action when the patient
could in no way discover the injury within the limitations period. 5

To prevent this harsh result, the court adopted the discovery rule
which would toll the statute of limitations until the patient "learns of,
or, in the exercise of reasonable care and diligence, should have
learned of" the injury. 16 The court reasoned that the statute began to
run when the cause "accrued" and that it did not accrue until the
patient knew of the injury.' 7 The Gaddis court was careful to limit
the application of the rule to cases where a foreign object was left in
the patient's body. 18 The court reasoned that the presence of physical

11. Id. at 207. The Texas open courts provision provides in pertinent part: "All courts
shall be open, and every person for an injury done him, in his lands, goods, person or reputa-
tion, shall have remedy by due course of law." TEX. CONST. art. I, § 13. The court initially
concluded that Morrison had not properly preserved her equal protection argument under the
state and federal constitutions. It limited its discussion to her "strongest due process argu-
ment" under the open courts provision. 699 S.W.2d at 206-07. On motion for rehearing,
Morrison attempted to argue that the deceased's illness should toll the statute but the court
held that the point was not preserved for review. Id. at 208.

12. 417 S.W.2d 577 (Tex. 1967).
13. Id. at 578.
14. Id. Article 5526 provided in pertinent part: "There shall be commenced and prose-

cuted within two years after the cause of action shall have accrued, and not afterwards, all
actions or suits in court of the following description: . . . Actions for injury done to the
person of another." Act of March 4, 1897, ch. 14, § 1, 1897 Tex. Gen. Laws 12, 10 H. Gam-
mel, Laws of Texas 1066 (1898), repealed by Act of June 16, 1985, ch. 959, § 9(1), 1985 Tex.
Gen. Laws 7218, 7218-19. Codified in TEX. CIv. PRAC. & REM. CODE ANN. § 16.003(a)
(Vernon 1986).

15. 417 S.W.2d at 578-80.
16. Id. at 580.
17. Id. at 580-81.
18. Id. at 581.
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evidence would do less harm to the policies behind the limitations
period. ' 9

The limitation placed on use of the discovery rule in Gaddis was
later abrogated by the supreme court decision in Hays v. Hall.20 In
Hays, the plaintiff had undergone a vasectomy and, more than a year
later, discovered that his wife was pregnant.2 The supreme court rea-
soned that the patient could not possibly have known of the failure of
the operation until his wife became pregnant and to deny his suit
would be "so absurd and so unjust [that it] ought not to be
possible."22

Application of the discovery rule was further expanded by the
Corpus Christi Court of Appeals in Grady v. Faykus.23 The Grady
court applied the rule to a plaintiff who alleged that negligent admin-
istration of X-ray therapy had caused a severe skin condition.24 The
patient was unaware of the cause of her condition until she consulted
another doctor almost a year after the treatments.2 5 The court of ap-
peals interpreted the supreme court decision in Hays as meaning that
the discovery rule could be used in all cases where the patient could
not learn of the injury until after the treatment was completed. 6

This became the accepted interpretation of Hays until the
supreme court opinion in Robinson v. Weaver.2 7 The Robinson court
accepted the use of the discovery rule in negligent treatment cases but
distinguished its use in misdiagnosis cases .2  The court explained that
misdiagnosis cases relied too heavily on expert opinion to prove negli-
gence and concluded that the lack of physical evidence would offend
the legislative purpose in establishing a statute of limitations.2 9 The
court held that Weaver's claim, alleging that Dr. Robinson had mis-
diagnosed and performed surgery on the wrong vertebrae disc, was

19. Id. The court reasoned that the foreign objects cases were less susceptible to fraudu-
lent prosecution and that there was less evidentiary need of memories and records. Id.

20. 488 S.W.2d 412 (Tex. 1972).
21. Id. at 413.
22. Id. at 414.
23. 530 S.W.2d 151 (Tex. Civ. App.-Corpus Christi 1975, writ refd n.r.e.).
24. Id. at 152.
25. Id.
26. Id. at 153-54.
27. 550 S.W.2d 18 (Tex. 1977).
28. Id. at 20-22.
29. Id. The court reasoned that stale and fraudulent claims would be more likely in

misdiagnosis cases and that it would be too difficult for a physician to prove that his diagnosis
was based on state of the art knowledge at the time it was given. Id. at 21.
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barred by the two-year statute.3°

B. A New Statute of Limitations and the Uncertain Fate of the
Discovery Rule

In 1975 the Texas Legislature recognized a medical malpractice
insurance crisis and passed the Professional Liability Insurance for
Physicians, Podiatrists, and Hospitals Act (PLIPPHA) to alleviate
the crisis.3 ' In 1977 this act was repealed and replaced by the Medi-
cal Liability and Insurance Improvement Act (MLIIA) which was
enacted for the same purpose.3 2 The pertinent statute of limitations
provisions of the PLIPPHA and the MLIIA have been held to be
substantially the same for the purposes of court interpretation. 33 For
this reason, the rationale used in cases interpreting the PLIPPHA are
equally applicable to the current MLIIA statute of limitations.34

These statutes require that a medical malpractice suit be filed within
two years of the "breach or tort" or within two years from the date of
the last treatment. 35 The key difference between article 5526, inter-
preted in Gaddis, and the PLIPPHA-MLIIA statutes is that the ac-
crual language in 5526 is absent in the new statutes.36

30. Id. at 22. A dissenting opinion by Justice Pope, joined by Justices McGee, Johnson
and Yarbrough, argued that the underlying purposes of the statute would not be defeated by
application of the discovery rule to misdiagnosis cases. He asserted that the purpose of the
statute was to encourage prompt filing and that a plaintiff unaware of injury would not be
guilty of delaying the suit. Id. at 23 (Pope, J., dissenting).

31. Morrision v. Chan, 699 S.W.2d 205, 208 (Tex. 1985). The PLIPPHA provides in
pertinent part:

Notwithstanding any other law, no claim . . . for compensation for a medical treat-
ment or hospitatlization may be commenced unless the action is filed within two
years of the breach or the tort complained of or from the date the medical treatment
that is the subject of the claim or the hospitalization for which the claim is made is
completed ....

Professional Liability Insurance for Physicians, Podiatrists, and Hospitals Act, ch. 330, § 4,
1975 Tex. Gen. Laws 864, 865, repealed by Medical Liability and Insurance Improvement Act,
ch. 817, pt. 4, § 41.03, 1977 Tex. Gen. Laws 2039, 2064.

32. TEX. REV. CIV. STAT. ANN. art. 4590i, § 1.02 (Vernon Supp. 1986). See supra note
6.

33. E.g., Melendez v. Beal, 683 S.W.2d 869, 871 (Tex. App.- Houston [1st Dist.] 1984,
no writ).

34. 683 S.W.2d at 871.
35. See supra notes 6 and 31.
36. See 699 S.W.2d at 208. Compare Law of March 4, 1897, ch. 14, § 1, 1897 Tex. Gen.

Laws 12, 10 H. Gammel, Laws of Texas 1069 (1898), repealed by Act of June 16, 1985, ch.
959, § 9(1), 1985 Tex. Gen. Laws 7218, 7218-19, with Professional Liability Insurance for
Physicians, Podiatrists, and Hospitals Act, ch. 330, § 1, 1975 Tex. Gen. Laws 864, repealed by
Medical Liability and Insurance Improvement Act, ch. 817, § 41.03, 1477 Tex. Gen. Laws
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The first court to consider the fate of the discovery rule under the
PLIPPHA statute of limitations was the Amarillo Court of Appeals
in Littlefield v. Hays.37 In Littlefield, the plaintiff had undergone a
hysterectomy in February 1976 and was diagnosed as having an ova-
rian tumor in October 1976.38 She filed a malpractice suit in October
1978 and the defendant doctor pleaded the statute of limitations.39

Littlefield challenged the statute on constitutional grounds.4° Before
reaching the constitutional question, the court stated without elabora-
tion that the PLIPPHA abolished the discovery rule.41 The court
then held that abolition of the discovery rule did not violate the Texas
"open courts" provision.42

The open courts provision as found in the Texas Constitution
states that "[a]ll courts shall be open, and every person for an injury
done him, in his lands, goods, person or reputation, shall have remedy
by due course of law."' 43 The Littlefield court reasoned that an abso-
lute two-year limitations period did not deny a remedy in court, but
only set an outside limit on the time in which a suit could be
brought. 44 The court concluded that to hold that the discovery rule
could not be abolished by the legislature would be to raise the rule to
constitutional proportions which that court refused to do.45

The supreme court first addressed the constitutionality of the
PLIPPHA in Sax v. Votteler.4 6 While the court never addressed the
status of the discovery rule, its open courts analysis became exceed-

2039, 20a 4, and TEX. REV. CIV. STAT. ANN. art. 4590i, § 10.01 (Vernon Supp. 1986) (perti-
nent provisions at supra notes 6, 14 and 31) (article 5526 provided that action be brought
within two years of time cause accrued and PLIPPHA and MLIIA contained such language).
See Edgar, Statute of Limitations: Current Law, MEDICAL MALPRACTICE CONFERENCE J-l-3
(Apr. 11, 1986) (available in materials for conference, sponsored by Texas Tech. School of Law
and St. Mary's School of Law) (outlining succession of statutes).

37. 609 S.W.2d 627 (Tex. Civ. App.-Amarillo 1980, no writ).
38. Id. at 628.
39. Id.
40. Id.
41. Id. at 629.
42. Id. at 630. The court also addressed and rejected an equal protection argument be-

cause the court found that no suspect class or fundamental right was threatened and that the
statute was rationally related to the purpose of stabilizing malpractice insurance rates. Id. at
629-30. Later courts have failed to reach any equal protection challenges, finding instead that
the open courts provision is determinative. See Sax v. Votteler, 648 S.W.2d 661, 664 (Tex.
1983) (court chose not to address constitutional arguments beyond open courts provision).

43. TEX. CONST. art. I, § 13.
44. 609 S.W.2d at 630.
45. Id.
46. 648 S.W.2d 661 (Tex. 1983).
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ingly important in subsequent decisions. In Sax, the PLIPPHA was
asserted against a minor whose fallopian tube had been mistakenly
removed during an appendectomy.47 The court limited its analysis to
the statute's constitutionality under the open courts provision when
applied to a minor.4 "

After outlining the history of the application of the open courts
provision, the court developed a two-pronged test to determine the
constitutionality of the statute.4 9 First, the plaintiff must show that he
has a cognizable common law cause of action that is being re-
stricted.50 Second, the plaintiff must show that the restriction is un-
reasonable or arbitrary when balanced against the purpose and basis
of the statute.51

The court applied this two-pronged test and concluded that the
statute was unconstitutional as applied to minors.52 To satisfy the
first prong of the test, the court noted the long history in Texas of a
minor's common law right to recover for injuries.53 Applying the sec-
ond prong, the court reasoned that while the purpose of the statute
was legitimate, it was unreasonable when weighed against the result-
ing abrogation of a child's right to redress. 4 The Sax court noted
that a minor had no right to sue until reaching the age of majority and
parents could not be relied upon to protect the minor's rights before
that time. 5

In Borderlon v. Peck, the supreme court held that fraudulent con-
cealment was viable as a defense to the MLIIA statute of limita-

47. Id. at 663. The PLIPPHA provided that minors under age six had until their eighth
birthday to file suit. Professional Liabiltiy Insurance for Physicians, Podiatrists, and Hosp-
titals Act, ch. 330, § 1, 1975 Tex. Gen. Laws 864 (repealed 1977). The MLIIA extended this
period and required that minors under age twelve had until their fourteenth birthday to file.
TEX. REV. CIv. STAT. ANN. art. 4590i, § 10.01 (Vernon Supp. 1986). In Sax the statute was
also asserted against the parents of the patient but the court dealt with this issue separately.
The court found that the parents had negligently allowed the statute to run and held that any
cause of action in their own right was barred. 648 S.W.2d at 667. It is interesting to note that
the supreme court never discussed the status of the discovery rule under the PLIPPHA. Addi-
tionally, the date of discovery of the injury is absent from the court's fact statement rendering
it impossible to determine whether the filing would have been timely under the discovery rule.
Id. at 663.

48. 648 S.W.2d at 664.
49. Id. at 664-66.
50. Id. at 666.
51. Id.
52. Id. at 666-67.
53. Id. at 666.
54. Id. at 667.
55. Id. at 666-67.
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tions. 56  The majority opinion in Borderlon failed to discuss the
discovery rule but Justice Barrow, in a dissenting opinion, argued that
the doctrine of fraudulent concealment and all judge-made exceptions
to the MLIIA had been abolished by the statute." This dissent was
joined by Justices Pope, Campbell and Wallace and would seem to
indicate that at least these four supreme court justices agreed with the
Littlefield court that the discovery rule had been abolished.

Uncertainty over the status of the discovery rule became readily
apparent in Nelson v. Krusen." The plaintiffs in Nelson brought a
wrongful birth suit against their doctor when they discovered that he
had negligently advised them that Mrs. Nelson was not a genetic car-
rier of muscular dystrophy. 9 The Nelsons were advised by their doc-
tor in 1976 and it was not until 1980 that their child was diagnosed as
having muscular dystrophy.' The supreme court held that the
PLIPPHA as applied to individuals who were unable to discover their
injury within the two-year limitation was unconstitutional under the
open courts provision.6'

In holding the statute unconstitutional, the court reasoned that
the open courts provision created the guarantee of a remedy by due
course of law and that "the legislature [had] no power to make a rem-
edy by due course of law contingent on an impossible condition." 62

56. 661 S.W.2d 907, 909 (Tex. 1983). Fraudulent concealment is based on equitable es-
toppel and estops a defendant from relying on the statute of limitations if he was under a duty
to disclose information that would reveal a cause of action and failed to disclose. Id. at 908.

57. Id. at 909 (Burrow, J., dissenting).

58. 678 S.W.2d 918 (Tex. 1984). The current opinion in Nelson was substituted for a
previous opinion which was withdrawn. Id. at 919. The prior decision of the court expressly
held that the PLIPPHA abolished the discovery rule and that the statute was not unconstitu-
tional under the open courts provision. Nelson v. Krusen, 27 Tex. Sup. Ct. J. 82, 83 (Nov. 19,
1983), withdrawn, 678 S.W.2d 918 (Tex. 1984). Prior to substitution of the current opinion, at
least four courts strictly applied the statute. See Stephens v. James, 673 S.W.2d 299 (Tex.
App.-Dallas 1984, writ refd n.r.e.) (holding discovery rule was abolished but fraudulent con-
cealment was still viable); Atha v. Polsky, 667 S.W.2d 307 (Tex. App.-Austin 1984, writ refd
n.r.e.) (holding discovery rule abolished and barring plaintiff's action); Phillips v. Sharpstown
General Hospital, 664 S.W.2d 162 (Tex. App.-Houston [1st Dist.] 1983, no writ) (holding
discovery rule inapplicable to MLIIA); Neie v. Stevenson, 663 S.W.2d 917 (Tex. App.-
Amarillo 1983, no writ) (court applies the MLIIA strictly and provides a good published
discussion of withdrawn opinion in Nelson).

59. 678 S.W.2d at 919.

60. Id. at 920.

61. Id. at 922.

62. Id. at 921.
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The court was careful to distinguish Robinson v. Weaver.63 The court
noted two differences between the cases. First, the plaintiff in Robin-
son discovered his injury within the two year period and had time to
sue even if the discovery rule was not available to toll the statute. 64

Second, the constitutional open courts provision was not raised in
Robinson.65

The Nelson court expressly stated that the PLIPPHA "contains
no accrual language and thus imposes an absolute two-year statute of
limitations, regardless of when the injury was discovered. ' 66 Had it
not been for the court's attempt to distinguish Robinson, a discovery
rule case, and a concurring opinion by Justice Robertson concluding
that the status of the discovery rule should be reserved for an appro-
priate case,67 the fate of the discovery rule might have been sealed by
the court's statement.

The next supreme court case to consider the malpractice statute
of limitations was Neagle v. Nelson.68 In a short opinion, the majority
decision restricted its discussion to the constitutionality of the statute
as applied to a patient who discovered a sponge in her stomach more
than two years after an appendectomy. 69 Relying on Sax and Nelson,
the court concluded that the statute violated the open courts provi-
sion when applied to that patient and that her claim was not barred.7"
Justices Robertson and Kilgarlin wrote separate concurring opinions
which certified that the status of the discovery rule was still open to
debate.71

Justice Kilgarlin, in his concurring opinion in Neagle, was con-
vinced that the MLIIA had abolished the discovery rule.72 For this
reason, he concluded that when the court was called upon to deter-
mine how long a plaintiff had to sue (once it was determined that the
two-year legislative period did not apply), a period of two years from
the date of discovery could not be properly reinstated by the court.7 3

63. Id. at 923. Remember that, in Robinson, the court refused to apply the discovery rule
to misdiagnosis cases. See supra text accompanying note 28.

64. 678 S.W.2d at 923.
65. Id.
66. Id. at 920.
67. Id. at 928 (Robertson, J., concurring).
68. 685 S.W.2d 11 (Tex. 1985).
69. Id. at 12.
70. Id.
71. Id. at 12-15 (Robertson, J., concurring; Kilgarlin, J., concurring).
72. Id. at 14.
73. Id.

[Vol. 17:10091016
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Justice Kilgarlin suggested the workers' compensation rule which
would require a showing of good cause as to why the plaintiff delayed
in filing suit.7 4

Justice Robertson stated that his concurring opinion was written
to assure that courts and litigants did not "mistakenly conclude" that
the supreme court had reached a decision on the abolition of the dis-
covery rule.7" Robertson was not convinced that the MLIIA com-
pelled the abolition of the discovery rule and considered it an open
question.76 In response to Justice Kilgarlin's suggestion that workers'
compensation law provide an answer for what a permissible delay
would be for a plaintiff under the open courts provision,77 Justice
Robertson was unable to accept the analogy between worker's com-
pensation law and medical malpractice. 78 Robertson did note that if
the court found that the discovery rule was consistent with the
MLIIA and the statute was unconstitutional as applied to a plaintiff, a
proper period for filing would be two years from the date of
discovery.79

II. MORRISON V. CHAN

In Morrison v. Chan, the plaintiff sued for malpractice when she
was diagnosed as having a hole in her bladder.80 She alleged that the
hole was a result of negligent administration of radium treatments. 8'
The suit was filed two years and eight months after her last treatment
and all defendants moved for and were granted summary judgment
on the basis of the Medical Liability and Insurance Improvement Act
(MLIIA) statute of limitations.82 The supreme court affirmed the
judgment and held that the statute did not violate the open courts

74. Id. at 14-15. Worker's compensation law requires that a plaintiff show good cause for
his or her late filing. The applicable test is whether the plaintiff prosecuted the claim with the
diligence of an ordinary prudent person under similar circumstances. Id. at 14. See TEX.
REV. CIv. STAT. ANN. art. 8307, § 4a (Vernon Supp. 1986).

75. Id. at 13 (Robertson, J., concurring).
76. Id.
77. Id. at 14-15 (Kilgarlin, J., concurring).
78. Id. at 13 (Robertson, J., concurring).
79. Id. It should be clarified that the question of a proper filing period as discussed by

these justices will only arise if the MLIIA is determined to be unconstitutional as applied to a
plaintiff. In substance, the question is this: If the two-year statute of limitations does not
apply to this plaintiff, how long from the date of discovery does the plaintiff have to file suit?

80. 699 S.W.2d 205, 206 (Tex. 1985).
81. Id.
82. Id.
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provision as applied to this patient and that the discovery rule had
been abolished when the statute was passed. 3

The court first addressed Morrison's constitutional challenge and
concluded that her reliance on prior cases holding the statute uncon-
stitutional was misplaced. 4 The court, citing Nelson v. Krusen, stated
that the Professional Liability Insurance for Physicians, Podiatrists,
and Hospitals Act (PLIPPHA) was "unconstitutional. . .to the ex-
tent it purports to cut off an injured person's right to sue before the
person has a reasonable opportunity to discover the wrong and bring
suit."'85 As in Nelson, the Morrison court distinguished its decisions in
Sax v. Votteler and Robinson v. Weaver, reasoning that the adult liti-
gants in those cases, as in the present case, discovered their injuries
within the two year period and had ample time to sue before the stat-
ute ran.86 The court perceived no reason to strike down a statute that
might operate unconstitutionally in another case.87

The court next addressed Morrison's proposed construction of
the MLIIA. Morrison argued that the statute should begin to run at
the later of three events; the breach, the tort or the date of final treat-
ment.88 She argued further that the tort was not complete until she
discovered her injury. 89 The court rejected her construction and con-
cluded that the discovery rule had been abolished when the legislature
adopted the MLIIA.9°

In rejecting Morrison's proposed construction, the court rea-
soned that the purpose of the statute was to alleviate the malpractice
insurance crisis with an absolute two-year statute of limitations on
malpractice claims.9' They noted that the legislature had before it the
accrual language from article 5526 when it passed the MLIIA and its
predecessor, the PLIPPHA, and concluded that the language was ex-
cluded for the purpose of abolishing the discovery rule.92 The court
also interpreted its language in Nelson as having already abolished the
discovery rule and stated that Morrison's interpretation of the term

83. Id. at 207-08.
84. Id. at 207.
85. Id. (emphasis omitted).
86. Id.
87. Id.
88. Id.
89. Id.
90. Id. at 208.
91. Id.
92. Id.
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"tort" would have the court reinstate it. 9 3

The Morrison court concluded that the Nelson decision had abol-
ished the discovery rule, but Morrison should instead be the case cited
for that proposition. It is clear from Justice Robertson's concurrence
in Nelson and the concurrences of both Justices Robertson and Kil-
garlin in Neagle v. Nelson that the status of the discovery rule under
the MLIIA was unsettled as of the time Morrison was decided.94

The conclusion of the Morrison court followed from its prior de-
cisions. The adoption of the discovery rule in Gaddis v. Smith was
based on the construction of the accrual language in article 5526. 91
The court could have adopted the construction urged by Morrison
and by the dissent in the court of appeals opinion,96 both arguing that
a tort was not complete until the injured party had cognizable dam-
ages in a court of law,97 and that a party could not maintain a negli-
gence action without the essential elements of a civil wrong and
evidence of the resulting damages. 98 This construction, however,
would invalidate the holding in Nelson. While the holding in Sax v.
Votteler would still be viable as to minors,99 the Nelson holding that
the statute was unconstitutional as applied to unknowing plaintiffs
would not be logical if the discovery rule were present to toll the stat-
ute until discovery."

With the final abolition of the discovery rule, Morrison will stand
as a starting point for development of the open courts provision as a

93. Id. See supra text accompanying note 66.
94. See supra text accompanying note 67, 72-79. See also Comment, The Current Status

of the Open Courts Provision and the Discovery Rule in Texas. In a State of Limbo After
Krusen, 16 TEX. TECH. L. REV. 765, 780-82 (1985) (poses questions left unanswered by
Nelson).

95. 417 S.W.2d 577, 578 (Tex. 1967).
96. Morrison urged that the term "tort," used in the MLIIA, required that the right to a

judicial remedy accrue. Justice Hill, dissenting in the appeals court decision of Morrison, ar-
gued that an action in tort could not be maintained until actual damages could be established.
Compare Morrison v. Chan, 699 S.W.2d 205, 208 (Tex. 1985) with Morrison v. Chan, 668
S.w.2d 483, 485-86 (Tex. App.-Fort Worth 1984) (Hill, J., dissenting), afid, 699 S.W.2d 205
(Tex. 1985).

97. Morrison v. Chan, 668 S.W.2d 483, 485 (Tex. App.-Fort Worth 1984) (Hill, J.,
dissenting), affid, 699 S.W.2d 205 (Tex. 1985).

98. Id. at 485-86.
99. The Sax opinion, holding the PLIPPHA unconstitutional as applied to minors, was

based on the rationale that minority was a disability. The existence of the discovery rule was
irrelevant because the plaintiff was unable to sue until age 18 whether or not she was aware of
the injury at age 11. Sax v. Votteler, 648 S.W.2d 661, 664-65 (Tex. 1983).

100. See Nelson v. Krusen, 678 S.W.2d 918, 921 (Tex. 1985) (legislature has no power to
make a remedy contingent upon an impossible condition).
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substitute for protecting against harsh application of the statute of
limitations. 0 ' The constitutional analysis in Morrison has already be-
gun the development.

The Robertson-Kilgarlin debate in Neagle has been narrowed.
Both justices noted that if the discovery rule were abolished, the court
would be required to determine how long the plaintiff had to sue if the
MLIIA was determined to be unconstitutional as applied to them.10 2

The Morrison decision has virtually eliminated the option that the
plaintiff have two years from the date of discovery to file suit. The
court established that discovery within the two-year limit renders it
an absolute limitation and indicates that reliance on the discovery rule
would offend the legislative purpose.1 "3

The question of what time period will apply to discovery of in-
jury outside the two year limit remains to be decided. The court
could arguably adopt a two-year limit from the date of discovery and
reason that once the statute is determined to be unconstitutional
under the open courts provision, that the legislative purposes behind
the statute are irrelevant. The value of this or a similar option is that
it will allow summary judgment without a question of fact in appro-
priate cases. Judicial efficiency should be a concern when choosing an
alternative.

The court also has the option suggested by Justice Kilgarlin; a
"good cause" test as used in workers' compensation cases."o A simi-
lar test could be developed from the court's own language in Nelson;
that the right to sue should not be cut off "before the person has a
reasonable opportunity . . . to bring suit."'0 5 The fact question
would be whether the plaintiff had a reasonable opportunity and neg-
ligently delayed filing. While these tests are flexible, they create fact
issues that would delay dismissal of stale claims.

101. Courts have used the open courts provision to strike down statutes in other areas.
See McCrary v. City of Odessa, 482 S.W.2d 151, 154 (Tex. 1972) (excused minor from compli-
ance with notice requirement in city charter); Hanks v. City of Port Arthur, 121 Tex. 202, 205-
07, 48 S.W.2d 944, 947-48 (1932) (city ordinance requiring notice of defect in streets 24 hours
before accident occurred held unconstitutional); Detar Hosp. Inc. v. Estrada, 694 S.W.2d 359,
366 (Tex. App.-Corpus Christi 1985, no writ) (statute limiting recovery in medical malprac-
tice cases held unconstitutional).

102. 685 S.W.2d 11, 13-15 (Tex. 1985) (Robertson, J., concurring, Kilgarlin, J., concur-
ring). See generally Edgar, supra note 36, at J-20-26 (discussing Morrison court's treatment of
discovery rule).

103. 699 S.W.2d at 207-08.
104. 685 S.W.2d at 14-15. See supra note 74.
105. 678 S.W.2d at 923.
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While the applicable time period will be a prime concern of
courts and attorneys, the courts will also be called upon to determine
what is a reasonable time to discover an injury and bring suit when an
injured party discovers his injury just prior to the running of the stat-
ute. The language in Morrison would justify holding either that the
statute is absolute regardless of discovery, or that discovery too close
to the running of the statute would not offer the plaintiff a reasonable
opportunity to bring suit.1 1

6 It is hoped that the court will use the
flexible language to avoid harsh results.

A further issue raised in Morrison, but not preserved for appeal,
was whether a disability would toll the running of the statute. 107

Morrison had attempted to argue that the deceased's illness should
have tolled the statute.108 Sax would seem to indicate that the court
would hold the statute unconstitutional where a disability made com-
pliance impossible. 10 9 The proposed argument would be that the disa-
bility rendered the statute unreasonable under the open courts
provision.

While the Sax view seems more viable under prior cases, it might
also be argued that a defense based on the statute of limitations would
be estopped where a disability existed. It has already been held by the
supreme court in Borderlon v. Peck that the MLIIA does not abolish
the equitable remedy of fraudulent concealment." 0 On the proper
facts, it could be argued that the defendant was responsible for the

106. 699 S.W.2d at 207-08.
107. Id. at 208.
108. Id.
109. 648 S.W.2d at 667. The Texas Supreme Court has interpreted the language in the

MLIIA, "[N]otwithstanding any other law ... ," as overriding a statutorily granted tolling of
the statute. Hill v. Milani, 686 S.W.2d 610, 611 (Tex. 1985). In Hill, the court refused to toll
the statute when the defendant doctor was out of the state. 686 S.W.2d at 611. See also TEX.
CIV. PRAC. & REM. CODE ANN. § 16.063 (Vernon 1986) (tolling limitations statutes while
defendant is absent from state). The Eastland Court of Appeals used Hill and language in the
MLIIA to hold that a mental disability did not toll the statute. Desemo v. Gafford, 692
S.W.2d 571, 574 (Tex. App.-Eastland 1985, writ ref'd n.r.e.). The MLIIA states in pertinent
part that, "[e]xcept as herein provided, this subchapter applies to all persons regardless of
minority or other legal disability." TEX. REV. CIV. STAT. ANN. art. 4590i, § 10.01 (Vernon
Supp. 1986). The appeals court found that a statute tolling a limitations period for a "person
of unsound mind" was not an exception to the MLIIA. 692 S.W.2d at 574. See also TEX. CIV.
PRAC. & REM. CODE ANN. § 16.001(a)(3) (Vernon 1986). The decisions in Hill and Desemo
do not compel the conclusion that a disability will not toll the MLIIA statute of limitations.
The supreme court in Sax has already determined that a legal disability could render the
MLIIA unconstitutional and, therefore, inapplicable under the open courts provision. 648
S.W.2d at 667.

110. 661 S.W.2d 907, 909 (Tex. 1983).
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disability and should not be allowed to rely on the statute of
limitations.

A further question remaining is whether the limitation expressed
in Robinson v. Weaver will be applied to application of the open courts
provision.I1 I The rationale in Robinson could be used to tilt the bal-
ance in favor of the statute under the second prong of the Sax test. In
Robinson the court refused to apply the discovery rule to misdiagnosis
cases and reasoned that the lack of physical evidence in such cases
made the legislative purpose behind the statute of limitations more
compelling. ' 2 Under the Sax test, the plaintiff must establish that a
recognized cause of action is restricted and that the restriction is un-
reasonable when weighed against that person's right to recovery.II3

Under these decisions the court may find that the balance tilts toward
the statute in misdiagnosis cases.

While this conclusion is plausible, a more realistic conclusion is
that Robinson has no application to the MLIIA. In Robinson, the
court was interpreting article 5526, enacted with the purpose of elimi-
nating stale claims.' 14 The purpose behind the MLIIA was to allevi-
ate the malpractice insurance crisis. 115 While eliminating stale claims
is a legitimate and necessary goal, the alleviation of a perceived medi-
cal malpractice crisis might not be as weighty a consideration.' 1

6 In
the final analysis, it is likely that the court will side with the injured
plaintiff, rather than deny a remedy on the basis of a slippery legisla-
tive purpose.

It might also be argued that Robinson was rejected in Nelson.
The Nelson court attempted to distinguish Robinson on the rationale
that no constitutional question was raised in that case." 7 The court
did not speculate on what would have been decided if the issue had
been raised. The court's attempt to distinguish Robinson can be ex-
plained as a preservation of its rule in the event that the discovery rule
could be found consistent with the statute.

111. See 550 S.W.2d 18, 22 (Tex. 1977). This issue was raised prior to Morrison when the
supreme court decided Nelson. See Comment, The Current Status of the Open Courts Provision
and the Discovery Rule in Texas. In a State of Limbo After Krusen, 16 TEX. TECH. L. REV.
765, 782-83 (1985).

112. 550 S.W.2d at 21.
113. See 648 S.W.2d at 666.
114. 550 S.W.2d at 20.
115. 699 S.W.2d at 208.
116. See 678 S.W.2d at 926 (Robertson, J., concurring) (discussing relative differences be-

tween statutes of limitations and statutes of repose).
117. 678 S.W.2d at 923.
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The facts in Nelson also indicate that Robinson was being aban-
doned in cases involving the open courts provision. The doctor in
Nelson never treated the plaintiff but only advised her. I' These facts
would appear to fall into the category of misdiagnosis cases.

If the Robinson distinction is inconsistent with the open courts
provision, the constitutional challenge could prove to be more valua-
ble to plaintiffs than the discovery rule. All malpractice cases in
which the injury is not discovered until after the running of the stat-
ute could be brought to trial. Additionally, if the courts are liberal in
tolling statutes for purposes of disability and lack of a "reasonable
opportunity" to sue, the discovery rule may not be missed at all.

III. CONCLUSION

Morrison v. Chan abolished the discovery rule." 9 The court rea-
soned that the legislature rejected the accrual language in the previous
statute for that purpose. 2 It remains to be decided whether the open
courts provision will be interpreted to allow for flexibility in applica-
tion of the statute of limitations under the MLIIA. If the courts are
liberal, the discovery rule should not be missed. If the courts choose
strict application of the statute, the loss of the discovery rule will
eliminate previously viable claims.

Diana Porter

118. Id. at 919.
119. 699 S.W.2d at 208.
120. Id.
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