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I. INTRODUCTION

In today's housing market the cost of home ownership seems to
be out of the reach of many Americans.' In fact, the family with an
average income is unable to afford the cost of the average home.2

This unpleasant fact raises concerns over the potential inability to
supply the American consumer with an adequate supply of affordable
housing for home ownership purposes. As a result it also puts in-
creased emphasis on the question of the supply and affordability of
rental housing as an alternative to home ownership. In this respect
the presence or absence of legislative rent controls will play an impor-
tant role in determining the supply and ultimately the affordability of
rental housing while indirectly affecting the supply and demand of
"ownership" housing.

Fortunately for the State of Texas, there appears to be no major
Texas city with an actively implemented rent control program and to
date, only one case has arisen in the Texas courts concerning rent
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1. See HOUSING SUPPLY AND AFFORDABILITY 11-28 (F. Schnidman & J. Silverman
eds. 1983).

2. See 18 LAND USE DIG. 1, 1-2 (Jan. 15, 1985) (Survey of 32 major metropolitan areas.
The average purchase price of a new home is approximately $94,000. The average cost of a
new home based on a national average is approximately $70,200. With average gross house-
hold income in the United States being approximately $24,000 per year the average American
cannot afford the cost of the average home.); see also HOUSING SUPPLY AND AFFORDABILITY,

supra note 1, at 11-28.
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controls.3 This case dealt with the technicalities of federal controls on
rents implemented during the Second World War.4 Other than for
this dated case concerning federal rent controls the judicial landscape
of Texas is free of litigation concerning legislative restrictions on rents
for residential housing. Unfortunately for Texans, however, is the
fact that the economics of rent control in our federal system of gov-
ernmental organization means that Texans pay indirectly for the rent
controls permitted in other parts of the country such as in New York
City or Boston.

It is the purpose of this Article to examine the economics of rent
controls and to explain how rent controls have significant impacts be-
yond the borders of the communities in which they operate. As such,
the Article will address, first, basic market considerations; second,
rent controls; and third, the extended impact of local rent control
policies.

II. BASIC MARKET CONSIDERATIONS

Rental housing is only one component of a much larger real es-
tate market that also includes ownership housing. With respect to
developers and investors in real estate projects, they must assess the
risk and profitability of putting their time and money into rental hous-
ing, ownership housing, or other types of non-housing real estate
projects such as shopping centers or office buildings.5 From the per-
spective of the housing consumer the choice of shelter is between
rental housing or ownership housing and again the choice is made by
a comparison of perceived cost and benefit differences between the
two types of housing. The two components of the housing market,
rental and ownership housing, are related in that the supply and af-
fordability of the one type will have an indirect effect on the supply
and demand of the other type of housing. For instance, when con-
struction costs are low and mortgage financing inexpensive, making
ownership housing relatively affordable on a monthly payment basis,

3. See Dearborn Stove Co. v. Caples, 149 Tex. 563, 236 S.W.2d 486 (1951) (considering
dispute relating to rent under residential lease entered into in 1946 as governed by the Federal
Emergency Price Control Act of 1942, 50 U.S.C. § 925(e) (1982)).

4. Id. at 570-72, 236 S.W.2d at 490-91.
5. More and more it can be said that real estate is seen as merely one of many alternative

investments. In assessing risk and rate of return the relationship requires that a greater risk be
accompanied by a greater return. Thus, investment in the unpredictable success of a real es-
tate development project or even the commodities markets would require a greater return to
the investor than a comparable level of investment in an insured passbook account.
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then demand for ownership housing will be for a greater quantity, at
the expense of the softening of demand for the quantity of rental
housing. The opposite is of course likewise true where ownership
costs exceed the ability of consumer incomes.

Rental housing by its very nature presents a more affordable sup-
ply of housing stock for consumers in periods when incomes fail to
keep pace with the rising cost of housing. There are two primary
factors why rental housing costs are cheaper than comparable owner-
ship costs. First, access costs are lower for rental housing which may
require only a security deposit and one month's rent whereas access to
an ownership unit may require a ten to twenty percent cash downpay-
ment on the purchase price plus additional loan and closing costs that
can easily amount to several thousand dollars.6 Second, the estate
purchased with rental housing is a leasehold estate which leaves the
valuable fee estate in the control of the developer or landlord.' Thus,
the developer or landlord retains the ability to mortgage or transfer
the fee and is able to capture any underlying appreciation on the prop-
erty. Because the developer or landlord retains the ownership of the
fee estate the rental price for shelter is cheaper than comparable own-
ership housing where the developer or seller needs to capture the full
value of the fee estate at the time of the sales transaction.

In the context of rent control there is an additional significant
factor to consider with respect to developers and investors in the
housing market." For both developers and investors the housing mar-
ket, be it rental or ownership, and for that matter the entire real estate
market is just one source of business opportunity from among many
others. Thus, if real estate or any component of the real estate mar-
ket, such as rental housing, becomes a bad investment, profitability is
not large enough to account for the risk and capital needed for the
undertaking, and then the developer or investor will invest in alterna-
tive segments of the real estate market or in such other investments as

6. The home buyer will have to put down varying degrees of equity depending on the
type of financing selected. An FHA insured loan may allow up to 95% financing so that only
5% equity is required by the buyer, whereas a conventional loan may only allow 80% financ-
ing and require 20% equity by the buyer.

7. See, e.g., M. MADISON & J. DWYER, THE LAW OF REAL ESTATE FINANCING
§§ 6.01-.04 (1984) (explaining possibilities of leasehold and leaseback financing which present
an example of the value of the fee to the landlord or developer retaining the fee ownership of
rental property).

8. See M. JOHNSON, RESOLVING THE HOUSING CRISIS 277-300 (1982) (discussing ef-
fects of rent control on the housing crisis).
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stocks, bonds, commodities, or money markets. This means legisla-
tive attempts to artificially reduce the rate of return on one invest-
ment, such as rental housing, will result in less investment in that
activity and greater investment elsewhere.9 At a time when home
ownership is becoming less feasible to the average American the im-
plementation of rent controls merely aggravates the shortage of alter-
native rental housing since the prospects of rent control make rental
housing less attractive to developers and investors.'"

III. RENT CONTROLS

As of 1980 there were 28.6 million rental units in the United
States, which was one third of all households.'" Eight out of nine of
these rental units were supplied by private owners for profit with
about sixty percent of the units being in structures of fewer than five
units, and a third of those were single family homes.' 2 Such informa-
tion supports the proposition that rental housing plays a major role in
supplying the American housing market. It also demonstrates that
private market initiative is the substantial source of all rental housing
stock. Because of the importance of rental housing and of the need
for continued private investment in the rental housing market, Presi-
dent Reagan set up a commission to study America's housing needs. i3

The conclusion of the President's Commission on Housing, with
respect to rental housing and rent controls, was that rent controls can
have a deleterious impact on the condition of the nation's rental hous-
ing stock."' Rent controls can have an adverse impact on an inves-
tor's potential return on investment and can therefore lead to
disinvestment or attempts to avoid the rental housing market alto-
gether. '" The Commission also found that rent controls caused a re-
duction in the quality of existing rental housing, discouraged new
investment in rental housing, and in extreme cases could lead to out-

9. See generally A. ALCHIAN & W. ALLEN 60-62 (3d ed. 1983) (discussing effects of
price controls); R. LIPSEY & P. STEINER, ECONOMICS 106-10 (4th ed. 1975) (discussing price
controls and their adverse economic impact, which is relevant to our discussion since rent
controls are controls on the price of rental housing).

10. See A. ALCHIAN & W. ALLEN, supra note 9, at 60-62; R. LIPSEY & P. STEINER,

supra note 9, at 106-10.
11. A. DOWNS, RENTAL HOUSING IN THE 1980s at vii, 2 (1983).
12. Id. at 2.
13. See THE REPORT OF THE PRESIDENT'S COMMISSION ON HOUSING (1982).
14. Id. at 91-92.
15. See id.
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right abandonment of rental housing. 16

One illustrative example of the perverse effects of rent control on
a landlord's investment and attempts at abandonment involved a
Santa Monica, California, landlord who sought permission to demol-
ish his building in order to sell the vacant land; the vacant land being
more valuable than the land with the rent-controlled apartment build-
ing in place.' 7 The City of Santa Monica prevented the demolition of
the building and required that any sale of the property include the
limitation that the building continue in operation as an apartment
complex subject to rent control.' 8 Thus, the landlord was left with an
unprofitable investment from which there was no escape. Such results
indicate to investors that rent-controlled rental housing can be a very
bad investment.

Over the past twenty years rental housing has been a weak in-
vestment even without the negative effects of rent controls.' 9 Between
1960 and 1980 real rents fell about 8.4%, or roughly 4.2% each dec-
ade. 20 Additionally, the real value of rental housing properties has
fallen 50% since 1960.21 The primary reason for the drop in value
can be attributed to faster increases in operating costs and interest
rate expenses than in rents.22 Compounding these problems for the
long-term profitability of rental housing are the effects of rent control.

Currently, at least 200 cities, seven states, and the District of Co-
lumbia have rent control or rent stabilization regulations.23 Origi-

16. See id. (abandonment of rental housing is likely where operation as rental property is
seen as unprofitable and landlord is prevented from converting units to either condominiums
or cooperatives). The report also adds that rent regulations amount to a redistribution of
income from landlords to tenants which was akin to a tax and operated in an inefficient and
inequitable manner. Id. at 92. The report concludes that the "tax" imposed by rent control
will encourage landlords not to invest in rental housing while encouraging tenants to seek out
the below market rents. Id.; see also Muth, Redistribution of Income Through Regulations in
Housing, 32 EMORY L.J. 691, 693-98 (1983) (discussion of rent control and redistribution of
income; for expanded symposium discussion on this topic, see 32 EMORY L.J. (1983)).

17. See Guenther, Landlord's Unusual Response to Rent Control Stirs Fight, WALL ST. J.,
Mar. 21, 1984, at 31, col. I (Santa Monica, California, rent restrictions resulted in landlord
seeking to demolish his building to sell vacant land).

18. Id.
19. See THE REPORT OF THE PRESIDENT'S COMMISSION ON HOUSING, supra note 13, at

90 (real rents down 8.8% in past 20 years).
20. See id.; A. DOWNS, RENTAL HOUSING IN THE 1980s 3-4 (1983).
21. See A. DOWNS, supra note 20, at 4.
22. Id.
23. THE REPORT OF THE PRESIDENT'S COMMISSION ON HOUSING, supra note 13, at 91

(over 200 cities have rent regulations); see CAL. CONST. art. II, § 5 (1879) (amended 1970) (A
California case dealing with rent control is Birkenfeld v. City of Berkeley, 17 Cal. 3d 129, 550
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nally, authority for rent control was based on a finding by a
legislature of an emergency situation that affected or would affect the
supply of rental housing.24 But, today this requirement of an emer-
gency situation as justification for exercise of the police power is no
longer required. Rent controls can be upheld as long as they bear a
real and substantial relationship to the public health, morals, safety,
and welfare and as long as the legislature has not acted arbitrarily in
their implementation.

26

Rent regulations can take different forms but they generally pur-
port to have a common purpose to protect tenants from "unfair" and
dramatic rent increases while establishing a "fair" return to landlords.
For constitutional purposes rent controls are treated like other types
of governmental price regulation. 27 This is true even though the law
traditionally has treated real property differently from other areas of

P.2d 1001, 130 Cal. Rptr. 465 (1976)); CONN. GEN. STAT. ANN. §§ 7-148a to 148n (West
Supp. 1985); D.C. CODE ANN. §§ 45-1501 to 45-1597 (1981 & Supp. 1985); FLA. STAT. ANN.
§§ 125.0102, 166.043 (West Supp. 1985) (Florida cases dealing with the rent control issue
include: City of Miami Beach v. Frankel, 363 So. 2d 555 (Fla. 1978); City of Miami Beach v.
Forte Towers, Inc., 305 So. 2d 764 (Fla. 1974); City of Miami Beach v. Fleetwood Hotel, Inc.,
261 So. 2d 801 (Fla. 1972)); ME. REV. STAT. ANN. tit. 30, §§ 5371-5376 (1964 & Supp. 1985);
MASS. GEN. LAWS ANN. ch. 40, §§ 1-1 to 1-14 (West 1985); N.J. STAT. ANN. § 2A:42-77
(West Supp. 1985); N.Y. [UNCONSOL. LAWS] §§ 8581-8597 (McKinney 1974 & Supp. 1986);
see also Public Safety Employees Ass'n v. State, 658 P.2d 769 (Alaska 1983); Westchester West
No. 2 Ltd. Partnership v. Montgomery County, 276 Md. 448, 348 A.2d 856 (1975) (Alaska
and Maryland previously had rent control legislation in effect-though not in current stat-
utes); ARIz. REV. STAT. ANN. § 33-1329 (Supp. 1985) (issue is one of state rather than local
control).

24. See Birkenfeld v. City of Berkeley, 17 Cal. 3d 129, 135, 550 P.2d 1001, 1006, 130 Cal.
Rptr. 465, 470 (1976); Westchester West No. 2 Ltd. Partnership v. Montgomery County, 276
Md. 448, 456-63, 348 A.2d 856, 861-65 (1975); Brunetti v. Borough of New Milford, 68 N.J.
576, 591-94, 350 A.2d 19, 27-28 (1975); Hutton Park Gardens v. Town Council, 68 N.J. 543,
555-62, 350 A.2d 1, 7-10 (1975). Contra City of Miami Beach v. Fleetwood Hotel, Inc., 261
So. 2d 801, 804 (Fla. 1972). See generally Kennedy Bros. v. Sinclair, 287 F. 972, 977-78 (D.C.
Cir. 1923) (rent control is legislative decision and judiciary ought not to interfere with its
decision).

25. See Birkenfeld v. City of Berkeley, 17 Cal. 3d 129, 135, 550 P.2d 1001, 1006, 130 Cal.
Rptr. 465, 470 (1976); Westchester West No. 2 Ltd. Partnership v. Montgomery County, 276
Md. 448, 456-63, 348 A.2d 856, 861-65 (1975); Brunetti v. Borough of New Milford, 68 N.J.
576, 591-94, 350 A.2d 19, 27-28 (1975); Hutton Park Gardens v. Town Council, 68 N.J. 543,
555-63, 350 A.2d 1, 7-10 (1975). Contra City of Miami Beach v. Fleetwood Hotel, Inc., 261
So. 2d 801, 804 (Fla. 1972).

26. Westchester West No. 2 Ltd. Partnership v. Montgomery County, 276 Md. 448, 454-
55, 348 A.2d 856, 860 (1975); see also Hutton Park Gardens v. Town Council, 68 N.J. 543,
563-64, 350 A.2d 1, 12 (1975).

27. Birkenfeld v. City of Berkeley, 17 Cal. 3d 129, 157, 550 P.2d 1001, 1021-22, 130 Cal.
Rptr. 465, 485 (1976); see also Hutton Park Gardens v. Town Council, 68 N.J. 543, 556, 350
A.2d 1, 7 (1975).
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commercial law.28 As long as legislative rent levels do not amount to
confiscation they are legally permissible.29 In setting permissible rent
levels, an individual landlord's actual purchase price and financing
costs are not determinative since the rent setting authority is to be
governed by the cost structure of the "efficient" landlord.3 ° Thus, in
the case of Zussman v. Rent Control Board,3 the Supreme Judicial
Court of Massachusetts approved the actions of a Rent Control Board
that used a property value of $550,000 to compute a reasonable rate of
return for the landlord even though the landlord had just paid
$700,000 for the property. The court found that the cost of one hun-
dred percent financing used by the landlord to acquire the property
did not have to be considered since the landlord should have used
more conservative financing at seventy percent of fair market value.32

In some instances a landlord may be required to make capital
improvements to his rental housing while rent regulations do not al-
low those costs to be recovered through rental charges. 33 When com-
bined with legal sanctions for not making capital improvements and
not maintaining minimal housing standards the landlord is faced with
a choice between legal penalties or financial hardship. 34 The fact that
a landlord's costs are rising faster than permissible rents or that the
landlord is sustaining economic losses thereby does not, in itself, make
such rent regulation unconstitutional.35

For instance, consider the case of Robinson v. Diamond Housing
Corp.3 6 In Robinson the District of Columbia Circuit Court, in an
opinion by Judge Skelly Wright, concluded that a tenant had a right
to withhold rent as long as the premises were below housing code

28. Hutton Park Gardens v. Town Council, 68 N.J. 543, 556, 350 A.2d 1, 7 (1975). The
court stated: "The renting of residential property is as much an essential enterprise as the
retail sale of food-stuffs, the extraction and processing of natural resources, the operation of a

railroad, or the conduct of a banking business and equally subject to public regulation when
the need arises." Id. at -, 350 A.2d at 7 (citations ommitted).

29. Troy Hills Village v. Township Council, 68 N.J. 604, 619, 350 A.2d 34, 42 (1975);

Kennedy Bros. v. Sinclair, 287 F. 972, 977 (D.C. Cir. 1923).
30. See Zussman v. Rent Control Bd., 371 Mass. 632, 638-40, 359 N.E.2d 29, 33-34

(1976).

31. 371 Mass. 632, 359 N.E.2d 29 (1976).

32. Id. at -, 359 N.E.2d at 33-34.
33. See, e.g., Brunetti v. Borough of New Milford, 68 N.J. 576, 595-96, 350 A.2d 19, 29

(1975).
34. Id. at 596, 350 A.2d at 29.
35. Hutton Park Gardens v. Town Council, 68 N.J. 543, 571, 350 A.2d 1, 16 (1975).

36. 463 F.2d 853, 863 (D.C. Cir. 1972).
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standards. 37 It held further that the landlord could not evict the ten-
ant even if the landlord would immediately take the unit off the mar-
ket or was otherwise unable to pay the cost to bring the unit up to
code requirements.38 The District of Columbia Circuit Court said
that nonpayment of rent was not a legitimate purpose for removing
this tenant from possession and that defendant would never be able to
evict the plaintiff so long as it was motivated by a desire to rid itself of
a tenant who was not paying rent.39

The result of Robinson seems to be that, once in possession of a
below standard apartment, a tenant is able to stay in possession with-
out paying rent and the landlord cannot evict the tenant or take the
unit off the market. Such a policy does more than protect a tenant's
right to enforce landlord and tenant regulations. It raises the specter
that a landlord may be forced to maintain an unprofitable investment
and even put additional capital into it.' This inability to divest one-
self of a bad rental housing investment works to reduce liquidity and
discourage initial investment into this sector of the housing market.
These disincentives are only increased when rent controls make build-
ing repairs and maintenance unprofitable.

Even when some rent controls attempt to address the landlord's
cost problem by tying rent adjustments to increases in the Consumer
Price Index (CPI), they are typically limited to a percentage less than
one hundred percent of the increase in prices indicated by the CPI.4

Adjustments on this basis do not overcome the disincentives of other-
wise investing in rental housing. By receiving periodic rent adjust-
ments that are as little as fifty percent of the annual increase in the
CPI the landlord's rent revenue continually lags behind inflation.

37. Id. at 865.
38. Id. at 864-66.
39. Id. at 865.
40. See generally Muth, supra note 16, at 697. The author states that the evidence that is

available indicates that landlords as a group are not representative of a higher income group
than those who are renters. Id. This seems to be relevant to the approach taken with rent
control in that it works against programs to redistribute wealth from landlords to tenants
through such regulations as rent control and it shows that landlords do not seem to be taking
excessive profits from their endeavors. Id.

41. Hutton Park Gardens v. Town Council, 68 N.J. 543, 554, 350 A.2d 1, 6 (1975);
Brunetti v. Borough of New Milford, 68 N.J. 584, -, 350 A.2d 19, 23 (1975). The effect of a
less than 100% CPI adjustment can be illustrated by an example. Assume a rent adjustment
limited to 50% of the increase in the CPI. If the CPI goes up 10%, the rent required to
maintain a real rent return of $100/month should be allowed to increase to $110 per month,
but instead will only increase to $105 (50% of the 10% increase in the CPI). Thus, the land-
lord loses real income with each increase in the CPI.
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Every year the landlord finds that rental income is less in "real or
constant" dollars. Landlords, as investors in rental housing, cannot
be expected to continue investing in properties that are made into
wasting assets in the sense that their profitability is continually eroded
by inflation. Even individuals with money in a bank passbook ac-
count expect a floating rate of interest that provides a strong hedge
against inflation and these individuals have insured accounts without
the risk and investment of a landlord. Surely the reward for risk tak-
ing, and the investment of time and money in a rental housing project,
requires a greater return than a fifty percent of the CPI adjustment to
a market rental rate that is set without regard to the particular land-
lord's actual costs.

As a result of legislative rent controls and the reduced liquidity
of rental housing, disincentives have been created for private invest-
ment in rental housing.42 If rents are not allowed to rise with the
market fewer new units will be added to the nation's stock of rental
housing.4 3 Furthermore, as long as rents are kept artificially low, a
below market rate equilibrium will be established, and the more de-
mand pressure there will be for rental housing as people seek artifi-
cially cheap shelter. 44 At the same time fewer units will be built by
private investors. This will cause increased upward pressure on rents
for the existing rental housing units since the number of people seek-
ing such housing at the artificially low rent levels is likely to exceed
the depleting supply of such housing stock. 4

' This vicious circle will
lead to an outcry for more regulation of rents so that landlords will
not be able to "take advantage" of the resulting rental housing

42. See Edgerton, Your Best Investments For 1984, MONEY, Jan. 1984, at 52, 65 (recom-
mending that the best investments were in real estate for 1984, including multiunit residential
rental property, but specifically noting that the investor should avoid building in cities that
have rent control).

43. See Muth, supra note 16, at 695. Rent controls reduce the incentive for construction
of rental housing. Evidence of the reduction in supply of rental housing stock in New York
City during the post war period and Washington, D.C. during the post Vietnam era demon-
strate this result from the implementation of rent controls. Id.

44. Id. at 694. As real rents are allowed to fall or are regulated at levels below market
rate, consumers will increase the quantity of rental space they desire to rent. This is because
the rent controlled price signals an artificially low price for the commodity and makes other
types of living arrangements less desirable when compared on a relative cost and benefits basis.
At the same time the reduced incentives for construction of rental housing cause the quantity
of rental units available in the market to shrink just as the quantity demanded is rising. This
gap between quantity supplied and quantity demanded results in an artificially created
"shortage" brought on as a direct result of rent controls.

45. Id. at 694-98.
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"shortage." Just as surely rent control will ensure that the shortage
continues.4 6 The only people who can seemingly benefit from such a
policy of rent controls are tenants currently enjoying possession of
rent-controlled housing. But their short-term gain comes at the ex-
pense of unknown future tenants that are unable to locate rental hous-
ing because of the legislative disincentives for its construction and
operation.47

IV. THE EXTENDED IMPACT OF LOCAL
RENT CONTROL POLICIES

State and local decision-making in the rental housing market has
non-local impacts. The decision, for example, by New York City vot-
ers and legislators to protect current tenants from "unfair" rents
means, to the extent this creates a disincentive for investment and
reduces the supply of rental housing stock, that tenants who might
otherwise live within New York City live in New Jersey, Connecticut,
or elsewhere in New York State. This not only affects where people
live but also affects the need for additional highway facilities for com-
muting and adds to traffic noise and air pollution on an intercom-
munity and interstate basis. Thus, the local decision to regulate rents
affects surrounding communities and states. To the extent that such
effects on surrounding communities lead to demands for federal reve-
nue for interstate highways, mass transit, and other projects there is a
revenue sharing generated from taxpayers nationwide responding to
local needs which are in part exaggerated by local rent control
policies.

The availability of federal revenue sharing programs, urban and
state grant programs, and tax incentives allows local communities to
benefit their own residents at the expense of people from distant com-
munities and states. 48 State and local governments know that the fed-

46. Id. at 693-94. Muth sums up this problem in the following way: "rent control is very
much like drinking to excess-its benefits are realized first and the costs are paid at a later
date. Rent controls have strong political appeal because those who benefit initially from pay-
ing lower rentals far outnumber those who receive incomes from residential rental property."
Id.

47. See Rabin, The Revolution In Residential Landlord-Tenant Law: Causes and Conse-
quences, 69 CORNELL L. REV. 517, 555 (1984) (rent controls benefit current tenants at expense
of future tenants); see generally Johnson, Commentary on Redistribution of Income Through
Regulation in Housing, 32 EMORY L.J. 761, 761-77 (discussing problems of rent control in
context of local politics and political pressure for continued controls).

48. See M. FRIEDMAN & R. FRIEDMAN, FREE To CHOOSE 109-12 (1980) (effects of most
subsidy programs are argued to have been negative, and rather than help people needing
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eral government will distribute funds to alleviate their "rental housing
crisis," rejuvenate their dilapidated rental housing stock, or create tax
incentives to offset local disincentives to investment in residential
rental property. For example, New York City can impose rent con-
trols, and otherwise establish disincentives for investment in rental
housing while offsetting many of the consequences of this action
through federal intervention.

The federal government basically has two ways to generate the
funds needed to assist state and local governments with housing
problems.49 It can raise revenue through taxes or it can add to the
money supply by simply adding to the national deficit." Using the
tax based funding method, revenues raised from the entire national
populace can be redirected to benefit the rental housing needs of any
given local market such as New York City. All taxpayers pay for tax
incentives provided to investors in rental housing because the tax in-
centives given to these investors require that necessary revenues come
from taxing other activities and investments." In this way the tax
laws are used to benefit investment in certain types of real estate while
the need for government revenue requires that someone else make up
for the resulting loss of an important tax revenue source. Also under
revenue sharing concepts, the federal government can shift the re-
ceipts from one state to the benefit of another state and thereby have
one state subsidize the rental housing policy of another. Finally,
when federal funds are generated by merely adding to the federal defi-
cit, all Americans pay for the negative implication on the value of the
dollar and on the national economy.

When viewed from this perspective it becomes clear that state
and local decisions on rental housing policy are significant to every-

homes, programs really only benefitted landowners, builders, and sellers); Olsen, Housing Pro-
grams and the Forgotten Taxpayer, 66 THE PUBLIC INTEREST 97, 102-08 (1982) (short history
of United States housing policy); see also THE REPORT OF THE PRESIDENT'S COMMISSION ON
HOUSING, supra note 13, at 27-48 (Community Development Block Grant Program and Pub-
lic Housing Assistance).

49. M. FRIEDMAN & R. FRIEDMAN, supra note 48, at 253-70. In addition to raising
taxes or printing money, the government can also enter the financial markets to borrow from
the public. In so doing, it must offer interest payments to investors which must be serviced as
part of the national debt and puts increased pressure on the government to thereby increase
taxes or print money to help offset the rising debt. Id.

50. Id.
51. See ULI-The Urban Land Institute, Tax Expenditures for Real Estate, 18 LAND

USE DIG. 3, 3 (Jan. 15, 1985) (for fiscal years 1984-1989 total cost of lost revenue to federal
government as result of tax benefit for real estate is estimated to be $320 billion).
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one and national in scope. Under the current system of federal inter-
vention people from states without restrictive rental housing
regulations and rent control, such as Texas, are being asked to subsi-
dize restrictive anti-investment policies in other communities and
states. In many cases the policies they are subsidizing indirectly may
be policies directly considered and rejected by their own legislators.
In effect the local rental housing regulation of New York City is made
possible through a system of federal tax and revenue sharing pro-
grams which can be used to offset the local disincentives for invest-
ment in rental housing. As long as such a relationship exists between
the role of the federal government and the role of state and local gov-
ernment, the residents of one state will continue to subsidize the eco-
nomic policies of their sister states and their sister states will have
little incentive to change their rent control policies.

As a result of this extended impact of local rent control policies,
there are at least two levels of evaluation that emerge with respect to
rent control. First, rent control provides a major disincentive to local
construction of new rental housing stock. But, if this is considered by
the local governmental authority and, despite its negative implica-
tions, it wishes to enact rent control for a "greater" social purpose,
then under our federal system this may rightfully be an issue of state
and local concern. On the other hand, the second level of evaluation
makes this seemingly state or local concern a national concern be-
cause state and local governments are using federal funds to offset
some of the negative implications of their own local policies. They are
in effect, if not getting a "free lunch," getting a substantially dis-
counted lunch because their local tenants get artificially low rents to
pay and they get federal subsidies to offset the negative implications of
such a policy, meaning that the cost of the program is spread out over
a much larger population than receives the benefits. As a result, the
negative impacts of deficits or tax burdens have only the incremental
impact on the tenant of a rent controlled apartment in New York City
as they have on everyone else, except that the tenant in New York
City gets the full benefit of the program.

It would seem a fair proposition to conclude by saying that if
certain communities really believe in the desirability of rent control
then they ought to be willing to bear the full cost of such a policy. At
the very least, decision makers and the electorate should have the full
cost and benefit information available in order to evaluate and to jus-
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tify such a social program as rent control.5 2 It is difficult if not impos-
sible to make appropriate decisions when much of the information,
such as the true cost of rent control disincentives, is buried in the
guise of innumerable cross subsidies and formulations made possible
by the magic of the federal purse strings. And, even if nothing
changes in the current practices of rent control legislation then at
least residents of communities and states without rent controls should
be made aware of the nature in which they nonetheless subsidize such
policies elsewhere.

V. CONCLUSION

Rent controls are a legislative means of providing rental housing
to tenants at artificially low rates. Such an approach to rental housing
has an adverse effect on the desirability of rental housing investments
and can lead to disinvestment in this segment of the real estate mar-
ket. This has negative implications for the ownership housing market
and for the availability of shelter to a growing number of Americans
who are unable to meet the financial burden of home ownership. The
negative implications of rent control are aggravated by other policies
that needlessly restrict rental housing investment and by local govern-
ment efforts to prevent landlords from being able to divest themselves
of unprofitable rent controlled properties. Unfortunately, the eco-
nomics of rent control makes these local policy decisions one of na-
tional rather than purely local concern since federal involvement
results in cross-subsidies from communities and states without rent
controls to communities and states with rent control.

52. See generally Rabin, supra note 47, at 555. The point is made by a reference to econo-
mist Ludwig Von Mises that economics does not say that government regulation of such things

as rent control is bad or unfair, rather economics tells us that such government action pro-
duces certain results and consequences. As such the economist is likely to leave the judgment
of whether a particular policy is good or bad up to the legislature or the electorate but even as

such the decision maker needs to be fully informed in order to make a proper decision. Eco-
nomic analysis provides a useful mechanism for evaluation of such policies as rent control and
it would seem that the ability to have others carry the cost of your own local benefits does

much to dilute the incentive for good economic planning. Id.
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