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I. INTRODUCTION

Statutes of limitation form a part of the legislation of every gov-
ernment, and are necessary to the peace and repose of society.' They
are found and approved in all systems of enlightened jurisprudence.2
Such statutes promote justice by preventing surprises through the re-
vival of claims that have been allowed to slumber until evidence has
been lost, memories have faded, and witnesses have disappeared.' As
a result, a limitations period "establishes a deadline after which the
defendant may legitimately have peace of mind."4 On the other hand,
however, most courts and legislatures recognize that there are "fac-
tual circumstances which justify an exception to these strong policies
of repose;"' 5 exceptions which are said to "toll" the running of the
limitations period. Obviously, whenever courts toll the limitations pe-

* Professor of Law, St. Mary's University School of Law. B.A., University of Florida,
1965; J.D., University of Miami, 1977; L.L.M., New York University, 1978. The author
wishes to express his thanks to Ms. Corrie Cotalani for her invaluable research assistance.

1. Steams v. Page, 48 U.S. (7 How.) 818, 828 (1849).
2. Wood v. Carpenter, 101 U.S. 135, 139 (1879).
3. Glus v. New York Central R.R., 380 U.S. 424, 428 (1965) (quoting Order of R.R.

Telegraphers v. Railway Express Agency, 321 U.S. 342, 348-49 (1944)). See also Walker v.
Armco Steel Corp., 446 U.S. 740, 751 (1980) (limitations periods prevent unfairness of requir-
ing defendants to piece together defense after certain period of time has elapsed); Chase Securi-
ties Corp. v. Donaldson, 325 U.S. 304, 314 (1945) (limitations periods spare courts from
litigation of stale claims and defendants from defending when events are forgotten and evi-
dence is lost). See generally Dawson, Undiscovered Fraud and Statutes of Limitation, 31
MICH. L. REV. 591 (1933); Marcus, Fraudulent Concealment In Federal Court: Toward A
More Disparate Standard?, 71 GEO. L.J. 829, 836-838 (1983); Note, The Tolling of Statutes of
Limitations In Tennessee, 14 MEM. ST. U.L. REV. 375 (1984).

4. Walker v. Armco Steel Corp., 446 U.S. 740, 751 (1980).
5. Board of Regents v. Tomiano, 446 U.S. 478, 487 (1980).
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riod, the certainty sought by the statute is evaded and the interests of
both defendants and the courts are threatened.' Tolling should be
allowed, therefore, only when a sufficient showing is made to justify
disregarding the policies underlying statutes of limitations.'

When the period established on the face of a statute of limitations
has run, a plaintiff is barred from any cause of action unless he can
claim the benefit of a rule of law that will extend or suspend the limi-
tations period.' Generally, the party asserting that the statute bars
the claim has the initial burden of proof to show that the statutory
period has indeed expired.9 If such a showing is made successfully,
the burden shifts to the other party involved,'0 who must then show
whether a tolling exception 1 is applicable. Should such an exception
be present, the action may proceed regardless of the limitations
period.

In the corporate context, Texas has legislatively created a statute
of limitations under section 7.12 of the Texas Business Corporations
Act (TBCA). Generally, the section 2 bars any action by or against a

6. See Marcus, supra note 3, at 838.
7. Id.
8. See Note, supra note 3, at 376.
9. Under Texas law, pleading the statute of limitations is an affirmative defense, and the

party relying on the statute has the initial burden to conclusively establish the bar of limita-
tions. Newberry v. Tarvin, 594 S.W.2d 204, 206-07 (Tex. Civ. App.-Corpus Christi 1980, no
writ); El Paso Constr. Co. v. Reid, 480 S.W.2d 15, 18 (Tex. Civ. App.-El Paso, 1972), rev'd
on other grounds, 498 S.W.2d 923 (Tex. 1973); Farr v. Bell, 460 S.W.2d 431, 436 (Tex. Civ.
App.-Dallas, 1970, writ ref d n.r.e.).

10. See Smith v. Knight, 598 S.W.2d 720, 721 (Tex. Civ. App.-Fort Worth), writ ref'd
n.r.e. per curiam, 608 S.W.2d 165 (Tex. 1980); Dotson v. Alamo Funeral Home, 577 S.W.2d
308, 311 (Tex. Civ. App.-San Antonio 1979, no writ); Chumchal v. Natural Gas Pipeline Co.
of America, 381 S.W.2d 690, 693 (Tex. Civ. App.-Corpus Christi 1964, no writ).

11. A "tolling exception" is one that will "suspend or temporarily stop" the running of a
statutory time period. See BLACK'S LAW DICTIONARY 1334 (5th ed. 1979).

12. Article 7.12 reads as follows:
Survival of Remedy after Dissolution
A. The dissolution of a corporation either (1) by the issuance of a certificate of
dissolution by the Secretary of State, or (2) by a decree of court when the court has
not liquidated the assets and business of the corporation as provided in this Act, or
(3) by expiration of its period of duration, shall not take away or impair any remedy
available to or against such corporation, its officers, directors, or shareholders, for
any right or claim existing, or any liability incurred, prior to such dissolution if ac-
tion or other proceeding thereon is commenced within three years after the date of
such dissolution. Any such action or proceeding by or against the corporation may
be prosecuted or defended by the corporation in its corporate name. The sharehold-
ers, directors, and officers shall have power to take such corporate or other action as
shall be appropriate to protect such remedy, right, or claim. If such corporation was
dissolved by the expiration of its period of duration, such corporation may amend its
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corporation if the action is commenced more than three years after
the date of statutory dissolution of the business. The Texas law,
which is comparable to the Model Business Corporation Act,13 allows
a suit to be instituted against a dissolved corporation as though it had
not been dissolved, and provides for service of process. 14 It also pre-
vents the abatement of a pending suit by the dissolution of the corpo-
ration."5 Should the corporation itself be a party in an action after
dissolution, the right of the corporation to be such is governed by a
sister statute, section 2.07 of the Texas Miscellaneous Corporation
Laws Act (TMCLA),16 the applicable provisions of which parallel the
three year statutory period of TBCA section 7.12.

This Article proposes to discuss TBCA section 7.12 and to a
lesser extent its sister section, TMCLA Section 2.07, with a view to-
ward showing that these statutes, although styled as "survival" stat-
utes,' 7 are really procedural in nature and therefore should be
interpreted as statutes of limitation. Indeed, in accordance with re-
cent Texas case law,' 8 any substantive interpretation of the corporate
survival statutes may well lead to the conclusion that they are uncon-
stitutional, since constitutional guarantees of due process may be
usurped by a literal interpretation of the survival time periods. The
paper will then present a discussion of possible remedies for this un-
foreseen problem.

II. A BRIEF BACKGROUND

The dissolution of a corporation at common law terminated its

articles of incorporation at any time during such period of three years so as to extend
its period of duration.

TEX. Bus. CORP. ACT ANN. art. 7.12 (Vernon 1980). Obviously, the intent of the statute is to
define a specific time period after dissolution during which a pre-existing cause of action may
be maintained by or against a corporation.

13. Section 105 of the Model Business Corporation Act is essentially the same as article
7.12 of the TBCA, except that the statutory period permitted by the Model Act is only two
years. MODEL BUSINESS CORP. ACT. ANN. § 105 (1971) (revised 1984).

14. TEX. Bus. CORP. ACT ANN. art. 7.12 comment (Vernon 1980).
15. Id.
16. See TEX. MISC. CORP. LAW ACT art. 1302-2.07 (Vernon 1980).
17. Article 7.12 of the TBCA is titled "Survival of Remedy after Dissolution." Gener-

ally, a survival statute is one that creates rights and is immune to exceptions usually applicable
to limitation statutes, while limitations statutes are legislative enactments that prescribe peri-
ods within which actions may be brought. See BLACK'S LAW DICTIONARY 835, 1296 (5th ed.
1979).

18. See Powell v. Charles Offutt Co., 576 F. Supp. 272 (E.D. Tex. 1983), aft'd, 731 F.2d
886 (5th Cir. 1984); Nelson v. Krusen, 678 S.W.2d 918 (Tex. 1984).

1986]
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legal existence. It could neither sue nor be sued, and dissolution
abated all pending proceedings. 9 As a consequence, a body of law
was created which allowed suits to be brought against directors and
shareholders based on the principle of tracing the corporate funds af-
ter dissolution. Ultimately, every jurisdiction adopted statutes al-
lowing action to be brought by or against dissolved corporations and
preventing actions from abating on dissolution, whether voluntary,
involuntary, or due to the expiration of the corporation's articles.2"
The policy behind such codification was the need to have certainty
when determining the period a dissolved business corporation is to be
held liable for its corporate improprieties.2 1 It is arguable, however,
that these statutes do not impinge on the power of the courts to liber-
ally construe such statutes,22 and certainly do not preclude courts
from acting in equity if the situation warrants. 23 An overly strict in-
terpretation of such statutes, it has been argued, does not properly

19. See, e.g., Chicago Title & Trust Co. v. Forty-One Thirty-Six Wilcox Bldg. Corp., 302
U.S. 120, 125 (1937) (actions pending abate upon dissolution); Sedgwick v. Beasley, 173 F.2d
918, 919 (D.C. Cir. 1949) (absent statute, right of litigation terminates on dissolution); Corsi-
cana Transit Co. v. Walton, 189 S.W. 307, 309 (Tex. Civ. App.-Texarkana 1916), affid, 222
S.W. 979 (Tex. Comm'n App. 1920, judgmt adopted); Orange Lumber Co. v. Toole, 181 S.W.
823, 826 (Tex. Civ. App.-Galveston 1915, writ refd) (a Texas corporation after its legal
dissolution was incapable of defending suit). Note that Texas law provided by statute that
dissolution was not grounds for abatement as early as 1871. See Act of Dec. 2, 1871, ch. 80,
§§ 39-43, 1871 Tex. Gen. Laws 73-74, 7 H. GAMMEL, LAWS OF TEXAS 75-76 (1898). See
generally Henn & Alexander, Effect of Corporate Dissolution on Product Liability Claims, 56
CORNELL L. REV. 865, 879-80 (1971).

20. See MODEL BUSINESS CORPORATION ACT § 105 comment (1971) (revised 1984). See
also 16A W. FLETCHER, CYCLOPEDIA OF THE LAW OF CORPORATIONS §§ 8166-73 (1979
Revised Volume).

21. See, e.g., Bishop v. Schield Bantam Co., 293 F. Supp. 94, 96 (N.D. Iowa 1968) (defi-
niteness of corporation's termination must be preserved); Gary Furniture Co. v. Skinner, 264
So. 2d 174, 181 (Ala. 1972) (determining an end to corporation's liability is necessary); 1 AM.
JUR. 2D Abatement, Survival and Revival, § 130, (1962); 19 AM. JUR. 2D, Corporations, § 1675
(1965); see generally Norton, Relationship of Shareholders to Corporate Creditors Upon Dissolu-
tion: Nature and Implications of the "Trust Fund" Doctrine of Corporate Assets, 30 Bus. LAW.
1061 (1975); Wallach, Products Liability-A Remedy In Search of A Defendant- The Effect of
a Sale of Assets and Subsequent Dissolution on Product Dissatisfaction Claims, 41 Mo. L. REV.
321 (1976).

22. See, e.g., Bahan & Wright, Inc. v. Commissioner, 176 F.2d 538 (4th Cir. 1949) (ap-
plying the Delaware statute); NLRB v. Timken Silent Automatic Co., 114 F.2d 449 (2d Cir.
1940) (applying Michigan statute). But cf Bahl v. Fernandina Contractors, 423 So. 2d 964
(Fla. App. 1982) (arguing for strict construction).

23. See, e.g., Stark Elec. Ry. v. McGinty Contracting Co., 238 F. 657 (6th Cir. 1917); In
re Citadel Indus., 423 A.2d 500 (Del. Ch. 1980) (permitting the court to continue corporate
existence beyond the statutory period).
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balance the interests of the plaintiff against the policy of the statute.24

The early Texas cases considering post-dissolution liability
clearly reflected the common law view of abatement, 2 which essen-
tially equated the dissolution of a corporation (as a "person" under
the law) with the death of an individual. 26  This view was a conse-
quence of the times. Methods of distribution of the corporate assets
and the type of corporations in existence gave little reason to sue a
defunct corporation. The "business" corporation was relatively un-
known, and thus there were no stockholders or creditors who were
entitled to the assets upon dissolution.2 7 Assets, therefore, were dis-
tributed in accordance with the doctrine of reverter, 28 and creditors
were thus left without a defendant to pursue.

These early common-law theories, however, later resulted in the
creation of the "trust fund" doctrine, which afforded equitable relief
to, for the most part, creditors of the dissolved concern. In the early
case of Curran v. Arkansas,9 Justice Curtis wrote that "[w]hatever

24. Friedlander & Lannie, Post-Dissolution Liabilities of Shareholders and Directors for
Claims Against Dissolved Organizations, 31 VAND. L. REV. 1363, 1414 (1978) ("This balance is
not provided by the present [Model Code], which by its express terms favors certainty and
definiteness at the expense of adequate protection for claimants").

25. See, e.g., Southwestern Sur. Ins. Co. v. Anderson, 152 S.W. 816, 819 (Tex. Civ.
App.-Texarkana 1912), rev'd on other grounds, 106 Tex. 46, 155 S.W. 1176 (1913) (upon
dissolution, a corporation can no longer be sued); Life Ass'n of America v. Goode, 71 Tex. 90,
95, 8 S.W. 639, 640 (1888) (action abated upon dissolution); Orange Lumber Co. v. Toole, 181
S.W. 823, 826 (Tex. Civ. App.-Galveston 1915, writ refd) (corporation cannot sue or be sued
after dissolution).

26. See, e.g., Oklahoma Natural Gas Co. v. Oklahoma, 273 U.S. 257, 259 (1927) (just as
the death of a person abates pending litigation, so does dissolution of the corporation); Corsi-
cana Transit Co. v. Walton, 189 S.W. 307, 309 (Tex. Civ. App.-Texarkana 1916) (where a
corporation was dissolved, the remedy was to abate an action against it); Wallach, supra note
21, at 3241 (abatement applied to litigation in process and that not yet commenced); Note,

Suits By and Against Dissolved Corporations, 48 IOWA L. REV. 1006, 1009 (1963) (corporate
dissolution was analogous to death of an individual).

27. Note, supra note 26, at 1007; see also Shayne v. Evening Post Publishing Co., 168
N.Y. 70, 76-77, 61 N.E. 115, 116 (1901) (corporations during this period were either munici-
pal, ecclesiastical, or eleomosynary). See generally Schoone, Shareholder Liability Upon Vol-
untary Dissolution of Corporations, 44 MARQ. L. REV. 415 (1961).

28. The doctrine of reverter, in essence, causes realty to be reverted to the grantor, while
all personalty escheats to the crown. See generally Wallach, supra note 21, at 324. Addition-
ally, the historical comment to former sections 78-80 of the Model Business Corporations Act
states "Until a century ago, the courts followed Lord Coke's statement of the effects of dissolu-
tion: realty reverted to the donor, personalty escheated to the Sovereign, and choses in action
were extinguished with the death of the corporation." MODEL Bus. CORP. ACT §§ 78-80,
3.01 (1960) (revised 1984); see also N. LATTIN, THE LAW OF CORPORATIONS § 176 (2d ed.
1971).

29. 56 U.S. (15 How.) 304 (1851).
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technical difficulties exist in maintaining an action at law by or
against a corporation after its charter has been repealed, in the appre-
hension of a court of equity, there is no difficulty in a creditor follow-
ing the property of the corporation into the hands of any one not a
bona fide creditor or purchaser, and asserting his lien
thereon .. ."3 In other words, if corporate property wound up in
the hands of one who was not a bona fide creditor or purchaser of the
defunct concern, the true creditors could recover by following the as-
sets of the business, which were held in trust by the recipients of those
assets.31

Generally, the trust fund theory purports to give relief to credi-
tors of the dissolved corporation. If a creditor obtains a judgment
before a corporation dissolves, excecution of that judgment will issue
upon the assets that have come to rest in the hands of any share-
holder.32 If a creditor fails to obtain a judgment prior to dissolution
and loses his cause of action through abatement, then the creditor can
bring his claim upon a distributee of the corporate assets.33 The mere
receipt of corporate assets, however, does not result in personal liabil-
ity for the shareholder.34 Rather, the only way such personal liability
could accrue to a shareholder recipient is if he has "disposed of the
trust fund in such a manner that it cannot be followed, or where he
has caused a diminution in the value of the trust assets." '35

Directors of the dissolved concern, however, have a higher level
of responsibility. Since shareholders are not trustees, they have no

30. Id. at 311.
31. Note that this Article will not discuss the trust fund doctrine in any further detail

except when necessary. For further information concerning the trust fund doctrine, see, e.g.,
Friedlander & Lannie, supra note 24, at 1366-1369; Norton, Relationship of Shareholders to
Corporate Creditors Upon Dissolution: Nature and Implications of the "Trust Fund" Doctrine
of Corporate Assets, 30 Bus. LAW. 1061 (1975); Wallach, supra note 21, at 327-335; Warren,
Safeguarding the Creditors of Corporations, 26 HARV. L. REV. 509 (1923); Note, Suits By and
Against Dissolved Corporations, 48 IOWA L. REV. 1006 (1963).

32. See W. FLETCHER, supra note 20, at § 8161. In addition, such a creditor could sue
an individual shareholder who has received distributed corporate assets, basing the suit on the
judgment received. See also World Broadcasting Sys. Inc. v. Bass, 160 Tex. 261, 328 S.W.2d
863 (1959).

33. See Updike v. United States, 8 F.2d 913, 917 (8th Cir. 1925), cert. denied, 271 U.S.
661 (1926) ("where the debt was not judicially established by action against the corporation
before its dissolution, it may be presented and its validity determined in the equitable suit to
enforce such liability of the stockholders"); see also Myers v. Shapiro Bros. Factors Corp., 154
S.W.2d 875 (Tex. Civ. App.-Waco 1941, writ dism'd w.o.j.).

34. See W. FLETCHER, supra note 20, at § 8161.
35. Koch v. United States, 138 F.2d 850, 852 (10th Cir. 1943); see also W. FLETCHER,

supra note 20, at § 8161.

[Vol. 17:747
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fiduciary responsibilities and, thus, cannot be personally liable except
under limited circumstances. 6 Directors, though, are trustees for the
creditors (and to a lessor extent for the shareholders) and owe those
parties a fiduciary responsibility. Therefore, director liability attaches
when corporate directors breach the duty owed to creditors when the
directors are acting as corporate trustees.37 Usually, this will occur if
the directors fail to make adequate provision for the payment of credi-
tors' claims against the dissolved corporation. 8 If such a breach does
occur, the directors' liability is personal and exists even though the
individual director may no longer possess any of the dissolved corpo-
ration's assets. 39

This equitable doctrine has been applied with some consistency
for many years. Cases which apply the theory appear to make little
distinction between claims first asserted against the corporation before
dissolution and those claims first asserted following dissolution.'
The doctrine applies whenever a creditor has an unsatisfied claim
against a corporation which has been dissolved.4

When considered together, state abatement statutes and the com-
mon-law trust fund theory appear to serve the same purpose. The
trust fund theory was created in order to alleviate the harshness of the
rule that dissolution abates all actions and claims against a corpora-
tion, while the statutory abatement rules obviously lead to a similar

36. See supra notes 32-35 and accompanying text.
37. King v. Coosa Valley Mineral Prod. Co., 283 Ala. 197, 202, 215 So. 2d 275, 279

(1968) ("directors must exercise the reasonable care and prudence as that ordinarily required
of trustees, in the performance of their duties as statutory trustees"); W. FLETCHER, supra
note 20, at § 8186.

38. Friedlander & Lannie, supra note 24, at 1368. These commentators also point out
that if the directors adequately perform this duty, they are not liable to the dissolved corpora-
tion's creditors. Id.

39. See, e.g., King v. Coosa Valley Mineral Prod. Co., 283 Ala. 197, 215 So.2d 275
(1968); White v. Texas Motor Car & Supply Co., 228 S.W. 138 (Tex. Comm'n App. 1921,
opinion adopted); Worthman v. Lachman-Rose Co., 440 S.W.2d 351 (Tex. Civ. App.-Hous-
ton [1st Dist.] 1969, no writ).

40. See Friedlander & Lannie, supra note 24, at 1369 ("The relief afforded by the trust
fund theory as applied to both directors and shareholders of the dissolved corporation appar-
ently is available to claimants with such contingent claims against the dissolved corporation");
Wallach, supra note 21, at 328, note 28 (citing cases); see also Henn and Alexander, Effect of
Corporate Dissolution on Product Liability Claims, 56 CORNELL L. REV. 865, 894-909 (1971).

41. See Friedlander & Lannie, supra note 24, at 1369 ("The trust fund theory, both by its
nature and by its purpose, should allow claimants with contingent claims to recover when
those claims finally arise"). A "contingent claim" is "one which has not accrued and which is
dependent on the happening of some future event. . . which may or may not happen". In re
Lexington Sur. & Indem. Co., 272 N.Y. 210, 214, 5 N.E.2d 204, 205 (1936).

1986]



TEXAS TECH LAW REVIEW

result. The question thus naturally arises as to whether the enactment
of a statutory limitations period does in fact preclude a creditor's
claim under the trust fund doctrine if the statutory time limitation has
been exceeded. Unfortunately, there is no clear consensus on this
point.

In Reconstruction Finance Corp. v. Teter,4 2 for example, an equi-
table action was brought against the defendant corporation claiming
that a remedy remained against shareholders of a dissolved corpora-
tion on the basis of the trust fund theory.4" Since the corporation had
been dissolved more than two years prior to the action, the Seventh
Circuit rejected the plaintiff's assertion of the trust fund doctrine,
stating that the doctrine was contrary to Illinois law.' The court
held that the statutory law "completely regulate[s] and control[s]
both the substantive and procedural rights of the parties"45 under the
facts presented in the case. It is interesting to note, however, that no
further distinction was made as to whether the statute involved was a
substantive or procedural rule.46 Thus, the Teter case does not wholly
support any notion that the two-year Illinois statute will bar a com-
mon-law post-dissolution remedy against shareholders after the expi-
ration of the statutory period.47

Some years later, in Levy v. Liebling,48 the shareholders of a dis-
solved Kentucky corporation brought suit on a deficiency judgment
that had been entered in favor of the business prior to its dissolution.
Since the suit was commenced some sixteen years after the dissolution
of Imperial Realty Corporation, the defendant argued that the suit

42. 117 F.2d 716 (7th Cir. 1941).

43. Id. at 725-26.

44. Id. at 725. The Illinois law provided a two-year limitation period for bringing actions
against a dissolved corporation. ILL. ANN. STAT. ch. 32, § 157.94 (Smith-Hurd 1954) (re-
pealed 1983) (current version at ILL. ANN. STAT. 12.80 (Smith-Hurd 1985)).

45. 117 F.2d at 727.

46. In fact, the court did state that in its opinion, the appellant's argument with respect to
the creation of a trust was entirely too broad in its conclusions. Id. at 726. And, although the
court found the statute to be controlling, it failed to recognize any differences in regard to
whether the two-year limitation was procedural or substantive in nature, since it had already
held that the motions to quash and dismiss were properly sustained. Id. at 725.

47. See Schoone, supra note 27, at 424. Note further that the Teter court alternatively
decided that due to pleading inconsistencies, the complaint was procedurally deficient in any
case. 117 F.2d at 727-728. See also Markus v. Chicago Title & Trust Co., 373 Ill. 577, 27
N.E.2d 463 (1940); O'Neill v. Continental Illinois Co., 341 Ill. App. 119, 93 N.E.2d 160
(1950).

48. 238 F.2d 505 (7th Cir. 1956).

[Vol. 17:747
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was barred by the two-year limitation on survival of remedies.49 The
court rejected this defense, stating that plaintiffs were suing on a right
vested in them subsequent to the dissolution of the business, and not
on behalf of the corporation.5" The court found that, as former stock-
holders, the plaintiffs acquired a right sufficient to maintain an ac-
tion.5" The court's reasoning assumes that the two-year survival
statute barred claims that existed prior to dissolution, but did not bar
post-dissolution claims. Since the plaintiffs acquired their claim after
the corporation's dissolution, that claim was not barred by the sur-
vival statute.52

Clearly, the Levy court's reasoning should apply to claims arising
post-dissolution against the corporation as well as to those claims
arising in favor of the company's former shareholders. This position,
of course, is contra to the Teter decision, but may be partially justified
because it will encourage dissolving corporations to provide for future
contingent claims.53 If the multi-year survival statute is interpreted to
bar all post-dissolution claims, then no incentive remains to en-
courage dissolving corporations to take steps to protect claimants

49. See Ky. REV. STAT. § 271.585: "Survival of Remedy after Dissolution," which pro-
vides in part that "such dissolution shall not take away or impair any remedy available to or
against such corporation, its directors, or shareholders, for any right or claim existing, or any

liability incurred, prior to such dissolution, if suit thereon is commenced within two years after

the date of such dissolution .... " Note that this provision is nearly identical to the statutory
provisions of the Illinois law, ILL. ANN. STAT. ch. 32, § 157.94 (Smith-Hurd 1954) (repealed

1983) (current version at ILL. ANN. STAT. 12.80 (Smith-Hurd 1985)), earlier used as a basis
for decision in the case of Reconstruction Finance Corp. v. Teter, 117 F.2d 716 (7th Cir.
1941). See supra notes 42-47 and accompanying text.

50. 238 F.2d 505, 506-07 ("any action for or against [Imperial] was limited to a two-year
period. On expiration of that period it became extinct for all purposes and it no longer had the
capacity to sue or be sued. We are unable to agree, however,. . . that this provision had a like
effect . . . upon the rights of plaintiffs as former shareholders of Imperial.").

51. 238 F.2d at 507 ("The provision [of KY. REV. STAT. § 271.585] by its express lan-

gauge applies to 'any right or claim existing, or any liability incurred prior to such dissolution.'
It is obvious that the right or claim of Imperial in the Chicago judgment against defendant
existed prior to the time of its dissolution, but is is equally obvious that the right or claim of
plaintiffs in the suit was not in existence prior to that time.").

52. To hold otherwise, it has been said, would have led "to the anomalous result of creat-

ing a bar to the capacity of the stockholders to sue at the same time they acquired title to and
became vested with the ownership of the judgment." 238 F.2d at 507; see also Friedlander &
Lannie, supra note 24, at 1372-73, criticizing this result, because such claims could have been

enforced during the survival period by the dissolved corporation, and if the corporation had
refused to file suit, the stockholders could have initiated a derivative action to enforce the
outstanding claims.

53. See Henn & Alexander, supra note 19, at 909.
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whose claims might arise upon or after dissolution.14

As a final example of the treatment accorded survival statutes in
general, consider the case of United States v. Palakow.55 In that case,
the United States brought suit on behalf of the Small Business Admin-
istration (SBA), claiming that shareholder-directors breached fiduci-
ary duties owed to the SBA, which owned shares in the dissolved
Belvedere Investment Corporation. The defendants moved to dismiss
the complaint, relying on a Wisconsin statute that barred claims un-
less the action was commenced within two years after the date of dis-
solution.56 The issue addressed, therefore, was whether the plaintiff
could maintain an action brought after the expiration of the survival
period.

The court, limiting its holding to post-dissolution claims against
directors and shareholders,57 held that liability does in fact exist re-
gardless of the survival statutes. In reaching its decision, however, the
Palakow court reasoned that since the statutes had no effect upon
claims that did not abate at common law, there was no need to raise
the question of statutory language5" in the case at bar. Under Pala-
kow, therefore, liability is created under the trust fund theory regard-
less of the provisions and limitations of the survival statutes.59

As can be seen from the above collection of cases, there is no

54. Friedlander & Lannie, supra note 24, at 1374.
55. 438 F.2d 1177 (7th Cir. 1971), rev'g 298 F. Supp. 1378 (E.D. Wis. 1969).
56. See WIs. STAT. ANN. § 180.787 (West 1957), which is essentially similar to the Illi-

nois and Kentucky statutes cited supra notes 44, 49.
57. Initially, the court stated that the action was not commenced against the defendant as

a director, but rather against him as an individual, and thus fell outside the reach of the sur-
vival statute. 438 F.2d at 1179. However, in the next paragraph the court finds that even if
the cause of action "were construed as being against a director qua director," it would not be
barred because it was based upon a claim that would not have abated at common law. Id.
Theoretically, since survival statutes affect only causes of action that abated under the com-
mon law, the court concluded that the survival statute did not apply to actions brought against
directors and shareholders for breach of fiduciary duties owed. Id.

58. The "prior to . ..dissolution" language in the statute, according to the Palakow
court, applies only to claims that could have been brought against the corporation, because
those are the only claims which abate at common law. See 438 F.2d at 1179 (citing People v.
Parker, 30 Ill. 2d 486, 490, 197 N.E.2d 30, 31-32 (1964)).

59. See also People v. Parker, 30 Ill. 2d 486, 490, 197 N.E.2d 30, 31-32 (1964) ("Defend-
ant offers no authority for the necessary premise that dissolution of a corporation abates liabil-
ity incurred by its directors .. "). But cf Stone v. Gibson Refrigerator Sales Corp., 366 F.
Supp. 733 (E.D. Pa. 1973), which held that causes of action based on post-dissolution claims
cannot be maintained. In fairness, though, the Stone decision reflected a potential claim
against the corporation alone, and did not discuss either director or shareholder personal
liability.
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clear consensus as to when or how the survival statutes are to be inter-
preted. From the Teter case, which held that statutory law controls,
to the Palakow decision, which completely ignores the statutory lan-
guage, the only conclusion to be drawn is that there is no consistent
pattern to the decisions. Apparently, the courts are still exercising
their equitable powers in order to decide cases, much the same as they
did prior to enactment of the survival statutes.' It is with these in-
consistencies in mind that we now turn to the Texas case law.

III. TEXAS LAW: A LOOK AT HUNTER v FORT WORTH

CAPITAL CORP.

The State of Texas first embraced the trust fund theory of corpo-
rate recovery in 1871,61 when creditors were permitted to sue stock-
holders of a dissolved corporation for the corporation's unpaid debts
to the extent of the assets received upon dissolution.62 The early stat-
utes were amended in 1907 to provide a three-year time limitation
during which causes of action accruing prior to dissolution would be
allowed to proceed.63 This predecessor statute was superseded by ar-
ticle 7.12 of the Texas Business Corporation Act in 1955,64 which was
in turn patterned after section 105 of the Model Business Corporation
Act.6 5 Current interpretation of section 7.12 is embodied in the case

60. See supra notes 20-21 and accompanying text. See also supra notes 40-41 and accom-

panying text. No matter how the courts react, Professor Wallach believes that there is no valid
reason for equitable remedies to remain after enactment of a statutory survival period. See
Wallach, supra note 21, at 331-32. On the other hand, Wallach does point out that there is

little legislative intent written on the matter and there may well have been no intention at all to

affect the viability of the trust fund doctrine. Id. at 331. Perhaps the best answer is that the

survival statutes were promulgated in order to provide a limited remedy, and courts thus re-
main free to impose equitable remedies as they deem it necessary.

61. See Act of Dec. 2, 1871, ch. 80, §§ 39-43, 1871 Tex. Gen. Laws 73-74, 7 H. GAMMEL,
LAWS OF TEXAS 75-76 (1898).

62. See id. Generally, the statute provided that, upon dissolution of a Texas corporation,

the president and directors or managers shall be trustees and would thus be able to maintain or

defend any judicial proceeding. The statutes further provided that suit may be brought against
any person or persons who were stockholders at the time of dissolution in order to allow
creditors to recover debt.

63. See Act of Apr. 23, 1907, ch. 161, § 4, 1907 Tex. Gen. Laws 312.
64. See TEX. Bus. CORP. ACT ANN. art. 7.12 (Vernon 1980). For the full text of this

article, see supra note 12.

65. See MODEL Bus. CORP. ACT ANN. § 105 (1960) (revised 1984). The only basic dif-

ference between the Texas statute and the Model Act is that article 7.12 extends the two year

limitation on claims in the Model Act to three years. Compare TEX. Bus. CORP. ACT ANN.
art. 7.12 (Vernon 1980) with MODEL Bus. CORP. ACT § 105 (1971).
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of Hunter v. Fort Worth Capital Corp. ,66 where the Texas Supreme
Court held that the Texas survival statute is the exclusive expression
of the trust fund theory in Texas.6 7

In 1975, a repairman was permanently injured when an elevator
he was repairing fell on him. The cause of the accident was a faulty
valve which had been installed fifteen years earlier by the Hunter-
Hayes Elevator Company.68 The repairman sued the former share-
holders of Hunter-Hayes to recover damages for his personal injuries.
Although several theories of recovery were alleged,69 for the purposes
of this Article our discussion will be limited to the attempted recovery
under the trust fund doctrine.

Hunter-Hayes had installed the elevator in 1960, and had ser-
viced it until 1964, when it sold essentially all of its assets to the Do-
ver Corporation in exchange for 25,000 shares of Dover stock.
Hunter-Hayes subsequently changed its name to the H.H. Hunter
Corporation, and distributed the Dover shares to its own sharehold-
ers. In March of 1964 the H.H. Hunter Corporation was issued a
certificate of dissolution by the Secretary of State.70 The trial court
granted a summary judgment for the defendant shareholders because
the action had not been commenced within three years of dissolu-
tion,71 as required by article 7.12. The Fort Worth Court of Civil
Appeals reversed, holding that existing Texas law allowed recovery
from the former shareholders of a dissolved corporation under the
trust fund doctrine.72 On appeal to the Texas Supreme Court, the
appellate ruling was reversed, with a majority of the court holding
that the petitioner had no cause of action against the shareholders
since petitioner's claims first arose more than three years after dissolu-
tion of the H.H. Hunter Corporation.73 The court reasoned that since

66. 620 S.W.2d 547 (Tex. 1981).
67. Note, Corporations-Stockholder Liability---Article 7.12 of the Texas Business Corpo-

ration Act is the Exclusive Expression of the Trust Fund Theory in Texas, 13 ST. MARY'S L.J.
660 (1982).

68. 620 S.W.2d at 548.
69. Petitioner alleged causes of action based on negligence and strict liability, claiming

that the proximate cause of his injuries was the negligent installation, inspection and mainte-
nance of the elevator by Hunter-Hayes. He also alleged that the shareholders were personally
liable to him, at least to the extent they received assets from Hunter-Hayes on dissolution,
under the trust fund theory. Id.

70. Id.
71. Id. at 548-49.
72. See Fort Worth Capital Corp. v. Hunter, 608 S.W.2d 352 (Tex. Civ. App.-Fort

Worth 1980), rev'd, 620 S.W.2d 547 (Tex. 1981).
73. 620 S.W.2d at 552-53.
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the survival statute incorporates the trust fund theory, recognition of
that doctrine outside the statute would infer that the legislature had
enacted a meaningless and repetitious law.74

Justice Spears and Justice Ray vigorously dissented, arguing that
the majority had judicially amended article 7.12 by extending its
reach to post-dissolution claims rather than limiting the statute to
pre-dissolution causes of action.75 The dissent argued that early
Texas law recognized the trust fund doctrine independent of statutory
law, and further argued that article 7.12 did not hinder the court's
ability to create an equitable remedy if one exists.7 6 Historically, the
dissent pointed out, the statute extending remedies against a dissolved
corporation did not operate to take away or confer any substantive
right; it only supplied a form or procedure.77 Further, Justice Spears
was concerned that adoption of the majority view would result in a
cut-off of post-dissolution claims, and that persons sustaining post-
dissolution losses or injuries would be left "completely without a
remedy."

78

The issue before the Texas Supreme Court in Hunter was
whether the legislature intended the corporate survival statute to re-
place the equitable trust fund doctrine or was to be an additional or
alternative remedy which would be available to post-dissolution
claimants. In arriving at its conclusion, the majority quoted liberally
from Reconstruction Finance Co. v. Teter,7 9 which held that the Illi-
nois survival statute controlled both the substantive and procedural
rights of the parties, and Blankenship v. Demmler Mfg. Co. ,"o which
similarly held that post-dissolution claims were barred by statute.
Taking its cue from these cases, the Texas Supreme Court construed
the dissolution statute so as to "close down" any possibility of suit

74. Id. at 551. See also Note, supra note 67, at 664.

75. 620 S.W.2d at 553 (Spears, J., dissenting).

76. Id. at 554.
77. Id. (citing Lyon-Gray Lumber Co. v. Gibraltar Life Ins. Co., 269 S.W. 80, 81 (Tex.

Comm'n App. 1925, judgmt adopted)).

78. Id. at 555.
79. 117 F.2d 716 (7th Cir. 1941); see also supra notes 42-47 and accompanying text.

80. 89 Ill. App. 3d 569, 411 N.E.2d 1153 (1980). In Demmler, the plaintiff brought suit
against the former shareholder of a dissolved corporation in order to recover damages for
personal injuries suffered eight years after the company dissolved. The Illinois court declared
that "extension of the trust fund theory to cover plaintiffs claim would mean that the corpora-
tion could never completely dissolve but would live on indefinitely through its shareholders."
Id. at -, 411 N.E.2d at 1156. Consequently, the court disallowed the claim.
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premised on the trust fund theory,"l and read article 7.12 as to ex-
clude all post-dissolution claims.8 2

Further, the majority reasoned that no real purpose would be
served by article 7.12 unless the legislature in fact intended to bar
resort to the trust fund doctrine.8 3 Hence, since the legislature is
"never presumed to do a useless act," 4 the Texas Supreme Court held
that article 7.12 bars resort to the trust fund theory as it exists apart
from the statute.8 5

Unfortunately, such a "mechanical analysis" leaves all potential
plaintiffs with claims arising after the dissolution of a corporation
without any effective remedy, as Justice Spears observed. 6 Professor
Hamilton, writing on the subject, has predicted that corporations
could take regular "dissolution baths" to shed themselves of unknown
and unwanted contingent claims.8 7 This, obviously, is a result that
neither the legislature nor the supreme court intended.

IV. THE DILEMMA: IS SECTION 7.12 UNCONSTITUTIONAL As
PRESENTLY CONSTRUED?

In addition to the problem addressed above, that is, whether en-
tire classes of plaintiffs are effectively barred from asserting post-dis-
solution claims, a second and potentially more difficult obstruction
arises in the area of constitutional law. In Hunter, the majority opin-
ion held that article 7.12 of the TBCA was an absolute bar to the

81. Hamilton, Corporations and Partnerships: Annual Survey of Texas Law, 36 Sw. L.J.
227, 240 (1982). See also Hunter, 620 S.W.2d 547 (Tex. 1981).

82. 620 S.W.2d at 550 ("Article 7.12 expresses a legislative policy to restrict the use of
the trust fund theory to pre-dissolution claims, and to protect shareholders, officers and direc-
tors of a dissolved corporation from prolonged and uncertain liability.").

83. 620 S.W.2d at 551.
84. Id.
85. Id. See generally Miller, The Status of Choses In Action of Dissolved But Unadminis-

tered Corporations After Expiration of the Statutory Periodfor Winding Up, 9 Miss. L.J. 455,
462-64 (1937).

86. See supra note 78 and accompanying text. For an analysis of the case, including
explanations of why the "de facto merger doctrine" and the "trust fund doctrine" are unavail-
able, see generally Hamilton, supra note 81, at 238-41. See also Keeton, Torts: Annual Survey
of Texas Law, 36 Sw. L.J. 1, 15-20 (1982) (generally discussing the tort liability of successor
firms).

87. Hamilton, supra note 81, at 241. Professor Hamilton points out that although similar
case law exists in other jurisdictions, Texas is the only state with a corporate survival statute
that has also abolished the "de facto merger" concept, so that plaintiffs in other jurisdictions
have recourse under alternative recovery theories, while Texas claimants have no such
recourse.
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plaintiff's tort claim against the dissolved manufacturer.8 According
to the court, the three-year period established in article 7.12 only al-
lowed for the survival of pre-dissolution claims. Since the legislature
is "never presumed to do a useless act,"'89 the court reasoned that
post-dissolution claims were not to be heard at all.'° Hence, the
court's substantive construction91 of the three-year survival period
rendered any remedy for the plaintiff virtually impossible, since his
injury did not occur until eleven years after the manufacturer's
dissolution.92

The Texas Supreme Court has held, in several different contexts,
that remedies contingent on impossible conditions are a denial of a
plaintiff's due process rights.9 3 Further, the Texas Constitution guar-
antees that "[a]ll courts shall be open, and every person for an injury
done him, in his lands, goods, person or reputation, shall have remedy
by due course of law." 94 Despite such precedents, the court in Hunter
construed article 7.12 substantively and, as a result, barred the plain-
tiff's claim even before injury occurred. 95 Arguably, therefore, the

88. 620 S.W.2d 547, 550-51 (Tex. 1981).
89. Id. at 551.
90. Id. The court clearly stated that "no real purpose would be served by the enactment

of Article 7.12 .. .unless the legislature [also] intended for the statute to bar resort to the
trust fund theory apart from the statute in order to enforce post-dissolution claims." Id.

91. There are basically two types of limitations statutes. The first is procedural, which
limits the time in which a right that was enforceable at common law may be brought. The
second is substantive, which simultaneously creates a right which was not available at common
law, as well as a limitations period by which the action is to be governed. Under the substan-
tive type of statute, the right to recovery depends upon whether the party seeking redress
brings the action within the time designated by statute. Generally, if that period lapses with-
out commencement of the action, the right to recovery no longer exists. See generally Jamer-
son v. Miles, 421 F. Supp. 107, 110-11 (N.D. Tex. 1976); Franco v. Allstate Insurance Co., 505
S.W.2d 789 (Tex. 1974).

92. Hunter v. Fort Worth Capital Corp., 620 S.W.2d 547, 555 (Tex. 1981) (Spears, J.,
dissenting) (where dissent reasons that majority holding leaves post-dissolution claimants "no
remedy at all").

93. See, e.g., McCrary v. City of Odessa, 482 S.W.2d 151, 154 (Tex. 1972) (notice re-
quirement to cause of action held unconstitutional as to minor since their legal incapacity
rendered compliance with requirement impossible); Hanks v. City of Port Arthur, 121 Tex.
202, 211-12, 48 S.W.2d 944, 947-48 (1932) (claimant denied due process where statute re-
quired her to give notice of defect before injury occurred even where she had no knowledge of
defect at such time); Dillingham v. Putnam, 109 Tex. 1, 5, 14 S.W. 303, 305 (1890) (right of
appeal requirement of supersedeas bond held unconstitutional because it created an impossible
condition for those who could not afford such bond).

94. TEX. CONST. art. I, § 13; see also id. art. I, § 19, which provides that "[n]o citizen of
this state shall be deprived of life, liberty, property, privileges, or immunities, except by the due
course of the law of the land."

95. 620 S.W.2d 547, 555 (Tex. 1981) (Spears, J., dissenting).
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plaintiff in the case was denied his constitutional rights to due process
and an open court.

The Texas Supreme Court again had an opportunity to review a
survival statute in the recent case of Nelson v. Krusen.96 Unlike
Hunter, the merits of Nelson dealt with medical malpractice rather
than a strict liability tort claim.97 In Nelson, the parents of a child
afflicted with muscular dystrophy consulted Dr. Krusen when Mrs.
Nelson again became pregnant. 98 Relying on Dr. Krusen's reports
following numerous tests, the parents assumed that Mrs. Nelson was
not a genetic carrier of the disease and chose to continue the preg-
nancy.99 Several years after the birth of their son, the Nelsons were
informed that he too had a form of muscular dystrophy."° The Nel-
sons brought a wrongful birth suit for themselves and their infant son,
and the defendants in the action"" moved for summary judgment,
claiming that the Nelson's action was barred by the Texas medical
malpractice survival statute. 0 2

Although both the trial court and the court of appeals sided with
the defendants, 0 3 the supreme court reversed, ruling that the two-
year statute under the Texas Insurance Code t° was unconstitutional
as violative of the "open courts" provision of the Texas Constitu-
tion. 0 ' The Nelson court reasoned that Texas case law had consist-

96. 678 S.W.2d 918 (Tex. 1984).
97. Nelson's merits raised the issue of "wrongful life," which is beyond the scope of this

article. For an analysis of the merits of the case, see Note, Nelson v. Krusen: Texas Denies
"Wrongful Life" Claim, 37 BAYLOR L. REV. 513 (1985); Comment, Wrongful Life: The
Child's Cause of Action for Negligent Genetic Counseling in Texas, 16 ST. MARY'S L.J. 639,
664-74 (1985).

98. 678 S.W.2d at 920.
99. Id.

100. Id.
101. The defendants in the action included Baylor University Medical Center, where tests

on Mrs. Nelson were conducted.
102. 678 S.W.2d at 920. The statute provided that"... no claim.., for compensation

for a medical treatment or hospitalization may be commenced unless the action is filed within
two years of the search or the tort complained of or from the date the medical [or health care]
treatment. . . is completed." TEX. INS. CODE ANN. art. 5.82, § 4 (Vernon 1981), repealed by
Medical Liability and Insurance Improvement Act, ch. 817, § 41.03, 1977 Tex. Gen. Laws
2064. Essentially the same provisions may be found in TEX. REV. Civ. STAT. ANN. art. 4590,
§ 10.01 (Vernon Supp. 1986).

103. See Nelson v. Krusen, 635 S.W.2d 582 (Tex. App.-Dallas 1982), affd in part and
rev'd in part, 678 S.W.2d 918 (Tex. 1984).

104. See supra note 102 and accompanying text.
105. See Nelson v. Krusen, 678 S.W.2d at 923 (Tex. 1984). See also supra note 94 and

accompanying text for the applicable content of the "open courts" provision, TEX. CONST. art.
I, § 13.
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ently shown that the legislature cannot "make a remedy by due
course of law contingent on an impossible condition,"'' 0 6 and con-
cluded that since the statute required the Nelsons to sue before they
knew of any valid grounds for such an action or be barred from action
forever, the statute created an unreasonable condition which could
not be tolerated.10 7

Arguably, there is no major difference between the Texas medical
malpractice survival statute and the Texas corporate dissolution sur-
vival statute except that the corporate survival statute grants a three-
year period to bring suit. 08  Both statutes, as we have seen from the
Hunter"o and Nelson 11 cases, seem to require certain plaintiffs to
fulfill "impossible conditions." How, then, can these cases be recon-
ciled with one another, since they obviously reach opposite results?

First, it is noteworthy that the author of the Nelson opinion is
Justice Franklin Spears, who vigorously dissented in the Hunter deci-
sion."' It should be recalled that Justice Spears presented many of
the same arguments on the minority side in Hunter that were used to
provide the majority position in Nelson. It therefore might be con-
cluded that the Nelson opinion indicates a trend in Texas law, wherein
the court recognizes the plaintiff's right to sue without the unneces-
sary resort to "impossible conditions." It is, however, more than sim-
ply a trend. Indeed, Justice Spears spoke for an essentially unanimous
court in the Nelson decision," 2 thus clearly showing that Texas has
moved to the side of the plaintiff in situations where that plaintiff is
faced with unconstitutional burdens.

106. 678 S.W.2d at 921. See also Sax v. Vottler, 648 S.W.2d 661, 665-66 (Tex. 1983) (right
to enter Texas courts abrogated by legislature only when legislative basis for statute outweighs
denial of Constitutional right); McCrary v. City of Odessa, 482 S.W.2d 151, 154 (Tex. 1972)
(children and others incompetent to comply with notice requirement excused from perform-
ance); see also Hanks v. City of Port Arthur, 121 Tex. 202, 211-12, 48 S.W.2d 944, 947-48
(1932); Dillingham v. Putnam, 109 Tex. 1, 5, 14 S.W. 303, 305 (1890).

107. 678 S.W.2d at 923. The court further stated that a deferral to such unreasonable
conditions would be a "blatent abdication" of the judicial duty [of the court] to secure rights
granted by the Texas Constitution. Id.

108. TEX. Bus. CoRp. ACT ANN. art. 7.12 (Vernon 1980) (stating that any action upon a
claim must be commenced within three years of corporate dissolution).

109. 620 S.W.2d 547 (Tex. 1981).
110. 678 S.W.2d 918 (Tex. 1984).
111. See supra notes 75-78 and accompanying text.
112. Although several justices filed dissenting opinions in the Nelson case, all such dissents

dealt with the merits of the wrongful life claim. Only Justice Wallace voiced a general dissent,
and he would not have found it necessary to raise the question of the constitutionality of the
medical malpractice survival statute. 678 S.W.2d at 935.
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Second, the Nelson decision, at least as to the constitutional ques-
tion presented, is fundamentally sound. Any law which takes away
from either party to the litigation the right to a fair and impartial trial
in the courts provided by the Constitution for the determination of a
given controversy, denies a remedy by due course of law. 13 The piv-
otal question in Nelson is when a cause of action arises under the med-
ical malpractice survival statute. Previous case law held that a cause
of action accrues when the plaintiff knows, or has reason to know, of
his injury. 14 The medical malpractice survival statute, however, con-
tains no accrual langauge and simply counts the limitations period
from a specific date. Literal application of the language of the statute
would foreclose an entire class of potential plaintiffs from any remedy,
and the statute is therefore plainly unconstitutional as to that class.

It seems obvious that the position taken by the court in Nelson
would also apply to article 7.12 by analogy. If entire classes of plain-
tiffs would be foreclosed from access to the courts under the provi-
sions of article 7.12,15 that article should be rendered
unconstitutional utilizing the same theories as presented in the Nelson
decision. Perhaps Hunter has been overruled sub silentio by the Nel-
son court. If so, the question that must be answered is whether article
7.12 can be salvaged, and what alternatives will be available for claim-
ants in future cases similar to Hunter. The remainder of this Article
discusses these problems.

V. THE DILEMMA RESOLVED: SOME OBSERVATIONS

AND SUGGESTIONS

The primary difficulty regarding article 7.12 revolves around the
Hunter court's substantive definition of the statute." 6 Under such
substantive construction, once a right to maintain a cause of action is

113. Dillingham v. Putnam, 109 Tex. 1, 15, 14 S.W. 303, 305 (1890).
114. Robinson v. Weaver, 550 S.W.2d 18 (Tex. 1977) (in misdiagnosis case, court should

construe statute's accrual language to mean statute tolled until injury discovered); Hays v.
Hall, 488 S.W.2d 412, 414 (Tex. 1973) (in failed vasectomy cases, statute of limitations begins
to run when plaintiff discovers operation was failure); Gaddis v. Smith, 417 S.W.2d 577, 580
(Tex. 1967) (statute of limitations does not run until injury is or should be discovered). In
addition, in Morrison v. Chan, 699 S.W. 2d 205 (Tex. 1985), the Texas Supreme Court held
that the medical malpractice statute was constitutional in a case where the plaintiff discovered
the injury well within the two-year survival period but did not file suit until the expiration of
the two-year period, clearly illustrating that there is no reason to strike down a statute merely
because that statute might operate in an unconstitutional manner in another case.

115. See Hunter v. Fort Worth Capital Corp., 620 S.W. 547, 555 (Spears, J., dissenting).
116. Id. at 551. See also supra notes 79-85, 91 and accompanying text.
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barred by statute, a court has no jurisdiction to allow the claim. 1 7

On the other hand, the legislature may not abolish previously estab-
lished common-law rights without providing a reasonable alterna-
tive, "' and the combination of legislative action and statutory
construction in Texas has resulted in foreclosing potential plaintiffs
from their day in court. In the face of these difficulties, can article
7.12 be salvaged? A reply to this question requires two considera-
tions: a procedural approach to the limitations period and a further
limitation of the statute itself to pre-dissolution claims.

A. The Pre-Dissolution Claimant

Initially, it must be noted that the language of article 7.12 itself
sets a three-year limit on actions against officers, directors, or share-
holders "for any right or claim existing, or any liability incurred, prior
to such dissolution.""' 9 Clearly, if the legislature had meant to in-
clude claims arising after dissolution of the business, it would have so
stated. 120 Obviously, therefore, article 7.12 does not attempt to create
a new cause of action for a person or persons injured by a corporation.
Rather, it merely allows for the survival of a preexisting cause of ac-
tion beyond the legal existence of the corporation, and it preserves the
remedies available to such injured parties for the limitations period of
the statute. It is, therefore, a procedural statute of limitations in that
it bars only preexisting causes of action that are not raised within the
three-year statutory period.

If the statute is interpreted as a procedural statute, and if it is
likewise available only to potential plaintiffs with preexisting claims,
article 7.12 is patently constitutional. Indeed, the article is not uncon-
stitutional when applied to preexisting claims and the litigants have
discovered the injury with ample time to file suit.1 2' There is no rea-

117. See generally Canadian Ace Brewing Co. v. Anheuser-Busch, 448 F. Supp. 769, 771-
72 (N.D. Ill. 1978) (substantive statute of limitations is jurisdictional; thus court lacked au-
thority to toll the statute for fraud); California v. Copus, 158 Tex. 196, 201, 309 S.W.2d 227,
231 (1958) (statutorily created right and remedy are substantive law rather than procedural,
and right to maintain cause of action is barred at end of survival period).

118. See Kluger v. White, 281 So. 2d 1, 4 (Fla. 1973) (neither common law nor statutorily
created rights may be abolished by legislature without reasonable alternative).

119. TEX. Bus. CORP. ACT ANN. art. 7.12 (Vernon 1980) (emphasis added).
120. See Hunter v. Fort Worth Capital Corp., 620 S.W.2d 547, 553 (Spears, J., dissenting);

see also Brazos River Authority v. City of Graham, 163 Tex. 167, 182, 354 S.W.2d 99, 109
(Tex. 1961) ("If [the legislature] does not mean what it says, it must say so").

121. See Sax v. Votteler, 648 S.W.2d 661, 666 (Tex. 1983) (to test constitutionality of
medical malpractice survival statute look at "general purpose of statute and the extent to
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son to strike down a statute merely because that statute might operate
in an unconstitutional manner in another case. 122 Hence, by limiting
the application of article 7.12 to preexisting claimants, as it does by its
own language, and by treating the three-year period of the statute as
being purely a procedural requirement, the statute may continue to be
valid as to a specified class of plaintiffs. This, however, raises related
questions as to the status of those with post-dissolution claims.

B. The Post-Dissolution Claimant

The language of the statute itself suggests that its sole purpose is
to postpone the abatement of an action for a period of up to three
years following corporate dissolution. The primary goal of survival
statutes, therefore, is to protect certain claimants and corporations for
a fixed period of time after the dissolution of a business. Additionally,
a secondary policy reason exists for enactment of such statutes. This
policy goal might best be termed a "certainty" period-there should
be a definite point in time when participants in a corporate venture no
longer face potential liability. 123 The mixing of these two goals has
led to the conclusion, at least under the Hunter decision, that the sur-
vival statute was meant to replace its predecessors, the equitable theo-
ries of recovery. 124

By its own terms, article 7.12 applies to remedies whether avail-
able to or against the dissolved corporation, its shareholders, or its
directors. 125 However, actions against shareholders and directors did
not abate upon dissolution, and no need exists to continue those reme-
dies. In fact, such remedies were not available at common law until

which the litigant's right to redress is affected"); Robinson v. Weaver, 550 S.W.2d 18, 19 (Tex.
1977) (cause of action for personal injury arises when wrongful act effects an injury).

122. Nelson v. Krusen, 678 S.W.2d 918, 923 (Tex. 1984).
123. See Bishop v. Schield Bantam Co., 293 F. Supp. 94, 96 (N.D. Iowa 1968) ("it seems

highly untenable that the legislative intent. . . was such as to allow indefinite continued sub-
jection of the corporation and its officers and directors to litigation . . . .There should be a
definite point in time at which the existence of a corporation and the transaction of its business
are terminated."); see also Chadwick v. Air Reduction Co., 239 F. Supp. 247, 251 (N.D. Ohio
1965) (language contained in Ohio statute would have no meaning unless it is construed to
provide for the continued existence of the business in order to permit causes of action based on
post-dissolution claims). Thus, under the MBCA, and those statutes patterned upon it, a cor-
poration may be sued for pre-dissolution claims only.

124. See the discussion of the trust fund theory, supra notes 32-41 and accompanying text;
Hunter v. Fort Worth Capital Corp., 620 S.W.2d 547, 550 (Tex. 1981); see also Note, supra
note 67, at 660.

125. TEX. Bus. CORP. ACT ANN. art. 7.12 (Vernon 1980). For the full text of the section
see supra note 12.
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dissolution occurred. 126 Further, under state law, when a corporation
dissolves, it must file articles of dissolution with the Secretary of State
both announcing its intent to dissolve and stating that provisions have
been made to satisfy creditors, including claimants with pending liti-
gation. 27 Generally, the survival statute continues the corporation as
a legal entity for the limited purpose of allowing plaintiffs a remedy
for claims existing "prior to dissolution" if suit is filed thereon within
the survival period. In Texas, the legislature has provided that claim-
ants against the corporation are protected by steps taken before disso-
lution or within three years following dissolution with the further
provision that they are claimants with pre-dissolution claims who first
take action on those claims following dissolution.128

If the Texas statute is limited to those with pre-dissolution
claims,1 29 what alternatives are available to the post-dissolution claim-
ant? Would an overruling of the Hunter decision solve this problem,
or would it again result in continued liability for shareholders and
directors of dissolved corporations?

Initially, of course, an overruling of Hunter would reinstate the
trust fund doctrine and all its attendant difficulties. The trust fund
doctrine, it should be recalled, 3 ' provided that when assets of a dis-
solved corporation are distributed among its shareholders, a creditor
of the dissolved corporation may pursue the assets on the theory that
in equity they are burdened with a lien in his favor.'' In fact, the
creditor may follow the assets so long as they are traceable and have
not been acquired by a bona fide purchaser for value.' 3 2 There was
and is, however, no period of limitations attached to the trust fund

126. Friedlander & Lannie, supra note 24, at 1402.

127. TEX. Bus. CORP. ACT ANN. art. 6.06 (Vernon 1980). The applicable sections of
article 6.06 state that "all debts, obligations, and liabilities of the corporation have been paid or

discharged or that adequate provision has been made for the satisfaction of any judgment,
order, or decree which may be entered against it in any pending suit." Id. art. 6.06 (A)(6).

128. See the discussion of the rights of predissolution claimants supra notes 119-22 and
accompanying text.

129. Recall that by refusing to permit post-dissolution plaintiffs any cause of action, the
Hunter court arguably violated the "open court" and due process sections of the Texas Consti-
tution. See supra notes 105-09 and accompanying text.

130. See supra notes 32-41 and accompanying text; see also Koch v. United States, 138
F.2d 850, 852 (10th Cir. 1943); Hunter v. Fort Worth Capital Corp., 620 S.W.2d 547, 550
(Tex. 1981); Hamilton, supra note 81, at 240.

131. 138 F.2d at 852.

132. Norton, supra note 31, at 1074; see also Wallach, supra note 21, at 327-335; Fletcher,
supra note 20, at section 8161.
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doctrine, and thus former shareholders and directors may be liable to
post-dissolution claimants ad infinitum.

Since one of the avowed goals of the legislature is to achieve a
"certainty" period in corporate lawsuits, 33 obviously the intent of the
legislature is not met by reversion to the trust fund doctrine. An ex-
tension of article 7.12 is necessary in order to achieve this desired
result. 13 4 One method of extension that might be considered is to stat-
utorily require all dissolving corporations to purchase post-dissolution
insurance policies protecting them against future claims. Such insur-
ance would cover future contingent liabilities, and would be available
to pay future claimants who would normally be reduced to attempting
to trace the assets of the dissolved concern under the trust fund doc-
trine. Further, a policy of insurance coverage could be statutorily cre-
ated to expire at a stated time, perhaps at the end of the "useful life"
of a dissolved company's product line.

While this approach would result in fulfillment of the "certainty"
theory, there are several drawbacks to such a plan that would render
it impractical. First, of course, is cost. While many larger corpora-
tions may have readily sufficient funds available for such a purchase,
it is generally the smaller and somewhat undercapitalized firms that
voluntarily dissolve. Such concerns, obviously, will be unable to af-
ford the required coverage. Second, premiums would be difficult, if
not impossible, to determine. Finally, and perhaps most importantly,
it is theoretically possible that a small percentage of potential plain-
tiffs would still be denied their rights unless the term of the policy was
open-ended. A statutorily required insurance policy, therefore, is not
a reasonable alternative.

One alternative that may be feasible is the creation of a
"superfund"' 35 by legislative action, with funding to come from dis-
solving corporations themselves. Each dissolving corporation would
be required to place a nominal sum in a fund to be administered by a

133. See supra note 123 and accompanying text.
134. It is, of course, the duty of the legislature to make law. A court has no power to

invade the legislative function by judicially amending [a] statute and adding words that are
neither contained in the language nor implicit in the words used. Hunter v. Fort Worth Capi-
tal Corp., 620 S.W.2d 547, 553 (Tex. 1981) (Spears, J., dissenting).

135. The federal government has taken this approach in several instances, including such a
fund for toxic waste disposal, 42 U.S.C. § 9601 (1982); for the creation of the synthetic fuel
corporation, 42 U.S.C. § 8733(a)(1) (1982); and for seabed mining, 30 U.S.C. § 1472 (1982).
The basic difference between this proposal to the legislature and the federal "superfunds" is
that the state proposal would be self-funded by dissolving corporations themselves rather than
funded with tax dollars.
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responsible state agency or an independent committee. If 5000 corpo-
rations dissolved each year, 13 6 and if each was required to pay $100 to
such a fund, a half million dollars could be collected annually. Fur-
ther, since it is presumed that very few plaintiffs will come forth to
claim against the fund,137 the legislature could establish a ceiling
amount, after which all additional funds collected would revert to the
general treasury of the state. Such a statutorily created fund would
accomplish the intent of the legislature to limit the period of liability
for a dissolved corporation's shareholders and directors, would not
deprive any potential plaintiff of access to the courts or due process,
would not require any state funding, and would eventually contribute
to the state's income. 38 It is proposed, therefore, that the creation of
such a fund is a viable alternative in the event post-dissolution claim-
ants file actions against statutorily dissolved corporations.

If the legislature does not create an extension to article 7.12, and
that article is indeed limited to pre-dissolution situations, post-disso-
lution claimants will have no recourse unless the Hunter decision is
reversed. In such a case, the trust fund doctrine will again become
viable and corporate dissolution will not mean an end to shareholder
and director liability. If the intent of the legislature is to limit liability
to a specific period, the Texas survival statute, article 7.12 of the
TBCA, must be amended or that intent will not be achieved. 39

136. In view of the fact that over 45,000 corporations are created in Texas each year, 5000
voluntary or involuntary dissolutions are not outside the realm of possibility. Further, the
statute could be drawn so as to require merging or reorganizing businesses to contribute the
fund, thus increasing revenue.

137. The proposed fund will only be available to plaintiffs who (1) discover their injuries
post-dissolution and who (2) have no other source of recovery. If successor liability could be
established under tort or product liability law, the plaintiff would have to recover on that basis
and could not reach the fund. For a general discussion of successor liability, see Keeton,
Annual Survey of Texas Law. Torts, 36 Sw. L.J. 1, 15-20 (1982); Wallach, supra note 21, at
335-44; Note, Products Liability-Liability of Transferee for Defective Products Manufactured
by Transferor, 30 VAND. L. REV. 238 (1977).

138. It might be argued that the fund so created may be depleted if numerous plaintiffs
recover at any one time. The state could prevent depletion by any of several methods, how-
ever, such as limiting the amount of award to any single plaintiff, or by increasing the size of
the fund or raising the required contribution, or by purchasing annuity contracts for successful
claimants rather than paying lump sum benefits, etc. If the statute is drawn with specificity, it
is reasonable to assume that the fund will maintain ample assets to cover the limited number of
claimants having access to it. Further, there should be no subrogation right against the fund
as to successor corporations who pay product liability claims. This could be assured if the
state were to require a release whenever a merger, acquisition, or sale of assets takes place.

139. It should be noted that the Revised Model Business Corporation Act was adopted by
the Committee on Corporate Laws, Section of Corporation, Banking and Business Law of the
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It is interesting to note that neither the proposed "superfund"
amendment to article 7.12 nor a reversion to the trust fund doctrine
would limit the time in which a plaintiff may begin an action. In both
instances, any limitation period would not begin to run until the
plaintiff becomes aware of his cause of action, after which time the
applicable statute of limitations would begin to accrue. Clearly, equi-
table principles (and constitutional constraints) would protect the in-
dividual or creditor who, through no fault of his own, failed to
commence his action during the period covered under article 7.12.
The running of the statutory period is tolled if appropriate, 14 and
tolling would be appropriate in cases of "impossible conditions", re-
gardless of whether any statutory period on a cause of action exists. '4"
It is through such tolling procedures that post-dissolution claimants
may have their day in court, since tolling will fulfill the constitutional
requirements set forth in the Nelson v. Krusen decision. 142

C. The Unique Situation: The Corporation As Plaintiff

Although in most pre- and post-dissolution situations the dis-
solved corporation will be the defendant, occasionally the corporation
or its successors in interest will be in a position to be claimants.
When such a situation presents itself, the lines are drawn exactly as
they are for all claimants: they are either pre-dissolution and thus
governed by the procedural limitations of article 7.12, or post-dissolu-
tion where, in effect, the "successor in interest" theory would come
into play and statutory limitations periods, if any, would be tolled.

American Bar Association in the spring of 1984. MODEL BUSINESS CORP. ACT §§ 1.01-17.06
(1984). Section 14.07 of the Revised MBCA provides a system for "Unknown Claims"
Against the Corporation. Id. § 14.07. Generally, the section, in conjunction with Section
14.06 (covering "known" claims), requires publication of the dissolution and states that con-
tingent claims are barred unless commenced within five years of the date of publication. Id.
§ 14.06. Effectively, therefore, the three-year period of TBCA Article 7.12 would be extended
to five years for "contingent" claimants, after which their claims would be barred as well. This
change, obviously, does not overcome the constitutional question raised earlier in the body of
this article, and is thus rejected as a possible alternative solution. The same argument applies
to other suggested changes in corporate survival statutes. See, e.g., Friedlander & Lannie,
supra note 24, at 1412-14 (suggesting changes in section 105 of the MBCA).

140. See supra notes 4-7 and accompanying text; see also Marcus, Fraudulent Concealment
in Federal Court: Toward a More Disparate Standard? 71 GEO. L.J. 829 (1983); Note, The
Tolling of Statutes of Limitations in Tennessee, 14 MEM. ST. U. L. REV. 375 (1984).

141. See the general discussion of Nelson v. Krusen, supra notes 88-115 and accompany-
ing text. Generally, if a statute creates an unreasonable condition, the statute cannot stand.

142. See Nelson v. Krusen, 678 S.W.2d 918, 921-23 (Tex. 1984); see also supra notes 105-
07 and accompanying text.

[Vol. 17:747



CORPORATE SURVIVAL STATUTE

As to the former, if the corporation is aware of a claim before it
files dissolution papers, it is granted the power by statute to pursue
that claim both before and after dissolution.'43 Generally, the corpo-
ration may continue its corporate existence for a period of three years
from the date of dissolution during which it is to settle its affairs."
The corporation may not, however, engage in any business transac-
tions except those incidental to liquidation.'4 5

In regard to the pendency of the action, it is clear that both arti-
cle 7.12 of the TBCA and article 1302-2.07 of the TMCLA are proce-
dural in that they limit the period during which an action by the
corporation may be commenced. Under article 7.12, however, the ac-
tion must be one which existed prior to the dissolution, as shown by
the plain language of the statute.'46 Obviously, when an action on a
pre-dissolution claim is involved, there is no difficulty with article
7.12, provided it is treated as a procedural statute of limitations. 14 7

Conversely, however, there is a potential difficulty with post-dis-
solution situations. Article 7.12, as we have seen,' 48 is generally con-
stitutional only if limited to pre-dissolution causes of action.
Arguably, therefore, a post-dissolution corporation loses its ability to
sue or be sued unless such an action is permitted to continue on equi-
table principles,"' absent a controlling statute. ' 0 When the corpora-
tion is the plaintiff, therefore, a post-dissolution cause of action would
pass through to the corporation's successors in interest, the former
shareholders,' 5 ' who would stand in the shoes of the corporation as its

143. See TEX. Bus. CORP. ACT ANN. art. 7.12 (Vernon 1980); TEX. MISC. CORP. LAWS
ACT ANN. art. 1302-2.07 (Vernon 1980).

144. TEX. MISC. CORP. LAWS ACT ANN. art. 1302-2.07(A) (Vernon 1980). The corpora-
tion may prosecute or defend any action during this period, as well as liquidating assets. In the
event a pending action continues after the expiration of the three-year period, the corporation
is permitted to continue in existence until the resolution of the action. Id. at 1302-2.07(C).

145. Id. at 1302-2.07(A).
146. See TEX. Bus. CORP. ACT ANN. art. 7.12 (Vernon 1980) (allowing an action to com-

mence within three years of dissolution "for any right or claim existing, or any liability in-
curred, prior to such dissolution.") (emphasis added).

147. See supra notes 119-23 and accompanying text.
148. Id.
149. For example, under the trust fund doctrine. See supra notes 29-41 and accompanying

text.
150. See the discussion of the proposed post-dissolution statute, supra notes 135-38 and

accompanying text.
151. It should be noted that both the TBCA and the TMCLA permit certain dissolved

corporations the right to amend its articles and reinstate itself as a corporation. This exception
applies, however, only to those businesses that are dissolved due to an expiration of their stated
period of duration. See TEX. Bus. CORP. ACT ANN. art. 6.05 (Vernon 1980) and TEX. MISC.
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assignees. 152

It is difficult, however, to perceive any instance in which a post-
dissolution action would accrue to the corporation's successors except
in those instances involving fraud or fraudulent concealment. Since
article 7.12 is not applicable to post-dissolution actions, the general
two-year limitations period of civil law 53 will most likely apply. This
two-year period, of course, will be tolled until the fraud is actually
discovered, 154 and thereafter the corporation's former shareholders
will be permitted to bring an action if such action is commenced
within the applicable limitations period. Underlying the rule that
fraudulent concealment tolls the statute is the same reasoning that
underlies all tolling rules-the inability of the plaintiff, through no
fault of his own, to commence an action within the limitations period.
In sum, a defendant who fraudulently conceals should not profit from
his own wrongdoing, and the focus should be on the defendant's
wrongful conduct rather than the plaintiff's ability or inability to file
suit. 155 Neither article 7.12 of the TBCA, as presently constructed,
nor any other statutory consideration should apply to post-dissolution
actions where the corporation is the plaintiff, since those limited situa-
tions are better governed by equitable principles and by applicable
tort limitation statutes.

CORP. LAWS AcT ANN. art. 1302-2.07(D) (Vernon 1980). Since most modern corporations
are granted perpetual life by virtue of their articles of incorporation, this exception will most
likely not apply.

152. Generally, the right of an assignee to continue an action in either the name of the
assignor or his own name has been recognized for many years. See, e.g., Ferguson-McKinney
Dry Goods Co. v. Garrett, 252 S.W. 738, 741 (Tex. Comm'n App. 1923, opinion adopted)
("the old corporation ... assigned the cause of action to the new company, and the latter had
a right to continue to prosecute the suit .... "); Texas Machinery & Equipment Co. v.
Gordon Knox Oil & Exploration Co., 442 S.W.2d 315, 316 (Tex. 1969) (an assignee can re-
cover in his own name or that of the assignor).

153. TEX. CIV. PRAC. & REM. CODE ANN. § 16.003 (Vernon 1986).
154. It is generally accepted that fraud or fraudulent concealment toll the applicable limi-

tations period. See generally Dotson v. Alamo Funeral Home, 577 S.W.2d 308 (Tex. Civ.
App.-San Antonio 1979, no writ); Weaver v. Witt, 552 S.W.2d 565 (Tex. Civ. App.-Hous-
ton [14th Dist.] 1977), rev'd on other grounds, 561 S.W.2d 792 (Tex. 1977); Nichols v. Smith,
489 S.W.2d 719 (Tex. Civ. App.-Fort Worth, 1973), affid 507 S.W.2d 518 (Tex. 1973).

155. Note that in order to invoke the fraudulent concealment tolling rule, the plaintiff
must be able to show that the defendant took some affirmative action to fraudulently conceal
the cause of action, and must further show that the defendant or his agents were the actual
persons who concealed the aforesaid cause of action from the plaintiff. See generally Timber-
lake v. A.H. Robins & Co., 727 F.2d 1363 (5th Cir. 1984), reh'g denied, 731 F.2d 888 (1984);
Dotson, 577 S.W.2d 308; Shipp v. O'Dowd, 454 S.W.2d 845 (Tex. Civ. App.-Waco, 1970,
writ reftd n.r.e.); Dawson, "Undiscovered Fraud and Statutes of Limitation," 31 MICH. L.
REV. 591, 607-23 (1933); Note, supra note 140, at 392-93.
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VI. CONCLUSION

When first drafted, article 7.12 of the TBCA seemed to provide a
simple and relatively innocuous method of achieving certainty of time
periods during which dissolved corporations could sue or be sued.
Recent case law,156 coupled with the remarks of the commentators, 157

however, has arguably led to the conclusion that article 7.12 is uncon-
stitutional if applied to post-dissolution claimants.

Although article 7.12 can be salvaged if limited in scope to pre-
dissolution situations and interpreted as a procedural statute of limita-
tions, that alone will not solve the dilemma faced by post-dissolution
parties. Article 7.12 of the TBCA (and its complementary section,
article 1302-2.07 of the TMCLA) must be amended to provide for all
potential litigants, or there is no present remedy available to post-
dissolution claimants unless the Hunter decision is overruled. Even
so, a change in the Hunter case will only bring back the trust fund
doctrine, a result that may be as onerous to former corporate share-
holders as the Hunter decision itself is for post-dissolution litigants.
The legislature should take the lead and provide a clear, comprehen-
sive statute for post-dissolution claimants that will take the guesswork
out of what is presently an untenable situation. Further, the legisla-
ture should determine that in the limited situation of the post-dissolu-
tion corporate plaintiff, existing legal principles of assignment and
tort law should apply.

156. See the discussion of Hunter v. Fort Worth Capital Corp. and Nelson v. Krusen,
supra notes 61-115.

157. See Hamilton, supra note 81, at 240-41; Keeton, supra note 86, at 15-20.
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