
THE TEXAS STATUTORY RIGHT TO JURY
TRIAL IN CHILD CUSTODY CASES: ITS

CONSTITUTIONALITY REMAINS
UNRESOLVED

by Roger M. Baron*

Texas litigants in child custody cases presently enjoy the right to
a jury trial.' The right was imposed by statute in 1961 when the
Texas Legislature amended article 4639a to provide: "In any hearing
held in this State concerning the custody of a child . . . any party to
the hearing may . . .demand a jury to determine custody of the
child, and the judgment of the court must conform to that determina-
tion."' The amended statute also provided that the court's judgment
in a jury trial of a divorce case, ". . . may not contravene the jury's
determination of child custody."3

Prior to this statutory enactment, the right to a jury trial in child
custody cases did not exist, although juries had been used in an advi-
sory capacity. Even when used in this capacity, the law was clearly
settled that the "solemn responsibility" of determining custody was
vested with the "trained judiciary," 4 which was better able to take
into consideration all surrounding facts, circumstances, and equities
relating to the best interest of the child, including not only the child's
present existence, but also future existence.5

Clearly, in Texas, the right to a jury trial presently enjoyed by
parties in custody cases is a right created by statute, not one of in-
dependent constitutional6 or common law origin.7 Although being

* Assistant Professor of Law, South Texas College of Law. B.S., University of Mis-

souri at Columbia, 1973; J.D., 1976.
1. Subject to exceptions hereinafter discussed infra notes 53-65 and accompanying text.
2. Act of June 14, 1961, ch. 305, § 1, 1961 Tex. Gen. Laws 663, 663-64.
3. Id. at 663.
4. Oldfield v. Campbell, 191 S.W.2d 897, 898 (Tex. Civ. App.-Waco 1945, no writ)

(citing TEX. CONST. art. V, § 8 (1891, amended 1978) and numerous other cases).
5. Id.; Carter v. Carter, 359 S.W.2d 184, 188 (Tex. Civ. App.-Waco 1962, writ dism'd

w.o.j.). As to visitation issues, as distinguished from the issue of custody itself, there is no right
to trial by jury. Henderson v. Youngblood, 512 S.W.2d 35, 36 (Tex. Civ. App.-El Paso 1974,
no writ).

6. See Taft v. Johnson, 553 S.W.2d 408, 410 (Tex. Civ. App.-El Paso 1977, writ ref'd
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"unique" or operating a legal system without the support of authority
from other jurisdictions has never seemed to bother Texans much,8

the fact remains that Texas is one of the few, if not the only, Ameri-
can jurisdiction in which custody litigants enjoy a right to a jury
trial.9 Even in jurisdictions which allow the involvement of juries in
divorce proceedings, the determination of custody remains with the
court. "

Shortly after the enactment of section 4639a, two cases arose in
which the constitutionality of the section was challenged. Aside from
these two courts of appeals cases there is no appellate case law di-
rectly addressing the constitutional aspect of the statutory provision.
The Supreme Court of Texas has not ruled upon the constitutionality
of the statutory right. When called upon to do so in 1970, the court
declined to address the constitutional issue because there was no
showing that the trial judge disagreed with the jury; thus, the court
specifically reserved the question for later consideration."

Since its original enactment in 1961, the Legislature has twice
amended or revised the "statutory right to jury trial" that now ap-
pears as section 11.13 of the Family Code.' 2 Shortly after each such
revision, decisions were rendered by a division of the Texas Courts of
Appeals concluding that the law remains unchanged as a result of the

n.r.e.). Taft also illustrates the scope of the right to trial by jury in child custody matters.
While the trial court is bound by the jury's verdict on which party shall be managing conserva-
tor and which shall be possessory conservator, the court is free to define the "specific terms
and conditions of access to the child, [to] provide support requirements, and provide for the
respective rights, privileges, duties, and powers of the conservators." Id. (citing Smith, Com-
mentary on Title 2 Texas Family Code Symposium Supplement, 8 TEX. TECH L. REV. 19, 43-
44 (1976)). At the same time, Taft points out that "even where a change of conditions has
been shown," in the case of a subsequent challenge to the initial custody determination,
"whether a change of custody is warranted is a question for the jury." Id.

7. Ex parte Reeves, 100 Tex. 617, 621-22, 103 S.W. 478, 480 (1907) See also authorities
cited supra in notes 4 and 5 and infra text accompanying notes 19-26.

8. "[W]e have had in Texas from the very beginning a jurisprudence founded upon a
'natural law with a variable content' " resulting in a " ... rough, blundering, frontier sort of
justice." Butte, Early Development of Law and Equity in Texas, 26 YALE L.J. 699, 708-09
(1917).

9. See 43 C.J.S. Infants § 22 (1978). (citing only Texas for the proposition of trial by
jury for custody litigants).

10. "Determining the custody of minor children is never the province of a jury; it is that
of the judge of the court in which the proceeding is pending." Stanback v. Stanback, 270 N.C.
497, -, 155 S.E.2d 221, 228 (1967).

11. Cook v. Wofford, 458 S.W.2d 653, 653 (Tex. 1970).
12. Act of June 17, 1981, ch. 833, § 1, 1981 Tex. Gen. Laws 3187; Act of June 19, 1975,

ch. 476, § 17, 1975 Tex. Gen. Laws 1259.
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revision and that the interpretations of the former provisions apply.' 3

I. EARLY CHALLENGES

The first reported constitutional challenge arose in Carter v.
Carter, which was decided by the Waco Court of Civil Appeals in
1962.'" The wife appealed an adverse judgment based on a jury ver-
dict for the husband. Although the Carter decision upheld the consti-
tutionality of the statute, the vote was two to one on this issue, with
the dissenter on the issue, Justice Tirey, volunteering to write the
opinion of the court.' 5 The first five and one-half pages of the re-
ported seven page opinion analyzed prior case law and the relevant
constitutional provisions to support the dissent's view.' 6 Thus, Jus-
tice Tirey reached the conclusion that the "framers of our Constitu-
tion did not intend that our Legislature would have the power to take
the care, custody and control of children away from a trained judici-
ary."' 7 Such was the view of Justice Tirey who wrote the opinion but
who also dutifully announced that Justices McDonald and Wilson
were of opposing views. 8

According to Justice Tirey, section 4639a was unconstitutional
because it violated the provisions of article V, section 8 of the Texas
Constitution. This provision vests the district court with "original
jurisdiction and general control over. . . minors."'" To support this
analysis, Justice Tirey relied 20 on the view previously adopted by the
Texas Supreme Court in Ex parte Reeves 2' that the district court in-
herited their "custody jurisdiction" from the common-law chancery
or equity system of England and that article V, section 8 of the consti-
tution was the vehicle which the "able lawyers who drew" 22 the con-
stitution used to confer the old common-law chancery jurisdiction on
the district courts. 23 Justice Tirey acknowledged that the constitution

13. In re Soliz, 671 S.W.2d 644, 648 (Tex. App.-Corpus Christi 1984, no writ); In re Y,
516 S.W.2d 199, 205 (Tex. Civ. App.-Corpus Christi 1974, writ refd n.r.e.).

14. 359 S.W.2d 184 (Tex. Civ. App.-1962, writ dism'd w.o.j.).
15. Id. at 185.
16. Id. at 189.
17. Id.
18. Id.
19. TEX. CONST. art. V, § 8.
20. 359 S.W.2d at 186-87.
21. 100 Tex. 617, 622, 103 S.W. 478, 480 (1907).
22. Id.
23. Id.
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does not specifically say that the jurisdiction is "exclusive, ' 24 but re-
lied on established case law which does so hold.25 Moreover, case law
holds that the legislature cannot deprive district courts of jurisdiction
conferred on them by the constitution.26

According to Justice Tirey, that which may be in the best interest
of the minor child is subject to change almost overnight and the dis-
trict court is in a better position than the jury to consider surrounding
facts and circumstances with a view toward future as well as present
existence.27

Although only one of the justices in Carter concluded that the
statute was unconstitutional, all three held that reversible error had
occurred in the admission into evidence of a certain letter and thereby
remanded for a new trial.218 The opinion also stated that two of the
justices were of the view that the award of the twenty-month-old child
to the father was against the great weight and preponderance of the
evidence.2 9

Exactly one year after the Carter opinion was handed down, the
Dallas Court of Civil Appeals decided Welch v. Welch. ° In Welch
the appellant husband demanded a jury trial, but lost the custody ver-
dict to the wife.3' After acknowledging that the majority of the Waco
Court of Appeals upheld the constitutionality of section 4639a in
Carter, the Dallas Court summarily addressed the constitutional issue
and upheld the statute, with the proviso that it be construed with
Texas Civil Procedure Rule 301.32 Rule 301 allows the trial court to
set aside the verdict if it is not supported by any evidence.33 While
acknowledging that the "trained judiciary" may be in a better posi-
tion to determine the question of custody, the court stated that
"[r]elief from unwise laws must be sought from the legislative
branch. ,,

34

24. 359 S.W.2d at 187.
25. Thomason v. McGeorge, 285 S.W. 285, 287 (Tex. Comm'n App. 1926, judgmt

adopted).
26. Lord v. Clayton, 163 Tex. 62, 67, 352 S.W.2d 718, 721 (1961).
27. 359 S.W.2d at 188.
28. 359 S.W.2d at 190.
29. Id.
30. 369 S.W.2d 434, 434 (Tex. Civ. App.-Dallas 1963, no writ).
31. Id. at 436.
32. Id. at 437.
33. TEX. R. Civ. P. 301.
34. 369 S.W.2d at 437.
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II. MEANWHILE, AT THE TEXAS SUPREME COURT

The appellate case law books are virtually devoid of subsequent
discussion on the constitutional issue associated with section 4639a.
A writ of error was sought by the losing father in Carter, but with the
constitutional issue being rendered moot by the grant of a new trial,
the supreme court dismissed the application for want of jurisdiction. 5

No writ of error was sought in the Welch case.
Seven years after the Welch decision, the constitutional issue

could have been addressed by the Texas Supreme Court in Cook v.
Wofford.3 6 However, upon observing that there was no showing that
the trial judge disagreed with the jury, the supreme court refused the
application for a writ of error. The court acknowledged the Welch
and Carter cases but "reserved" ruling on the constitutional issues
surrounding section 4639a.37

Although silent on the constitutionality of section 4639a and its
successors, the Texas Supreme Court has not remained silent on the
general topic of a right to a jury trial. For example, five years after
the "reservation" in Cook, the supreme court held that the Credit Bu-
reau of Laredo, Inc. had a right to jury trial in a suit for civil penalties
brought by the Attorney General. In its opinion, the court confirmed
that "not all adversary proceedings" qualify as a "cause" sufficient
enough to invoke the constitutional right to a jury trial in article V,
section 10 of the Texas Constitution.38 Included among the partial
list of those adversary proceedings in which a "jury has been held
unsuitable" was a "habeas corpus proceeding for the custody of minor
children.

39

At that time it had been established Texas law that, given appro-
priate facts, the paramount issue in an habeas corpus proceeding was
the best interest and welfare of the child, and that interest had served
to defeat a superior claim to lawful custody or possession of the
child.' The present statute granting the right to a jury trial in cus-

35. 362 S.W.2d 646, 646 (Tex. 1962).
36. 458 S.W.2d 653 (Tex. 1970).
37. 458 S.W.2d 653.
38. State v. Credit Bureau, 530 S.W.2d 288, 293 (Tex. 1975).
39. Id. at 293 (citing Burckhalter v. Conyer 9 S.W.2d 1029 (Tex. Comm. App. 1928,

judgmt adopted)).
40. E.g., Kesterson v. Kesterson, 473 S.W.2d 94, 95 (Tex. Civ. App.-Texarkana 1971

no writ); State ex rel. Obrecht v. McClane, 256 S.W.2d 955, 958 (Tex. Civ. App.-Amarillo
1953, no writ). Presently a stricter test is imposed by section 14.10(c) of the Texas Family
Code which provides that a court may enter a temporary custody order which is tantamount
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tody cases excepts only "adoption" proceedings.41 The original stat-
ute granted the right in "any hearing . . . concerning custody of a
child."42 This exception for "habeas corpus" proceedings has not
been provided for by statute, yet the Texas Supreme Court stated in
dictum that a jury is "unsuitable" in such cases.

It is also relevant to note that since the enactment of section
4639a and the Welch and Carter opinions, the Texas Supreme Court
approved the authority of a district court to issue a temporary cus-
tody order without notice to the custodial parent.43 In so doing the
court relied upon many of the same reasons set forth by Justice Tirey
in the Carter opinion. The court stated that the district court's power
flows from its "general control over minors" vested by article V, sec-
tion 8 of the constitution."

III. ANOTHER ARGUMENT: A CONSTITUTIONAL RIGHT To
TRIAL BY THE COURT IN EQUITY

The stage may be set for a showdown in the Texas Supreme
Court over the constitutionality of the Texas statutory right to a jury
trial. The primary constitutional hurdle is article V, section 8 of the
Texas Constitution which vests the district court with "general con-
trol" over minors. Bolstered by the "trained judiciary" argument, the
successful constitutional challenge may also find added strength by
the holdings in some jurisdictions that there is a constitutional right
in equity cases to a trial by the chancellor or judge alone. This consti-
tutional right to a non-jury trial is derived by the adoption of the
common law of England through the state judicial constitutional pro-
visions. In South Dakota45 and Michigan,46 the respective state
supreme courts struck down statutes in 1926 and 1889 seeking to
make jury verdicts binding in cases traditionally tried in courts of eq-
uity. Both courts stated that "[t]he right to have equity controversies
dealt with by equitable methods is as sacred as the right of trial by

to the denial of habeas corpus "if there is a serious immediate question concerning the welfare
of the child." Habeas corpus is not to be used presently to permit the readjudication of the
right to possession issue. Standley v. Stewart, 539 S.W.2d 883 (Tex. 1976).

41. TEX. FAM. CODE ANN. § 11.13(a) (Vernon 1975).

42. Tex. Rev. Stat. Civ. Ann. art. 4639a (repealed 1973).
43. Page v. Sherill, 415 S.W.2d 642, 645 (Tex. 1967).
44. Id.
45. State v. Nieuwenhuis, 49 S.D. 181, -, 207 N.W. 77, 78 (1926).
46. Brown v. Kalamazoo Circuit Judge, 75 Mich. 274, -, 42 N.W. 827, 830-31 (1889).
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jury."47 The statutes in question were thus held unconstitutional as
infringing upon the powers of judges and courts provided by the re-
spective state constitutions.48 While there are jurisdictions which
have gone the other way on this issue, it is reported that there are at
least six other courts which have made similar holdings without hav-
ing to actually declare statutes unconstitutional on this basis.49

In 1971, the Michigan Supreme Court was requested to review
its 1889 declaration of a constitutional right to a non-jury trial. At
that time it held fast, declaring that the "right and duty of the trial
court to hear and determine this equity case to decretal judgment,
with or without an advisory jury, is constitutionally sound law." 0 In
1982 the South Dakota Supreme Court, over strong dissent, retreated
to the extent of holding that the right to a non-jury trial could be
waived by "consenting" to a jury trial;5" nevertheless, the retreat is
confined to jury verdicts "based on consensual jury trials. '5 2

Clearly, at one time the Texas Supreme Court considered the
chancery jurisdiction now vested with the district courts over custody
of minors as special and inviolate.5 3 It did not hesitate in 1924 to
adopt a decision of the commission of appeals declaring as unconstitu-
tional a statute attempting to invade the "exclusive" jurisdiction of
the district courts by conferring county courts with authority over
custody and control of minors.54 Citing Ex parte Reeves the supreme
court entered the judgment of the commission of appeals as its own.5"

IV. HAVE THE EXCEPTIONS OVERTAKEN THE RIGHT ITSELF?

As discussed above, except for adoption proceedings, the Texas
Legislature has sought to create the right to a jury trial in all suits
affecting the parent-child relationship.56 The jury may be demanded
by "any party" to the suit.57

47. 75 Mich at -, 42 N.W. at 830; 49 S.D. at -, 207 N.W. at 78.
48. 75 Mich at -, 42 N.W. at 831; 49 S.D. at -, 207 N.W. at 78.
49. Van Hecke, Trial by Jury in Equity Cases, 31 N.C.L. REV. 157, 171-173 (1953). See

also Note, The Right to a Non-Jury Trial, 74 HARV. L. REV. 1176, 1178 (1961).
50. Abner A. Wolf, Inc. v. Walch, 385 Mich. 253, -, 188 N.W.2d 544, 550 (1971).
51. Black v. Gardner, 320 N.W.2d 153, 156-57 (S.D. 1982).
52. Brenden v. Anderson, 327 N.W.2d 136, 138 (S.D. 1982).
53. Ex parte Reeves, 100 Tex. at 621-22, 103 S.W. at 480.
54. Whittenberg v. Craven, 258 S.W. 152, 157 (Tex. Comm'n App. 1924, judgmt

adopted).
55. Id.
56. See supra text accompanying notes I and 41.
57. Grandparents may intervene in divorce proceedings and may be awarded custody
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Despite the broad efforts of the legislature, the Texas Supreme
Court has reaffirmed its view that a jury is "unsuitable" in a habeas
corpus hearing for the custody of minor children." This holding was
entered against the established background of Texas case law which
allows the trial court to consider the best interest and welfare of the
minor child as the paramount issue in defeating an otherwise superior
lawful claim to custody.5 9 A judgment entered on a jury verdict in
favor of one parent may not be enforced by a writ of habeas corpus if
the second court determines that the best interest and welfare of the
minor child is paramount to the lawful claim.

Another exception, and perhaps the most striking one, is the au-
thority now recognized in the district courts to issue temporary cus-
tody orders without notice, said authority being incidental to article
V, section 8 of the Texas Constitution.60 This authority to issue tem-
porary custody orders without notice is scarcely recognized, if at all,
in other jurisdictions, the due process principles of notice and hearing
being fundamental in this area of the law.6 Nevertheless the Texas
case on point, Page v. Sherill,62 was decided six years after the enact-
ment of section 4639a and may represent a judicial resurrection of the
"trained judiciary" argument espoused by Justice Tirey as an indirect
response to the attempted statutory usurpation of judicial power.

It is apparently also established that a jury is not required in tem-
porary custody orders which may be entertained after notice pending
trial on the merits. Such is the implication in McEnroe v. McEnroe.63

A further avoidance of the statutory right is seen by the judicial
implementation of Rule 301. Article 4639a provided that the "judg-
ment of the court must conform" to the jury's determination of cus-
tody. The appellate courts did not waste any time in declaring that
this language should be construed in light of Texas Rule 301 which
grants the trial court the right to set aside a verdict which is not sup-

over the claims of both natural parents. Gibson v. Hines, 511 S.W.2d 546 (Tex. Civ. App.-
Waco 1974, no writ).

58. See supra text accompanying notes 38 and 39.

59. See cases supra note 40.

60. Page v. Sherill, 415 S.W.2d at 645.
61. Armstrong v. Manzo, 380 U.S. 545, 550 (1965). See also In re Lipschitz, 466 S.W.2d

183 (St.L.Ct. App. Mo. 1971); State ex rel. Warren v. Roberts, 110 S.E.2d 909 (Sup. Ct. App.
W.Va. 1959).

62. See supra note 43 and accompanying text.

63. 438 S.W.2d 125 (Tex. Civ. App.-1969, no writ).
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ported by the evidence. 64

Finally, one must not overlook the case of Fambro v. Fambro.65

In Fambro the father won a jury verdict on his motion to modify.
The trial court ignored the verdict and rendered judgment notwith-
standing the verdict for the mother. On appeal the father contended
that section 11.13(b) of the Family Code required the trial court to
abide by the jury's determination. The court of appeals agreed whole-
heartedly in dictum with the father's contention yet it affirmed the
trial court's judgment. What about the binding effect of the jury de-
termination? The court said: "[W]e deem it within this court's power
to render judgment in a proper case where it sustains a no evidence
point."' 66 No application for writ of error was filed in Fambro.

Keeping in mind the available procedures outlined above and
recognized since the enactment of article 4639a for avoiding a binding
jury's determination, it is now no secret that there is some judicial
dislike, even among the courts which have steadfastly upheld the stat-
ute's constitutionality,67 for the approach the legislature has taken
concerning judicial involvement in the control and custody of minor
children.

Justice Tirey recognized early on that through new trial grants
and temporary orders, a determined trial court could override jury
verdicts and continue to do what it thought best for the minor child-
but that, too, is undesirable because most agree that frequent custody
hearings are not in the child's best interest.68

If the Texas statutory right to a jury trial is constitutional, the
Texas Supreme Court has not specifically so held. That it exists with
numerous exceptions is no secret. Perhaps the exceptions and avoid-
ances of the statutory right are so large and numerous that, in the
future, lower courts will begin squaring off directly with constitu-
tional aspects forcing more case law on the issue. On the other hand,
the statutory right has existed for more than twenty years. Its great-

64. Welch v. Welch, 369 S.W.2d at 437.
65. 635 S.W.2d 945 (Tex. Civ. App.-Fort Worth 1982, no writ).
66. Id. at 948. This appears to violate the plain meaning of section 11.13(b) of the Family

Code, which provides that -[t]he court may not enter a decree that contravenes the verdict of
the jury .. " TEX. FAM. CODE ANN. § 11.13(b) (Vernon Pamph. Supp. 1986). This issue
could have been addressed by the Texas Supreme Court, but was not, in T.A.B. v. W.L.B., 598
S.W.2d 936 (Tex. Civ. App.-El Paso), writ ref d n.r.e per curiam, 606 S.W.2d 695 (Tex.
1980), cert. denied, 454 U.S. 828 (1981).

67. Farnbro, 635 S.W.2d at 948.
68. Carter v. Carter, 359 S.W.2d at 186.
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est ally in warding off subsequent constitutional challenges may be the
amount of time it has existed and the familiarity with it that is now
enjoyed by the courts.


