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TEXAS FAMILY CODE

TITLE 1. HUSBAND AND WIFE

Commentary by Joseph W. McKnight*

§ 1.07. Issuance of License

(a) Except as provided by Subsection (b) of this section, the
county clerk may not issue a license to the applicants if-

(1) either applicant fails to provide information as re-
quired by Sections 1.02 and 1.05 of the code;

(2) either applicant fails to submit proof of age and
identity;

(3) either applicant is under 14 years of age and has not
received a court order under Section 1.53 of this code;

(4) either applicant is 14 years of age or older but under
18 years of age and has received neither parental consent nor a
court order under Section 1.53 of this code;

(5) either applicant checks "false" in response to a state-
ment in the application, except as provided in Subsection (b) of
this section, or fails to make a required declaration in an affida-
vit required of an absent applicant; or

(6) either applicant indicates that he or she has been di-
vorced by a decree of a court of this state within the last 30 days.
(b) If an applicant checks "false" in response to the statement

"I am not presently married," the county clerk shall inquire as to
whether or not the applicant is presently married to the other appli-
cant. If the applicant states that he is presently married to the other
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applicant, the county clerk shall record that statement on the license
prior to the administration of the oath. The county clerk may not
refuse to issue a license on the ground that the applicants are already
married to each other.

Text of subsection as amended by Act of April 11, 1985, ch. 32,
§ 2, 1985 Tex. Gen. Laws 101, 102-03:

(c) On the proper execution of the application, the clerk shall
prepare the license. On the reverse side of the license he shall enter
the names of the licensees, the date that the license is issued, and the
name of the person appointed to act as proxy for an absent applicant,
if any.

Text of subsection as amended by Act of June 15, 1985, ch. 816,
§ 1, 1985 Tex. Gen. Laws 6130, 6130-31:

(c) On the proper execution of the application, the clerk shall
prepare the license. On the reverse side of the license he shall enter
the names of the licensees and the name of the person appointed to act
as proxy for an absent applicant, if any.

Commentary

This section was amended twice during the regular legislative
session of 1985: by one act' that was passed early in the session, effec-
tive April 11, 1985, and by a second act2 passed later which became
effective on June 19, 1985. Each act amended subsections (a) and (c)
of this section, and the second act is interpreted as amending the first.
With respect to subsection (a) the acts are not in significant conflict.

As to subsection (c) there is a substantive difference between the
two acts. The April 11 act provided in subsection (c) that the clerk
should enter "the date the license is issued." The June 19 act reen-
acted the prior version of subsection (c) without those additional
words, which are shown bracketed in the section as printed above but
which are probably not part of the act as presently in effect. But even
if the statute does not require dating, each license should be dated so
that the extent of its validity for thirty days "immediately following
the date that the license was issued," as provided in section 1.81, is
readily apparent.

The Attorney General3 has ruled that subsection (a)(4) is con-

1. Act of April 11, 1985, ch. 32, § 2, 1985 Tex. Sess. Law Serv. 101, 102.
2. Act of June 15, 1985, ch. 816, § 1, 1985 Tex. Gen. Laws 6130, 6130-31 (Vernon).
3. Op. Tex. Att'y Gen. No. JM-359 (1985).
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trolling even though an applicant under age eighteen has been previ-
ously married.

§§ 1.21 to 1.38. Repealed by Texas Venereal Disease Act, ch. 493,

§ 2, 1983 Tex. Gen. Laws 2889, 2899.

Commentary

When the 1969 act 4 was being prepared, there was some debate
among the draftsmen as to whether premarital medical examinations
served a useful purpose. But medical authorities, who were consulted
by the draftsmen, felt that some worthwhile purposes would be served
by continuing the requirement of such examinations, and they were
therefore retained. It was also suggested that it would be advisable
that female applicants should show immunity from rubella, and that
provision was added as section 1.38 in 1973.1 There seems to have
been a change of view in the medical profession with respect to the
entire subject, however, for at its behest the whole subchapter on the
requirement of medical examinations prior to licensing of marriages
was repealed in 1983.

§ 1.81. Expiration of License

(a) A marriage license expires at the end of the 30-day period
immediately following the date that the license was issued if the mar-
riage ceremony has not been conducted within that period. The per-
son who is to conduct the marriage ceremony shall determine this
information from the county clerk's endorsement on the license.

(b) A person who conducts a marriage ceremony after the li-
cense has expired is guilty of a misdemeanor and upon conviction is
punishable by a fine of not less that $200 nor more than $500.

Commentary

The 1985 amendment to this section6 deleted the reference to the

4. Act of May 14, 1969, ch. 888, § 1, 1969 Tex. Gen. Laws 2707, 2707.
5. Act of May 18, 1973, ch. 117, § 2, 1973 Tex. Gen. Laws 242, 242.
6. Act of April 11, 1985, ch. 32, § 1, 1985 Tex. Gen. Laws 101, 101-02 (Ti-x. FAM.

CODE ANN. §§ 1.02, 1.05 still require amendment).
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premarital medical examination, which was required until 1983, 7 and
extended the period for which a marriage license is valid from twenty-
one days to thirty days. The period during which the license is valid
begins to run at the time the clerk issues the license.

§ 1.83. Persons Authorized to Conduct Ceremony

(a) The following persons are authorized to conduct marriage
ceremonies:

(1) licensed or ordained Christian ministers and priests;
(2) Jewish rabbis;
(3) persons who are officers of religious organizations and
who are duly authorized by the organization to conduct
marriage ceremonies; and
(4) justices of the supreme court, judges of the court of
criminal appeals, justices of the courts of appeals, judges of
the district, county, and probate courts, judges of the
county courts at law, courts of domestic relations and juve-
nile courts, retired justices and judges of such courts, jus-
tices of the peace, retired justices of the peace, and judges
and magistrates of the federal courts of this state.

(b) For the purposes of this section, a retired judge of a county
court, probate court, county court at law, court of domestic relations,
or juvenile court or a retired justice of the peace is a person who has
an aggregate of at least 15 years of service as judge of any court or
courts or as justice of the peace and who has ceased to serve in that
capacity. The person is considered as retired in the capacity of last
service.

(c) All persons authorized under Subsection (a)(4) of this sec-
tion to conduct marriage ceremonies are prohibited from discriminat-
ing on the basis of race, religion, or national origin against any
applicants who are otherwise qualified to be married.

(d) Upon a finding by the State Commission on Judicial Con-
duct that a judge or justice of any court listed in Subsection (a)(4) of
this section has intentionally violated Subsection (c) of this section,
the commission may recommend to the supreme court that he or she
be removed from office.

7. Act of May 14, 1969, ch. 888, § 1, 1969 Tex. Gen. Laws 2707, 2713-15 repealed by
Texas Venereal Disease Act, ch. 493, § 1, 1983 Tex. Gen. Laws 2889, 2889.
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Commentary

Subsection (c) and (d) were added in 19838 in response to an
opinion of the Attorney General that "once a justice of the peace un-
dertakes to exercise the authority to marry people, he may not, consis-
tent with the equal protection clause of the U.S. Constitution, refuse
to conduct a[n interracial] marriage ceremony. . .. "9 The prohibi-
tion against discrimination on the basis of race was extended by the
legislature to discrimination on the basis of national origin and reli-
gion. Subsection (c) is explicitly directed to all state and federal judi-
cial officers authorized to perform marriage ceremonies by this
section. Subsection (d) encourages compliance by providing that the
Commission on Judicial Conduct may recommend removal of any ju-
dicial officer in the case of a violation.' 0

§ 3.26. Acquiring Jurisdiction Over Nonresident Respondent

(a) If the petitioner is a resident or a domiciliary of this state at
the commencement of a suit for divorce, annulment, or to declare a
marriage void, the court may exercise personal jurisdiction over the
respondent, or the respondent's personal representative, although the
respondent is not a resident or a domiciliary of this state if-

(1) this state is the last marital residence of the petitioner
and the respondent and the suit is commenced within two years
after the date on which marital residence ended; or

(2) there is any basis consistent with the constitutions of
this state and the United States for the exercise of the personal
jurisdiction.
(b) A court acquiring jurisdiction under this section also ac-

quires jurisdiction over the respondent in a suit affecting the parent-
child relationship.

Commentary

This section was enacted in 1975" as a Title 1 counterpart of the

8. Act of June 17, 1983, ch. 437. § 1, 1983 Tex. Gen. Laws 2498, 2499.
9. Op. Tex. Att'y Gen. No. JM-I (1983).

10. An intentional violation of the law is always grounds for removal of a state judge in
any case. See TEX. CONST. art. XV, § 6. Federal judges, however, are not subject to removal
by the Texas Supreme Court.

11. Act of May 20, 1975, ch. 254, § 8. 1975 Tex. Gen. Laws 619, 622.
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longarm jurisdiction provision of section 11.051. This section pro-
vides for an extension of personal jurisdiction by way of minimum
contacts of the respondent with the state for the purpose of granting a
divorce or an annulment or making a declaration of nullity of a void
marriage. In 1983 the jurisdictional reference to time was amended to
subsection (a)(1) to require that Texas be the last marital residence of
the petitioner and the respondent and that the suit be commenced
within two years after the date on which their marital residence
ended.'" The provision as to the last marital residence is the only
specific provision of the section defining jursidiction. The statute pre-
viously defined jurisdiction in terms of "marital cohabitation," a basis
which on its face would have conferred jurisdiction even when such
cohabitation was for a very short time. Under such facts it was con-
cluded that the provision could not confer jurisdiction.' 3

§ 3.58. Temporary Orders Before Judgment or After Appeal

(a) After a petition for divorce or annulment or to declare a
marriage void is filed, the court, on the motion of any party, or on the
court's own motion, may grant a temporary restraining order ex parte
and, in addition, after notice and hearing may issue a temporary in-
junction for the preservation of the property and the protection of the
parties as deemed necessary and equitable, including but not limited
to an order prohibiting one or both parties from:

(1) intentionally communicating with the other by tele-
phone or in writing in vulgar, profane, obscene, or indecent lan-
guage, or in a coarse or offensive manner, with intent to annoy or
alarm the other;

(2) threatening the other, by telephone or in writing, to
take unlawful action against any person, intending by this action
to annoy or alarm the other;

(3) placing one or more telephone calls, anonymously, at
an unreasonable hour, in an offensive and repititious manner, or

12. Uniform Child Custody Jurisdiction Act, ch. 160, § 3, 1983 Gen. Laws 691, 705. The
changes in subsection (a)(1) follow the suggestions of Professor Weintraub. See Weintraub,
Texas Long-Arn Jurisdiction in Family Law Cases, 32 S.W.L.J. 965, 976-77 (1978).

13. Cossey v. Cossey, 602 S.W.2d 591, 595 (Tex. Civ. App.-Waco 1980, no writ) (dic-
tum). The court further based its holding on considerations of forum noll conveniens. Id. at
594. But see Scott v. Scott, 554 S.W.2d 274, 277 (Tex. Civ. App.-Houston [1st Dist.] 1977,
no writ), in which the wife's stay with her husband in Texas for two and one-half months was
deemed sufficient to give the Texas court personal jurisdiction over her.
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without a legitimate purpose of communication with the intent to
annoy or alarm the other;

(4) intentionally, knowingly, or recklessly causing bodily
injury to the other, or to a child of either;

(5) threatening the other or a child of either with immi-
nent bodily injury;

(6) intentionally, knowingly, or recklessly destroying, re-
moving, concealing, encumbering, transferring, or otherwise
harming or reducing the value of the property of the parties, or
either of them, with intent to obstruct the authority of the court
to order a division of the estate of the parties in a manner that
the court deems just and right, having due regard for the rights
of each party and any children of the marriage;

(7) intentionally falsifying any writing or record relating
to the property of either of them;

(8) intentionally misrepresenting or refusing to disclose to
the other or to the court, on proper request, the existence,
amount, or location of any property of the parties, or either of
them;

(9) intentionally or knowingly damaging or destroying the
tangible property of the parties, or either of them; or

(10) intentionally or knowingly tampering with the tangi-
ble property of the parties, or either of them, and causing pecuni-
ary loss or substantial inconvenience to the other.
(b) A temporary restraining order under this subchapter may

not:
(1) include a provision the subject of which is any require-

ment, appointment, award, or other order that is listed in Subsec-
tion (c) of this section; or

(2) include a provision that:
(A) excludes a spouse from occupancy of the residence

where the party is living;
(B) prohibits a party from the spending of funds for

reasonable and necessary living expenses; or
(C) prohibits a party from engaging in acts reasonable

and necessary to the conduct of that party's usual business
and occupation.

(c) After a petition for divorce or annulment or to declare a
marriage void is filed, the court, on the motion of any party or on the
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court's own motion, may make any appropriate order, including the
granting of a temporary injunction, after notice and hearing, for the
preservation of the property and protection of the parties as deemed
necessary and equitable, including but not limited to an order directed
to one or both parties:

(1) requiring a sworn inventory and appraisement of all
property, both real and personal, owned or claimed by the par-
ties, and a list of all debts and liabilities owed by the parties (the
form, manner, and substance of the inventory and appraisal and
list of debts and liabilities to be specified by the court);

(2) requiring the support of either of the spouses;
(3) requiring the production of books, papers, documents,

and tangible things by any party;
(4) ordering payment of reasonable attorney's fees and

expenses;
(5) appointing a recevier for the preservation and protec-

tion of the property of the parties;
(6) awarding one spouse exclusive occupancy of the resi-

dence during the pendency of the case;
(7) prohibiting the parties, or either of them, from the

spending of funds beyond what the court determines to be for
reasonable and necessary living expenses; or

(8) awarding one spouse exclusive control of a party's
usual business or occupation.
(d) A temporary restraining order or a temporary injunction is-

sued under this section may be granted without the necessity of an
affidavit or a verified pleading stating specific facts showing that im-
mediate and irreparable injury, loss, or damage will result before no-
tice can be served and a hearing can be held. A temporary restraining
order or temporary injunction granted under this section need not:

(1) define the injury or state why it is irreparable; or
(2) state why the order was granted without notice.

(e) In a suit for divorce, annulment, or to declare a marriage
void, the court may dispense with the necessity of a bond as between
the spouses when issuing temporary orders.

(f) The violation of any order issued under this section is pun-
ishable as contempt.

(g) An order issued under this section, except an order ap-
pointing a receiver, is not subject to interlocutory appeal.
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(h) Within 30 days after the date that an apepal is perfected, on
the motion of any party or on the court's own motion, after notice and
hearing, the court may make any order necessary for the preservation
of the property and for the protection of the parties during the pen-
dency of the appeal as the court may deem necessary and equitable.
In addition to other matters, an order may:

(1) require the support of either of the spouses;
(2) require the payment of reasonable attorney's fees and

expenses;
(3) appoint a receiver for the preservation and protection

of the property of the parties; or
(4) award one spouse exclusive occupancy of the parties'

residence pending the appeal.
(i) The court retains jurisdiction to enforce orders entered

under Subsection (h) of this section unless the appellate court, on a
proper showing, supersedes the court's orders.

Commentary

The brief but broad provisions on inventory and appraisement
and temporary orders in general were consolidated and much embel-
lished by the enactment of this section in 1981,14 but certain obscuri-
ties were generated in the process 15 so that it was necessary in 198316
to add a new subsection (b), to redesignate the 1981 version of subsec-
tion (b) as subsection (c), and to rewrite some of the latter. The 1983
amendments also renumbered and amended subsections (c), (d) and
(e) as (d), (e) and (f). In 1985"7 it was necessary to add a brief clarifi-
cation to the initial provisions of subsection (c) and to add subsections
(g), (h) and (i). Some further clarification of subsection (f) would be
desirable.

Subsection (c)(5) was meant to put to rest any doubts raised by
North Side Bank v. Wachendorfer " with respect to a receivership in a

14. Act of June 16, 1981, ch. 711. § 2. 1981 Tex. Gen. Laws 2654, 2654-55.
15. See McKnight, Texas Famil' Code Symposium-Title 1. Husband and Wife, 13 TIrx.

TECH L. REV. 611, 702-07 (1982).
16. Act of June 17, 1983, ch. 424. § I. 1983 Tex. Gen. Laws 2346, 2346-49.
17. Act of May 17, 1985, ch. 115. §§ 1-2. 1985 Tex. Gen. Laws 481, 481-83.
18. 585 S.W.2d 789 (Tex. Civ. App.-Houston [1st Dist.] 1979, no writ). There the court

held that Tex. Rev. Civ. Stat. Ann. art. 2318 (Vernon 1971), which forbade the appointment of
a receiver of a person on the petition of such person. limited the power of a trial court to
appoint a receiver of the marital cstate when appointment was sought by the owner of the
marital property against a third-party creditor. 585 S.W.2d at 792.
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suit for the dissolution or avoidance of marriage. Because of the deci-
sion in Mussina v. Morton,' 9 however, it was necessary to amend arti-
cle 2318 in 1985.20

The provision with respect to attorney's fees (now in subsection
(c)(4)) was much modified in 1983 along the lines suggested by the
author in 1982.1 In Walker v. Townslee,2  however, the Texas
Supreme Court said that an order for attorney's fees should be in con-
junction with a temporary injunction for the preservation of property
and protection of the parties. 3

The San Antonio Court of Appeals has held that non-injunctive
temporary orders entered under subsections (a) and (c) are not subject
to interlocutory appeal.2 4

§ 3.581. Protective Orders

(a) On the motion of any party to a suit for divorce or annul-
ment or to declare a marriage void, and a showing that a party to the
suit has committed family violence as defined by Section 71.01 of this
code, the court may issue a protective order as provided by Subsec-
tion (b) of Section 71.11 of this code.

(b) An order may be made under this section only after notice
to the party alleged to have committed family violence and a hearing.

(c) An order made under this section is valid until the order is
vacated by the court, the suit is dismissed, or the decree in the suit
becomes final, whichever event occurs the earliest.

Commentary

This section, which sets out the procedure for issuance and con-

19. 657 S.W.2d 871 (Tex. App.-Houston [1st Dist.] 1983, no writ). The court rejected
the contention that, because § 3.58 was amended in 1981 while article 2318 remained in effect.
the legislature intended to create a specific exception to that article. The court reasoned that
the language of the statute indicated that an order directed to one or both "parties" was lim-
ited to "spouses." 657 S.W.2d at 874.

20. Act of June 16, 1985, ch. 959. § 1. 1985 Tex. Gen. Laws 7043, 7139-40 (to be codified
at TEX. CIV. PRAC. & REM. CoI" ANN. § 64.002 (Vernon 1986)).

21. McKnight, Texas Family Code Symposium-Title 1. Husband and Wife 13 TEN.
TECH L. REV. 611, 705-06 (1982).

22. 677 S.W.2d 502 (Tex. 1984).
23. Id. at 503. The court further held that subsection (c)(4) does not allow a party to

collect "'interim" attorney's fees after a judgment of divorce is rendered. Id.
24. Querner v. Querner, 668 S.W.2d 801, 803 (Tex. App.-San Antonio 1984. writ refd

n.r.e.).
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tinuity of a protective order relating to family violence, was added in
198325 and is meant to be read along with section 71.11,26 which de-
fines the contents of such an order, and section 25.08 of the Penal
Code,27 which renders violation of the order a criminal offense.

§ 3.66. Remarriage

(a) Except as provided by Subsections (b) and (c) of this sec-
tion, neither party to a divorce may marry a third party for a period
of thirty days immediately following the date the divorce is decreed.

(b) The parties divorced may marry each other at any time.
(c) For good cause shown, the prohibition against remarriage

provided by this section may be waived as to either or both parties by
court order if a record of the proceedings is made and preserved or if
findings of fact and conclusions of law are filed by the court.

Commentary

The 1969 prohibition against remarriage for six months, with
waiver by the trial court for good cause, was reduced in 1973 to thirty
days to reflect the provision of rule 329b(5) (now rule 329b(d)) 28 and a
provision for waiver was deleted. Provision for such a waiver was
restored in 1985.29

Just how the granting of a waiver for remarriage within thirty
days will mesh with the subsequent exercise of a court's power "to
vacate, modify, correct, or reform the judgment within thirty days" as
provided in rule 329b(d) is not clear.

§ 3.70. Procedure to Enforce Decree of Divorce or Annulment

(a) A court order or the portion of a decree of divorce or annul-
ment providing for a division of property under Section 3.63 of this
code may be enforced by the filing of a motion as provided by this
subchapter in the court that rendered the-decree by any party affected
by the order or decree.

25. Act of June 19, 1983 ch. 631, § 1, 1983 Tex. Gen. Laws 4046.
26. TEX. FAM. CODE ANN. § 71.11 (Vernon Pamph. Supp. 1986).
27. TEX. PENAL CODE ANN. § 25.08 (Vernon Supp. 1986).
28. TEX. R. Civ. P. 329b(d).
29. Act of June 15, 1985, ch. 816, § 2, 1985 Tex. Gen. Laws 6130, 6131 (Vernon).
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(b) Except as otherwise provided in this code, a motion to en-
force shall be governed by the Texas Rules of Civil Procedure appli-
cable to the filing of an original lawsuit. Each party whose rights,
privileges, duties, or powers may be affected by the motion is entitled
to receive notice by citation and shall be commanded to appear by
filing a written answer. Thereafter, the proceedings shall be as in
civil cases generally.

(c) After rendition of a decree of divorce or annulment, the
court retains the power to enforce the property division made under
Section 3.63 of this code. A motion to enforce the division of tangible
personal property in existence at the time of the decree must be filed
within a period of two years after the decree was signed or becomes
final after appeal, whichever is the later, or the suit is barred. A mo-
tion to enforce the division of future property not in existence at the
time of the original decree must be filed within a period of two years
after the right to the property matures or accrues or after the decree
becomes final, whichever is the later, or the suit is barred.

(d) The procedures and limitations provided by this subchapter
do not apply to existing property not divided on divorce and thereby
held by the ex-spouses as tenants in common. A suit for partition of
that property is governed by the rules applicable to civil cases
generally.

(e) Neither party may demand a jury trial if the procedures to
enforce a decree provided by this subchapter are invoked.

Commentary

Subchapter D, enacted in 1983,30 defines the procedure for en-
forcement of property divisions pursuant to divorce decrees and delin-
eates the trial court's power to enforce its judgments. These sections 3

set forth the procedure for enforcement of a decree of divorce or an-
nulment in which a division of property is provided. Motions to en-
force the decree must be filed in the court awarding the division, but
otherwise the motion is treated as an original lawsuit. As provided in
rule 10632 notice of the motion to enforce is accomplished by citation.

Subsection (c) requires the timely filing of a motion to enforce
division of "future property" which an ex-spouse has a right to re-

30. Act of June 17, 1983, ch. 424. § 2, 1983 Tex. Gen. Laws 2346. 2350.
31. TEX. FAM. CODI ANN. §§ 3.70-.77 (Vernon Supp. 1986).
32. TEX. R. Civ. P. 106.
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ceive but which has not been received at the time of the original de-
cree. Prior to the enactment of this section, motions to enforce
division of future property were governed by Huff v. Huff.3 3 Subsec-
tion (d) excludes from the scope of the subchapter existing property
not divided on divorce in accordance with the principle laid down in
Busby v. Busby34 that community property undivided on divorce be-
comes a tenancy-in-common of the former spouses and is thereafter
subject to partition but not to "just and right" division under section
3.63. 3

§ 3.71. Enforcement of Division of Property

(a) Except as provided by this subchapter and by the Texas
Rules of Civil Procedure, a court may not amend, modify, alter, or
change the division of property made or approved in the decree of
divorce or annulment. Further orders may be entered to enforce the
division, but these orders shall be limited to orders in aid of or in
clarification of the prior order. The court may specify more precisely
the manner of effecting the property division previously made if the
substantive division of property is not altered or changed. An order
of enforcement does not alter or affect the finality of the decree of
divorce or annulment being enforced.

(b) An order under this section that amends, modifies, alters, or
changes the actual, substantive division of property made or approved
in a final decree of divorce or annulment is beyond the power of the
divorce court to enter and is unenforceable.

(c) The power of the court to enter further orders to aid or clar-
ify the property division is abated during the pendency of any appel-
late proceeding.

Commentary

Section 3.71 prohibits the trial court from altering the division of
property in the decree in any substantive manner 36 and limits orders

33. 648 S.W.2d 286 (Tex. 1983). See Ex parie Goad, 690 S.W.2d 894, 896-97 (Tex. 1985)
(holding that an amended motion, filed subsequent to effective date of § 3.70(c). was neverthe-
less governed by Huff, because the amended motion did not allege transaction sufficiently dif-
ferent from original complaint, filed prior to such effective date).

34. 457 S.W.2d 551 (Tex. 1970).
35. Id. at 554.
36. The restriction generally accords with prior law. See Schwartz v. Jefferson. 520
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to enforce the division to those "orders in aid of or in clarification of
the prior order." This restriction prevents enforcement remedies
from being used to relitigate a final property division. The Dallas
Court of Appeals has held3 7 that an order in aid or clarification of a
prior order constitutes a final judgment within the meaning of article
224938 and hence is appealable.

§ 3.72. Clarification Order

(a) On the motion of either party or on the court's own motion,
the court may issue a clarifying order before a motion for contempt is
made or heard, in conjunction with a motion for contempt, or on de-
nial of a motion for contempt.

(b) On a finding by the court that the original form of the divi-
sion of property is not specific enough to be enforceable by contempt,
the court may issue a clarifying order setting forth specific terms to
enforce compliance with the original division of property.

(c) A clarifying order may not be given retroactive effect. A
reasonable time shall be provided for compliance before the clarifying
order may be enforced by contempt or in another manner.

Commentary

This section permits a court to issue a clarifying order setting
forth specific terms to enforce prospective compliance with the origi-
nal division of property. The provision responds to a situation in
which a court is unable to use its contempt powers to enforce an order
to divide property because the order does not set forth with precision
the actions necessary for compliance.39 The present procedure there-

S.W.2d 881, 888 (Tex. 1975); Harris v. Harris, 679 S.W.2d 75, 77 (Tex. App.-Dallas 1984,
writ dism'd). For instances in which the trial court exceeded its authority under this section,
see In re Allen, 692 S.W.2d 112, 116 (Tex. App.-Amarillo 1985, no writ) (holding that order
in aid and clarification of divorce decree amounted to modification in light of numerous un-
resolved questions of law and fact); Bjornson v. Corbitt, 690 S.W.2d 345, 347-48 (Tex. App.-
Fort Worth 1985, no writ) (holding that order requiring ex-husband and former community
estate to pay ex-wife's attorney's fees, when no such obligation included in the final decree, was
"more than a mere clarification").

37. Starr v. Starr, 690 S.W.2d 86, 88 (Tex. App.-Dallas 1985, no writ).
38. Act of June 8, 1981, ch. 291. § 55, 1981 Tex. Gen. Laws 761. 785. repealed by Act of

June 16, 1985, ch. 959, § 9(l), Tex. Gen. Laws 7043. 7218 (to be codified at T.x. Civ. PR\C.
& REM. CODE ANN. § 51.012 (Vernon 1986)).

39. See, e.g., Exparte McKinley. 578 S.W.2d 437. 437-38 (Tex. Civ. App.-Houston [Ist
Dist.] 1979, no writ). The divorce decree required the ex-wife to execute a note and deed of
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fore permits a party reasonable time for compliance before a clarify-
ing order may be enforced by contempt.4" Although there is no
specific requirement of notice, notice is accomplished by complying
with rule 106. 4'

§ 3.73. Delivery of Property

To enforce the division of property made in a suit for divorce or
annulment, the court may make an order to deliver the specific ex-
isting property awarded, whether or not of especial value, including
an award of an existing sum of money or its equivalent.

Commentary

This section clarifies the broad equitable power of the trial court
to order the delivery of existing specific property that was divided at
the time of divorce, regardless of its having "especial value." The
statute authorizes a post judgment order like that made at judgment
in Ex parte Preston42 as well as giving statutory form to rule 3 104 for
the granting of a writ of possession. The right to receive future pen-
sion benefits is also regarded as "existing property" for the purpose of
making a property division on divorce," and the enforcement of or-
ders dealing with such rights are specifically dealt with in section
3.75.

trust in favor of the ex-husband but failed to specify a date on which execution would be
required. The trial court denied the ex-husband's motion for contempt and instead entered an
order in aid of the decree in which a date for execution was specified. In upholding the subse-
quent order of contempt against the ex-wife for failure to execute the documents, the Houston
court concluded that the trial court's order in aid of the decree set forth with particularity the
form of the documents and the date and time for their delivery.

40. But see Cook v. Cameron, 703 S.W.2d 690, 692 (Tex. App.-Corpus Christi 1985, no
writ). The appellate court held that §§ 3.70-3.77 did not give a trial court power to interpret,
clarify, or modify a prior judgment of an appellate court, because of an earlier judgment of the
Texas Supreme Court in the particular case had disposed of the issue.

41. TEX. R. Civ. P. 106.
42. 162 Tex. 379, 347 S.W.2d 938 (1961). There the court, which had on divorce

awarded one spouse particular money in the possession of the other spouse, was said to have
the authority to hold the spouse in possession as a constructive trustee and thus to coerce
failure to deliver by contempt. 162 Tex. at 382, 347 S.W.2d at 940-41.

43. TEX. R. Civ. P. 310.

44. Cearley v. Cearley, 544 S.W.2d 661 (Tex. 1976).
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§ 3.74. Reduction to Money Judgment

(a) If a party fails to comply with a decree of divorce or annul-
ment and delivery of property awarded in the decree is no longer an
adequate remedy, the court may enter a money judgment for the dam-
ages caused by that failure to comply.

(b) On the motion of any party who did not receive payments of
money as awarded in a decree of divorce or annulment, the court may
enter judgment against a defaulting party for the amount of unpaid
payments to which the movant is entitled. The remedy of a reduction
to money judgment is in addition to all other remedies provided by
law.

(c) A money judgment rendered under this section may be en-
forced by any means available for the enforcement of a judgment for
debt.

Commentary

This section allows a court to enter a money judgment upon the
failure of a party to comply with the divorce decree for the delivery of
property. Because the reason for permitting a money judgment
against a party in possession of property that was awarded to the
other spouse usually stems from loss, damage, or destruction of the
property, subsection (a) refers principally to orders affecting moveable
property. The movant has the burden of proving the amount of dam-
ages to which he or she is entitled by reason of the non-compliance, as
well as the value of the property itself. The amount of damages
claimed would therefore not be affected by the limitations as to juris-
dictional amount which may constrain a particular court in a non-
marital dispute. Subsection (b) permits a money judgment against a
party who has failed to make payments to the other spouse as re-
quired by the divorce decree. The subsection further provides that
such a remedy is "in addition to all other remedies provided by laws,"
thus recourse to a motion for contempt for failure to make payments
of future property to an ex-spouse is not precluded.

§ 3.75. Right to Future Property

An award of the right to receive installment payments or a lump-
sum payment due on the maturation of an existing vested or
nonvested right to be paid in the future may be enforced by the reme-
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dies provided by this subchapter. The subsequent actual receipt by
the nonowning party of property awarded to the owner creates a fidu-
ciary obligation in favor of the owner and imposes a constructive
trust on the property for the benefit of the owner.

Commentary

This section permits an ex-spouse the remedies in subchapter D
for the enforcement of a right to receive retirement benefits, pensions,
and bonuses. This section incorporates the constructive trust princi-
ple set forth in Ex parte Preston,4" which specifically permits the ap-
plication of coercion by holding a party in contempt.46 The statute's
specific reference to "a fiduciary obligation" seems to grant to the
owner a separate array of remedies permitted against a fiduciary.

§ 3.76. Contempt

(a) An order requiring delivery of specific property, or an
award of a right to future property, may be enforced by contempt.

(b) An award of a sum of money in a decree of divorce or an-
nulment, payable in a lump sum or in future installment payments in
the nature of debt, other than that in existence at the time of the
decree or as provided in Section 3.75 of this code, is not enforceable
by contempt.

(c) This subchapter does not detract from or limit the general
power of a court to enforce its orders by appropriate means.

Commentary

Subsection (a) lays down general rules for enforcement by con-
tempt of precise orders concerning delivery of specific property and
awards of property to be received in the future. The reference to de-
livery of specific property is a restatement of rules 632 and 633"7 on
the writ of possession. The right to future property refers to a present
right to share in a fund such as a pension fund, which is viewed as a
present right to an existing fund.

45. 162 Tex. 379, 382, 347 S.W.2d 938, 940 (1961) (holding that an ex-husband in posses-
sion of proceeds of his ex-wife's share of the community was a constructive trustee for his ex-
wife and not her debtor).

46. Id. at 940-41.
47. Thx. R. Civ. P. 632, 633.
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Subsection (b) is, of course, a restatement of the constitutional
rule against imprisonment for debt 48 as interpreted in such cases as
Ex parte Yates.49 But the draftsman was careful to emasculate the
rule by way of an exception as to property in existence at the time of
the decree. Since all property subject to division (other than "future
property" referred to in subsection (a)) is in esse at the time of divi-
sion, there is no type of money judgment that falls outside the excep-
tion, except awards of contractual alimony under section 3.631. A
money judgment made to facilitate an equitable division should pro-
vide that it is to be paid out of existing property and hence is a divi-
sion of existing property.

Subsection (c) was supplied out of an abundance of caution and
is intended to preserve the status quo.

§ 3.77. Costs

In any proceeding to enforce a property division as provided by
this subchapter, the court may award costs as in other civil cases.
Reasonable attorney's fees may be taxed as costs in any proceeding
under this subchapter, and may be ordered paid directly to the attor-
ney, who may enforce the order for fees in his own name by any
means available for the enforcement of a judgment for debt.

Commentary

This section permits an award of costs and reasonable attorney's
fees in suits to enforce a property division.5 ° The authority to make
such an award, as in other domestic relations cases, is not mandatory,
and the refusal of an award is reviewable only for abuse of
discretion.5

With respect to taxing attorney's fees as court costs, this section
is reminiscent of language contained in section 3.58(b)(4) as enacted
in 1981, but omitted from section 3.58(c)(4) in 1983 along the lines

48. TEX. CONST. art. I, § 18.
49. 387 S.W.2d 377 (Tex. 1965).
50. Award of costs in suits for divorce or annulment are treated under TEX. FAM. CODE

ANN. § 3.65 (Vernon 1975).
51. Cook v. Cameron, 703 S.W.2d 690, 695-96 (Tex. App.-Corpus Christi 1985, writ

requested).
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suggested by the author.5 2 As noted in 1982,13 taxing attorney's fees
as court costs has not been a practice known to Texas law in this
context.54 The phrase "court costs" is probably not meant as a term
of art, but rather in the sense of "necessary expenses for legal serv-
ices" as explained in Jacks v. Teague.5

§ 4.02. Duty to Support

Each spouse has the duty to support the other spouse, and each
parent has the duty to support his or her child, during the period that
the child is a minor, and thereafter so long as the child is fully en-
rolled in an accredited primary or secondary school in a program
leading toward a high school diploma, until the end of the school year
in which the child graduates. A spouse or parent who fails to dis-
charge the duty of support is liable to any person who provides neces-
saries to those to whom support is owed.

Commentary

The 1985 amendment56 to this section extends the previous duty
of support of a minor child until that child graduates from high
school in those cases when the child's normal progress has been
delayed. Thus, as long as a child remains enrolled in high school,
support is due. It should be noted, however, that the Education Code
requires that a student be "under the age of 21 years on the first day
of September of any scholastic year" for the school district to receive
funding for the student's education.57 Thus, a student over twenty-
one on September 1 of any year probably will not be admitted to a
public school and hence would not be owed a duty to support. The
requirement that the school be "accredited," also added in 1985, may

52. See McKnight, Texas Family Code Symposium-Title 1. Husband and Wife, 13
TEX. TECH L. REV. 611, 705-06 (1982).

53. Id.
54. See Chapman v. Chapman, 172 S.W.2d 127, 128 (Tex. Civ. App.-Fort Worth 1943,

writ dism'd); Jacks v. Teague, 136 S.W.2d 896, 897-98 (Tex. Civ. App.-Dallas 1940, writ
dism'd); Robbins v. Robbins, 125 S.W.2d 666, 673 (Tex. Civ. App.-Fort Worth 1939, no
writ). See also Newland, Taxing Costs in Texas Courts, 28 TEX. B.J. 187, 244-45 (1965).

55. 136 S.W.2d 896, 897-98 (Tex. Civ. App.-Dallas 1940, writ dism'd).
56. Act of May 24, 1985, ch. 183, § 1, 1985 Tex. Gen. Laws 973, 973-74.
57. TEX. EDUC. CODE ANN. § 21.031 (Vernon 1972 and Supp. 1986).
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also refer to private58 as well as public schools, 59 because both are
subject to the accreditation requirements of the State Board of
Education.

58. TEX. EDUC. CODE ANN. § 21.036 (Vernon Supp. 1986).
59. Id. § 21.751.


