TITLE 2.

PARENT AND CHILD

Commentary by John J. Sampson *
§ 11.01.

Definitions

(2) "Court" means the district court, court of domestic relations, juvenile court having the jurisdiction of a district court,
or other court expressly given jurisdiction of a suit under this
subtitle.
(7) "Authorized agency" means a public social agency authorized to care for children or to place children for adoption, or
a private association, corporation, or person approved for that
purpose by the Texas Department of Human Services through a
license, certification, or other means.
(8) "Illegitimate child" means a child who is not and has
never been the legitimate child of a man and whose parent-child
relationship with its natural mother has not been terminated by a
court decree.
(9) "Governmental entity" means the state, a political subdivision of the state, or an agency of the state.
(10) "Obligor" means any person required to make payments under the terms of a support order for a child.
(11) "Obligee" means any person or entity entitled to receive payments under an order of child support and shall include
an agency of this state or of another jurisdiction to which a person has assigned his or her right to support.
Commentary
Most modern lawyers have schooled themselves to refer to the
person owing a duty to pay periodic payments for the support of a
child as the "obligor" and the recipient as the "obligee," and not as
"Daddy" and "Mommy," respectively, as used to be the practice.
Hereafter, the code will use up-to-date terminology too.
•
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Who May Bring Suit

(a) An original suit affecting the parent-child relationship may
be brought at any time by:
(1) a parent of the child;
(2) the child (through a representative authorized by the
court);
(3) a custodian or person having rights of visitation with or
access to the child appointed by an order of a court of another
state or country or by a court of this state before January 1,
1974;
(4) a guardian of the person or of the estate of the child;
(5) a governmental entity;
(6) any authorized agency;
(7) the alleged or probable father of an illegitimate child
filing in accordance with Chapter 13 of this code, but not
otherwise;
(8) a person who has had actual control of the child for at
least six months immediately preceding the filing of the petition;
or
(9) a person designated as the managing conservator in a
revoked or unrevoked affidavit of relinquishment under Section
15.03 of this code or to whom consent to adoption has been given
in writing under Section 16.05 of this code.
(b) An original suit affecting the parent-child relationship seeking managing conservatorship may be brought by a grandparent or by
any other person deemed by the court to have had substantial past
contact with the child sufficient to warrant standing to do so, if there
is satisfactory proof to the court that:
(1) the child's environment with the parent or parents, the
managing conservator, or the custodian may endanger the child's
physical health or significantly impair the child's emotional development; or
(2) both parents, the surviving parent, or the managing
conservator or custodian either filed the petition or consented to
the suit.
(c) An original suit affecting the parent-child relationship seeking possessory conservatorship may be brought by a grandparent or
other person deemed by the court to have had substantial past contact
with the child sufficient to warrant standing to do so only by interven-
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ing in a pending suit affecting the parent-child relationship filed by a
person authorized to do so under Subsection (a) or (b) of this section.
However, access to the child by a grandparent is governed by the
standards established by Section 14.03 of this code.
(d) An original suit affecting the parent-child relationship seeking only an adoption, or for termination of the parent-child relationship joined with a petition for adoption, may be brought by:
(1) a stepparent of the child;
(2) an adult who, as the result of a placement for adoption,
has had actual possession and control of the child at any time
during the 30-day period immediately preceding the filing of the
petition;
(3) an adult who has had actual possession and control of
the child for at least two months during the three-month period
immediately preceding the filing of the petition; or
(4) another adult whom the court determines to have had
substantial past contact with the child sufficient to warrant
standing to do so.
(e) A petition for further action may be brought by a managing
or a possessory conservator or by any person or entity who would be
authorized to file an original suit affecting the parent-child relationship as provided by this section.
(f) A motion to modify under Section 14.08 of this code may be
filed by any party affected by the prior order or the portion of the
decree to be modified.
(g) Except as provided by Subsection (h) of this section, if the
parent-child relationship between the child and every living parent of
the child has been terminated, a suit affecting the parent-child relationship may not be brought by:
(1) a former parent whose parent-child relationship with
the child has been terminated by court decree;
(2) the biological father of the child, or
(3) a family member or relative, by blood, adoption, or
marriage, of either a former parent whose parent-child relationship has been terminated or of the biological father of the child.
(h) The limitations on filing suit imposed by Subsection (g) of
this section do not apply to any person who:
(1) has a continuing right to possession of or access to the
child under an existing court order; or (2) has the consent of
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the child's managing conservator, guardian, or legal custodian to
bring the suit.
Commentary
This discussion of "standing to sue" should be preceded by an
admonishment to keep this concept separate from the question of just
exactly who should prevail on the merits in a SAPCR. For example,
whenever the appropriate breadth of the standing of grandparents or
of a surviving stepparent is debated, the merits of typical claimants
soon becomes the focus. In determining questions of standing, it is
crucial to decide whether such folks should have an opportunity to be
heard in court, and not whether their claims are likely to be
persuasive.
Life apparently was very simple in olden-times when draftsmen
were able to paint with a very broad brush. For example, in preFamily Code days a law suit over whether a child was "dependent
and neglected" could be brought by any adult person who resided in
the county where the child was found.'When the Family Code came
into being in 1973, this unrestricted open-door policy was cut back
slightly by the addition of a legislative committee amendment to the
original bar-sponsored proposal.2 This was the genesis of the rule that
held forth for a dozen years, to wit, "any person with an interest in a
child" had standing to sue. Although "interest in a child" was not
defined, the authoritative contemporaneous commentary by the primary draftsman of Title 2 of the code, Professor Eugene L. Smith,
supplied an explanation. Professor Smith stated: "District Courts
have general supervisory power over minors . . .[O]nce the court's
jurisdiction attaches, the standing of the party who originally brought
the action becomes immaterial." 3 Eight years later Professor Smith
wrote that the standing provision had not quite worked as planned,
but that it "has not been amended since it was enacted, principally
because no one knows how to straighten out the problems that it has
caused lawyers, judges and academicians. The difficulties have arisen
because of the cryptic phrase 'with an interest in the child,' which
gives no help in determining whether grandparents, foster parents, fa1. Act of April 15, 1907, ch. 54, § 3, 1q07 Tex. Gen. Laws 135 repealed by Act of June
15, 1973, ch. 543, § 3 1973 Tex. Gen. Laws 1458 (effective Jan. 1. 1974).
2. Smith, Texas Family Code Svmposiumn-Tile 2 Parent and Child, 5 TEX. TI-cf] L.
REV. 390, 394 (1974).
3. Id.
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thers of illegitimate children, and parents whose rights have been terminated have standing to bring a SAPCR, much less collateral
relatives by consanguinity or affinity or unrelated persons in possession of a child." 4
By this time some of the appellate courts had begun to supply

inappropriate answers to some of these tough questions. For example, in Pratt v. Texas Department of Human Resources,5 a long-term
foster-adopt parent was denied standing to bring an action to obtain

managing conservatorship on the basis that he was not listed as a
"person entitled to service of citation" under section 11.09.6 In short,
the court equated a prima facie right to notice of a SAPCR as a respondent with an exclusive right to bring such an action as a peti-

tioner, or to intervene in an existing suit. This statutory construction
was relatively absurd and unduly narrowed the concept of standing.7
After all, the draftsmen of the code (primarily Professor Smith) were
perfectly capable of writing such a definition of standing had they so
desired. The fact that instead they chose to use an open-ended term,
"interest in the child," seems to be conclusive evidence that such a
narrow meaning was not intended. Another appellate court disagreed
with the Prattrationale, thus setting up the beginnings of a conflict on

the subject.8
4. Smith, Texas Family Code Symposium-Chapter 11. Parent and Child, 13 TEX.
TECH L. REV. 799, 808 (1982).
5. 614 S.W.2d 490 (Tex. Civ. App.-Amarillo 1981, writ ref'd n.r.e.).
6. Id. at 495.
7. It is my recollection that every single member of the Family Law Council in the past
several years, indeed every family law specialist I have ever met, has had nothing but criticism
for the Pratt decision. This is perhaps best illustrated by comments recorded at the 1982
Advanced Family Law Course by the former chairman of the Family Law Section (and future
director of the advanced course), Donald R. Royall of Houston: "Now folks. [Pratt] is so
antithetical to the structure of the entire Family Code it could not possibly be the law, in my
judgment . . . . It was the intention of the'draftsmen [especially Professor Eugene Smith] to
make the question of standing consistent with the general overall responsibility of district
courts to make decisions concerning children in a unitary fashion, without regard to the particular relief pled for. [Pratt] is 180 degrees out of phase with . . . the intention of, and the
genius of, the Family Code." FAMi.-v LAW: BuT NOT THE BASICS (Texas State Bar Professional Development Program 1982) (sound recording).
8. Herod v. Davidson, 650 S.W.2d 501 (Tex. App.-Houston [14th Dist.] 1983. no
writ), which involved a less complex set of facts. distinguished Pratt and determined that the
grandparents had standing to intervene in a divorce to seek managing conservatorship because
they had maintained actual custody of a child for two years. Id. at 503. Indeed. the Pratt
court itself receded ever so slightly from its position that only those entitled to section 11.09
service of citation could bring a lawsuit. 614 S.W.2d at 495. In In re J.W.. 645 S.W.2d 340
(Tex. App.-Amarillo 1982. writ reld n.r.e.), the court held that a grandmother who had
actual custody of a child for over a year had standing to seek conservatorship. Id. at 342.
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To correct the error in Pratt,an immediate attempt was made to
overrule its exact holding by the 1983 legislature, which added a provision to this section stating that an individual had an interest in a
child if that person had possession and control of a child for at least
six months immediately preceding the filing of the petition. But, the
1983 amendment turned out to be woefully inadequate to the task
because it did not address the crucial question of whether the new
extension of standing to Pratt-like circumstances was illustrative of
"an interest in a child," or whether it constituted the exclusive expansion of standing. In fact, in many ways the amendment made things
worse by explictly recognizing the Pratt truism that any person entitled to service of citation has standing to bring a SAPCR, while ducking the issue of whether other persons with "an interest" not so listed
might also sue or intervene.
In any event, the Pratt appellate court was undeterred by the
criticism of its holding implicit in the 1983 amendment, and, in a subsequent decision, interpreted the 1983 amendment as a ratification of
its prior narrow view of standing to bring a SAPCR.9 Still later, the
same court decided a case that triggered the sweeping revision of the
statute in 1985, Benavides v. Wright.' ° In that case standing was denied to grandparents who had filed for managing conservatorship after learning that a granddaughter was being sexually abused by her
stepfather.
More or less contemporaneously, the Waco appellate court had
proceeded along similar lines to distort the concept of standing in the
adoption context. In two cases, Sullivan v. Enoch" and Ready v.
Hughes,"2 standing was denied to prospective adoptive parents who
had been given actual possession of a child through direct placement
However, the grandmother had entered an existing SAPCR by way of intervention after the
father sought to have Children's Protective Services appointed temporary managing conservator. Id. at 341. As a result of that action, the state acquired nominal T.M.C., but the grandmother took actual possession as a "'quasi" possessory conservator. It was this latter, courtordered position that was held to qualify as a § 11.09 right to citation. Id. at 342.
9. In re Van Hersh, 662 S.W.2d 141 (Tex. App.-Amarillo 1983, no writ), an uncle and
aunt were found to lack standing to seek conservatorship under the pre-1983 amended version
of § 11.03. Id. at 143-44. However, the case was remanded with a note that they could refile
because they probably had standing under the new version thanks to the fact they had actual
custody of the child for more than six months. Id. at 145.
10. No. 07-84-0234-CV (Tex. Civ. App.-Amarillo 1984) (not published, Tl:x. R. Ci\,.
P. 452).
11. 654 S.W.2d 546 (Tex. Civ. App.-Waco 1983. writ dism'd).
12. No. 10-84-112-CV (Tex. App.-Waco 1085) (not published. Tix. R. Civ. P. 452).
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by the natural parents. In Sullivan the original placement was supposedly made only to preserve the health of the children. In Ready
the original intent was to facilitate an adoption. Unfortunately for all
concerned, and especially for the unlucky children, in both cases the
natural parents had a change of mind with regard to the prospective
adoptions and demanded the children back. Both sets of prospective
adoptive parents refused to return the children, and in both instances
a trial court terminated the rights of the natural parents and granted
an adoption. Much, much later, thanks to the "no-hurry, no-worry"
nature of the appellate system,' 3 and after the children in both cases
had reached at least three years of age or so, the Waco appellate court
reversed on the basis that both sets of so-called adoptive parents
lacked standing. Such delay in rendering a decision turns a bad situation into a tragic one, and treats the children as no better than pieces
of property whose ownership is in dispute, ignores the devastating
psychological impact on the child's development, mocks their basic
civil rights, and sacrifices their interests on an altar of technical legal
construction.
The interim between the 1983 and 1985 legislative sessions saw
the Family Law Council of the State Bar decide to attempt another
revision of the standing provision to reverse these unfortunate appellate decisions. Two approaches were available: a new laundry list of
those with standing to sue; or, a statutory statement that standing
should be determined by the trial courts on a case-by-case basis. The
latter remedy was approved by the Council, accepted by the Board of
Directors of the State Bar for bar-sponsorship, and introduced in the
legislature.' 4 There the bar-sponsored proposal ran head on into a
rival bill formulated in West Texas.15 The result of this clash was that
13. Delay seems endemic (at least in Waco), despite the mandate of TEX. FAM. CODE
ANN. § 11.19(a) (Vernon Pamph. Supp. 1986) that a SAPCR involving a termination of parental rights "shall be given precedence over other civil cases by the appellate courts."
14. The debate among the Family Law Council members was accompanied by much
gnashing of teeth, tearing of hair, hollering, screaming, and general carrying-on over the subject. The Council members broke into two roughly equal camps, both of which were agreed
that the standing to sue decisions of the Amarillo and Waco courts were much too restrictive.
What finally won out as the Family Law Council proposal was specified authorization to the
district courts to determine standing as a question of fact, depending on the relationship of the
claimant to the child, and a rejection of the view that standing is a question of law.
15. The legislation that ultimately became the 1985 version of section 11.03 was inspired
by a Lubbock judge, drafted by a Lubbock lawyer, and sponsored by two influential legislators.
Representative Jim Rudd of Brownwood and Senator John Montford of Lubbock (hence justifying a label of -West Texas Outcry" for the legislation). Those familiar with the legislative
process know it is crucial to keep rival proposals designed to accomplish similar goals from
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the case-by-case approach was left in the dust by a detailed laundrylist. This root and branch rewrite supplies very explicit definitions to
the trial and appellate courts regarding the expansion of standing. In
addition, a substantial degree of discretion is given to the trial court to
expand standing beyond those specifically listed. In general, however,
the approach is to identify those persons with "standing to sue" by
position or status in life, or by the context in which the suit is filed. In
sum, as noted by Texas Supreme Court Justice James P. Wallace, the
1985 legislature rejected the overly narrow view of standing to sue in
a SAPCR taken by some courts.' 6
Subsection (a) lists persons, or legal entities, who have standing
to bring an original SAPCR. Some of these folks may file any type of
suit seeking any or all relief at any time, e.g., a parent, a governmental
entity, while the permissable actions of some of the others listed are
restricted. For example, an alleged or probable father of an illegitimate child may only file a voluntary or involuntary paternity action.
The subsection (a) laundry-list incorporates all of those persons enumerated as entitled to service of citation, thereby continuing the Pratt
truism, but there are some differences. The 1983 amendment, now
(a)(8), was clarified by stating that it is "actual possession" of the

child that matters. Further, (a)(9) deviates from the list of those entidirect conflict, else they may knock each other out. Thus, a compromise was reached which
basically followed the Lubbock version and adopted the laundry list approach. This agreement-not much of a compromise, as you see-was the result of the determination of the West
Texas folks to blast to smithereens the precedent set by Pratt and Benavides. That they accomplished this there is no doubt.
16. Justice Wallace states:
The existing standing test, 'anyone with an interest in a child,' suffered from a somewhat sordid history. After that standard was adopted with the original Family Code
in 1974 . . . the test was construed very narrowly by the courts so that the natural
parents and certain governmental agencies were generally the only parties allowed to
initiate a SAPCR action. This reading at times led to somewhat harsh and inconsistent results, leaving one to wonder whether the best interests of the child were actually being served. More often than not, these situations involved either grandparents,
foster parents, or close relatives who had more than adequately demonstrated that
their "interest" in the child was real and significant. Recognizing these concerns, the
legislature in 1983 added a provision defining 'interest in a child' to include anyone
with possession and control of the child for at least six months prior to the filing of a
SAPCR. However, the courts again sought to strictly confine the standing requirement, reading the 1983 amendment as the definition of 'interest' rather than a definition raising an almost irrebutable presumption. In retrospect, the latter reading more
accurately reflected the legislative intent, as demonstrated by the major overhaul performed this year.
Wallace, Procedural Aspects of Family Law, ST. MARY'S 7TH ANNUAl PROCEDURAI. INsTITUTE A-I, A-4 (1985).
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tied to citation in order to protect against injustice in certain adoptive
situations. It provides that any person designated as a managing conservator by a revoked or unrevoked affidavit of relinquishment, or to
whom consent to adoption has been given in writing, automatically
will be accorded standing to bring a lawsuit.
A few questions remain unanswered in subsection (a), but then
litigation wouldn't be much fun if all answers were given by statute.
It is unclear whether a surviving stepparent qualifies as a person who
has had "actual possession" after the custodial parent has died. The
answer is "probably yes," because exclusive possession is not a stated
requirement, but a contrary opinion would not be unreasonable.
Subsection (b) begins a rather precise process of identifying the
standing of specified parties conditioned on the nature of the suit or
on the remedy sought. In emergency circumstances, a grandparent or
any other person "deemed by the court to have had substantial past
contact with the child sufficient to warrant standing" may seek managing conservatorship. Thus, an intrafamily rescue of abused and neglected children is given statutory sanction, thereby directly
overruling the holding of Benavides v. Wright. " The limiting requirement of "an emergency" is designed to strike a balance between those
grandparents, or other friends or relatives, who undertake a rescue
mission, and those who are just out to do a little officious intermeddling to correct the "unsatisfactory" childrearing methods of the
younger generation. Grandparents, qua grandparents, do not have
carte blanche to seek managing conservatorship. 8
Subsection (c) provides relatively broad authority to intervene in
pending litigation to persons seeking possessory conservatorship.
Further, by cross reference orders for grandparental access are not
subject to the restriction of this provision. However, standing to
bring an independent, original suit for possessory conservatorship is
limited to those qualified under subsection (a).
Subsection (d) was generated by the Texas Association of Adoption Agencies to combat perceived abuses of standing in adoption
matters. The restrictive standing decisions of Sullivan v. Enoch and
Ready v. Hughes, should be reversed by both new (a)(9), and new
(d)(2) and (3). On the other hand, the most colorful "war story" told
17. See supra note 10.
18. As originally proposed in the Montford-Rudd bill, grandparents were automatically
given standing in every SAPCR. This was modified to its present form in the backstage arena
of the legislative process.
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to the legislature by the adoption folks dealt with an alleged abuse of
standing at the other extreme. Supposedly, while an agency adoption
was pending in his court, a district judge allegedly suggested to a personal friend that he and his wife file for adoption as intervenors. The
tale concludes with the judge proceeding to decide which of the two
prospective adoptive couples was superior, and-surprise, surprise-a
determination that his friends had the better qualifications and should
be permitted to adopt the infant. The only way to describe the reaction of the agencies to such a procedure is "freaked-out." Under the
new formulations, standing to sue for foster parents and prospective
adoptive parents is protected, while strangers are banned. Further, by
spelling out standing to adopt in this section, confusion about whether
the adoption chapter contains a standing provision should be
dispelled. "
Subsections (e) and (f) must be read together in order to understand the semantic, nonsubstantive clarification intended with regard
to petitions for further action and motions for modification. Standing
to file a motion to modify could not be simpler. Under both subsection (f) and section 14.08(a), 0 any party to the prior action whose
rights may be affected may file a motion to modify. Rather obviously,
a party to the prior action has the requisite interest, i.e., standing, to
seek to have those rights modified. Henceforth it should be clear that
a motion to modify can be filed only by a party to the prior action.
On the other hand, the pleading entitled "a petition for further action" may be filed by a person whose rights were not dealt with in the
prior action, or one who has accrued rights since that time, or by a
party to the prior action seeking new, previously unlitigated, relief,
e.g., termination of parental rights for nonsupport. This clarification
has the effect of reversing the actual holding of one old case, Watts v.
Watts,2 while leaving the result of that case in place, i.e., a grandpar19. In deceptively simple language, TEX. FAM. CODE ANN. § 16.02 (Vernon Pamph.
Supp. 1986) reads, in toto: "Any adult is eligible to adopt a child who may be adopted."
Closer analysis discloses that simple may also mean ambiguous. Arguably, this statute can be
construed as a wide-open standing provision. Indeed, the original Montford-Rudd bill did just
that. More appropriately, section 16.02 should be interpreted as an antidiscrimination statute,
intended to promote equal rights by prohibiting refusals to allow an adoption on the basis of
race, religion, marital status, or residence. See Smith, Texas Family Code Symposium-Title
2. Parent and Child, 5 TEX. TECH L. REv. 389, 450 (1974).
20. See TEX. FAM. CODE ANN. § 14.08(a) (Vernon Pamph. Supp. 1986).
21. 573 S.W.2d 864 (Tex. Civ. App.-Fort Worth 1978, no writ). Watts, decided under
the "old law," held that a paternal grandfather who had not been a party in the prior litigation
must file a motion to modify, and could not file a petition for further action when he sought to

1986]

PARENT AND CHILD

1075

ent has standing when seeking to protect a grandchild from harm.
Fitting the foregoing together is roughly akin to completing a
jigsaw puzzle. Because the potential litigants most likely to raise
questions about the new scheme are grandparents, a summary of their
"standing to sue" is in order. First, unless they qualify under one of
the specialized criteria under subsection (a), e.g., guardian or a person
who has had possession of the child for six months, grandparents do
not have standing to file a SAPCR simply by virtue of their blood or
adoptive relationship to the child. But, this relationship does authorize them to seek to rescue their grandchildren from their abusive or
neglectful parents under subsection (b). Similarly, under subsection
(c) grandparents do not have an independent right to seek a possessory conservatorship, thus disrupting an existing family unit by imposing litigation on the parents. But, if a SAPCR is pending and
litigation is underway anyhow, then grandparents may intervene to
seek a possessory conservatorship. By caselaw, this same rule applies
to an intervention seeking managing conservatorship.2 2 The ban on
"meddling" in an ongoing family unit does not extend to the wellestablished rules regarding grandparental visitation rights.2 3 Further,
if grandparents have participated and been awarded rights in a prior
action, obviously they may seek to modify those rights. On the other
hand, if they had not participated in such litigation, they may only
reinstitute a contest in the court of continuing jurisdiction by filing a
petition for further action. To do this, they must meet the prerequisites necessary to bring an original SAPCR action, that is, qualify to
sue under the standards established by subsection (a).
Subsection (g) was also inspired by the adoption agencies in order to prevent the natural parents whose rights have been terminated
and their relatives from intervening in an adoption suit after the decree of termination has been finalized.
Finally, subsection (h) exempts relatives of terminated parents
(or the parents themselves in extraordinary circumstances) from the
strictures of subsection (g) if the court had previously awarded continuing rights to them. That limitation is also inapplicable if the manbe named managing conservator of a child in place of the mother. The amendments to sections 11.03, 11.07, 11.09, and 14.08 made in the 1980's have reversed this holding and clarified
the nomenclature, but there should be no substantive effect to the title given to a particular
document. Grandparental standing is to be measured by the specific factors enumerated in
section 11.03, whatever the pleading is called.
22. Young v. Young, 693 S.W.2d 696 (Tex. App.-Houston [14th Dist.] 1985).
23. TEX. FAM. CODE ANN. § 14.03 (Vernon Pamph. Supp. 1986).
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aging conservator, presumably an agency, consents to an attempt to
adopt by a relative or a parent whose rights have already been terminated (a very unlikely scenario, it would seem).

§ 11.04.

Venue

(a) Except as otherwise provided in this subtitle, an original
suit affecting the parent-child relationship shall be brought in the
county where the child resides, unless:
(1) another court has continuing exclusive jurisdiction
under Section 11.05 of this code; or
(2) venue is fixed by Section 3.55 of this code.
(b) A suit in which adoption is sought may be brought in the
county where the child resides or in the county where the petitioners
reside.
(c) A child resides in the county where his parents (or parent if
only one parent is living) reside, except that:
(1) if a custodian for the child has been appointed by order
of a court of this state before January 1, 1974, the child resides
in the county where the custodian resides;
(2) if a guardian of the person has been appointed by order
of a county or probate court and a managing conservator has not
been appointed, the child resides in the county where the guardian of the person resides;
(3) if the parents of the child do not reside in the same
county and if a managing conservator, a custodian, or a guardian
of the person has not been appointed, the child resides in the
county where the parent having care and control of the child
resides;
(4) if the child is under the care and control of an adult
other than a parent and (A) a managing conservator, a custodian,
or a guardian of the person has not been appointed or (B) the
whereabouts of the parent and the guardian of the person is unknown or (C) the person whose residence would otherwise determine the residence of the child under this section has left the
child under the care and control of the adult, the child resides
where the adult having actual possession, care, and control of the
child resides;
(5) if a guardian or custodian of the child has been ap-
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pointed by order of a court of another state or nation, the child
resides in the county where the guardian or custodian resides if
that person resides in this state; or
(6) if it appears that the child is not under the care and
control of an adult, the child resides where he is found.
Commentary
When Title 2 of the Family Code was enacted in 1973, the relationship between the concepts of venue, continuing jurisdiction, and
transfer were neither fully developed nor fully understood. Thanks to
a ton of caselaw and several statutory amendments, the principle of
continuing jurisdiction has fleshed-out over the years. 24 As a result,
an inherent potential conflict clearly developed between that principle
and the venue provisions of this section. The 1985 legislature reconciled this disparity in favor of continuing jurisdiction.
Subsection (a) now incorporates the terminology used in the
cases, "continuing exclusive jurisdiction." The subsection goes on to
recognize explicitly the truism that divorce venue controls over
SAPCR venue when the two conflict, i.e., two different counties and
two separate lawsuits are filed by the spouse-parents. Unfortunately
for bench and bar, this truism was discernable only after undertaking
a most painstaking statutory analysis. It was necessary to read four
statutory sections together in order to reach this conclusion.2 5 The
rule is now both clear and easy to find.
The 1985 amendment to subsection (b) addresses the "problem"
(if that's the name for it) that certain adoption agencies operating in
Houston, Harris County, Texas, have gotten into the habit of traveling to nearby Fort Bend County to prosecute adoption suits. Supposedly the court in this nearby county handles the cases quite
expeditiously and cheaply as well. Committee testimony indicated
that the attorney ad litem appointed to represent the adoptive child
assesses "very low" fees, especially when compared with the going
rate for attorneys ad litem in Houston. In short, it's $50 a pop in Fort
Bend, and $200 per in Houston. Of course, the fees are paid by the
24. Texas Family Code section 11.05. entitled "Continuing Jurisdiction," was first
amended in 1975, and was extensively amended in 1979 and 1983. Texas Family Code section
11.04 received only one minor amendment in 1975. and then went for ten years before receiving further attention.
25. TEX. FAM. CODI ANN. §§ 3.55, 11.04. 11.05, and 11.06 (Vernon 1975 & Pamph.
Supp. 1986).
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agencies and passed on to the adoptive parents. At the legislative
committee hearings the Houston family law judges made it clear that
they regarded this situation as very, very terrible,26 and that the procedure was not in the best interest of the child. But, I can't remember
why that was so. In any event, to "remedy" the situation, venue for
an adoption will lie either where the child resides or in the county
where the petitioners reside. The following words were deleted from
the prior formulation: "or ifthe child is placed for adoption by an
authorized agency, in a county where the authorized agency is
located."2 7
Strangely, the new reduced subsection (b) doesn't seem to address the "problem" described above. The Houston adoption agencies
are not located in Fort Bend County in the first place, so just how
striking the offending language effects the "horrible" practice complained of remains a mystery. Moreover, every district court in Texas
has jurisdiction over SAPCRs. Because venue is not a jurisdictional
issue, but merely a question of-how should I say it-"venue," continued runaway adoptions may elicit the classic "So what?" response.
If a Texas court has subject matter jurisdiction, and if the issue of
venue is not raised, any district court should be able to proceed to
decide an original SAPCR. Therefore, the fact that venue may be
improperly laid in Fort Bend County is of no interest unless challenged. It seems highly unlikely that the friendly judge, the "runaway" agency, or the tame ad litem will do so. Perhaps the Houston
judges can designate an official officious intermeddler to travel to Fort
Bend County to file motions to transfer.
Until 1985, subsection (c) contained the anomaly that one of the
supposed tests for locating venue was to identify the county of residence of the "managing conservator." But, a person holding that title
only exists if a Texas court has previously made that award. And, if
that has happened, all further pleadings must be filed in the court of
"continuing exclusive jurisdiction," thus rendering the venue provision either irrelevant or contradictory. As rewritten, subsection (c)
provides that locating proper venue is only relevant to the original
lawsuit, whereas petitions for further action and motions to modify
are governed by the principles of continuing jurisdiction and transfer.
To accomplish the result compelled by those sections and by the
26. During the legislative session the proposal came to be known in the back halls as the
"Houston Judges' Crony Bill," a title that will do until a better one comes along.
27. Act of June 16, 1973. ch. 543. § 51, 1973 Tex. Gen. Laws 1413.

1986]

PARENT AND CHILD

1079

caselaw, the reference to a "managing conservator" for venue purposes was eliminated in the SAPCR venue provision.
§ 11.045.

Repealed by Act of May 20, 1983, ch. 160, § 10, 1983
Tex. Gen. Laws 691, 709.
Commentary

The UCCJA-derived provision for original jurisdiction enacted
in 1979 was repealed and replaced by the enactment of the real Uniform Child Custody Jurisdiction Act in 1983.28

§ 11.05.

Continuing Jurisdiction

(a) Except as otherwise provided by this section, by Section
17.05 of this code, or by Subchapter B of this chapter (Uniform Child
Custody Jurisdiction Act), when a court acquires jurisdiction of a suit
affecting the parent-child relationship, that court retains continuing,
exclusive jurisdiction of all parties and matters provided for under
this subtitle in connection with the child. No other court of this state
has jurisdiction of a suit affecting the parent-child relationship with
regard to that child except on transfer as provided in Section 11.06 or
17.06 of this code.
(b) A final decree of adoption ends a court's continuing jurisdiction over the child, and any subsequent suit affecting the child
shall be commenced as though the child had not been the subject of a
suit for adoption or any other suit affecting the parent-child relationship prior to the adoption.
(c) A court shall have jurisdiction over a suit affecting the parent-child relationship if it has been, correctly or incorrectly, informed
by the Texas Department of Human Services that the child has not
been the subject of a suit affecting the parent-child relationship and
the petition states that no other court has continuing jurisdiction over
the child.
(d)(1) In a suit in which a determination of paternity is sought,
except as provided in paragraph (2), the jurisdiction of the court terminates when an order dismissing with prejudice a suit under Chapter 13 becomes final, or when an order under Subsection (b), Section
28.

See TEX. FAM. CO1l" ANN. §§ 11.51-75 (Vernon Pamph. Supp. 1986).
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13.08, declaring that the alleged father is not the father of the child
becomes final, or when an order denying voluntary legitimation
under Section 13.21 becomes final.
(2) The jurisdiction of the court does not terminate if the child
was subject to the jurisdiction of the court or some other court in a
suit affecting the parent-child relationship prior to the commencement of the suit to determine paternity.
(e) A court does not acquire continuing, exclusive jurisdiction
over the matters provided for under this subtitle in connection with
the child before the entry of a final decree. A voluntary or involuntary dismissal of a suit affecting the parent-child relationship or the
entry of a decree by another court having dominant jurisdiction of the
suit terminates all jurisdiction of the court. Unless a final decree has
been entered by a court of continuing, exclusive jurisdiction, a subsequent suit shall be commenced as an original proceeding.
(f) A court acquires jurisdiction of a suit affecting the parentchild relationship without a transfer under Section 11.06 of this code,
even though another court has continuing jurisdiction over the child,
if the parents of the child have remarried each other after the dissolution of a previous marriage between the parents and file in the court
acquiring jurisdiction a suit for the dissolution of their subsequent
marriage combined with a suit affecting the parent-child relationship
concerning the child.
(g) Except as provided by Subsection (d) of Section 11.53 of
this code, a court may exercise its continuing, exclusive jurisdiction
to modify all aspects of its decree, including managing conservatorship, possessory conservatorship, possession of and access to the child
and support of the child. A court of this state may not exercise its
continuing jurisdiction to modify any part of a decree if the child and
all parties have established and continue to maintain their principal
residence or home state outside this state. This subsection does not
affect the power of the court to enforce and enter a judgment on its
decree.
Commentary
Subsection (a) codifies the rule developed by the cases that the
continuing jurisdiction of a court is exclusive 21 until it is terminated
by operation of another specific provision, or is transferred to another
29.

Curtis v. Gibbs, 511 S.W.2d 263, 266 (Tex. 1974).
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court, in which case the principle carries on in another forum. Two
exceptions to this general rule are explicitly recognized. First, any
court with SAPCR jurisdiction may enter valid orders in response to
an emergency suit by a governmental entity filed under chapter 17.
The orders entered with that authority remain in effect until the case
is properly transferred to the court of continuing exclusive jurisdiction and superseded by that court.3" Second, in the event of a conflict
between this section and the continuing jurisdiction provisions of the
UCCJA, the latter prevails. However, the two statutes are intended
to be wholly integrated and not to conflict with one another; one primarily applies to intrastate questions, while the other relates mainly
to interstate conflict of laws issues.
One of the two subsection (e)'s contained in the section since
1979 was relettered as subsection (f), and technically amended to
state the obvious. That is, all bets are off on a court ordered conservatorship in the event of the "remarriage of the parents" only when they
remarry "each other."
New subsection (g) makes a cross-reference to the UCCJA selfpurging statute, which forbids the exercise of jurisdiction to modify
managing conservatorship when the child has acquired a new "home
state." 3
There is one interstate aspect of the continuing exclusive jurisdiction principle in this section that cannot be overemphasized. Even
after one of the parents has moved away from Texas, the terms of a
possessory conservatorship, or the amount to be paid under a child
support order, remain subject to the power of the original Texas court
to modify or enforce. Either party may file a motion to accomplish
either of these goals so long as one of them continues to reside in
Texas. The retention of this aspect of continuing jurisdiction is fully
consistent with the UCCJA principle of "significant connections" jurisdiction. This construction was recently adopted in its totality by
the Fifth Circuit in Heartfield v. Heartfield.3 2 However, no part of the
original order may be modified by the original court after all of the
parties have left the state, thus reversing the rule of Zeisler v.
Zeisler.3 3
30. TEX. FAM. CODE ANN. §§ 17.05-.06 (Vernon Pamph. Supp. 1986).
31. See id. § 11.53.
32. 749 F.2d 1138 (5th Cir. 1985) (citing with approval Sampson & Tindall, The UCCJA
Comes to Texas As Amended. Interpreted, and Inproved, 46 Tx. B.J. 1096 (1983)).
33. 553 S.W.2d 927 (Tex. Civ. App. 1977. writ dism'd).
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Finally, any original court retains the power to enforce its own
judgments and its decrees even after everyone has left the state. As a
practical matter, this power is effectively limited to rendition of a
money judgment for child support arrears. Such judgments are entitled to full faith and credit, however, for what that's worth. This authority of the court continues until the original order is superseded by
another order entered by a court with personal jurisdiction over both
parents, in which case a new res judicata should take over.

§ 11.051.

Acquiring Jurisdiction Over Nonresident

In a suit affecting the parent-child relationship, the court may
exercise status or subject matter jurisdiction over the suit as provided
by Subchapter B of this chapter. The court may also exercise personal jurisdiction over a person on whom service of citation is required or over the person's personal representative, although the
person is not a resident or domiciliary of this state, if:
(1) the child was conceived in this state when at least one
biological parent was a resident of this state and the person on
whom service is required is a parent or an alleged or probable
father of the child;
(2) the child resides in this state as a result of the acts or
directives or with the approval of the person on whom service is
required;
(3) the person on whom service is required has resided
with the child in this state; or
(4) there is any basis consistent with the constitutions of
this state and the United States for the exercise of the personal
jurisdiction.
Commentary
Both the federal PKPA and the UCCJA are based on the principle that a child custody determination is a status adjudication that
requires only subject matter jurisdiction, and does not depend on personal jurisdiction over both parents of the child.3 4 The 1983 amendments to the Texas long arm assertion of in personam jurisdiction in
34.

See Parental Kidnapping Prevention Act, 28 U.S.C. § 1738A (1982): Ti~x. FzN,.

CODE ANN. §§ 11.51-.75 (Vernon Parnph. Supp. 1986).
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SAPCR's reflect the general acceptance of this philosophy,3" while at
the same time recognizing that a valid claim of personal jurisdiction
over both parents always is preferable.3 6
The amendment to subdivision (1) takes away some of the fun in
life by eliminating the hypothetical about jurisdiction based on the
fact that a child was conceived during a honeymoon at South Padre
Island.3 7 Henceforth, a shotgun assertion of in personam jurisdiction
under this provision is narrowed to that of a rifle shot, in truth aimed
to hit only fleeing fathers, especially those of illegitimate children.
The deletion of the cross-reference to the venue statute formerly
found in subdivision (2) should end the possible conflict between the
definition of "resides" for venue purposes and the meaning of that
term in the context of the assertion of personal jurisdiction. 38 The
word is intended to convey its plain English meaning, i.e., the child
"lives in Texas."
Subdivision (3) escaped without amendment; more about this
later.
Subdivision (4), the "broadest possible assertion of long arm jurisdiction," is rephrased in the conjunctive to satisfy all of the dissident grammarians around the state.39
Reading the SAPCR long arm statute together with the UCCJA
should provide a complete picture of Texas custody jurisdiction. If
the standards set forth in the UCCJA are met, a Texas court has jurisdiction to adjudicate the custody of a child (managing conservatorship) without having personal jurisdiction over both parents. Such a
decision is binding in Texas and throughout the nation. But, if personal jurisdiction may be legitimately asserted over the absent, nonresident parent under this section, the Texas court also has the power
to enter personal orders binding that parent. Therefore, the issues of
child support, payment of court costs and attorney's fees, and termi35. See Weintraub, Affecting the Parent-Child Relationship Without Jurisdiction Over
Both Parents, 36 Sw. L. J. 1167 (1983); Darsaneo, Due Process. Full Faith and Credit. Family
Law Litigation, 36 Sw. L. J. 1085, 1141-48 (1983).
36. See Sampson, Jurisdictionin Divorce and ConservatorshipSuits, 8 TEX. TECH L. REV.
159, 200-18 (1976); Weintraub, Texas Long-Arin Jurisdictionin Family Law Cases, 32 Sw. L.J.
965, 967-73 (1978).
37. See Sampson, supra note 36 at 201-02.
38. See TEX. FAM. CODE ANN. § 11.04 (Vernon Pamph. Supp. 1986).
39. The original formulation states that the broad assertion ofjurisdiction could be made
on "any basis consistent with" the Texas Constitution or the U.S. Constitution. Obviously, the
assertion ofjurisdiction must comply with both constitutions. The question of grammar in this
context is of little or no import.
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nation of parental rights may be resolved in a single proceeding, and
the order is entitled to full faith and credit.
In some ways, the most interesting aspect of the 1983 legislative
action is what is not amended. No effort was made to deal with the
possible ramifications of Kulko v. CaliforniaSuperior Court,4" which
seems to hold that a parent is not subject to the personal jurisdiction
of a state merely because that parent's acts caused the child to reside
in that state. Despite Kulko, subdivision (2) explicitly states that a
nonresident parent who acts in such a manner may indeed be bound
personally because of that conduct. Perhaps Kulko can be distinguished because Texas has a specific statute granting this authority to
the trial courts, a factor noted as missing by the Supreme Court.4 In
any event, no one has been sufficiently wise, creative, or self-confident
to attempt to develop a new formulation of subdivision (2) in order to
avoid the apparent conflict with Kulko.4 2
Similarly, no effort was made to rein in the possible overbreadth
of subdivision (3). By its literal terms the statutory formulation can
40. 436 U.S. 84 (1978).
41. In Kulko, the Supreme Court emphasized the fact that although California undoubtedly had an interest in insuring that child support was ordered against the absent father, it had
"not attempted to assert any particularized interest in trying such cases in its courts by, e.g.,
enacting a special jurisdictional statute." 436 U.S. at 98. Even though Texas has taken that
extra step, Professor Weintraub has noted that this is a "very weak reed" upon which to build
a meaningful distinction. Weintraub, supra note 35, at 983-84.
42. In Kulko, the Court carefully discusses, and ultimately rejects the actions and conduct of the father in causing the children to reside in California as appropriate "affiliating
circumstances" sufficient to sustain in personam jurisdiction over him. Justice Marshall states:
The "purposeful act" that the California Supreme Court believed did warrant the
exercise of personal jurisdiction over appellant in California was [the father] "actively and fully consent[ing] to [his daughter] living in California for the school year
and . . . sen[ding] her to California for that purpose ..
" We cannot accept
the proposition that appellant's acquiescence in [the daughter's] desire to live with
her mother conferred jurisdiction over appellant in the California courts in this action. A father who agrees, in the interests of family harmony and his children's
preferences, to allow them to spend more time in California than was required under
a separation agreement can hardly be said to have "purposefully availed himself" of
the "benefits and protections" of California's laws . ...
Finally, basic considerations of fairness point decisively in favor of [the father's]
State of domicile as the proper forum for adjudication of this case, whatever the
merits of appellee's underlying claim. It is appellant who has remained in the State
of the marital domicile, whereas it is appellee who has moved across the continent
... . [The father] did no more than acquiesce in the stated preference of one of his
children to live with her mother in California. This single act is surely not one that a
reasonable parent would expect to result in the substantial financial burden and personal strain of litigating a child support suit in a forum 3,000 miles away . . ..
436 U.S. at 94-97.
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be construed to apply to a parent who resided with a child in Texas
many years ago, left the state and continued to reside with the child as
a family unit in another state until quite recently, and then was left
behind in that state when the other parent returned to Texas with the
child. The abandoned parent can make a persuasive argument that an
assertion of personal jurisdiction by Texas would deny procedural due
process. Certainly, the hometown court of that parent could conclude
that, based on a Kulko rationale, the nexus between the nonresident
parent and Texas had so eroded that a finding of personal jurisdiction
would "offend traditional notions of fair play and substantial justice."4 3 The availability of URESA to obtain a child support order
bolsters such a view.' Moreover, the determination by the U.S. Congress, via the PKPA, that personal jurisdiction over both parents is
not a prerequisite for a custody determination makes this position
both more likely and more palatable.
§§ 11.052, 11.053.

Repealed by Act of May 20, 1983, ch. 160,
§ 10, 1983 Tex. Gen. Laws 691, 709.
Commentary

Section 11.052, known as the "self-purging statute," has been repealed, but it isn't dead. For interstate custody matters, it has been
transferred to the UCCJA.4" A related provision to restrain the exercise of continuing jurisdiction when all parties have left the state is
also found elsewhere. 4 6

§ 11.06.

Transfer Of Proceedings Within The State

(a) If venue is improperly laid in the court in which a suit affecting the parent-child relationship is filed, and no other court has
continuing jurisdiction of the suit, on the timely motion of any party
other than the petitioner, the court shall transfer the proceeding to
the county where venue is proper on the basis of either a supporting
43. International Shoe Co. v. Washington, 326 U.S. 310, 316 (1945).
44. Kulko seems to turn in large part on the availability of URESA (Uniform Reciprocal
Enforcement of Support Act) to provide a solution to problems involving the interstate collection of child support. 436 U.S. 98-99.
45. Tix. FAM. Cow: ANN. § 11.53(d) (Vernon Pamph. Supp. 1986).
46. Id. at § 11.05(g).
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uncontroverted affidavit or after a hearing when a controverting affidavit contesting the venue has been filed.
(b) If a petition for further action concerning the child or a
motion to modify or enforce a decree is filed in a court having continuing jurisdiction of the suit, on the timely motion of any party, the
court shall transfer the proceeding to the county where venue is
proper on the basis of either a supporting uncontroverted affidavit or
after a hearing when a controverting affidavit contesting the venue
has been filed. If the basis of the motion is that the child resides in
another county, the court may deny the motion if it is shown that the
child has resided in that county for less than six months at the time
the proceeding is commenced. If the child resided in another county
for six months or longer, the court shall transfer the proceeding to
that county. In computing the period of time during which the child
has resided in that county, the court shall not require that the period
of residence be continuous and uninterrupted but shall look to the
child's principal residence during the said six-months period.
(c) On a showing that a suit for dissolution of the marriage of
the child's parents has been filed in another court, the court having
continuing jurisdiction of a suit affecting the parent-child relationship
shall transfer the proceedings to the court where the dissolution of the
marriage is pending.
(d) For the convenience of the parties and witnesses and in the
interest of justice, the court, on the timely motion of any party, may
transfer the proceeding to a proper court in any other county in the
state.
(e) If a court has continuing jurisdiction over a child but another court has acquired jurisdiciton over the child in a suit affecting
the parent-child relationship under Section 11.05(c) or (e) of this
code, the court previously having jurisdiction over the child, on a motion of any party, on the court's motion, or on the request of the other
court, shall transfer the proceeding to the court which has acquired
jurisdiction under Section 11.05(c) or (e) of this code.
(f) A motion to transfer by a petitioner or movant is timely if it
is made at the time the initial pleadings are filed. A motion to transfer by any other party is timely if it is made on or before the Monday
next after the expiration of 20 days after the date of service of citation or notice of the action or before the commencement of the hearing, whichever is sooner. If a timely motion to transfer has been filed
and no controverting affidavit is filed within the period allowed for its
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filing, the proceedings shall be transfered promptly without a hearing
to the proper court.
(g) On or before the Monday next after the expiration of 20
days after the date of notice of a motion to transfer is served, a party
desiring to contest the motion must file a controverting affidavit denying that grounds for the transfer exist.
(h) If a controverting affidavit contesting the motion to transfer
is filed, each party is entitled to at least 10 days' notice of the hearing
on the motion to transfer.
(i) Only evidence pertaining to venue shall be taken at the
hearing. An order transferring or refusing to transfer the proceeding
is not subject to interlocutory appeal.
(j) The court transferring a proceeding shall send to the proper
court in the county to which transfer is made the complete files in all
matters affecting the child, certified copies of all entries in the minutes, and a certified copy of any decree of dissolution of marriage
issued in a suit joined with the suit affecting the parent-child relationship. The transferring court shall keep a copy of the transferred files.
If the transferring court retains jurisdiction of another child who was
the subject of the suit, the court shall send a copy of the complete
files to the court to which the transfer is made and shall keep the
original files.
(k) A court to which a transfer is made becomes the court of
continuing jurisdiction, and all proceedings in the suit are continued
as if it were brought there originally. All judgments, decrees, and
orders transferred shall have the same effect and be enforced as if
originally entered in the transferee court. The transferee court shall
enforce judgments, decrees, and orders of the transferring court by
contempt or by any other means by which the transferring court could
have enforced them. The transferee court shall specifically have the
power to punish disobedience of the transferring court's judgments,
decrees, and orders, whether occurring before or after the transfer, by
contempt. After transfer, the transferring court does not retain jurisdiction of the child who is the subject of the transfer.
Commentary
Unquestionably a transfer of a SAPCR is applicable only on an
intrastate basis. Because somehow more than one lawyer and more
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than one judge have been confused about this,4 7 the 1985 amendment
to the caption sought to make the undoubted rule perfectly clear.
The 1985 amendment to subsection (j) was based on the understanding (or maybe the rumor) that on motion some district clerks
transfer the entire file to a court in another county and do not retain
copies of the documents so transferred. Such a practice could cause
problems for subsequent proceedings because most SAPCR's also involve a divorce. The divorce decree ordinarily contains orders regarding the division of property and governing other future relationships
between the ex-spouses. Thus, a transfer of the entire file very well
may remove important information about those orders from the only
court that has the authority to enforce all of the aspects of the divorce
decree.4 8 Although the judgment rolls ordinarily will supply all the
necessary details to enforce a prior court order on divorce, it is conceivable that this will not always be true. Subsection (j) requires that
the initiating court keep a copy of the documents when a SAPCR is
transferred. The act is silent on how it is to bear the copying expense,
an oversight that, in fact, was deliberate.4 9

§ 11.07.

Commencement of Suit and Petition for Further Remedy

(a) A suit affecting the parent-child relationship shall be commenced by the filing of a petition as provided in this chapter.
(b) Except in a motion to modify as provided in Section 14.08
of this code, a request for further action concerning a child who is the
subject of a suit affecting the parent-child relationship and who is
under the jurisdiction of a court with continuing jurisdiction shall be
initiated by the filing of a petition as provided in this chapter.
(c) On the receipt by a court of continuing jurisdiction of a
petition requesting further action concerning the child, a motion to
modify the decree, or a contempt motion with respect to a court order
concerning the child, the clerk shall file the petition or motion and all
47. Webb v. Webb, 582 S.W.2d 168 (Tex. Civ. App.-Beaumont 1979, writ ref'd n.r.e.).
In Gates v. Morgan, 27 Tex. Sup. Ct. J. 381 (May 26. 1984). the supreme court warned that its
refusal to issue a writ of mandamus should not be taken as "approval of the trial court's action
in transferring the merits of the divorce suit to . . . California under apparent authority of the
Family Code ......
Id. (citing section 11.57. "inconvenient forum- provision of the
UCCJA).
48. See TEX. FAM. Coim, ANN. §§ 3.70-.77 (Vernon Supp. 1986).
49. In the legislative process. difficult questions are often involved; that is the basis of the
term "politic."
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other papers relating to the request for further action or to the motion
in the file of the suit affecting the parent-child relationship under the
same docket number as the prior proceeding without additional letters, digits, or special designations, except that if the petition requests
the adoption of the child and if the petition alleges that the child has
been placed for adoption with the petitioners by the Texas Department of Human Services or by an agency authorized by the department to place children for adoption, the clerk shall file the petition
and all other papers relating to the suit in a new file having a new
docket number.
Commentary
The 1983 and 1985 legislative sessions saw quite a bit of action in
subsection (c), which was amended in three important ways.5" The
result is a subsection consisting of a single sentence 157 words long,
which presents an impenetrable parsing barrier to all but the most
dedicated and expert grammarian. A draftsman with a handful of
periods is badly needed here.
The separate amendments will be discussed in the order in which
they appear in the final product. In addition, each clause will be
quoted, with the new language in italics. The first (in order), and
most important, amendment to the statutory language was a part of
the 1985 attempt to clarify the various types of actions permitted
under a SAPCR, to wit:
(c) On the receipt by a court of continuingjurisdiction of a
petition requestingfurther action concerning the child, a motion to
modify the decree, or a contempt motion with respect to a court order concerning the child ....
The addition of, and rearrangement of, these words is part of the process to reconcile and eliminate the potential conflicts between the
code provisions regarding venue in an original SAPCR, 1 and standing52 to bring a petition for further action or a motion to modify 3
consistent with the principle of continuing exclusive jurisdiction.54
The second amendment to the subsection states that:
50.
ment of
51.
52.

One minor change was also made to subsection (c) by the renaming of the DepartHuman Services.
See TEX. FAM. CODE ANN. § 11.04 (Vernon Pamph. Supp. 1986).
See id. at § 11.03.

53.

See id. at § 14.08.

54.

See id. at § 11.05.
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the clerk shall file the petition or motion and all other papers relating to the request for further action or to the motion in the file of
the suit affecting the parent-child relationship under the same
docket number as the prior proceeding without additional letters,
digits, or special designations ....

The intent here is to control the administrative procedures of at least
one district court clerk by requiring the filing of every subsequent action regarding a particular child under the same cause number in the
same court in a single file. Supposedly, by forbidding unique schemes
of renumbering or relettering to be attached to files merely for the
convenience of the clerk, considerable confusion among attorneys and
parties will be eliminated. 5 Not to put too fine a point on it, this
provision is aimed directly at the Harris County district clerk whose
practice of unique renumbering and relettering apparently irritated
the bejabbers out of Houston divorce lawyers. Unable to talk him
into desisting, they sought and obtained relief from the state
legislature.5 6
The last change to the language of subsection (c) is designed to
conform the code to the actual practices followed in courthouses
across the state with regard to a suit for adoption following a decree
of termination. This amendment reads:
except that if the petition requests the adoption of the child and if
the petition alleges that the child has been placedfor adoption with
the petitioners by the Texas Department of Human Services or by an
agency authorized by the department to place children for adoption,
the clerk shallfile the petition and all other papers relating to the
suit in a new file having a new docket number.

Literally read, the former version of the subsection required the clerk
of the court of continuing jurisdiction to file a petition requesting further action concerning the child under the original docket number,
including a later suit for adoption following a termination of parental
55. Perhaps the amendment will help prevent the type of confusion found in an analogous situation described in Philbrook v. Berry. 683 S.W.2d 378 (Tex. 1985). There the poor
little defendant (a giant corporation represented by one of the Houston Big-Three) filed its
answer in the wrong cause. As a result, the plaintiff took a default judgment in a tort suit, i.e..
asbestos exposure. This same sort of thing could happen when new files applicable to the same
SAPCR are opened with subheadings-as apparently happened in Harris County on a regular
basis. If the victim of such administrative hi-jinks is just an ordinary person represented by an
ordinary lawyer, the aspect of humor present in Philbrook evaporates.
56. My guess is that there will be further shots fired in this battle. For example, nothing
in the statute forbids the use of color coding for the files. Isn't it amazing how many "local
problems" require a statewide solution?
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rights. Committee testimony revealed that many court clerks had decided to construe the literal language to be inapplicable to adoption
proceedings, and filed such cases under a new cause number in order
to protect the privacy interests of all concerned. The legislature
agreed with that view, and incorporated the actual practice into the
code.
§ 11.09.

Citation and Notices

(a) Except as provided in Subsection (b) of this section, the following persons are entitled to service of citation on the filing of a
petition in a suit affecting the parent-child relationship:
(1) the managing conservator, if any;
(2) possessory conservators, if any;
(3) persons, if any, having access to the child under an order of the court;
(4) persons, if any, required by law or by order of a court
to provide for the support of a child;
(5) the guardian of the person of the child, if any;
(6) the guardian of the estate of the child, if any;
(7) each parent as to whom the parent-child relationship
has not been terminated or process has not been waived under
Section 15.03(c)(2) of this code;
(8) in a suit in which termination of the parent-child relationship between an illegitimate child and its mother is sought,
the alleged father or probable father, unless there is attached to
the petition an affidavit of waiver of interest in a child executed
by the alleged father or probable father as provided in Section
15.041 of this code or unless the petition states that the identity
of the father is unknown; and
(9) in a suit to determine the paternity of a child, the alleged father, unless the alleged father is a petitioner.
(b) Service of citation may be given to any other person who
has or who may assert an interest in the child and may be given to the
unknown father of an illegitimate child.
(c) Citation on the filing of an original petition in a suit affecting the parent-child relationship, a petition requesting further action
under Section 11.07 of this code, or a motion to modify under Section
14.08 of this code shall be issued and served as in other civil cases.
(d) Citation may be given by publication as in other civil cases
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to persons entitled to service of citation who cannot be notified by
personal service or registered or certified mail and to persons whose
names are unknown. The notice shall be published one time. If the
name of a person entitled to service of citation is unknown, the notice
to be published shall be addressed to "All Whom It May Concern."
One or more causes to be heard on a certain day may be included in
one notice and hearings may be continued from time to time without
further notice.
(e) Notice by publication shall be sufficient if given in substantially the following form:
STATE OF TEXAS
To (names of persons to be served with citation), and to all whom it
may concern (if the name of any person to be served with citation is
unknown), Respondent(s), GREETINGS:
"YOU ARE HEREBY COMMANDED to appear and answer
before the Honorable District Court,
Judicial District,
County, Texas, at the Courthouse of said county in
Texas, at or before 10 o'clock a.m. of the Monday next
after the expiration of 20 days from the date of service of this citation, then and there to answer the petition of
9
Petitioner, filed in said Court on the
day of __ , 19
,
against
, Respondent(s), and said suit being
number
on the docket of said Court, and entitled 'In the
interest of
, a child,' the nature of which suit
is a request to (statement of relief sought, e.g., 'terminate the parentchild relationship'). Said child was born the __
day of
19
, in (place of birth).
"The court has authority in this suit to enter any judgment or
decree in the child's interest which will be binding upon you, including the termination of the parent-child relationship, the determination
of paternity, and the appointment of a conservator with authority to
consent to the child's adoption.
"Issued and given under my hand and seal of said Court at
,Texas, this the __ day of
19-."

By

,

Clerk of the District Court of
County,
Texas.
Deputy."
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Con mentary

As originally enacted more than a dozen years ago, Title 2 of the
Family Code- was considerably ahead of its time from a procedural
standpoint. This section provided a variety of special methods for
service of citation that did not exist under the Texas Rules of Civil
Procedure in effect at that time. 58 But, since then this section remained frozen in time, while the applicable rules have joined the Pepsi
generation. The net result of this movement is that presently the rules
provide a wider variety of, and greater flexibility for, service of citation than does the statute. Because this is exactly opposite from what
was originally intended, there is no reason to preserve a distinction
between service of citation for family law cases and for civil cases
generally. All new subsection (c) now reflects this truism. Further,
the internal conflict over the acceptable method for service in a termination suit has been resolved by this amendment. 9
It should be noted, however, that subsections (d) and (e) continue to provide unique "citation by publication" rules for SAPCR's.

§ 11.10.

Guardian Ad Litem

(a) In any suit in which termination of the parent-child relationship is sought, the court or a master shall appoint a guardian ad
litem to represent the interests of the child, unless the child is a petitioner or unless an attorney ad litem has been appointed for the child
or unless the court or master finds that the interests of the child will
be repesented adequately by a party to the suit and are not adverse to
that party. In any other suit under this subtitle, the court or a master
may appoint a guardian ad litem. The managing conservator may be
appointed guardian ad litem if he is not a parent of the child or a
57. Effective January 1, 1974.
58. Texas Rules of Civil Procedure 103, 106, 107, 108, and 109 have been amended from
one to three times since Jan. 1. 1974. In addition, Rules 108a and 109a have come into
existence.
59. Originally, subsection (c)(1) provided for service of citation by registered or certified
mail, "except in a suit in which termination of the parent-child relationship is sought .... "
Act of June 19, 1975, ch. 476, § 13, 1975 Tex. Gen. Laws 1257-58, amended by Act of June 15,
1985, ch. 802, § 5, 1985 Tex. Gen. Laws 6055. That type of suit required citation as in other
civil cases, which at the time of enactment did not allow for service of citation by mail. What
to make of the statutory distinction after Texas Rule of Civil Procedure 106 was amended in
1975 to permit citation by registered or certified mail remained a mystery for ten years. See
Tix. R. Civ. P. 106.
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person petitioning for adoption of the child and if he has no personal
interest in the suit.
If the judge or master of the court determines that the parties or
litigants are able to defray the costs of the ad litem's compensation as
determined by the reasonable and customary fees for similar services
in such county of jurisdiction, such costs may be ordered paid by
either or both parties, or the judge or master may order either or both
parties, prior to final hearing, to pay said sums into the registry of the
court or into an account authorized by the court, for the use and benefit of the ad litem upon order of the court.
(b)(1) A guardian ad litem shall be appointed to represent
any other person entitled to service of citation under the provisions of Section 11.09 of this code if the person is incompetent or
a child, unless the person has executed an affidavit of relinguishment of parental rights or an affidavit of waiver of interest in
child containing a waiver of service of citation.
(2) A master may recommend the appointment of an attorney for any party in a case in which it deems representation necessary to protect the interests of the child who is the subject
matter of the suit and such may be taxed as costs to be assessed
against one or more of the parties.
(c) The court may appoint an attorney for any party in a case
in which it deems representation necessary to protect the interests of
the child who is the subject matter of the suit.
(d) In any suit brought by a governmental entity seeking termination of the parent-child relationship or to be named conservator of
a child, the court shall appoint an attorney ad litem to represent the
interests of the child as soon as practicable to insure adequate representation of the child's interest. In any suit in which termination of
the parent-child relationship is sought, the court shall appoint an attorney ad litem to represent the interests of each indigent parent of
the child who responds in opposition to the termination. If both parents of the child are indigent and oppose termination and the court
finds that the interests of the parents are not in conflict, the court
may appoint a single attorney ad litem to represent the interests of
both parents.
(e) An attorney appointed to represent a child or parent as authorized by this section is entitled to a reasonable fee in the amount
set by the court which is to be paid by the parents of the child unless
the parents are indigent. If indigency is shown, an attorney appointed
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to represent a child or parent in a suit to terminate the parent-child
relationship shall be paid from the general funds of the county where
the suit is heard in the same manner and according to the same fee
schedule as applies to an attorney appointed to represent a child in a
suit under Title 3 of this code and as provided by Section 51.10(i) of
this code.
Commentary
The 1985 amendment to subsection (a) provides a mechanism for
compensating both a guardian ad litem and an attorney ad litem in
those cases in which the parents are capable of paying those fees. Because the two positions are quite different, different fees are
appropriate.6'
Mandating that nonindigent parents are liable for reasonable ad
litem fees codifies existing caselaw. 6 1 In Lassiter v. Department of Social Services of Durham County,6 2 by a 5-4 vote, the U.S. Supreme
Court expressly refused to hold that due process requires the appointment of counsel for an indigent parent in every termination of parental rights proceeding. Ignoring a vigorous dissent, the majority held
that appointment of counsel in such suits was to be determined on a
case-by-case basis,6 3 taking into account the private and governmental
interests at stake, as well as the risk of erroneous decisions.64 Texas
judges are relieved from attempting the balancing act contemplated
by the caselaw. A surprising 1983 breakthrough enactment of an
amendment to subsection (d) extended the "sometimes" constitution60. See Dawson v. Garcia, 666 S.W.2d 254, 265 (Tex. App.- Dallas 1984, no writ).
61. See Walmart Stores, Inc. v. Rogers, 675 S.W.2d 313 (Tex. App.-Dallas 1984), rehearing denied, 686 S.W.2d 599 (1985); Finn v. Finn, 658 S.W.2d 735, 748 (Tex. App.-Dallas
1983, writ refd n.r.e.) (two guardians ad litem).
62. 452 U.S. 18, 31-32 (1981).
63. The right to representation by counsel in criminal matters also began at the case-bycase stage, Betts v. Brady, 316 U.S. 455, 462 (1942), and moved progressively to greater and
greater application, Gideon v. Wainwright, 372 U.S. 335, 342-46 (1963) (all felonies);
Argersinger v. Hamlin, 407 U.S. 25, 37 (1972) (misdemeanors), until pulling back slightly in
Scott v. Illinois, 440 U.S. 367, 373-74 (1979) (only if jail sentence imposed); see MILLER,
DAWSON, DIX, AND PARNAS, CRIMINAl
JUSTICE ADMINISTRATION
990-1022 (1982).
Whether the right to counsel in termination cases will follow a similar pattern seems dubious.
This issue actually is moot in most states, including Texas, thanks to legislative action. The
Court in Lassiter v. Dep't of Social Services, noted that as of the decision, -33 states and the
District of Columbia provide statutorily for the appointment of counsel in termination cases."
452 U.S. at 34.
64. 452 U.S. at 27-28. This rule was most recently discussed in Rhoades v. Penfold, 694
F.2d 1043, 1050 (5th Cir. 1983).
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ally-required due process rights of indigent parents to be represented
by court-appointed counsel to all termination suits in which an indigent parent responds in opposition. All that need be shown is indigency and opposition to termination.
Happily for appointed attorneys, subsection (e) was also
amended to provide for reasonable attorney fees to be paid from
county funds. Unhappily for those same attorneys, such compensation will be calculated by the Title 3 scale, which is grossly inadequate
in almost every county in the state.
These changes specifically apply to all cases not yet heard by the
effective date, as well as to cases remanded for a new trial hearing
after that date.
§ 11.101.

Volunteer Advocates

(a) In any suit affecting the parent-child relationship brought
by a governmental entity, the court may appoint a person who has
received the court's approved training and who has been certified by
the court to appear at court hearings as a volunteer advocate on behalf of the child.
(b) In addition, the court may appoint a group of court certified
volunteers to serve as an administrative review board to advise the
court as to the conservatorship appointment and the placement of the
child by the department or authorized agency in foster home care,
group home care, or institutional care.
Commentary
This section, new in 1985, extends statutory recognition to lay
advocacy programs operating in such places as San Antonio and Dallas, variously known as CASA,6 and FOCAS,6 6 etc. In most metropolitan areas the Texas Department of Human Services, nee
Resources, is overloaded with cases alleging abuse and neglect, and
guardians ad litem for the children involved often are in short supply.
Lay advocate programs are an effort to fill the gap by developing oneon-one appointments of "trained" laypersons to deal with such cases.
In sum, when it comes to monday-morning quarterbacking the
TDHS, there never is a shortage of volunteers. Because the partici65.
66.

Court Appointed Special Advocate (San Antonio).
Foster Child Advocate Services (Dallas).
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pants in the Dallas program were so enthusiastic and supportive of
the program, they determined that their success should be spread
elsewhere.

§ 11.11.

Temporary Orders Before Judgment Or During Appeal

(a) In a suit affecting the parent-child relationship, the court
may make any temporary order for the safety and welfare of the
child, including but not limited to an order:
(1) for the temporary conservatorship of the child;
(2) for the temporary support of the child;
(3) restraining any party from molesting or disturbing the
peace of the child or another party;
(4) prohibiting a person from removing the child beyond a
geographical area identified by the court; or
(5) for payment of reasonable attorney's fees, and
expenses.
(b) Except as provided by Subsection (c) of this section, temporary restraining orders and temporary injunctions under this section
shall be granted without the necessity of an affidavit or verified pleading stating specific facts showing that immediate and irreparable injury, loss, or damage will result before notice can be served and a
hearing can be held. An order may not be entered under Subsection
(a)(1), (2), or (5) of this section except after notice and a hearing. A
temporary restraining order granted under this section need not:
(1) define the injury or state why it is irreparable; or
(2) state why the order was granted without notice.
(c) Except on a verified pleading or an affidavit in accordance
with the Texas Rules of Civil Procedure, an order may not be entered:
(1) attaching the body of the child;
(2) taking the child into the possession of the court or of a
person designated by the court; or
(3) excluding a parent from possession of or access to a
child.
(d) In a suit under this subtitle the court may dispense with the
necessity of a bond in connection with temporary orders in behalf of
the child.
(e) Within 30 days after the date an appeal is perfected, on the
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motion of any party or on the court's own motion, after notice and
hearing, the court may make any order necessary to preserve and protect the safety and welfare of the child during the pendency of the
appeal as the court may deem necessary and equitable. In addition to
other matters, an order may:
(1) appoint temporary conservators for the child and provide for possession of the child;
(2) require the temporary support of the child by any
party;
(3) restrain any party from molesting or disturbing the
peace of the child or another party;
(4) prohibit a person from removing the child beyond a geographical area identified by the court;
(5) require payment of reasonable attorney's fees and expenses; or
(6) suspend the operation of the order, judgment, or decree
that is being appealed.
(f) A court retains jurisdiction to enforce its orders entered
under Subsection (e) of this section unless the appellate court, on a
proper showing, supersedes the court's order.
(g) Temporary orders entered under this section are not subject
to interlocutory appeal.
Commentary
The 1983 amendment to subsection (a)(4) substitutes plain English for the wonderfully archaic "writ of ne exeat. ' ' 61 Either way, a
court is authorized to prohibit a party from removing a child beyond
an identified geographical area, but this more modern version gives a
trial court greater flexibility and control over the orderly prosecution
of litigation.6 8
67. Black's Law Dictionary defines the writ as follows:
"'Ne Exeat. A writ which forbids the person to whom it is addressed to leave the
country, the state, or the jurisdiction of the court; available in some cases to keep a
defendant within the reach of the court's process, where the ends of justice would be
frustrated if he should escape from the jurisdiction."
BLACK's LAW DICTIONARY 1180 (4th ed. 1968). Obviously the translation isn't perfect, since
the temporary order under section 11.11 has always been aimed only at preventing removal of
the child from the effective jurisdiction of the court.
68. Texas case law solidly supports the proposition that a trial court has the authority to
establish the residence of the child on final hearing, e.g., Wash v. Menn, 588 S.W.2d 637 (Tex.
Civ. App.-Beaumont 1979, writ dism'd); Brock v. Brock, 586 S.W.2d 927, 931 (Tex. Civ.
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The right of the court to award temporary attorney's fees in a
SAPCR is clarified by the elimination of some confusing language in
subsection (a)(5).
The amendment to subsection (b) eliminates any argument that
TRO's and temporary injunctions in parent-child suits are comparable to such extraordinary remedies in civil cases generally. 69 The
thrust of the many amendments to this section in the 1980's has been
to tighten up on certain excessively loose practices involving injunctive relief by cutting down on ex parte orders and discouraging races
to the courthouse.7" There is no intent to over-formalize the procedure to the detriment of children in need of protection, however. The
1985 amendment to the SAPCR procedure for temporary orders is
identical to the statutory language governing TRO's and temporary
injunctions in divorce, thereby adding consistency to family law
practice.7
The changes wrought by new subsection (f) are basically identical to the changes made regarding entry or enforcement of temporary
orders pending appeal in the divorce cause of action.7 2 Authority to
enter the enumerated orders for the protection and welfare of the
child is vested in the trial court for 30 days after an appeal is perfected. Once entered, the power to enforce those orders will remain
with the trial court until and unless the appellate court determines to
take charge and assume responsibility for protective orders. The purpose here is to insure that caselaw decided in the divorce context that
restricted such power of a trial court to issue and enforce orders preserving the status quo did not extend to a SAPCR.7 3 A specific motion to accomplish all this is required within a limited time period,
i.e., 30 days after an appeal has been perfected. A rule that only an
appellate court can act pending appeal could lead to risk exposure for
App.-El Paso 1979, no writ). That being the case, it cannot be doubted that the court may
protect its ability to authoritatively decide the case by attempting to preserve its ability to
enforce its decree.
69. A contemporaneous amendment to section 3.58, reverses the decision of Ex parte
Boniface, 650 S.W.2d 776 (Tex. 1983), thereby insuring that a similar holding will be avoided
in the SAPCR context.
70. See Smith, Texas Family Code Sympositni-Chapter 11. Parent and Child.- General
Provisions, 13 TEX. TECH L. REV. 799, 864-66 (1982); Sampson, 1981 Legislation Affecting
Family Law Practice-The 67th Session. 81-2 Sr. B. Ti-x. SEC. R-P.- FAM. L. at 19. 19
(Summer 1981).
71. See TEX. FAM. COmI: ANN. § 3.58(d) (Vernon Supp. 1986).
72. Id. § 3.58(h).
73. See supra note 69.
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a party and the children. This amendment probably will be welcomed
by the intermediate appellate courts whose forte, after all, has never
been preservation of the status quo. Indeed, appellate courts are particularly ill-equipped and ill-suited to do so, as most do not even have
a witness stand available in order to take testimony, or the experience
to issue the sort of detailed orders necessary to preserve and protect
either person or property. Hereafter, unless an appellate court wants
the job, such tasks will be left to a judge who typically is familiar with
the drill-i.e., a trial judge. Subsection (f) does make it clear that the
appellate court is the boss if it so desires, however.
Subsection (e)(5) is intended to halt the spread of yet another
recent supreme court decision in the divorce context that disallowed
an award of "interim attorney's fees" by a trial court after an appeal
had been perfected.7 4
Subsection (g) incorporates the caselaw rule of nonappealability
of temporary orders in a SAPCR.75
§ 11.12.

Social Study

(a) In a suit affecting the parent-child relationship, the court
may order the preparation of a social study into the circumstances
and condition of the child and of the home of any person seeking managing conservatorship or possession of the child.
(b) The social study may be made by any state agency, including the Texas Department of Human Services or any person appointed by the court. The social study shall be made according to
criteria established by the court.
(c) The agency or person making the social study shall file its
findings and conclusions with the court on a date set by the court.
74. In Walker v. Towslee, 677 S.W.2d 503 (Tex. 1984), the supreme court disallowed all
order for interim attorney's fees, holding that under the terms of the applicable statute, TEN.
FAM. CODE ANN. § 3.58 (Vernon Supp. 1986), the award was "not in conjunction with an
order for the preservation of property and for the protection of the parties." 677 S.W. 2d at
503. The Walker decision was overruled by an amendment to section 3.58 in the same bill as
made this amendment to section 11.1 l(e)(5). See Tex. S.B. 638, 69th Leg. (1985).
75. Craft v. Craft, 579 S.W.2d 506, 509 (Tex. Civ. App.- Dallas 1979), writ ref'd per
curian, 580 S.W.2d 814 (Tex. 1979). The "nonappealability" of temporary orders on an interlocutory basis in both the divorce and the SAPCR contexts was resolved by 1985 legislation.
except in the limited instance of the appointment of a receiver under TEX. FAM. CODE ANN.
§ 3.58 (Vernon Supp. 1986). This sole exception stems from the severe impact on the parties
and the conduct of their personal and business affairs that necessarily can result from the
imposition of a receivership.
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The report shall be made a part of the record of the suit; however, the
disclosure of its contents to the jury is subject to the rules of evidence. In a contested case, the agency or person making the social
study shall furnish copies of the study to the attorneys for the parties
before the earlier of:
(1) the seventh day after the day the social study is completed; or
(2) the fifth day before the date of commencement of the
trial.
Commentary
A 1985 amendment to subsection (b) struck the following sentence: "If an authorized agency is the managing conservator, the social study shall be made by the authorized agency." 7 6 Arguably the
purpose of the deletion is to increase the discretion and flexibility of a
trial judge in ordering a social study. Moreover, under certain circumstances appointing an agency already in the position of managing
conservator to make the report is much akin to ordering the fox to
watch over the henhouse. For example, it is an outrageous affront to
even an appearance of justice for the Texas Department of Human
Services to be appointed to perform a social study when it is the petitioner in a suit to terminate parental rights. Yet, this is a common
practice across the state. Under the code prior to this amendment,
such a procedure supposedly was justified because the department had
been named "temporary managing conservator," and arguably was
mandated to complete the study by the literal terms of the former
statute. The obvious defect in that rationale is that a temporary order
does not really have the effect of awarding conservatorship. On the
other hand, if a termination of parental rights has been accomplished,
rather obviously the agency seeking to place the child for adoption as
its "permanent managing conservator" should always (or almost always) perform the social study of the prospective adoptive home.
The ultimate utility of this change remains to be seen. Some
knowledgeable experts think it's a good idea, especially if the judge
has some question of whether the particular agency involved should
have total control over the outcome of the lawsuit. On the other
hand, those who always look at the dark side and see conspiracies
76.

Compare Act of June 19. 1975. ch. 476. § 16. 1975 Tex. Gen. Laws 1259. with Ti-x.

FAM. CODE ANN. § 11.12(b) (Vernon Pamph. Supp. 1986).
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everywhere are suspicious of the change. There does seem to be a real
possibility that the amendment was nothing more than just another
opening for judicial patronage.7 7 Because the statute seems to be
aimed in large part at adoption agencies, it probably will be a fair fight
since those organizations have been able to protect themselves in the
past.
A wholly unrelated 1985 amendment to subsection (c) is in response to a practice developed in some counties that prevented attorneys from making a pretrial review of the social study to be presented
to the court at the trial. Obviously such a procedure seriously disadvantages a litigant who is not able to discover fully the case against
him. When the issue is the super-sensitive subject of termination of
parental rights (or even a plain vanilla custody determination), criticism of "secret social studies" is truly warranted. For example, committee testimony revealed that Dallas attorneys representing parents
in termination of parental rights cases were "permitted" to read a social study in advance, but they were "not permitted" to obtain a copy.
Witnesses described these attorneys huddling in corners attempting to
dictate certain key provisions into hand-held recorders, keeping an
ever-watchful eye open for whoever it was that constructed these
rules.7 8 The legislature struck down the practice of maintaining semisecret social studies, and not a minute too soon for a question of "con79
stitutional dimensions.

§ 11.15.

Findings

(a) Except as provided by Subsection (b) of this section, the
court's findings shall be based on a preponderance of the evidence
under rules generally applicable to civil cases.
(b) In a suit in which termination of the parent-child relationship is sought, each finding required for termination of the parentchild relationship must be based on clear and convincing evidence.
(c) In this section, "clear and convincing evidence" means the
measure or degree of proof that will produce in the mind of the trier
77. This was the third arrow in the quiver of the Houston Judges' Crony Bill. See supra
Commentary accompanying section 11.04.
78. Senate Jurisprudence Committee Chairman Oscar Mauzy listened to this testimony
and then summarized the practice as "'an outrage..
79. Holley v. Adams, 544 S.W.2d 367, 370 (Tex. 1976): Wiley v. Spratlan, 543 S.W.2d
349, 352 (Tex. 1976).
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of fact a firm belief or conviction as to the truth of the allegations
sought to be established.
Commentary
Subsection (b) codifies the caselaw rejection of "preponderance
of the evidence" in favor of a "clear and convincing evidence" standard for suits to terminate the parent-child relationship (the
equivalent of parental capital punishment). Both the Texas Supreme
Court (first), ° and the United States Supreme Court (later), 8 have so
ruled.
Subsection (c) merely repeats the definition of "clear and convincing" verbatim from caselaw.
§ 11.155.

Inclusion Of Social Security Numbers In Decree

(a) A decree in a suit affecting the parent-child relationship
must contain the social security number of each party to the suit,
including the child, except that the child's social security number is
not required if the child has not been assigned a social security
number.
Commentary
The 1983 predecessor to this section mandated that the social
security numbers of all concerned be included in every SAPCR decree
without exception.8 2 The basic intent, continued by this 1985 addition to the code, is to facilitate child support enforcement by virtue of
a more thorough identification of each party involved, and in addition, to aid in parent location in the event of a "midnight flight" by a
managing conservator calculated to interfere with visitation rights.83
In the interim between legislative sessions some courts apparently took the "mandatory requirement" that the child's social security number must be included in the decree too much to heart. Orders
for child support were delayed, to say nothing about divorces, while
80. In re G.M., 596 S.W.2d 846, 847 (Tex. 1980).
81. Santosky v. Kramer, 455 U.S. 745, 747-48 (1982).
82. The 1983 version of this statute was found in one of the two section 11.15(b)'s enacted that session. Act of June 17, 1983, ch. 424, § 5, 1983 Tex. Gen. Laws. The 1985 Legislature kept one of those in place, and moved the other to this new section. with amendments.
Act of June 15, 1985, ch. 802, § 7, 1985 Tex. Gen. Laws 6056.
83. I know this because back in 1983 the draftsman told me so.
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the Social Security Administration glacially worked its bureaucratic
wonders to issue a number to a young child. While in fact the original
intent was to require the parents to apply for a social security number
in all cases to facilitate child location, the delay in the expeditious
resolution of lawsuits was an unforeseen consequence. Be that as it
may, during the legislative hiatus an opinion by the attorney general
boldly stated that it was not the legislative intent to require an application for a new number for kids.84 This new section merely incorporates that opinion into the code.
The new statute retains the mandatory language for the parents'
numbers. On occasion, these may not be available, e.g., alien parent,
absent parent, never employed parent, etc. I can't bring myself to
worry about this, thanks to the maxim that: "The law does not, and
6an not, require the impossible."
Finally, the 1983 version applied only to SAPCR's containing a
child support order. This limitation, designed to avoid problems in
termination or adoption suits, was not continued in the revised
version.

§ 11.17.

Central Record File

(a) Except as provided by Subsection (b) of this section, the
clerk of each court having jurisdiction of suits affecting the parentchild relationship shall transmit to the Texas Department of Human
Services a copy of the decree entered in each suit affecting the parentchild relationship, together with the name and all prior names,
birthdate, and place of birth of the child. The department shall maintain these records in a central file according to the name, birthdate,
and place of birth of the child, the court which rendered the decree,
and the docket number of the suit.
(b) On entry of a decree of adoption or on the termination of
jurisdiction of a court as provided in Section 11.05(d) of this code, the
clerk of the court at petitioner's request shall transmit to the department a complete file in the case, including all pleadings, papers, studies, and records in the suit other than the minutes of the court. The
clerk of the court, on entry of a decree of adoption shall send to the
department a certified copy of the petition and decree of adoption.
The clerk may not transmit to the department pleadings, papers, stud84.

Op. Tex. Att'y Gen. JM-159 (1984).

1986]

PARENT AND CHILD

1105

ies, and records relating to a suit for divorce or annulment or to declare a marriage void. When the department receives the complete
file or petition and decree of adoption, it shall close the records concerning that child; and except for statistical purposes, it shall not disclose any information concerning the prior proceedings affecting the
child. Except as provided in Subsection (d) of this section, any subsequent inquiries concerning the child shall be handled as though the
child had not been previously the subject of a suit affecting the parent-child relationship. On the receipt of additional records concerning a child who has been the subject of a suit affecting the parentchild relationship in which the records have been closed as required in
this section, a new file shall be made and maintained as other records
required by this section.
(c) The department may charge a reasonable fee to cover the
cost of determining and sending information concerning the identity
of courts with continuing jurisdiction. The receipts shall be deposited
in any financial institution as determined by the commissioner of welfare and withdrawn as necessary for the sole purpose of operating and
maintaining the central record file.
(d) The records concerning a child maintained by the district
clerk after entry of a decree of adoption, and all the records required
under this section to be maintained by the department are confidential, and no person is entitled to access to or information from these
records except as provided by this subtitle or on an order of the court
which issued the decree for good cause.
(e) The department may utilize microfilm or other suitable
means for maintaining the central record file. A certified reproduction of a document maintained by the department is admissible in evidence as the original document.
(f) The court, on the motion of a party or on the court's own
motion, may order the sealing of the file, the minutes of the court, or
both, in a proceeding in which adoption or termination was sought.
This subsection does not relieve the clerk from the duty to transmit
files or petitions and decrees of adoption to the department as required by Subsection (b) of this section.
Commentary
The 1983 amendment to subsection (d) was part of the larger bill
establishing voluntary adoption registries through which by mutual
consent adoptees, birth parents, and biological siblings may locate one
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another.8 5 The intent is to extend the confidentiality of records kept
under those provisions to the records kept in the central registry. The
alternative provision that authorized application to a Travis County
district court for access to the adoption records was deleted. Henceforth, a person seeking access to records maintained under this section may apply only to the court issuing the original decree.

§ 11.171.

Adoption Filing Fee

(a) The clerk of the district court or other court having jurisdiction of a suit affecting the parent-child relationship under Title 2
of this code shall, on the filing of any suit affecting the parent-child
relationship in which the adoption of a child is sought, collect an additional fee of $15.
(b) The clerk shall send the fees collected under this section to
the Texas Department of Human Services.
(c) The Texas Department of Human Services shall deposit the
fees received under this section to the credit of a special fund in the
State Treasury.
(d) The legislature may appropriate the money in the special
fund only for the operation of the central record file under Section
11.17 of this code and for the administration of the central registry
under Chapter 49, Human Resources Code.
Commentary
In 1985 the legislature was like a giant Easter Bunny. But instead of eggs, it was busy hiding fees everywhere. This one is somewhat unusual in that the fee is earmarked for a purpose directly
related to its collection.

§ 11.18.

Costs

(a) In any proceeding under this subtitle, including, but not
limited to, habeas corpus, enforcement, and contempt proceedings,
the court may award costs. Reasonable attorney's fees may be taxed
as costs, and may be ordered paid directly to the attorney, who may
enforce the order for fees in his own name.
85.

See TEX. FAM. CODE ANN.

§

16.032 (Vernon Pamph. Supp. 1986).

1986]

PARENT AND CHILD

1107

(b) No separate filing fee is required in any suit affecting the
parent-child relationship joined with a suit for dissolution of marriage
under Title 1 of this code. Additional filing fees shall not be required
if more than one form of relief is requested in a suit affecting the
parent-child relationship.
(c) If the court orders the Texas Department of Human Services to prepare the social study prescribed by Section 11.12 of this
code, the court shall award a reasonable fee for the preparation of the
study to the department. The department's fee shall be taxed as costs,
and shall be paid directly to the department. The department may
enforce the order for the fee in its own name.
Commentary
A court may order the preparation of a social study in any
SAPCR, and must do so in a suit in which an adoption is sought.86
The court has great flexibility in making these appointments, and may
name any person to conduct the study, including any private or state
agency. In practice, however, the Texas Department of Human Services has most often drawn the short straw. The 1983 addition of subsection (c) insured that when this happens, the court shall award a
reasonable fee for the preparation of the study to the department.
Whether TDHS is entitled to a fee when it is a party to the lawsuit has
not been discussed at the appellate level.
§ 11.19.

Appeal

(a) Appeals from orders, decrees, or judgments entered in suits
affecting the parent-child relationship, when allowed under this section or under other provisions of law, shall be as in civil cases generally. Appeals in suits affecting the parent-child relationship wherein
termination of that relationship is in issue shall be given precedence
over other civil cases by the appellate courts.
(b) An appeal may be taken by any party to a suit affecting the
parent-child relationship from an order, decree, or judgment:
(1) entered under Chapter 13 of this code;
(2) entered under Chapter 14 of this code appointing or
refusing to appoint a managing conservator; appointing or refusing to appoint a possessory conservator; ordering or refusing to
86.

See id. at § 11.12.
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order payments for support of a child; or modifying any such
order previously entered;
(3) entered under Chapter 15 of this code terminating or
refusing to terminate the parent-child relationship; or appointing
a managing conservator;
(4) entered under Chapter 16 of this code granting or refusing an adoption.
(c) An appeal from an order, judgment, or decree, with or without a supersedeas bond, does not suspend the order, decree, or judgment unless suspension is ordered by the court entering the order,
decree, or judgment. The appellate court, on a proper showing, may
permit the order, decree, or judgment to be suspended.
(d) On the motion of the parties or on its own motion the appellate court in its opinion may identify the parties by fictitious names or
by their initials only.
Commentary
The addition of the second sentence in subsection (a) in 1983
underscores the concern of the legislature that the lengthy appellate
process is inherently injurious to children involved in suits to terminate the parent-child relationship.8 7 Recognition of the problem only
extends the precedence of such appeals over other civil appeals, because equally valid concerns exist about the backlog of criminal
appeals.
§ 11.191.

Payment for Statement of Facts

If the party requesting a statement of facts in an appeal of a suit
affecting the parent-child relationship has filed an affidavit stating the
party's inability to pay costs as provided by Rule 355, Texas Rules of
Civil Procedure, and the affidavit is approved by the trial court, the
trial court shall order the county in which the trial was held to pay
the costs of preparing the statement of facts. This section shall apply
87. Whether the 1983 amendment has been fully effective might be judged by the blinding speed with which the recent case of Williams v. Gaul. 687 S.W.2d 85 (Tex. App.-Waco
1985), was decided. Only three and one-half years passed between filing and the appellate
decision. The case was only a "private termination" between parents, however. For other
horrible examples of appellate delay. see Sullivan v.Enoch, 654 S.W.2d 546 (Tex. Civ. App.Waco 1983, writ dism'd), and Hughes v.Ready. No. 10-84-112-CV (Tex. App.-Waco 1985)
(not published, TEX. R. Civ. P. 452). Can a pattern be detected here?
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to any county with a population in excess of two million according to
the most recent federal census.
Commentary
When an indigent litigant files a valid affidavit of inability to pay
costs (pauper's oath) in order to prosecute an appeal,8 8 for over fifty
years it has been recognized that an official court reporter has a duty
to prepare a statement of facts in at least the narrative form.8 9 This
obligation has been confirmed several times, most recently by a 1982
Houston case. 90 Maybe it was that decision that motivated the court
reporters in Houston to seek relief through the political process.
This section, new in 1985, mandates that the trial court shall order the county to pay the costs of preparing the statement of facts
whenever a court reporter prepares a statement of facts for a Harris
County indigent party appealing a SAPCR decision (the only county
in Texas with over two million in population in the 1980 federal census). Whether this amendment will ultimately prove to be worthwhile
remains to be seen. If it is a bad idea, fortunately the statute is applicable only to a single county. On the other hand, if it is true that the
preparation of free statements of facts is too burdensome a load to
place on the backs of official court reporters, 9 and if disputes over
child custody or support are so important that the county taxpayers
should bear the appellate costs, then it is wrong to have extended relief only to the court reporters of Harris County. One thing is for
sure, this is the first reported instance of the pernicious "bracket bill"
system creeping into the Family Code. 2 That, in itself, makes the
88. TEX. R. Civ. P. 355.
89. Barrera v. McCormick. 63 S.W. 1084 (Tex. Civ. App.-San Antonio 1933, no writ).
90. Perez v. McGar, 630 S.W.2d 320 (Tex. App.-Houston [14th Dist.] 1982, no writ).
91. I do not know, and I have not bothered to learn, about the pay structure of official
court reporters in Harris County. Where I live, Travis County, official court reporters are paid
a salary of approximately $24,000 to $33.000 by the taxpayers. In addition, preparation of
either a narrative or a Q & A statement of facts is completed at home or after hours, and is
billed to the litigants at the rate of $3.00 to S3.50 per page. While it appears that court reporters are not exactly at the bottom of the economic barrel down at the courthouse, none of them
are getting rich on their salaries. Case law seems to have determined, more or less by fiat, that
court reporters should bear the entire burden of an affidavit of inability to pay costs filed under
TEX. R. Civ. P. 355, just as other officials must provide their services gratis when an affidavit
of inability to pay is filed at the trial level under Ti-x. R. Civ. P. 126 and 145, e.g., the district
clerk, the sheriff, and the constable. But. preparation of a statement of facts on one's own time
after a lengthy trial is considerably more burdensome than opening a new file. forwarding
documents to a higher court, or making service of citation.
92. The term "bracket bill" is familiar to all those with experience with or near the Texas
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legislation a bad idea.
The directive of the statute is not limited to SAPCRs in which
the state has intervened in the family alleging abuse or neglect, and in
which the contestants were the Department of Human Services versus
indigent parents. Rather, its terms appear to be applicable any time
an indigent party appeals any type of SAPCR decision, whether it be
a termination, a private custody battle, or even a dispute about child
support enforcement.
Note also that the term "costs" is not defined. This means that
the allowable fee to be charged by a court reporter is undefined. Harris County may be ordered to pay some pretty hefty bills after a weeklong custody trial between indigent parents, or after the attorney general has sought to enforce child support via wage withholding and
contempt. Because lawyers receive a much reduced rate of compensation when serving as appointed counsel, Harris County court reporters ought to see how the county commissioners respond before
planning Caribbean cruises.
This question of compensation for court reporters is just one
more aspect of the as yet unresolved societal conundrum regarding
the level of accommodation that the legal system should make for
indigent litigants. At the present time, either the courts or the legislatures have determined that appointed counsel should be provided for
virtually all criminal defendants and for indigent parents and all children involved in termination of parental rights litigation triggered by
Legislature. It is a shorthand summary of the methods used by the legislature to avoid the
impact of Article III, section 56 of the Texas Constitution which purports to prohibit the
passage of "local or special law[s]." Tix. CONST. art. III, § 56. As the "Interpretive Commentary" to that provision notes:
Nevertheless, this prohibition against special laws has been only partially successful, one of the main reasons for its failure being the last paragraph of this article,
"And in all other cases where a general law can be made applicable, no local or
special law shall be enacted .. ." With no method of supplying their own needs,
localities were forced to request legislative assistance. The legislature then proceeded
to pass hundreds of special laws under various disguises. The legislature has used,
among other devices, the assessed tax valuation of the local unit, the number of people per square mile, the number of students per school district, the votes cast at a
previous election for president, the area of the local unit, the number of district or
county courts and the length of their terms, the adjacency of a city owning its own
docks to a navigable stream. and most frequently, population figures of all kinds.
Although stated in general terms. these laws are as local or special as if they had
named a particular county, city, school district, or other local unit to which they
applied.
TEX. CONST. art. Il1, § 56. interp. conmentary (Vernon 1984),
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state intervention in the family, and that public attorneys should be
supplied to enforce child support obligations. But, so far society has
not undertaken to provide private attorneys at public expense for ordinary domestic relations matters-although, relying primarily on
federal funds, legal services programs engage in significant work in
that subject area. Probably thanks to somewhat hasty drafting and
truncated debate,9 3 this new section may have gone further than it
intended in providing public-supported services to indigent litigants.

§ 11.21.

Statement or Testimony of Child

(a) This section applies only to a proceeding affecting the parent-child relationship, including but not limited to a proceeding under
Title 2 or 4 of this code, and to a proceeding under Title 3 of this
code, in which a child 12 years of age or younger is alleged to have
been abused, and applies only to the statement or testimony of that
child.
(b) The recording of an oral statement of the child recorded
prior to the proceeding is admissible into evidence if.
(1) no attorney for a party to the proceeding was present
when the statement was made;
(2) the recording is both visual and aural and is recorded
on film or videotape or by other electronic means;
(3) the recording equipment was capable of making an accurate recording, the operator was competent, and the recording
is accurate and has not been altered;
(4) the statement was not made in response to questioning
calculated to lead the child to make a particular statement;
(5) each voice on the recording is identified;
(6) the person conducting the interview of the child in the
recording is present at the proceeding and available to testify or
be cross-examined by either party; and
(7) each party to the proceeding is afforded an opportunity
to view the recording before it is offered into evidence.
(c) The court may, on the motion of a party to the proceeding,
93. The floor amendment in the Senate limiting the application of the section to Harris
County was proposed and passed on May 27. 1985, and the House concurred in the Senate
amendments shortly thereafter. All of the votes were nonrecord. May 27, incidentally, was
the last day of the 69th Legislative Session.
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order that the testimony of the child be taken in a room other than
the courtroom and be televised by closed circuit equipment in the
courtroom to be viewed by the court, the finder of fact, and the parties to the proceeding. Only an attorney for each party, an attorney
ad litem for the child or other person whose presence would contribute to the welfare and well-being of the child, and persons necessary
to operate the equipment may be present in the room with the child
during his testimony. Only the attorneys for the parties may question
the child. The persons operating the equipment shall be confined to
an adjacent room or behind a screen or mirror that permits them to
see and hear the child during his testimony, but does not permit the
child to see or hear them.
(d) The court may, on the motion of a party to the proceeding,
order that the testimony of the child be taken outside the courtroom
and be recorded for showing in the courtroom before the court, the
finder of fact, and the parties to the proceeding. Only those persons
permitted to be present at the taking of testimony under Subsection
(c) of this section may be present during the taking of the child's testimony. Only the attorneys for the parties may question the child, and
the persons operating the equipment shall be confined from the child's
sight and hearing as provided by Subsection (c). The court shall ensure that:
(1) the recording is both visual and aural and is recorded
on film or videotape or by other electronic means;
(2) the recording equipment was capable of making an accurate recording, the operator was competent, and the recording
is accurate and is not altered;
(3) each voice on the recording is identified; and
(4) each party to the proceeding is afforded an opportunity
to view the recording before it is shown in the courtroom.
(e) If the testimony of a child is taken as provided by Subsection (c) or (d) of this section, the child may not be compelled to testify
in court during the proceeding.
Commentary
This section, new in 1983, establishes a wide variety of rules and
procedures regarding the admissibility of the videotaped testimony of
an alleged victim of child abuse 12 years of age or younger in Family
Code litigation brought under Title 2, SAPCR, Title 4, Protection of
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the Family, or, since 1985, Title 3, Delinquent Children and Children
in Need of Supervision.9 4 The statute also authorizes that the testimony of an alleged victim be prerecorded for later showing, or that it
may be televised live from a location outside of the courtroom via
closed circuit equipment.
Subsection (a) represents the legislative conclusion that the
stressful atmosphere of a courtroom may inordinately inhibit a young
child's testimony, especially when one or both parents are parties in a
case involving alleged abuse.9 5 Practitioners should note that the
main provisions of the bill apply to any SAPCR in which a child is
alleged to have been abused, and not just to those cases in which the
state has intervened in the family to protect the child. This may well
extend the utility of the act, but it also almost certainly increases the
possibility of overreaching.9 6
Subsection (b) establishes the specific conditions that must be
met for an oral statement of the child recorded prior to the proceeding to be admissible. For example, the recorded statement must not
be made in response to questioning calculated to lead the child to give
a particular answer, the person conducting the interview must be
present at the courtroom proceeding and be available for cross-examination, and each party to the proceeding must have had an opportunity to view the recording before it is offered into evidence. 9" No
94. Why the sponsors of this legislation decided to amend Title 3 by making an obscure
cross reference in Title 2 is beyond me. From the perspective of anyone practicing "juvenile
law," it would have been far better to amend Title 3 directly. I know for a fact that most
lawyers who fancy themselves to be knowledgeable about Title 2 also take great pride in their
complete ignorance about Title 3, and I suspect that this is true for "their" side of the docket
as well (I don't know this for a fact because I have no contact with Title 3 attorneys).
95. Perry & Teply, Interviewing, Counseling, and In-Court Examination of Children:
PracticalApproachesfor Attorneys, 18 CREIGHTON L. REV. 1369 (1985); see Note, The Testimony of Child Victims in Sex Abuse Prosecutions: Two Legislative Innovations, 98 HARV. L.
REV.

806 (1985).

96. In Richardson v. Green, 677 S.W.2d 497 (Tex. 1984), the supreme court reversed and
remanded a termination of parental rights initiated by the mother against the divorced father.
The decree of termination was based, in substantial part, on a videotape of the couple's three
year old son in an interview conducted by a social worker "profuse with leading questions...
[in which the] child's responses to questions on sexual abuse . . . were at best contradictory.
unclear and, more often than not, negated the claim.
... Id. at 501; cjf Alexander v. State,
692 S.W.2d 563 (Tex. App.-Eastland 1985, no writ).
97. Notwithstanding the fact that discovery in criminal cases is not nearly as broad as the
procedures available in civil cases, a defendant has a right to obtain a copy of a videotape made
by the alleged victim of sexual abuse, Reynolds v. Dickens, 685 S.W.2d 479 (Tex. App.-Fort
Worth 1985, no writ). By analogy. a respondent in a civil proceeding must assuredly have that
same right.
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specific provision is made for cross-examination of the child in connection with the admission of prior recorded testimony, but obviously
this cross-examination must come after the fact. An explicit limitation of subsection (b) is that a prerecorded statement will be admissible only if no attorney for a party was present when the statement was
made. Although not stated directly, it is implicit that the child must
be demonstrably capable of understanding the questions posed and
responding appropriately.9"
The 1983 Legislature also enacted similar provisions in the context of criminal prosecutions for child abuse.9 9 In at least two cases
the admission into evidence of the prerecorded statement of a childvictim has been held to violate the constitutional protection granted
to a defendant in a criminal proceeding to confront witnesses against
him," while at least one Texas court has reached an opposite conclusion.10 1 Although the literal language of both the federal and state
constitutional provisions is inapplicable to the civil proceedings under
the Family Code,' 2 whether a procedural due process analogy can be
drawn is another question.
Subsection (c) provides for remote broadcast via closed circuit
television of the live testimony of an alleged child-victim under controlled circumstances. The rationale is to avoid a direct, eyeball-toeyeball confrontation between the child and the alleged perpetrator in
order to insure that the youthful witness will not be intimidated by
the presence of the alleged wrongdoer, especially given the fact that in
03
a SAPCR context the perpetrator is also a parent.
98. Richardson v. Green, 677 S.W.2d 497 (Tex. 1984); cf Rhea v. State, No. 6-84-112CR (Tex. App.-Texarkana, Nov. 19, 1985) (two-year-old not a competent witness in criminal
prosecution).
99. TEX. CODE CRIM. PROC. ANN. art. 38.071 (Vernon Supp.1985).
100. Powell v. State, 694 S.W.2d 416 (Tex. App.-Dallas 1985, no pet.): Long v. State,
694 S.W.2d 185 (Tex. App.-Dallas 1985, no pet.); cf Lawson v. State, 697 S.W.2d 799 (Tex.
App.- Houston [1st Dist.] 1985, no pet.).
101. Tolbert v. State, 697 S.W.2d 795 (Tex. App.-Houston [1st Dist.] 1985, no pet.):
Jolly v. State, 681 S.W.2d 689 (Tex. App.-Houston [14th Dist.] 1984, pet. filed); see McGrath
& Clemens, The Child Victim as a Witness in a Sexual Abuse Case, 46 MONT. L. REV. 229
(1985); Note, The Constitutionality of Admitting the Videotape Testimony at Trial of Sexually
Abused Children, 7 WHITTIER L. RIv. 639 (1985).
102. U.S. CONST. amend. VI; Ti-x. CONsr. art. 1, § 10.
103. One commentator has concluded that the state's interest in criminally prosecuting
child molestation cases outweighs the relatively minimal impingement ol the defendant's right
of face-to-face confrontation made by remote television broadcast of a child's testimony. See
Note, The Constitutionality of tihe
Use of Two-Way Closed Circuit Television To Take Testimony of Child Victims of Sex Crimnes. 53 FORDHAM L. R:v. 995 (1985).
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Subsection (d) authorizes prior recording of a child's testimony
under the same terms as provided in subsection (c), i.e., out of the
physical presence of the alleged perpetrator-parent.
Subsection (e) protects the child witness from being called upon
to give subsequent live, in-court testimony if the procedures set forth
by either (c) or (d) have been complied with.
SUBCHAPTER B. UNIFORM CHILD CUSTODY
JURISDICTION ACT
Introductory Commentaryio
On September 1, 1983, Texas became the 49th state to adopt the
Uniform Child Custody Jurisdiction Act (UCCJA).'0 ° Undoubtedly
influenced by the virtually universal acceptance of the Act, coupled
with the complimentary enactment of the federal Parental Kidnapping Prevention Act of 1980 (PKPA), °6 the Texas bar successfully
petitioned the legislature to conform state law to the prevailing majority view. 1o7
The enactment of the UCCJA constitutes a classic example of a
mixed blessing. Without doubt, deterrence of child snatching and the
elimination of the rule of "seize and run" are conditions greatly to be
desired." 8 But the UCCJA is far from perfect,' 0 9 and, in fact, a con104. This Commentary is derived in substantial part from an earlier article, Sampson &
Tindall, The UCCJA Comes to Texas-As Amended, Integrated, and Improved, 46 TEX. B.J.
1096 (1983).
105. Uniform Child Custody Jurisdiction Act, 9 U.L.A. Pamph. 25 (Pamph. Supp.).
106. Pub. L. No. 96-611, 94 Stat. 3571 (1980). The main provision of the PKPA amends
28 U.S.C. 1738A (1982), to mandate full faith and credit to state custody decrees rendered
under the requirements of the Act. The Act also plugs in the federal parental locator service to
child custody and parental kidnapping cases, 42 U.S.C. 654 (1982). Finally, federal law enforcement authorities are enjoined to recognize parental kidnapping and international or interstate flight if such activities are felonious under the appropriate state law, 18 U.S.C. 1073
(1982).
107. The Texas UCCJA was a part of the "legislation in the public interest" package sponsored by the State Bar of Texas in 1983. See Fuller, Uniform Child Custody JurisdictionAct,
46 TEX. B.J. 53 (1983).
108. E.g., S. KATZ, CHILD SNATCHING: THE LEGAL RESPONSE TO THE ABDUCTION OF
CHILDREN passim (1981); Bodenheimer, Interstate Custody: InitialJurisdictionand Continuing Jurisdiction Under the UCCJA, 14 FAM. L.Q. 203 (1981).
109. See Ratner, ProceduralDue Process and Jurisdiction to Adjudicate: (a) EffectiveLitigation Values vs. the Territorial Imperative, (b) The Uniform Child Custody Jurisdiction
Act, 75 Nw. L. REV. 363, 410-13 (1980). Interestingly, Professor Ratner's seminal articles in
the 1960s were a major triggering event in the drive to draft the UCCJA. See Ratner, Child
Custody in a Federal System, 62 MICH. L. R,-v. 795 (1964); Ratner, Legislative Resolution of
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siderable amount of the criticism that has been directed at the Act has
come from Texas-based scholars.'' This partial dissatisfaction with
the Act-which incidentally has not been amended since its original
promulgation in 1968-is soundly founded on a number of creditable
reasons. First, until recently there was serious debate over whether
custody could ever be determined without personal jurisdiction over
both parents. The UCCJA specifically rejects the once commonly
held view, derived from the (in)famous United States Supreme Court
case of May v. Anderson, "'I that such jurisdiction is a necessity before
a state court can act on the subject. The Commissioners state that:
There is no requirement for technical personal jurisdiction, on the
traditional theory that custody determinations, as distinguished
from support actions, . . . are proceedings in rem or proceedings
affecting status . . . . The section is not at variance with May v.
Anderson, . . . which relates to interstate recognition rather than

in state validity of custody decrees . . . . [§ 12] This means...
that a court in the state where the father resides will recognize and
enforce a custody decree rendered in the home state where the
child lives with the mother if the the father was duly notified and
given enough time to appear in the proceedings.
Personal jurisdicl2
tion over the father is not required. [§ 13]"''
In sum, the Act constitutes a specific rejection' 13 of the "in personam
requirement" previously believed by many commentators.. 4 and
the Interstate Child Custody Problem: A Reply to Professor Currie and a Proposed Uniform Act,
38 S. CAL. L. REV. 183 (1965). His role in developing the Act was gratefully acknowledged by
the commissioners. See Uniform Child Custody Jurisdiction Act, 9 U.L.A. at 113-14. (Commissioners' Prefatory Note).
110. See Sampson, What's Wrong with the UCCJA, 3 FAM. ADVOCATE No. 4 at 28 (1981);
Sampson, Jurisdiction in Divorce and Conservatorship Suits, 8 TEX. TECH L. REV. 159, 232-35
(1976); R. WEINTRAUB, COMMENTARY ON THE CONFLICT OF LAWS 263-65 (2d ed. 1980);
Dorsaneo, The Parental Kidnapping Prevention Act, the Uniform Child Custody Jurisdiction
Act and Texas Law, ii-6 to ii-16, SMU BIENNIAL SPECIALISTS SYMPOSIUM ON TEX. FAMILY
LAW (1982).
111. 345 U.S. 528 (1953). It wasn't long before the problems engendered by the decision
came to the attention of scholars. See Hazard, May v. Anderson: Preamble to Family Law
Chaos, 45 VA. L. REV. 379 (1959).
112. Uniform Child Custody Jurisdiction Act, 9 U.L.A. 150, 150-51 (1979) (Commissioner's Note to §§ 12, 13).
113. Bodenheimer and Neeley-Kvarme, Jurisdiction Over Child Custody and Adoption After Shaffer and Kulko, 12 U.C.D. L. REV. 229 (1979).
114. The development of scholarly thought on this issue may be most clearly tracked by
following Professor Russell J. Weintraub's explanations of the state of the law in the three
separate editions of his brilliant treatise. Compare R.J. WEINTRAUB, COMMENTARY ON THI
CONFLICT OF LAWS, 196-99 (1st ed. 1971) with R. WEINTRAUB, COMMENTARY ON THE CON-
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courts"' to be mandated by May v. Anderson. The Act substitutes a
"status adjudication" rationale in its place.'' 6
Second, until very recent times, Texas courts and lawyers were
reasonably satisfied with state law without the UCCJA. For example,
few states have established as exemplary a record of according full
faith and credit to foreign custody decrees and for providing child
snatchers with a decidedly hostile welcome. 1 7
Third, the "modification of custody" provisions of the UCCJA

are impossibly ambiguous and controversial."

8

This crucial defect in

the basic structure of the Act inhibited passage until a satisfactory
variation could be devised.
Finally, in 1979 the core jurisdictional provision of the UCCJA
had been appended to the Texas Family Code with only a little alteration," 9 thereby conforming Texas law to that of almost all the other
states in its most important respect.
Despite the excellent track record, a number of Yankees continued to scurrilously defame Texas custody laws just because the state
had not accepted the entire Uniform Act. For example, in a leading
ABA publication, Texas was denominated as a haven for child
FLICT OF

LAWS, 248-50 (2d ed. 1980); and R.

WEINTRAUB, COMMENTARY ON THE CONFLICT

OF LAWS 262-68 (3d ed. 1986).

115. See, e.g., Batchelor v. Fulcher, 415 S.W.2d 828 (Ky. 1967). The now-unpopular view
that personal jurisdiction is required in order for a custody decision to bind an absent parent is
not completely dead. Recently the Supreme Court of Alabama so held, thereby in effect finding that Congress passed an unconstitutional act when it enacted the PKPA. Dean v. Dean,
447 So. 2d 733 (Ala. 1984).
116. Most of us are happy to use labels to facilitate our problem-solving. We all should
take note of Professor Weintraub's caveat:
If there is one clear lesson . . . it is that difficult questions are not answered by labels
such as "in personam," or "in rem," or "status adjudication" and that "all assertions
of state-court jurisdiction must be evaluated according to the standards [of fair play
and substantial justice] set forth in InternationalShoe and its progeny."
R. WEINTRAUB, COMMENTARY ON THE CONFLICT OF LAWS at 265-66 (3d ed. to be published
in 1986).
117. E.g., Marshall v. Wilson, 616 S.W.2d 932 (Tex. 1981); Bukovich v. Bukovich, 399
S.W.2d 528 (Tex. 1966). See Sampson, Jurisdiction in Divorce and Conservatorship Suits, 8
TFX. TECH L. REv. 159, 223-31 (1976).
118. See Weintraub, supra note 116, at 269-72 (3d ed. 1986); Sampson, What's Wrong
With the UCCJA, 3 FAM. ADVOC. No. 4 at 28 (1981).
119. The interim jurisdiction provision found in now-repealed Texas Family Code section
11.045 was added by Act of June 13, 1979, ch. 584, § 2, 1979 Tex. Gen. Laws 1202. See W.
Dorsaneo, ExtraterritorialJurisdiction, 31-68 to -82, 2 B. KAZEN, FAMIILY LAW: TEXAS
PRACTICE AND PROCEDURE (1982).

1118

TEXAS TECH LAW REVIEW

[Vol. 17:1065

snatchers. 120 Perhaps as a direct result of such labeling (libeling), on
more than one occasion a court of another state improperly refused to
recognize a Texas custody decree 12 1 (indeed, the UCCJA specifically
purports to not be a reciprocal act 122). From the reported cases, it is
clear that foreign appellate courts were likely to characterize Texas
law as strange and aberrational1 23 in order to justify their refusal to
grant full faith and credit to Texas custody decrees. And this may
just scratch the surface; no one can say how many times this has been
the result at the trial court level. Discretion being far the better part
of valor, the 68th Legislature finally acceded to the nationwide pressure and passed the UCCJA. The surrender was not unconditional,
however. The legislature tacked on a few nonuniform provisions' 24 in
120. Professor Sanford N. Katz, then Chairman of the ABA Family Law Section, stated
as follows:
The immediate goal [of the PKPA] is to require those jurisdictions that have not
enacted the UCCJA to enforce and not modify child custody determinations (including custody and visitation rights) made by sister states that follow the act. This
section is intended to close the doors of those nonenacting jurisdictions . . .to forum-shopping child snatchers. If indeed the parent who abducts a child seeks the
protection of a court in one of these states, it will be under a federal obligation to
recognize and enforce the decree of the "home state" that took jurisdiction under
UCCJA standards.
Katz, New Federal Law Is Fitting Tribute, 3 FAM. ADVOc. No. 4 at 46 (1981).
121. Dillon v. Medellin, 409 So. 2d 570, 576 (La. 1982); Quenzer v. Quenzer, 653 P.2d
295, 303-04 (Wyo. 1982). Contra Magers v. Magers, 645 P.2d 1039 (Okla. App. 1982). To
date, the case generating the most controversy involved conflicting Louisiana and Texas orders. Eicke v. Eicke, 399 So. 2d 1231 (La. App.), cert. denied, 406 So. 2d 607 (La. 1981), cert.
dismissed as improvidently granted, 103 S.Ct. 776 (1983); see Coombs, Custody Conflicts in the
Courts. Judicial Resolution of the Old and New Question Raised by Interstate Child Custody
Cases, 16 FAM. L.Q. 251 (1982); Bruch. Interstate Child Custody Law and Eicke: A Reply to
Professor Coombs, 16 FAM. L.Q. 277 (1982).
122. Uniform Child Custody Jurisdiction Act, 9 U.L.A. 114 (1979) (Commissioners' Prefatory Note). However, in at least four separate sections the UCCJA makes a direct reference
to the importance that actions in a state other than the forum state should conform to jurisdictional prerequisites substantially in accordance with or in conformity with the act, or words to
that effect. TEX. FAM. CODE ANN. §§ 11.53(a)(4), 11.56(a), 11.63, 11.64(a) (Vernon Pamph.
Supp. 1986). This sets up potential conflicts between sister-UCCJA states, but that is nothing
new.
123. Quenzer, 653 P.2d at 303-04; Dillon, 409 So. 2d at 576; Magers, 645 P.2d at 1039.
124. As is to be expected, proponents of the Uniform Act decry nonuniform provisions.
For example, consider the following statement:
The UCCJA significantly improved the legal situation in existence prior to its adoption. However, it has not been completely successful in preventing custody litigation
in sister states over the same child. There are two principle reasons for the Act's
shortcomings. First, in adopting the UCCJA, numerous legislatures made changes
in the uniform text that range from minor to radical. The significant variations have
in some instances undermined the overall purposes of the Act.
HOFF, SCHULMAN, VOLENIK, & O'DANIEI., INTERSTATE CHI.D CUSTODY DISPUTES AND
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a couple of key sections that, in my opinion, make the Texas version a
distinct improvement on the UCCJA originally promulgated by the
Commissioners in 1968.25 I further believe that it is past the time for
the Commissioners to return to the drafting board for some fine-tuning, preferably by revising the Act with the Texas variations as a
model.

§ 11.51.

Purposes; Construction of Provisions

(a)

The general purposes of this subchapter are to:
(1) avoid jurisdictional competition and conflict with
courts of other states in matters of child custody that have in the
past resulted in the shifting of children from state to state with
harmful effects on their well-being;
(2) promote cooperation with the courts of other states to
the end that a custody decree is rendered in the state that can
best decide the case in the interest of the child;
(3) assure that litigation concerning the custody of a child
takes place ordinarily in the state with which the child and his
family have the closest connection and where significant evidence concerning his care, protection, training, and personal relationships is most readily available, and that courts of this state
decline the exercise of jurisdiction when the child and his family
have a closer connection with another state;
(4) discourage continuing controversies over child custody
in the interest of greater stability of home environment and of
secure family relationships for the child;
(5) deter abductions and other unilateral removals of children undertaken to obtain custody awards;
PARENTAL KIDNAPPING: POLICY, PRAcrlct- & LAW 1-6 (1982) (hereinafter cited as HoFF.
INTERSTATE CHILD CUSTODY DIsPUTI':S). Appendix III of this most useful publication contains 53 pages of state-by-state variations. Complaints about nonuniformity would make a
good deal more sense but for the fact that the UCCJA is specifically not a reciprocal act, supra
note 122, and if the Act were a little bit closer to perfect.
125. 1 am admittedly biased, since together with Harry L. Tindall of Houston, the responsibility for the alterations proposed by the Family Law Council to the State Bar of Texas. and
enacted by the legislature, can be laid at our door. Incidentally, the changes do not create a
nonuniform act. In testimony to the Texas Legislature in support of the proposal. Professor
Millard Ruud of the University of Texas at Austin School of Law. himself a Commissioner
and speaking on their behalf, stated that the Texas modifications "do no harm to the principles
of the Uniform Act."
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(6) avoid relitigation of custody decisions of other states in
this state insofar as feasible;
(7) facilitate the enforcement of custody decrees of other
states;
(8) promote and expand the exchange of information and
other forms of mutual assistance between the courts of this state
and those of other states concerned with the same child; and
(9) make uniform the law of those states that enact it.
(b) This subchapter shall be construed to promote the general
purposes stated in this section.
Commentary
The Texas Act does not vary in any material respect from the
Uniform Act.
§ 11.52.

Definitions

In this subchapter:
(1) "Contestant" means a person, including a parent, who
claims a right to custody or visitation rights, with respect to a
child.
(2) "Custody determination" means a court decision and
court orders and instructions providing for the custody of a
child, including visitation rights, but does not include a decision
relating to child support or any other monetary obligation of any
person.
(3) "Custody proceeding" includes a proceeding in which a
custody determination is one of several issues, such as an action
for divorce or separation, and includes child neglect and dependency proceedings.
(4) "Decree" or "custody decree" means a custody determination contained in a judicial decree or order made in a custody proceeding and includes an initial decree and a modification
decree.
(5) "Home state" means the state in which the child immediately preceding the time involved lived with his parents, a parent, or a person acting as parent, for at least six consecutive
months, and in the case of a child less than six months old, the
state in which the child lived from birth with any of the persons
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mentioned. Periods of temporary absence of any of the named
persons are counted as part of the six-month or other period.
(6) "Initial decree" means the first custody decree concerning a particular child.
(7) "Modification decree" means a custody decree that
modifies or replaces a prior decree, whether made by the court
that rendered the prior decree or by another court.
(8) "Physical custody" means actual possession and control of a child.
(9) "Person acting as parent" means a person, other than a
parent, who has physical custody of a child and who has either
been awarded custody by a court or claims a right to custody.
(10) "Custody" means managing conservatorship of a
child.
(11) "Visitation" means possession of or access to a child.
Commentary
Except for the few, nonuniform Texas variations in the UCCJA
discussed throughout this Commentary, the bench and bar should be
able to rely on statutory constructions of the Act provided by the
Commissioners' notes, case law developed in other states, and scholarly interpretations. In order to maintain uniformity, it was deemed
necessary to reintroduce the words "custody" and "visitation" to the
Texas Family Code in this "definitions" section. This well-nigh universal terminology had been excised in the 1973 revolution that led to
the enactment of the Code, apparently for the specific purpose of repudiating the then-existing case law interpretations of those words.
The draftsmen of the Texas version of the UCCJA obviously determined that it was preferable to conform state law to the UCCJA terminology in this instance, rather than attempting to adapt the Act to
Texas law. This course of action was chosen because substituting the
words "managing conservatorship, possessory conservatorship," etc.,
for "custody, visitation," etc., every time those words appear in the
Act would have undoubtedly caused consternation in any other state
court confronted with the Texas version. To short-circuit the possibility of such interstate confusion, the national language was accepted. Perhaps equating the terms will ultimately cause some
problems because any translation from one language to another always has that potential, but so far no harm has been noticed.
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Surprisingly, definitional sections are often overlooked, much to
the detriment of statutory interpretation. For example, by the terms
of this section, the term "custody determination" is specifically limited to the resolution of custody and visitation. The statute specifically excludes any possible jurisdictional assertion over decisions
regarding child support. This limitation should insure that cases involving the support obligation will be based on the required personal
jurisdiction.12 6
The definition of "custody determination" is wholly silent about
jurisdiction to terminate parental rights. But, the Act goes on to state
that "custody proceedings" include "child neglect and dependency
proceedings." Whether this can be construed to mean that a termination of parental rights under chapter 15 of the Texas Family Code
may be pursued in the absence of personal jurisdiction over an absent
parent is an open question. This was the result in one pre-UCCJA
case, 27 but the statute in effect at that time was clearly much broader
in scope that the present version. One leading scholar, Professor William V. Dorsaneo, has concluded that termination of parental rights
requires personal jurisdiction 12 (a position that I support). Such a
construction reconciles the inclusion of "D & N" cases with an in
personam requirement by limiting the "custody determination" in a
chapter 15 suit to just that-custody. Unless personal jurisdiction is
obtained over an absent parent, unfortunately complete relief just will
not be available in a Texas court. On the other hand, a recent and
thoughtful opinion reached the contrary conclusion. While finding
that a "custody determination" does not include a suit for termination
of parental rights, the intermediate appellate court in Williams v.
Knott, 129 went on to hold that the general purposes section of the Act
justifies a triggering of a jurisdictional sweep over such litigation.
Fortunately, Texas law also contains a long-arm statute which
facilitates the acquisition of personal jurisdiction over an absent
parent. 3 0

126.
127.
128.

Kulko v. Superior Court, 436 U.S. 84 (1978).
In re M.S.B., 611 S.W.2d 704 (Tex. Civ. App.-San Antonio 1980, no writ).
Dorsaneo, Due Process, Full Faiih anid Credit. and Family Law Litigation. 36 Sw.
L.J. 1085, 1126-28 (1983). Contra, RESTATIEMENT (SFECOND) OF CONFIICT OF LAWS §§ 6971 (1971); cf Shaffer v. Heitner, 433 U.S. 186, 208 n.30 (1977).
129. 690 S.W.2d 605 (Tex. App.-Austin 1985, no writ). Interestingly, the termination or
parental rights sought in this case was ultimately rejected on evidentiary grounds.
130. See supra Commentary accompanying section 11.05.
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Jurisdiction

(a) A court of this state that is competent to decide child custody matters has jurisdiction to make a child custody determination
by initial decree or modification decree or order if:
(1) this state:
(A) is the home state of the child on the date of the
commencement of the proceeding; or
(B) had been the child's home state within six months
before the date of commencement of the proceeding and the
child is absent from this state because of his removal or
retention by a person claiming his custody or for other reasons, and a parent or person acting as parent continues to
live in this state;
(2) it appears that no other state would have jurisdiction
under Subdivision (1) of Subsection (a) of this section and it is in
the best interest of the child that a court of this state assume
jurisdiction because:
(A) the child and his parents or the child and at least
one contestant have a significant connection with this state
other than mere physical presence in this state; and
(B) there is available in this state substantial evidence
concerning the child's present or future care, protection,
training, and personal relationships;
(3) the child is physically present in this state and:
(A) the child has been abandoned; or
(B) it is necessary in an emergency to protect the
child because he has been subjected to or threatened with
mistreatment or abuse or is otherwise neglected or there is a
serious and immediate question concerning the welfare of
the child; or
(4) it is in the best interest of the child that this court assume jurisdiction and:
(A) it appears that no other state would have jurisdiction under prerequisites substantially in accordance with
Subdivision (1), (2),or (3) of this subsection; or
(B) another state has declined to exercise jurisdiction
on the ground that this state is the more appropriate forum
to determine the custody of the child.
(b) Except under Subdivisions (3) and (4) of Subsection (a) of
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this section, physical presence in this state of the child or of the child
and one of the contestants is not alone sufficient to confer jurisdiction
on a court of this state to make a child custody determination.
(c) Physical presence of the child, while desirable, is not a prerequisite for jurisdiction to determine his custody.
(d) Except on written agreement of all the parties, a court may
not exercise its continuing jurisdiction to modify custody if the child
and the party with custody have established another home state unless the action to modify was filed before the new home state was
acquired.
Commentary
Paragraphs (1) and (2) of the standard version of section 3 of the
UCCJA are officially denominated as "the two major bases for jurisdiction."' 3'3 The Act does not differentiate between these "major"
provisions, (1) "home state," and (2) "significant connection," or
even distinguish (1) and (2) from the next ground, (3) "emergency.' 32 Rather, the Act merely phrases all three grounds in the
disjunctive. 33 Only the last ground, (4) "default" jurisdiction, is explictly made subordinate to the other three bases for assertion of cus131. Uniform Child Custody Jurisdiction Act, § 3, 9 UL.A. 123 (1979) (Commissioners'
Note).
132. The Commissioners' Note, id., continues as follows: "In the first place, a court in the
home state has jurisdiction, and secondly, if there is no home state or if the child and his
family have equal or stronger ties with another state, a court in that state has [concurrent]
jurisdiction." After defining and describing "home state" jurisdiction, the note then goes on to
state:
Paragraph (2) comes into play either when the home state test cannot be met or as an
alternative to that test . . . Paragraph (3) . . .reaffirms parens patriaejurisdiction
. . .which a state must assume when a child is in a situation requiring immediate
protection . . . [it] a child has been abandoned and in emergency cases of child
neglect.
Id. at 124.
The Commissioners give no guidance for choosing one of these jurisdictional bases over
another, although by implication (3) is less important, i.e., it is, after all, not "major." This
failure to specify a rank order allows-indeed, guarantees- conflicts to arise between courts
with concurrent jurisdiction without providing an appropriate, useable standard for resolution
of those conflicts. See id.
133. The UCCJA draftsmen place the disjunctive "or" between each clause. This style
was eliminated in the Texas version of the Act at the behest of the Legislative Council, a band
of gnomes residing in the Capitol basement, based on their grammatically correct view that
only a single disjunctive between the penultimate and final clause is required (on the other
hand, most lawyers seem to prefer multiple disjunctives, apparently because in practice so few
true grammarians are encountered either among opposing counsel or on the bench). See id. at
122.
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tody jurisdiction.' 34
Professor Russell Weintraub concisely explains the defects of this
approach about as well as is humanly possible, to wit:
All in all, these provisions provide flexible tools for discerning custody decisions. The weak spots are the "significant connection"
and the emergency provisions-although they have proven more of
a problem for modification than for original jurisdiction. "Significant connection" is not defined and is subject to abuse as a basis for
original custody jurisdiction, particularly if another state is or
within six months of the commencement of the proceeding has
been the child's "home state." For example, father leaves mother
at the marital domicile and takes the child with him to another
state. Less than six months later, before mother has taken any action at the marital domicile, where the family had lived for several
years, father petitions for custody in the new state. That court
finds that it has the requisite significant connection and proceeds to
make a custody determination. This should not occur. As the
Commissioners' Note to the "significant connection" provisions
says, "its purpose is to limit jurisdiction rather than to proliferate it
*

. .

. The interest of the child is served when the forum has opti-

mum access to relevant evidence about the child and family." A
state other than the one that is, or within the past six months has
been, the child's "home state" should not make the original custody determination except in the rare circumstance 135
in which it is a
determination.
custody
for
forum
convenient
more
In short, by supplying at least two coequal jurisdictional
grounds, the UCCJA perpetuates the concurrent jurisdiction conundrum.'36 Simply stated, this doctrine provides that custody jurisdic-

tion can be legitimately exercised by the courts of two or more states.
While at one time this conclusion appeared to be theoretically sound,
it proved to be impossible for individual state courts to control this
particular genie once he escaped from the lamp. The proclivity of
trial judges for hometown decisions, in large part due to an incurable
susceptibility to the "only-I-am-wise-enough-to-decide-this-child-cus134. The Commissioners' Note affirms the text of the statute, stating that Paragraph (4)
"is subsidiary in nature . . . [and] to be resorted to only if no other state could, or would,
assume jurisdiction under the other criteria of [Section 3]." Id. at 124.
135. WEINTRAUR, supra note 116, at 271.
136. The concept of concurrent jurisdiction was initially developed in Sampsell v. Superior
Court, 32 Cal. 2d 763, 197 P.2d 739 (1948), by that great jurist and conflicts scholar. Roger
Traynor of the California Supreme Court. There is hope for all mere mortals if, in retrospect,
even the mighty can botch one from time to time.
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tody-case" syndrome, wreaked havoc on orderly decision making. In
short, the development of the concurrent jurisdiction doctrine led directly to the enshrinement of the rule of "seize-run-relitigate" in
American jurisprudence.
It is more than passing strange that the UCCJA incorporates this
inherent conflict between state courts in its basic jurisdictional provisions, while deprecating the natural consequences of its own terms,
13 7
i.e., conflicting assertions of jurisdiction and contradictory orders.
Because the Act does not allocate jurisdictional priorities, the potential for a clash between two (or more) sister-UCCJA-states is very
real. In almost all such cases, one state will be the "home state" of
the child, while another state legitimately asserts the "significant connection" ground. Less often two or more states making "significant
connection" claims will get crosswise. In all instances of conflicting
jurisdictional claims, however, the first-in-time rule of UCCJA section
6 regarding simultaneous proceedings 138 supposedly governs the dispute, as affected by the individual state's construction of the inconvenient forum provisions of UCCJA section 7.139
This "first-come, first-served" method of settling such conflicts is
a crude, ill-advised choice for resolving jurisdictional disputes. Moreover, while such a system may work reasonably well in situations involving the initial custody decision, even this will be true only if (and
this is a big if) the Act is strictly adhered to by the courts in both
states involved. A more sensible course of action would be for the
text of the Act to settle such inevitable disputes, rather than relying
on the exercise of judicial discretion, especially since this commodity
has proved to be in notoriously short supply in the past. Further,
reasoned analysis leads to the conclusion that the "home state" of the
child (if one exists) is the preferable forum. Only when the world is
populated by near-perfect, self-sacrificing, nonelected judges without
137. Uniform Child Custody Jurisdiction Act, 9 U.L.A. 113 (Commissioners' Prefatory
Note). In his useful book on the UCCJA, Richard E. Crouch acknowledges that concurrent
jurisdiction is part and parcel of the Act, and deliberately so. He argues that the provision on
priority of filing (section 6),forum non conveniens (section 7), and unclean hands (section 8),
when read together will satisfactorily resolve the potential conflicts and result in the case being
heard by the most appropriate court. CROUCH, INTERSTATE CUSTODY LITIGATION: A
GUIDE TO USE AND COURT INTERPRETATION OF THE UNIFORM CHILD CUSTODY JURISDICTION ACT 15-26 (1981). That's all very well, but for the fact that trial courts are populated by

the same judges whose hometown decisions were and are the cause of the problem ill the first
place.
138. See TEX. FAM. CODE ANN. § 11.56 (Vernon Pamph. Supp. 1986).
139. See id. § 11.57.
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local friends or supporters can such a system (founded on love and
hope) be realistically expected to function efficiently and equitably.
In order to mitigate all of these problems to the greatest extent
possible, the Texas version of section 3 of the UCCJA adheres to this
philosophy. Subsection (a), the basic jurisdictional provision, establishes clear priorities for the determination of custody. The (a)(1)
"home state" ground is dominant,14 ° followed in rank order by a
slightly modified version of the (a)(2) "significant connection"
ground. 4 ' To date, the Texas appellate courts are batting 1,000 in
both understanding and acceptance of these statutory priorities.' 4 2
The next ground, (a)(3) "emergency," is also Texanized in a nonsubstantive manner. 4 3 As is true of the standard UCCJA, the emergency jurisdiction ground is not specifically subordinated to the first
two grounds. There is a clear, albeit implicit, assumption that such
jurisdiction is to be exercised only temporarily, except perhaps in the
most extraordinary circumstances, and that when time and conditions
allow, deference is to be given to another state having "home state" or
"significant connection" grounds.' 4 4 This potential loophole was re140. The "home state" ground is made explicitly dominant over the "signficant connections" ground by the inclusion of the words "it appears that no other state would have [home
state] jurisdiction .... ." This language was borrowed basically word-for-word from the federal PKPA. See 28 U.S.C. § 1738A(c)(2)(B)(1) (1982).
The Texas version also excises a grammatically incorrect "which" and substitutes "that."
Of only slightly greater importance is the substitution of the specific measuring requirement of
"on the date of filing" from the PKPA for the less precise UCCJA standard of "at the time."
28 U.S.C. § 1738A(c)(2)(B)(ii)(I) (1982).
141. The Texas version of this ground borrows the explicit statement from the PKPA that
the required "significant connection" must be based on facts "other than mere physical presence in this state." Id.
142. E.g., Irving v. Irving, 682 S.W.2d 718, 721 (Tex. App.-Fort Worth 1985, no writ)
(applying "sufficient connection" test); Bolger v. Bolger, 678 S.W.2d 194, 196 (Tex. App.Corpus Christi 1984, writ refd n.r.e.) (construing PKPA).
143. A casual observer from outside Texas might think that "serious immediate question
concerning the welfare of the child" adds little but redundancy to the standard "abuse or
neglect" test of the UCCJA "emergency protection" ground. However, this "serious immediate question" language has been part of the Texas Family Code since its inception, with the
result that a substantial body of case law on the meaning of that terminology exists. The
draftsmen retained the old language to insure that continuity of decisionmaking was preserved
in this context. See, e.g., Forbes v. Wettman, 598 S.W.2d 231, 232 (Tex. 1980) (where health
and well-being of children was raised at habeas corpus hearing for return of children to father
after summer stay with mother); McElreath v. Stewart, 545 S.W.2d 955 (Tex. 1977) (holding
that the trial court erred in hearing evidence on matters other than the immediate welfare of
the child).
144. For example, in Hache v. Riley, 451 A.2d 971 (N.J. Super. 1982), the original decree
state, Florida, had lost jurisdiction because both the parents and the children had long since
moved away. Years later, the father, a California resident, snatched the kids by the simple
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tained in case the existence of a home state somehow might interfere
with a court's duty to protect a child from abuse or gross neglect.'
As per usual, the (a)(4) "default" ground brings up the rear. 146
Texas is not unique in enacting this type of variation to the standard UCCJA-although it is pretty lonely at the top. The states of

Tennessee

47

and Alaska1 48 have similar statutes. Far more impor-

tantly, one other statute of note has adopted the principle of "home
state priority," i.e., the federal Parental Kidnapping Prevention Act
of 1980 (PKPA).149 In fact, in all material parts this basic section
tracks the language of the PKPA virtually word for word. 5 0
The 1983 Texas Legislature had to choose between enacting the
standard version of the UCCJA, or passing a version incorporating
the variation supplied by the PKPA and followed by only one or two
other states. The full effect of the persuasive power of the federal
government can quickly be discerned; Texas sensibly opted to go with
the guys with the most tanks and airplanes. More importantly (and
surprisingly), at least in this single instance on this very narrow subject, Congress got it exactly right.
expedient of keeping them past the end of visitation, claiming that the children were being
neglected. The California court (a UCCJA state) did not hesitate to award him temporary
custody ex parte. Thereafter, the appropriate New Jersey court (another UCCJA state), as the
home state of the mother and the children, asserted its jurisdiction. In addition, that court also
found that New Jersey satisfied the "significant connection" grounds and the "substantial evidence" provisions, while finding that California was wanting in both these respects. On the
facts reported, the California court appears to have been justified in initially exercising the
"emergency jurisdiction" ground on at least a temporary, preserve-the-status-quo basis. But,
when the New Jersey court decided that the "emergency" ground was temporary only, and
that the final determination should and would be made by it, reportedly the California trial
court concurred. Id. at 973-74; see Bodenheimer, Interstate Custody: Initial Jurisdiction and
Continuing Jurisdiction under the UCCJA, 14 FAM. L.Q. 203, 225-26 (1981).
145. As noted earlier, there is a potential conflict between a "custody determination" and
a suit to terminate parental rights because of child abuse or neglect. See supra Commentary
accompanying section 11.52.
146. On one subject, the Texas version, the PKPA, and the UCCJA are in agreement, i.e.,
the default ground is subordinate to all other legitimate assertions of jurisdiction.
147. TENN. CODE ANN. § 36-6-203(a)(2)(A) (1984); see, e.g., Boyd v. Boyd, 653 S.W.2d
732, 735-36 (Tenn. Ct. App. 1983); Finney v. Finney, 619 S.W.2d 130, 133 (Tenn. Ct. App.
1981). However, modification of an original foreign decree by a Tennessee court is not dependent on "home state" jurisdiction, Cooper v. Hamilton, 688 S.W.2d 821, 823-24 (Tenn. 1985).
148. Alaska omits the "significant connection" ground entirely. AI.ASKA STAT.
§ 25.30.020 (1983); see Kimmons v. Heldt, 667 P.2d 1245, 1249 (Alaska 1983) (Alaska was the
home state, but California arguably had prior significant connections jurisdiction under its
law).
149. 28 U.S.C. § 1738A (c)(2)(B)(i) (1982).
150. See supra notes 137-38, 140.
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The PKPA mandates that a custody decree of one state shall be
enforced, and not modified, by sister states in conformity to a special,
restricted version of full faith and credit.' 5 1 But, this respect is required only for custody decrees rendered in accordance with the jurisdictional grounds established in the PKPA. Because the federal act
specifically provides a preference for "home state" jurisdiction over
"6significant connection" jurisdiction, 5 2 by following the congressional lead the Texas Legislature has insured that custody decrees entered by courts of this state are entitled to recognition, enforcement,
and nonmodification in every United States jurisdiction. Parenthetically, this statement is based on an assumption that the trial courts of
our sister states will follow the law (proving that hope springs eternal
even in the most cynical breast). The fate of interstate enforcement is
problematic for a custody decree issued by a state relying on the "significant connection" ground when another state was the "home state"
of the child at that time.
Subsections (b) and (c) state and restate the principle that the
mere physical presence of the child in Texas is not sufficient to convey
jurisdiction to make a custody determination.' 5 3
Subsection (d) provides a unique, much needed statutory clarification regarding jurisdiction to modify custody following an original
decree, which has long been the single most troublesome and controversial aspect of the UCCJA. Once again, Professor Weintraub accurately identifies the problem:
The UCCJA ameliorates the problem of continuing jurisdiction to
modify custody decrees by requiring the same nexus for modification as for the original decree. It is here, however, that the "significant connection" basis for jurisdiction is most subject to abuse.
For example, state X, the marital domicile, grants a divorce to the
parents and awards custody to the mother. The mother moves to
state Y with the child. The child returns to state X a few times a
year to visit the father, who still resides there. During one of these
151. 28 U.S.C. § 1738A (1982). The caption of § 1738A is "'Full faith and credit given to
child custody determinations," but the statute directs that prior decrees generally shall be
enforced and not modified. That disposes of the argument that a custody decree, which is
always modifiable, may be given "full faith and credit" and then immediately be modified by a
sister state. That particular card trick is not allowed under the PKPA. See Weintraub, Affecting the Parent-Child Relationship Without Jurisdiction Over Both Parents, 36 Sw. L.J. 1167
(1983).
152. 28 U.S.C. § 1738A (c)(2)(A)(i) (1982).
153. These subsections are standard UCCJA, although the Texas version added a similar
limitation to the significant connection ground for good measure.
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visits, the father petitions for modification of the decree. There is a
danger that state X will find that it has the requisite 'significant
connection' even though the child's 'home state' has been elsewhere for several years and information concerning the child's best
interests is much more readily available at the new home. Moreover, this problem is compounded, because the new home state
cannot modify the decree if state X retains jurisdiction to
modify. 154
Unfortunately, the UCCJA is so ambiguous and vague with regard to subsequent modifications that at least three separate views of

its requirements have emerged. This incredible division of opinion is
a measure of the weakness of the Act. Obviously, a well-conceived,
properly drafted "uniform act" would not be subject to such diverse
interpretations.

Probably the most extreme view of modification jurisdiction has
been taken by the late Professor Brigitte Bodenheimer, a co-drafter of
the UCCJA. She vigorously argued that the state of original decree

retains continuing exclusive jurisdiction over custody modification for
an extended, unspecified period of time.' 55 She believed that the original decree state may assert its continuing jurisdiction at its own discretion, or until all of the contestants and the child move away from
that original state, whichever comes first. It is up to the original court
to decline jurisdiction in favor of another state so long as one contestant continues to reside in the original forum.
Professor
Bodenheimer's statutory construction necessarily promotes the result
that the custodian and the child may be forever at the mercy of the
original court. Thus, it is as if an invisible rope is secured around the
waist of the custodian, who can be yanked back at any time from any
distance to defend a motion to modify custody.
The Commissioners' Note to "clarify" the Act in this regard
doesn't deal with the commonplace hypothetical discussed by Professor Weintraub, but rather conjures up a completely unrealistic set of
facts, and then even waffles on those, to wit:
154. Weintraub, supra note 116, at 272-73.
155. Bodenheimer, Interstate Custody: Initial Jurisdiction and Continuing Jurisdiction
under the UCCJA, 14 FAM. L.Q. 203, 216 (1981). Cases that uphold the Bodenheimer view of
strict continuing exclusive jurisdiction over modification even when the legal custodian and the
child have resided elsewhere (sometimes for longer than six months) include, e.g., Fry v. Ball,
544 P.2d 402, 406-07 (Colo. 1975); Ij re Custody of Helwig, 442 N.E.2d 1035, 1041 (Ind.
1982); Palm v. Superior Court of San Diego County, 97 Cal. App. 3d 456, 158 Cal. Rptr. 786
(1979); cf In re Ross, 630 P.2d 353, 360-63 (Or. 1981).
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For example, if custody was awarded to the father in state 1, where
he continued to live with the children for two years and thereafter
his wife kept the children in state 2 for 6-1/2 months (3-1/2 months
beyond her visitation privileges) with or without permission of the
husband, state 1 has preferred jurisdiction to modify the decree
despite the fact that state 2 has in the meantime become the "home
state" of the child . . . . [I]f the father . . . continued to live in
state 1, and let his wife keep the children for several years without
assertinghis custody rights and without visits of the children in state
1, modification jurisdiction of state 1 would cease.'5 6

A more useless hypothetical, providing less concrete guidance to lawyers and litigants, cannot be imagined.
Admittedly, the Bodenheimer view does have the virtue of simplicity. Sadly, it also relegates the custody of a child to treatment
much akin to litigation of a "property title." Any rights a child might
have to stability, to say nothing of having his fate decided in a forum
in which current evidence about his circumstances is available, is totally ignored. 5 7 Frankly, it is not sufficient for the UCCJA merely to
make the obligatory statement that punitive modifications are to be
avoided.' 5 8 And, it just won't do to express a pious hope that the
original decree court "should defer" to an out-of-state court better
situated to make a considered judgment about the present status of
the child.'" 9 Unfortunately the UCCJA does just that, without pro156. Uniform Child Custody Jurisdiction Act § 14, 9 U.L.A. 154 (1979) (Commissioners'
Note) (emphasis added).
157. Perhaps those who have argued in vain for separate legal representation of children in
custody cases should be given a rehearing. See Ardagh, California Civil Code Section 4606:
Separate Representation in Dissolution Custody Proceedings, 14 U.S.F.L. REv. 571 (1980):
Berdon, A Child's Right to Counsel in a Contested Custody Proceeding Resulting From a Termination of the Marriage, 50 CONN. B.J. 150 (1976); Bersoff. Representation.jbr Children in Cuistody Decisions: All That Glitters is Not Gault. 15 J. FXM. L. 27 (1976-77); Note, LaVtyeringJbr
the Child: Principles of Representation in Custody and Visitation Disputes Arising from Divorce.
87 YALE L.J. 1126, 1129 (1978).
158. Commissioners' Note to UCCJA § 14, states:
Respect for the continuing jurisdiction of another state ... will serve the purposes
of this Act only if the prior court will assume a corresponding obligation to make no
changes in the existing custody arrangement which are not required for the good of
the child. If the court overturns its own decree in order to discipline a mother or
father, with whom the child had lived for years. for failure to comply with an order
of the court, the objective of greater stability of custody decrees is not achieved.
Uniform Child Custody Jurisdiction Act § 14. 9 U.L.A. 155 (1979) (Commissioners' Note).
159. Commissioners' Note to UCCJA section 7. states:
The purpose of this provision is to encourage judicial restraint in exercising jurisdiction whenever another state appears to be in a better position to determine custody of
a child. It serves as a second check on jurisdiction once the test of sections 3 or 14
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viding teeth to enforce these optimistic wishes. Certainly if anything
is clear from our national experience on this subject, it is that some
trial judges are excessively susceptible to ruling in custody cases for
the local lawyer and the local client-voter, and devil take the hindmost. Moreover, even the most conscientious anti-child-snatching,
pro-UCCJA judge will be hard pressed to follow the Act when an
erroneous or excessive result appears to be compelled. If the Act calls
for recognition of a modification that appears to be based on punitive
reasons, or made by a poorly informed, apparently inappropriate
court, the push has really come to shove. But, a refusal to enforce
what appears to be a "bad" decision from a foreign court is just exactly the stuff that hometown decisions are made of."6
Because a harsh, unfair outcome is possible under the
Bodenheimer view-indeed, necessarily some decisions will be just
that-her statutory construction of this aspect of the Act has not been
uniformly accepted by the courts. Many sensibly have held that such
a result would be manifestly contrary to the interest of the child involved. But, such disputes resuscitate the concurrent jurisdiction doctrine at the modification stage, providing an opportunity for both the
original decree state and the new home state of the child to claim
overlapping, concurrent jurisdiction. If both states determine that
modification jurisdiction may be exercised, presumably on a firstcome, first-served basis,'' a perfect example of a "slippery slope" is
presented. Such construction of the UCCJA must inevitably lead to a
return full circle to the bad old days, and "snatch-and-run" will be
has been met . ... [T]his section stresses interstate judicial communication and
cooperation. When there is doubt as to which is the more appropriate forum. the
question may be resolved by consultation and cooperation among the courts
involved.
Uniform Child Custody Jurisdiction Act § 7, 9 U.L.A. 139 (1979) (Commissioners' Note).
160. In one of the cases cited above as upholding the Bodenheimer view of strict continuing modification jurisdiction, a stirring dissent claimed that the foreign modification was "punitive" and thereby "void." Palm v. Superior Court. 97 Cal. App. 3d 456, 480-81. 158 Cal.
dissenting). Sadly, this monumental loophole was actuRptr. 786, 800 (1979) (Staniforth, J.,
ally suggested by Professor Bodenheimer herself. See Bodenheimer, Progress Under the Uniform Child Custody Jurisdiction Act and Remaining Problems: Punitive Decrees, Joint Custodv.
and Excessive Modifications, 65 CAL. L. Risv. 978, 1003-04 (1977). If a court of one UCCJA
state can sit in an appellate capacity over the decisions of a court in another UCCJA state, it
might be best to set fire to the whole shootin' match.
161. E.g., Schlumpf v. Superior Court, 79 Cal. App. 3d 892. 145 Cal. Rptr. 190 (1978)
(explaining concurrent modification jurisdiction of both California and Wyoming); Paltro%% v,
Paltrow, 376 A.2d 1134 (Md. C1. Spec. App. 1977).
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amended by the addition of a "file-first" caveat at the modification
level.
On rare occasion, courts have taken yet a third position, holding
that the original decree state loses its authority to modify custody
' 62
when the legal custodian and the child acquire a "new home state,"'
while others have recognized that continuing jurisdiction does not last
forever, but dissipates over time. 63 Unfortunately this erosion of
''significant connection" jurisdiction does not occur in a regular or
predictable fashion. If this decision is left to the court of original jurisdiction to evaluate by whatever basis employed by that particular
judge, e.g., reasoned analysis, biased predilections, or Ouija board, all
the problems of forcing the custodian to return to "home base" remain. If this decision is made by a court in a second state, distinguishing the outcome from a "plain vanilla hometown decision" is
almost impossible. This approach has evoked harsh criticism. For
example, Professor Bodenheimer decried the view that a loss of continuing jurisdiction can ever be automatic, stating that it is a "myth"
to construe the UCCJA in such a fashion. 164
Whether the unmodified UCCJA actually does call for retention
of continuing jurisdiction by the original decree state for as long as
one contestant continues to reside in the state and a local judge can be
convinced that the state has "significant connection" has not been decided. But such an outcome is unsound public policy. It is eminently
more sensible to predetermine that the "new home state" of the child,
i.e., of six months or more duration, will inevitably be in a better position to evaluate the evidence regarding the child's current situation
(or close enough to inevitable to dissipate concern on the subject).
Even if a rare exception could be hypothesized to demonstrate that
this is not always, always true, the cost of not mandating restraint is
too high. Experience has shown that far too many trial judges will
exercise jurisdiction in child custody matters when they should
not 6 -the very genesis of the term "hometown decision."
162. Hegler v. Hegler, 383 So. 2d 1134, 1136-37 (Fla. App. 1980).
163. E.g., Siegel v. Siegel, 84 Ill. 2d 212, 227-29, 417 N.E.2d 1312. 1318-19 (1981): Turley
v. Griffin, 508 S.W.2d 764, 764 (Ky. App. 1974).
164. Bodenheimer, supra note 155 at 216-19.
165. Texas trial courts are not imnlulle from this disease, as witnessed by the difficulties
that the Texas Supreme Court has encountered in enforcing the "automatic habeas corpusprovided by Texas Family Code section 14.10. e.g.. Marshall v. Wilson, 616 S.W.2d 932, 934
(Tex. 1981); Forbes v. Wettman,. 598 S.W.2d 231. 232 (Tex. 1980): Standley v. Stewart. 539
S.W.2d 882, 883 (Tex. 1976).
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The Texas Legislature has twice determined by statute that the
order of the day in this state is to mandate judicial restraint in modification of custody after the child and custodian have established a new
home state. In fact, dissatisfaction with the failure of the Act to provide an "automatic" termination of modification of custody jurisdiction was a fundamental reason for the delay in full adoption of the
UCCJA in Texas, as evidenced by the enactment of selected portions
of the UCCJA in 1979.'66 When the out-of-state pressure became too
great and the legislature finally bit the uniform bullet in 1983, this
restrictive philosophy was continued by a reenactment of an updated
version of the predecessor statute providing the limitation in Subsection (d). 167
At present Texas seems to be the only state to accomplish restraint of custody modification by statute-known to aficionados as
the self-purging statute. The court of original and continuing jurisdiction is forbidden to exercise that power once the custodian and the
child have established a new home state "unless the action to modify
was filed before the new home state was acquired." Texas thereby
retains its unique position of predetermining that a new "home state"
is rebuttably presumed to be the forum best situated to decide modification of custody. That state is far better equipped to evaluate the
current circumstances of the child, while the evidence about the circumstances of the child likely to be available to the original state will
be stale at best, and nonexistent at worst. In truth, the continued
residence of the noncustodial parent in the decree state may very well
be regarded as relatively irrelevant insofar as the child's interests are
concerned. The Fifth Circuit recently faced-and passed-a test on
the self-purging statute, noting that:
[T]he Texas Legislature intended that the exception to continuing
jurisdiction contained in [section] 11.53(d) encompasses only modifications in managing conservatorship . . . . The legislation prohibits the Texas court from exercising continuing jurisdiction to
change child custody long after the custodian and child have ac166.

Partial acceptance of UCCJA principles was given by the enactment of Tl-x. FxsM.
§ 10, 1983 Tex. Gen.
Laws 709.
167. Mandatory judicial restraint regarding modification of custody was first developed in
the 1979 enactment of Texas Family Code section 11.052 (repealed 1983). See Medellin v.
Dillon, 633 S.W.2d 786 (Tex. 1982); Smith. Texas Family Code SywnpositmChapter II.
Parent and Child: General Provisions, 13 Ti-x. Titcii L. Ri.v. 799. 831 (1982).
CODE ANN. § 11.052 in 1979 repealed by Act of May 20, 1983, ch. 160,
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quired a new "home state.""'
All of this requires some minimal faith that the ability to determine custody matters is not unique to judges of a single state. But, it
is as likely that a trial judge in another jurisdiction will be as wise and
humane as a local official as it is that such a person will have less
desirable traits in greater proportion than a local judge. But this is
inherent in the human condition, and not even a uniform act can provide a cure for it.
One final aspect of the self-purging statute might have been overlooked, but fortunately the Fifth Circuit accurately pointed the way
for Texas courts in this regard. That is, under subsection (d) the original court does not lose jurisdiction to enforce its own decree, or to
modify other aspects of that decree. As the federal court stated:
"Texas has continuing jurisdiction, regardless of the residence of the
parent with custody, over modification of visitation and child support
obligations ....
""'9 If the stay-at-home noncustodial parent wants
to relitigate these issues, access to the original Texas court is retained.
Only if custody itself is in dispute must the noncustodian submit to
the home state jurisdiction of the child. Thus, that imaginary rope
tied around the waist of the peripatetic custodian may be used to pull
him or her back to Texas for limited purposes, but it has been severed
by the legislature insofar as a custody modification is concerned.
Although the statute is silent on the subject, principles of res judicata
and full faith and credit will satisfactorily handle a situation in which
custody and all its related issues have been relitigated in another state;
in such a case, the original court will lose its continuing jurisdiction
over every aspect of the parent-child relationship.
The Texas position contrasts sharply with the majority of other
jurisdictions, which display a notable lack of self-restraint on this subject. Even the federal PKPA, which improved on the UCCJA provision for asserting original jurisdiction, did not improve it in this
regard, and at least one noted commentator, Professor Henry H. Foster, has determined that the unfortunate policies created by the Act
have been made even worse.' 70 The PKPA provides that the original
168. Heartfield v. Heartfield, 749 F.2d 1138, 1142 (5th Cir. 1985). Not all courts have
been so accurate in their construction of the statute. In P. v. P., 454 N.Y.S.2d 202 (N.Y. Fam.
Ct. 1982), the court misconstrued Texas law (then section 11.052) as relinquishing all modification jurisdiction after the managing conservator and the child have resided elsewhere for six
months. Id. at 206.
169. Heartfield, 749 F.2d at 1143.
170. See Foster, Child Custody Jurisdiction: UCCJA and PKPA, 27 N.Y.L. REV. 297,
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decree state retains continuing jurisdiction for "as long as" the original state law allows and that state "remains the residence of the child
or of any contestant."" '' This was a slight improvement over the prevailing American view that the original court has the option of retaining jurisdiction virtually forever, regardless of when, where, and for
how long the custodian and the child might have moved to another
state. In seeking certainty where the UCCJA was excessively ambiguous, the PKPA made what can most charitably be labeled "a terrible
compromise." The federal statute vests authority to modify custody
with the original decree state to an unconscionable degree. At least
the UCCJA has the saving grace of providing guidance through its
provisions for forum non conveniens, first-lawsuit-filed, and unclean
hands. 7 2 The PKPA grants almost unlimited power to the original
decree state to control the lives of nonresident custodians and children. Sadly, Congress either was unaware or unable to make the hard
choice between "permanent" jurisdiction or a specific time limitation
on the assertion of jurisdiction. By ultimately yielding to the vagaries
of state law, the feds have made this aspect of the system even more
unfortunate. Hope, being eternal, may eventually become reality as
other states recognize the wisdom of the Texas variation to the
73
UCCJA. 1

§ 11.54.

Notice and Opportunity to be Heard

Before making a custody decree based on jurisdiction established
under this subchapter, reasonable notice and opportunity to be heard
must be given to the contestants, to any parent whose parental rights
have not been previously terminated, and to any person who has physical custody of the child. If any of these persons is outside this state,
299-304, 307-10 (1981) (published approx. Jan. 1983). Professor Foster has bitter criticism of
the PKPA provisions on modification jurisdiction, correctly arguing that it was foolish for
Congress to enshrine the "original home state." On the other hand, his defense of UCCJA
"flexibility" for initial and modification jurisdiction is unwise. I prefer the Texas way, which
incidentally Professor Foster labels as "esoteric." Id. at 329.
171. 28 U.S.C. § 1738A(d) (1982).
172. See TEX. FAM. CODE ANN. §§ 11.56-.58 (Vernon Pamph. Supp. 1986) (UCCJA

§§ 6-8).
173. On two prior occasions I have urged this position in print. See Sampson, What's
Wrong with the UCCJA?, 3 FAM. ADvoc. No. 4 at 28 (1981); Sampson & Tindall, The UCCJA
Comes to Texas, as Amended, Interpreted, and Improved, 46 TEX. B.J. 1096 (1983). To date I
have not received any fan mail from the Commissioners.
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notice and opportunity to be heard must be given under Section 11.55
of this code.
Commentary
The Texas Act does not vary in any material respect from the
Uniform Act.

§ 11.55.

Notice to Persons Outside This State; Submission to
Jurisdiction

(a) Notice required for the exercise of jurisdiction over a person outside this state must be given in a manner reasonably calculated
to give actual notice and may be:
(1) by personal delivery outside this state in the manner
prescribed for service of process within this state;
(2) in the manner prescribed by the law of the place in
which the service is made for service of process in that place in
an action in any of its courts of general jurisdiction;
(3) by any form of mail addressed to the person to be
served and requesting a receipt, subject to the requirements of
the Texas Rules of Civil Procedure; or
(4) as directed by the court, including publication, if other
means of notification are ineffective, subject to the requirements
of the Texas Rules of Civil Procedure.
(b) Notice under this section must be delivered, mailed, or published with sufficient time to allow for filing of an answer before any
hearing in this state, in accordance with the Texas Rules of Civil Procedure applicable to the filing of an original lawsuit. Each party
whose rights, privileges, duties, or powers may be affected by the action is entitled to receive notice by citation and shall be commanded
to appear by filing a written answer. Thereafter, the proceedings
shall be as in civil cases generally.
(c) Proof of service outside this state may be made by the affidavit of the individual who made the service, or in the manner prescribed by the law of this state, by the order under which the service
is made, or by the law of the place in which the service is made. If
service is made by mail, proof may be a receipt signed by the addressee or other evidence of delivery to the addressee.
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(d) Notice is not required if a person submits to the jurisdiction
of the court.
Commentary
Subsections (a) and (b) conform the Texas UCCJA to the Texas
Rules of Civil Procedure, rather than creating a new body of statutory
procedures. In fact, this provides more notice to out-of-state litigants
than is suggested by the Uniform Act.' 74 It should be kept in mind
that service of notice due to a nonresident is independent of the question of whether long arm jurisdiction over the absent parent may be
validly asserted under Texas law.' 7 5 Under modern theory, custody is
a status adjudication based on a claim over the subject matter, while
in personam jurisdiction depends on considerations of reasonableness
and nexus. In either event, notice and opportunity to be heard must
be afforded to an out-of-state litigant.
Subsections (c) and (d) do not vary in any material respect from
the Uniform Act.
§ 11.56.

Simultaneous Proceedings in Other State

(a) A court of this state may not exercise its jurisdiction under
this subchapter if, at the time of filing the petition, a proceeding concerning the custody of the child was pending in a court of another
state exercising jurisdiction substantially in conformity with this subchapter, unless the proceeding is stayed by the court of the other state
because this state is a more appropriate forum or for other reasons.
(b) Before hearing the petition in a custody proceeding, the
court shall examine the pleadings and other information supplied by
the parties under Section 11.59 of this code and shall consult the child
custody registry established under Section 11.66 of this code concerning the pendency of proceedings with respect to the child in other
states. If the court has reason to believe that proceedings may be
pending in another state, it shall direct an inquiry to the state court
administrator or other appropriate official of the other state.
(c) If the court is informed during the course of the proceeding
that a proceeding concerning the custody of the child was pending in
174. The Uniform Act suggests by way of bracketed language that either 10 or 20 days
will be an appropriate time to allow for the respondent to file an answer. TEX. R. Civ. P. 101
provides that an answer is due "on the next Monday following the expiration of 20 days," thus
allowing nonresidents a slightly greater opportunity to respond. Id.
175. See supra Commentary to § 11.051.
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another state before the court assumed jurisdiction, it shall stay the
proceeding and communicate with the court in which the other proceeding is pending to the end that the issue may be litigated in the
more appropriate forum and that information be exchanged in accordance with Sections 11.69 through 11.72 of this code. If a court of this
state has made a custody decree before being informed of a pending
proceeding in a court of another state, it shall immediately inform
that court of the fact. If the court is informed that a proceeding was
commenced in another state after it assumed jurisdiction, it shall likewise inform the other court to the end that the issues may be litigated
in the more appropriate forum.
Commentary
Although the language of this section does not vary in any material way from the Uniform Act, there may be an important difference
in the result because Texas has determined that the "home state"
ground is dominant over the "significant connection" ground.' 7 6
Under typical UCCJA proceedings, disputes between two or more
states with concurrent jurisdiction to make a custody determination
are settled on a "first-come, first-served" basis, without regard to
which of the "two major" grounds has been asserted in the first lawsuit. The "home state" preference in Texas law probably means that
the phrase "exercising jurisdiction substantially in conformity with
this act" will take on a special meaning. If Texas is the home state of
the child, and another state merely has significant connections, a
court of this state is not required to, and probably should not, defer to
the other state even if the rival lawsuit in that state was filed first in
time. Similarly, if the assertion of Texas jurisdiction is based on a
''significant connection," a later suit filed in the child's home state
should cause the Texas court to defer.

§ 11.57.

Inconvenient Forum

(a) A court that has jurisdiction under this chapter to make an
initial or modification decree may decline to exercise its jurisdiction
any time before making a decree if it finds that it is an inconvenient
176. See Irving v. Irving, 682 S.W.2d 718, 721-22 (Tex. App.-Fort Worth 1985, writ
dism'd w.o.j.); Soto-Ruphuy v. Yates. 687 S.W.2d 19. 21-22 (Tex. App.-San Antonio 1984.
no writ).
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forum to make a custody determination under the circumstances of
the case and that a court of another state is a more appropriate forum.
(b) A finding of inconvenient forum may be made on the court's
own motion or on the motion of a party or a guardian ad litem or
other representative of the child.
(c) In determining if it is an inconvenient forum, the court shall
consider if it is in the best interest of the child that another state
assume jurisdiction. For this purpose it may take into account the
following factors, among others:
(1) if another state is or recently was the child's home
state;
(2) if another state has a closer connection with the child
and his family or with the child and one or more of the
contestants;
(3) if substantial evidence concerning the child's present
or future care, protection, training, and personal relationships is
more readily available in another state;
(4) if the parties have agreed on another forum that is no
less appropriate; and
(5) if the exercise of jurisdiction by a court of this state
would contravene any of the purposes stated in Section 11.51 of
this code.
(d) Before determining whether to decline or retain jurisdiction, the court may communicate with a court of another state and
exchange information pertinent to the assumption of jurisdiction by
either court with a view to assuring that jurisdiction will be exercised
by the more appropriate court and that a forum will be available to
the parties.
(e) If the court finds that it is an inconvenient forum and that a
court of another state is a more appropriate forum, it may dismiss the
proceedings, or it may stay the proceedings on condition that a custody proceeding be promptly commenced in another named state or
on any other conditions that may be just and proper, including the
condition that a moving party stipulate his consent and submission to
the jurisdiction of the other forum.
(f) The court may decline to exercise its jurisdiction under this
subchapter if a custody determination is incidental to an action for
divorce or another proceeding while retaining jurisdiciton over the
divorce or other proceeding.
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(g) If it appears to the court that it is clearly an inappropriate
forum, it may require the party who commenced the proceedings to
pay, in addition to the costs of the proceedings in this state, necessary
travel and other expenses, including attorney's fees, incurred by other
parties or their witnesses. Payment is to be made to the clerk of the
court for remittance to the proper party.
(h) On dismissal or stay of proceedings under this section, the
court shall inform the court found to be the more appropriate forum
of this fact or, if the court that would have jurisdiction in the other
state is not certainly known, shall transmit the information to the
court administrator or other appropriate official for forwarding to the
appropriate court.
(i) Any communication received from another state informing
this state of a finding of inconvenient forum because a court of this
state is the more appropriate forum shall be fileal in the custody registry of the appropriate court. On assuming jurisdiction, the court of
this state shall inform the original court of this fact.
§ 11.58.

Jurisdiction Declined by Reason of Conduct

(a) If the petitioner for an initial decree has wrongfully taken
the child from another state or has engaged in similar reprehensible
conduct, the court may decline to exercise jurisdiction if this is just
and proper under the circumstances.
(b) Unless required in the interest of the child, the court may
not exercise it jursidiction to modify a custody decree of another
state if the petitioner, without consent of the person entitled to custody, has improperly removed the child from the physical custody of
the person entitled to custody or has improperly retained the child
after a visit or other temporary relinquishment of physical custody.
If the petitioner has violated any other provision of a custody decree
of another state, the court may decline to exercise its jurisdiction if
this is just and proper under the circumstances.
(c) In an appropriate case, a court dismissing a petition under
this section may charge the petitioner with necessary travel and other
expenses, including attorney's fees, incurred by other parties or their
witnesses.
§ 11.59.
(a)

Information Under Oath to be Submitted to the Court
Unless all the contestants are residing in this state, every
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party in a custody proceeding in his first pleading or in an affidavit
attached to that pleading shall give information under oath as to the
child's present address, the places where the child has lived within the
last five years, and the names and present addresses of the persons
with whom the child has lived during that period. In this pleading or
affidavit every party shall further declare under oath whether:
(1) he has participated (as a party, witness, or in any other
capacity) in any other litigation concerning the custody of the
same child in this or any other state;
(2) he has information of any proceeding concerning the
child pending in a court of this or any other state; and
(3) he knows of any person not a party to the proceedings
who has physical custody of the child or claims to have custody
or visitation rights with respect to the child.
(b) If the declaration as to any of the items in Subsection (a) of
this section is in the affirmative, the declarant shall give additional
information under oath as required by the court. The court may examine the parties under oath as to details of the information furnished
and as to other matters pertinent to the court's jurisdiction and the
disposition of the case.
(c) Each party has a continuing duty to inform the court of any
custody proceeding concerning the child in this or any other state of
which he obtained information during this proceeding.
§ 11.60.

Additional Parties

(a) If the court learns from information furnished by the parties under Section 11.59 of this code or from other sources that a
person not a party to the custody proceeding has physical custody of
the child or claims to have custody or visitation rights with respect to
the child, it shall order that the person:
(1) be joined as a party; and
(2) be notified of the pendency of the proceeding and of his
joinder as a party.
(b) If the person joined as a party is outside this state, he must
be served with process or otherwise notified in accordance with Section 11.55 of this code.
§ 11.61.
(a)

Appearance of Parties and the Child
The court may order any party to the proceeding who is in
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this state to appear personally before the court. If that party has
physical custody of the child, the court may order that he appear personally with the child.
(b) If a party to the proceeding whose presence is desired by
the court is outside this state, with or without the child, the court may
order that the notice given under Section 11.55 of this code include a
statement directing that party to appear personally, with or without
the child, and declaring that failure to appear may result in a decision
adverse to that party.
(c) If a party to the proceeding who is outside this state is directed to appear under Subsection (b) of this section or desires to
appear personally before the court, with or without the child, the
court may require another party to pay to the clerk of the court travel
and other necessary expenses of the party appearing and of the child
if this is just and proper under the circumstances.
§ 11.62.

Binding Force and Res Judicata Effect of Custody
Decree

A custody decree of a court of this state that has jurisdiction
under Section 11.53 of this code binds all parties who have been
served in this state or notified in accordance with Section 11.55 of
this code or who have submitted to the jurisdiction of the court and
who have been given an opportunity to be heard. As to these parties,
the custody decree is conclusive as to all issues of law and fact decided and as to the custody determination made, unless and until that
determination is modified.
§ 11.63.

Recognition of Out-of-State Custody Decrees

The courts of this state shall recognize and enforce an initial or
modification decree of a court of another state that had assumed jurisdiction under statutory provisions substantially in according with
this subchapter or that was made under factual circumstances meeting the jurisdictional standards of this subchapter, so long as this decree has not been modified in accordance with jurisdictional
standards substantially similar to those of this subchapter.
§ 11.64.

Modification of Custody Decree of Another State

(a) If a court of another state has made a custody decree, a
court of this state may not modify the decree unless:
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(1) it appears to the court of this state that the court that
rendered the decree does not have jurisdiction under jurisdictional prerequisites substantially in accordance with this subchapter or has declined to assume jurisdiction to modify the
decree; and
(2) the court of this state has jurisdiction.
(b) If a court of this state is authorized under Subsection (a) of
this section and Section 11.58 of this code to modify a custody decree
of another state, it shall give due consideration to the transcript of the
record and other documents of all previous proceedings submitted to
it in accordance with Section 11.72 of this code.
§ 11.65.

Filing and Enforcement of Custody Decree of Another
State

(a) On payment of proper fees, a certified copy of a custody
decree of another state may be filed in the office of the clerk of any
district court or other appropriate court of this state. The clerk shall
treat the decree in the same manner as a custody decree of a district
court or other appropriate court of this state. A custody decree so
filed has the same effect and shall be enforced in like manner as a
custody decree rendered by a court of this state.
(b) A person whose violation of a custody decree of another
state makes it necessary to enforce the decree in this state may be
required to pay necessary travel and other expenses, including attorney's fees, incurred by the party entitled to the custody or his
witnesses.
§ 11.66.

Registry of Out-of-State Custody Decrees and
Proceedings

The clerk of each district court or other appropriate court shall
maintain a registry in which he shall enter:
(1) certified copies of custody decrees of other states received for filing;
(2) communications as to the pendency of custody proceedings in other states;
(3) communications concerning a finding of inconvenient
forum by a court of another state; and
(4) other communications or documents concerning custody proceedings in another state that may affect the jurisdiction
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of a court of this state or the disposition to be made by it in a
custody proceeding.
§ 11.67.

Certified Copies of Custody Decree

The clerk of the district court or other appropriate court of this
state at the request of the court of another state or at the request of
any person who is affected by or has a legitimate interest in a custody
decree, shall, on payment of proper fees, certify and forward a copy of
the decree to that court or person
§ 11.68.

Taking Testimony in Another State

In addition to other procedural devices available to a party, any
party to the proceeding or a guardian ad litem or other representative
of the child may adduce testimony of witnesses, including parties and
the child, by deposition or otherwise, in another state. The court on
its own motion may direct that the testimony of a person be taken in
another state and may prescribe the manner in which and the terms
on which the testimony shall be taken.
§ 11.69.

Hearings and Studies in Another State; Orders to Appear

(a) A court of this state may request the appropriate court of
another state to hold a hearing to adduce evidence, to order a party to
produce or give evidence under other procedures of that state, to have
social studies made with respect to the custody of a child involved in
proceedings pending in the court of this state, and to forward to the
court of this state certified copies of the transcript of the record of the
hearing, the evidence otherwise adduced, or any social studies prepared in compliance with the request. The cost of the services may be
assessed against the parties or, if necessary, ordered paid by the state
as costs of court.
(b) A court of this state may request the appropriate court of
another state to order a party to custody proceedings pending in the
court of this state to appear in the proceedings, and if that party has
physical custody of the child, to appear with the child. The request
may state that travel and other necessary expenses of the party and of
the child whose appearance is desired will be assessed against another
party or will otherwise be paid.
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§ 11.70. Assistance to Courts of Other States
(a) On request of the court of another state, the courts of this
state that are competent to hear custody matters may order a person
in this state to appear at a hearing to adduce evidence or to produce
or give evidence under other procedures available in this state or may
order social studies to be made for use in a custody proceeding in
another state. A certified copy of the transcript of the record of the
hearing or the evidence otherwise adduced and any social studies prepared shall be forwarded by the clerk of the court to the requesting
court.
(b) A person in this state may voluntarily give his testimony or
statement in this state for use in a custody proceeding outside this
state.
(c) On request of the court of another state, a competent court
of this state may order a person in this state to appear alone or with
the child in a custody proceeding in another state. The court may
condition compliance with the request on assurance by the other state
that state travel and other necessary expenses will be advanced or
reimbursed.
§ 11.71.

Preservation of Documents for Use in Other States

In any custody proceeding in this state, the court shall preserve
the pleadings, orders, and decrees, any record that has been made of
its hearings, social studies, and other pertinent documents until the
child reaches 18 years of age or in accordance with the law of this
state. On appropriate request of the court of another state and payment of proper fees, the court shall forward to the other court certified copies of the documents.
§ 11.72.

Request for Court Records of Another State

If a custody decree has been rendered in another state concerning a child involved in a custody proceeding pending in a court of this
state, the court of this state on taking jurisdiction of the case may
request of the court of the other state a certified copy of the transcript of any court record and other documents mentioned in Section
11.71 of this code.
§ 11.73.

International Application

The general policies of this subchapter extend to the interna-
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tional area. The provisions of this subehapter relating to the recognition and enforcement of custody decrees of other states apply to
custody decrees and decrees involving legal institutions similar in nature to custody institutions rendered by appropriate authorities of
other nations if reasonable notice and opportunity to be heard were
given to all affected persons.
§ 11.74.

Priority

On the request of a party to a custody proceeding that raises a
question of existence or exercise of jurisdiction under this subchapter, the case shall be given calendar priority and handled
expeditiously.
§ 11.75.

Short Title

This subchapter may be cited as the Uniform Child Custody Jurisdiction Act.
Commentary-§ 11.57 through § 11. 75
The balance of the Texas Act does not vary in any material respect from the Uniform Act, although a few minor alterations to the
uniform language are made. 7 7
177. TEX. FAM. CODE ANN. § 11.59(a) -requires that an affidavit regarding the child's
residence during the past five years is necessary only if the parties reside in different states. The
draftsmen saw no reason to require the verification of pleading if all parties reside in Texas.
Hawaii and Minnesota have similar exceptions: HAWAII REV. STAT. §§ 583-1-26 (Supp.
1975); MINN. STAT. ANN. §§ 518A.01-.25 (West Supp. 1979). Incidentally, attorneys in practice in UCCJA states have told me in conversation that the requirement of an affidavit is often
ignored or frequently overlooked.
Sections 11.65 and 11.67 state that the duties of the court clerk are subject to the payment
of "proper fees" in order to insure that the Act will not be construed as mandating compliance
even in the absence of the payment of fees. TEX. FAM. CODE ANN. §§ 11.65, 11.67 (Vernon
Pamph. Supp. 1986).
Section 11.71 requires preservation of records in accordance with "state law" to avoid
imposition of a duty for court reporters to retain stenographic notes for as long as eighteen
years, as suggested by the Uniform Act. TEX. FAM. CODE ANN. § 11.71 (Vernon Pamph.
Supp. 1986).
The Texas version omits section 27, [Repeal], and section 28, [Time of Taking Effect] of
the standard act. The Legislative Council prefers that such provision not be enacted as part of
the organic law, but rather remain as "unfindable" relics of the session laws. On occasion, this
policy causes problems. For example, the transition section to fill the gap between the Family
Code era and pre-1974 era was almost permanently lost in the shuffle. See Act of June 15,
1973, ch. 543, § 4, 1973 Tex. Gen. Laws 1459.
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Rights, Privileges, Duties, and Powers of Parent

Except as otherwise provided by judicial order or by an affidavit
of relinquishment of parental rights executed under Section 15.03 of
this code, the parent of a child has the following rights, privileges,
duties, and powers:
(1) the right to have physical possession of the child and to
establish its legal domicile;
(2) the duty of care, control, protection, moral and religious training, and reasonable discipline of the child;
(3) the duty to support the child, including providing the
child with clothing, food, shelter, medical care, and education;
(4) the duty, except when a guardian of the child's estate
has been appointed, to manage the estate of the child, including
the power as an agent of the child to act in relation to the child's
estate if the child's action is required by a state, the United
States, or a foreign government;
(5) the right to the services and earnings of the child;
(6) the power to consent to marriage, to enlistment in the
armed forces of the United States, and to medical, psychiatric,
and surgical treatment;
(7) the power to represent the child in legal action and to
make other decisions of substantial legal significance concerning
the child;
(8) the power to receive and give receipt for payments for
the support of the child and to hold or disburse any funds for the
benefit of the child;
(9) the right to inherit from and through the child; and
(10) any other right, privilege, duty, or power existing between a parent and child by virtue of law.
Commentary
The 1983 amendment to this section is a classic example of legislative confusion. According to the sponsors, the changes were needed
to authorize a parent to enter into an agreement with all persons having an interest in certain property in order to exempt that property
from estate and gift taxes under the federal tax code."8 Unfortunately, no such exemption exists. Instead, the tax section in question
178.

I.R.C. § 2032A (1985).
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merely allows all persons having an interest in qualified property of
the decedent to enter into an agreement to have the property valued
for tax purposes on its qualified use in lieu of its fair market value. 7 9
It is doubtful, however, that the amendment achieves this meritorious
purpose. Under the relevant code section and the regulations, the decision to apply for such a valuation is elective, and any agreement
entered into is voluntary. The literal language of the amendment to
section 12.04, however, grants the power to agree only if the child's
action is "required." This also leads to a potential problem of overbreadth. The amendment not only grants power to act on behalf of
the child's estate if action is required by the feds, but also if it is required by a state or foreign government. Just what possible fact situations this might apply to remain unclear. In the interim since the
passage of the amendment, there has been no reported court action
(as would have been predicted).
§ 12.06.

Denial of Paternity

(a) In any suit affecting the parent-child relationship, other
than a suit under Chapter 13 of this code, a man is entitled to deny his
paternity of the child who is the subject of the suit and who was born
or conceived during the marriage of the man and the mother of the
child. The question of paternity under this section must be raised by
an express statement denying paternity of the child in the man's
pleadings in the suit, without regard to whether the man is a petitioner or respondent.
(b) In any suit in which a question of paternity is raised under
this section, the court shall conduct the pretrial proceedings and order the blood tests as required in a suit under Chapter 13 of this code.
(c) In any suit in which a question of paternity is raised under
this section, the man who is denying his paternity of the child has the
burden of establishing that the man is not the father of the child.
Commentary
The 1983 addition of this provision constitutes a historic alteration of the presumption of legitimacy for children born during a marriage. In 1777 Lord Mansfield conjured up a rule of evidence out of
thin air to the effect that neither spouse could testify in such a manner
179.

Id. at (a)(1), (d)(2); Treas. Reg. § 20.2032A-3(a).
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as to bastardize a child born during a marriage. 8 1 Over the years,
Texas caselaw retained this rule in a form that prohibited both
spouses from testifying about alleged nonaccess by the husband where
such evidence would make the child illegitimate.'
In 1975 the Texas
Supreme Court struck down this version of the rule, holding that
either the husband or the wife could testify as to nonaccess, impotence, or sterility." 2 However, an irrebuttable presumption of legitimacy continued in effect if a nonsterile husband and his wife were
cohabiting at the time of the conception of the child. 8 3 Of course, it
remained possible for a claim of nonaccess to be disputed. In such an
instance, resolution of the resultant swearing-match was left to the
usual means, i.e. a subjective evaluation of credibility by the fact
finder. 4
New section 12.06 reverses that prior caselaw which disallowed
demands for blood tests by disaffected husbands. 8 5 Moreover,
whether nonaccess is alleged is no longer relevant-the demand may
be made by a husband challenging the paternity of children born to
his wife even if the parties were living together as husband and wife at
the time of conception. The only obvious limitation is that this issue
180. In Goodnight v. Moss, 98 Eng. Rep. 1257 (Ct. Ch. 1777), Lord Mansfield decreed
that neither spouse would "be permitted to say after marriage that they have had no connection, and therefore that the offspring is suprious.
...Id. at 1258. Thereafter, whatever the
nature of the proceeding, the Rule was applied whenever the question of the legitimacy of the
child of a married woman was challenged.
181. It was often stated that the presumption of legitimacy is "one of the strongest known
to the law." E.g., Esparza v. Esparza, 382 S.W.2d 162, 168 (Tex. Civ. App.-Corpus Christi
1964, no writ); Pinkard v. Pinkard, 252 S.W. 265, 268 (Tex. Civ. App.-Beaumont 1923, no
writ). The presumption was enforced even though everyone involved knew for a practical
certainty that the husband was not the father of the child in question.
For example, in Barnett v. Barnett, 451 S.W.2d 939 (Tex. Civ. App.-Beaumont 1970,
writ dism'd), neither the wife's contemporaneous statements at birth, nor the husband's claim
to have been in Thailand the whole time were allowed into evidence. On the other hand,
testimony was allowed when it went only to the identity of one of two potential "legitimate"
fathers. See Gravley v. Gravley, 353 S.W.2d 333 (Tex. Civ. App.-Dallas 1961, writ dism'd)
(child conceived during one marriage, born during another-legitimate either way).
182. In Davis v. Davis, 521 S.W.2d 603 (Tex. 1975), Justice Reavley stated: "Rules that
exclude evidence bearing directly on the truth to be determined ought not to survive without
very good cause." Id. at 607.
183. E.g., Joplin v. Meadows, 623 S.W.2d 442 (Tex. Civ. App.- Texarkana 1981, no
writ); Wedgman v. Wedgman, 541 S.W.2d 522 (Tex. Civ. App.-Waco 1976, writ dism'd).
184. Davis, supra note 182, briefly discusses the issue: "The testimony of a spouse on the
matter of nonaccess by the other spouse is, subject to the usual test of credibility, clearly the
best evidence of that fact." 521 S.W.2d at 607.
185. Clark v. Clark, 643 S.W.2d 795 (Tex. App.-Fort Worth 1982, no writ); Magana v.
Magana, 576 S.W.2d 131 (Tex. Civ. App.-Corpus Christi 1978, no writ).
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must be raised in the original divorce/SAPCR; clearly, previously adjudicated cases finding a child to be "issue of the marriage" are governed by the principle of res judicata. 8 6 But, if and when a husband
disputes his biological responsibility for children born to his wife, the
procedures applicable in chapter 13 paternity suits are to be used to
resolve the question.' 8 7 In short, new section 12.06 enthrones science
88
as the supreme arbiter.
Surprisingly, very little unfavorable comment has been directed
at this radical departure from past precedent. How times change; apparently the destruction of the nearly irrebuttable presumption of legitimacy of children born to a wife is consistent with the prevailing
social mores circa the 1980s. Moreover, allowing the truth to emerge
in a civil lawsuit must be viewed by a majority as a positive step (apparently that is a no-no only in criminal cases). Indeed, many seem to
take the view that, once the subject has been broached, the only way
that the parties will ever function on a reasonably civilized basis is to
settle once and for all whether the husband indeed is the father of the
child. After doubt has arisen on that question, the chance for compliance with child support orders, the establishment of a reasonable parent-child relationship between the to-be ex-husband and the child,
and all the other innumerable aspects of the relationship are contingent on the man's knowledge of the truth regarding his suspicion.
A few questions remain about the provision. First, the cost for
the blood tests when a husband raises the issue is substantial.' 89 Because the man attacking the presumption has the burden of demonstrating nonpaternity, it seems clear that the up-front money to obtain
blood tests must be provided by the alleged father-husband. In the
absence of a blood test excluding the husband as the biological father,
the usual presumption will prevail. While this may work a hardship
on indigent men, absent state action the burden of being poor will be
borne by the poor. However, if it is the state seeking to enforce an
186. Thompson v. Thompson, 572 S.W.2d 761, 764-65 (Tex. Civ. App.-Tyler 1978, no
writ).
187. Both subsections (a) and (b) make a specific cross-reference to all of Chapter 13.
188. C.G.W. v. B.F.W., 675 S.W.2d 323 (Tex. App.-San Antonio 1984, no writ). This
opinion contains as good an explanation of the science of the subject in lawyers' language as
one is likely to find. Id. at 327-30.
189. In a survey taken in 1983, it was reported that the cost of blood testing ranged front
$390 to $750-800 with additional charges for depositions and court appearances, depending on
the level of sophistication of the test. See Medina. Paternity Testing in Texas, 83-3 Sr. B. Ti-x.
SEC. REP.-FAM. L. 13, 13-14 (Fall 1983).
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obligation of support, an interesting problem is posed. In the paternity suit context, the United States Supreme Court has declared that
an indigent accused has a right to defend by blood test-paid for by
0
public moneys. 19
Second, some lawyers and other interested parties have taken the
view that the demand for a blood test could be used in an abusive
manner to postpone a divorce SAPCR interminably, and to avoid
payment of temporary child support during that delay. There is little
question that a spurious demand for a blood test can cause a delay of
some significance-although the wait ordinarily will not be free, given
the up-front cost to the husband for the tests. The second aspect of
the question raised is less worrisome. Because a husband will be
strongly presumed to be the father of all children conceived or born to
his wife during the marriage,"'9 he should not be allowed to escape his
responsibility to pay temporary support until and unless that presumption is rebutted by the scientific evidence obtained from the completed tests. If the blood tests do demonstrate nonpaternity, however,
the conclusive nature of that evidence in the paternity suit context is
equally applicable in a divorce/SAPCR.' 9 2
A final irregularity in the statute should be at least noted in passing. The language is rather obviously sexist in nature; literally only a
"man" has the right to raise the issue of paternity of children born or
conceived during his marriage to the "mother." This conceivably
could lead to a challenge on equal protection grounds by a motherrespondent. Such a challenge certainly should fail. The only legitimate claimant in the never-never world of constitutional law would
190. Little v. Streater, 452 U.S. 1 (1981).
191. The presumption established by section 12.02(a) remains in full force; new section
12.06 merely makes it rebuttable in a new context. It seems clear, however, that failure of the
tests to exclude the husband will be conclusive as to his paternity. At least a few Chapter 13
cases have allowed men who were not excluded as possible fathers to beat the rap anyway.
E.g., In re J.J.R., 669 S.W.2d 840 (Tex. App.-Amarillo 1984, writ dism'd) (90% <AB>
exclusion rate); Lewis v. Johnson, 590 S.W.2d 802 (Tex. Civ. App.-Houston [14th Dist.]
1979, no writ) (only "one test" failed to exclude alleged father). There seems to be a clear split
of authority-in fact, not in law-on this subject. Several appellate decisions have reversed a
finding of nonpaternity when the blood test failed to exclude the alleged father at a high percentage rate. E.g., In re E.G.M., 647 S.W.2d 74 (Tex. App.-San Antonio 1983. no writ)
(98.9%); G. v. G., 604 S.W.2d 521 (Tex. Civ. App.-Dallas 1980, no writ) (98.5%).
192. C.G.W. v. B.F.W., 675 S.W.2d 323 (Tex. App.-San Antonio 1984, no writ). states:
"[A]s long as biological fatherhood is the issue in Chapter 12 suits involving the denial of
paternity, there is no sound reason for not giving full weight to reliable blood test evidence
which conclusively excludes biological fatherhood . ... [Otherwise] the integrity of the judicial truthfinding process would be sacrificed." Id. at 329-30.
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be a "mother" who is denied the opportunity to prove, via blood tests,
that her husband is not the father of her child. So far, so good on this
score; no litigants of this particular variety have appeared on the
scene. But, given Murphy's Law, one will some day. The easy answer will almost certainly be that in the case of any code, "words of
one gender include the other genders."' 9 3
§ 13.01.

Time Limitation of Suit

A suit to establish the parent-child relationship between a child
who is not the legitimate child of a man and the child's natural father
by proof of paternity must be brought on or before the second anniversary of the day the child becomes an adult, or the suit is barred.
Commentary
The 1983 legislative session heralded the long-overdue conclusion to the Texas tradition of legal discrimination against illegitimate
children. Four main considerations seem to have prompted this
amendment to the unconscionably short statute of limitations previously in place: (1) to assure that the primary obligation for the support of an illegitimate child falls on the natural parents; (2) to ensure
that genuine claims for child support are not denied; (3) to recognize
the scientifically proven value of new blood test techniques; and, (4) to
approve the dawning realization that illegitimates are people too, with
their own constitutional rights.
A brief synopsis is in order. Way back when (1973), in Gomez v.
Perez,"9' 4 the Supreme Court struck down the Texas common law rule
that denied an illegitimate child the right to seek support from his
biological father, while providing statutory rights to order and enforce
child support for a legitimate child. The legislative response was not
only delayed for two years, but when it came in 1975 it was exceedingly narrow and grudging. A paternity statute was enacted, but it
contained a one-year statute of limitations. Once again the Supreme
Court eventually took a hand in supervising our laws by striking
down that limitation in Mills v. Habluetzel.'9 5 By the time the Mills
193. Texas Code Construction Act, Ti:\. Gov'r Coti ANN. § 311.012 (Vernon 1986).
Incidentally, the statute seems to say there are at least three genders; live and learn.
194. 409 U.S. 535 (1973).
195. 456 U.S. 91 (1982). See Mills v. Habluetzel, 648 S.W.2d 18 (Tex. App.-Corpus
Christi 1983, no writ).
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decision was reached, however, the Texas Legislature had lengthened
the allowable period to bring a paternity action to four years. But,
there was no mistaking the Court's probable disapproval of even that
"relatively generous" period of limitation. A majority in Mills signed
onto a concurring opinion by Justice O'Connor that expressly stated,
in dicta, that the opinion of the Court should not be interpreted as
approval of a four-year period of limitations. To date, the basic question of whether any statute of limitations for paternity actions will be
found to be constitutional remains unanswered.' 9 6
In 1983 the Texas Legislature chose not to continue on a program of "death by a thousand cuts," but rather settled the issue once
and for all by enacting a new limitations period of twenty years, i.e.,
eighteen years, the period of minority, plus two years thereafter.
Among its other virtues, this extended formulation was prescient. In
1984, the Congress enacted legislation which has the clear goal of
forcing all of the states to adopt laws providing for the establishment
97
of paternity until at least the child's eighteenth birthday.
Interestingly, the innumerable twists and turns on this subject
since 1975 have all been for naught. After Gomez, illegitimate children born before September 1, 1975, were never barred from bringing
paternity suits. To do otherwise would have given retroactive effect to
the one-year statute, a result barred by the Texas Constitution.9 8 A
few children born after September 1, 1975, whose cases were decided
before the Mills decision, were so barred (albeit unconstitutionally in
retrospect).' 9 9 Finally, for the same reason of nonretroactive effect,
not one illegitimate child in the state could ever have been properly
barred from bringing a paternity action by the four-year statute sup196. The most recent action by the Supreme Court was to strike down a two-year statute
in force in Tennessee on equal protection grounds in 1983. Pickett v. Brown, 462 U.S. I
(1983). The shortest term upheld in recent times is six years. Daniel v. Collier, 343 N.W.2d
16 (Mich. Ct. App. 1983). The longest term to pass constitutional muster is 19 years, In re
Grice, 462 So. 2d 131 (La. 1985).
197. The Child Support Enforcement Amendments of 1984 amended Part IV-D of the
Social Security Act, 42 U.S.C.A. § 666(a)(5) (West Supp. 1985); see 45 C.F.R. § 302.70(a)(5)
(1985).
198. Alvarado v. Gonzales, 552 S.W.2d 539, 542 (Tex. Civ. App.-Corpus Christi 1977.
no writ) (applying TEX. CONST. art. 1. § 16); see Penry v. Win. Barr, Inc., 415 F. Supp. 126.
128 (E.D. Tex. 1976); Mellinger v. City of Houston, 68 Tex. 37, 42, 3 S.W. 249. 251 (1887).
199. At least two intermediate courts were -wrong" on this question, having expressly
upheld the one-year statute. Texas Dep't of Human Resources v. Chapman, 570 S.W.2d 46
(Tex. Civ. App.-Dallas 1978, writ ref d n.r.e.); Texas Dep't of Human Resources v. Hernandez, 595 S.W.2d 189 (Tex. Cir. App.-Corpus Christi 1980. no writ). By "'n.r.e.ing"' Chapman, the Texas Supreme Court didn't exactly cover itself with glory, either.
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posedly effective between September 1, 1981, and September 1, 1983.
Indeed, that statute was even found unconstitutional before its
time. 200 Because it turns out that no valid statute of limitations has
ever existed in Texas, it is equally clear that no illegitimate child can
ever have constitutionally been barred from bringing a paternity suit.
Using the "belt and suspenders" approach, however, new section
13.01 specifically provides that a cause of action barred under prior
law is no longer barred, unless and until the twenty-year limitation
period has expired.

§ 14.02.

Rights, Privileges, Duties, and Powers of Managing
Conservator

(a) Except as provided in Subsection (d) of this section, a parent appointed managing conservator of the child retains all the rights,
privileges, duties, and powers of a parent to the exclusion of the other
parent, subject to the rights, privileges, duties, and powers of a possessory conservator as provided in Section 14.04 of this code and to
any limitation imposed by court order in allowing access to the child.
(b) A managing conservator who is not the parent of the child
has the following rights, privileges, duties, and powers, subject to the
rights, privileges, duties, and powers of a possessory conservator as
provided in Section 14.04 of this code and to any limitation imposed
by court order in allowing access to the child:
(1) the right to have physical possession of the child and to
establish its legal domicile;
(2) the duty of care, control, protection, moral and religious training, and reasonable discipline of the child;
(3) the duty to provide the child with clothing, food, shelter, and education;
(4) the right to the services and earnings of the child;
(5) the power to consent to marriage, to enlistment in the
armed forces of the United States, and to medical, psychiatric,
and surgical treatment;
(6) the power to represent the child in legal action and to
make other decisions of substantial legal significance concerning
the child including, except when a guardian of the child's estate
or a guardian or attorney ad litem has been appointed for the
200.

Smith v. Cornelius, 665 S.W.2d 182 (Tex. App.-Dallas 1984, no writ).
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child, a power as an agent of the child to act in relation to the
child's estate if the child's action is required by a state, the
United States, or a foreign government;
(7) the power to receive and give receipt for periodic payments for the support of the child and to hold or disburse these
funds for the benefit of the child; and
(8) if the parent-child relationship has been terminated
with respect to the parents, or only living parent, or if there is no
living parent, the power to consent to the adoption of the child
and to make any other decision concerning the child that a parent could make.
(c) A person or authorized agency designated managing conservator of a child in an affidavit of relinquishment executed pursuant to
Section 15.03 of this code shall have the rights, privileges, duties, and
powers given by Section 14.04 of this code to a possessory conservator until such time as these rights, privileges, duties, and powers are
modified or terminated by court order.
(d) The appointment of a managing conservator does not create, rescind, or otherwise alter a right to inherit as established by law
or as modifed under Chapter 15 of this code.
Commentary
The 1983 change to this section expands the powers of a nonparent managing conservator to include the right to act as an agent
for the child when an action by the child is required by some governmental body, e.g., filing a tax return. By the clear implication of the
statute, this right of a managing conservator is subordinate to the
powers of a guardian of the child's estate or a guardian or attorney ad
litem, if one has been appointed.2"'
§ 14.03.

Possession of and Access to Child

(a) If a managing conservator is appointed, the court may appoint one or more possessory conservators and set the time and condi201. The power relationships between the various potential players in a child's life have
not always been so well defined as they appear in this particular formulation. See, e.g., Armstrong v. Reiter, 628 S.W.2d 439, 440 (Tex. 1982) (legal guardian must return child to surviving parent via habeas corpus); Cruz v. Scanlan, 682 S.W.2d 422, 423 (Tex. App.-Houston
[14th Dist.] 1984, no writ) (district court appointing managing conservator has continuing
exclusive jurisdiction over the child).
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tions for possession of or access to the child by the possessory
conservators and others. If ordered, the times and conditions for possession of or access to the child must be specific and expressly stated
in the order, unless either party shows good cause why specific orders
would not be in the best interest of the child.
(b) The court by local rule may establish and publish schedules,
guidelines, and formulas for use in determining the times and conditions for possession of and access to a child.
(c) On the appointment of a possessory conservator, the court
shall prescribe the rights, privileges, duties, and powers of the possessory conservator.
(d) The court may not deny possession of or access to a child to
either or both parents unless it finds that parental possession or access is not in the best interest of the child and that parental possession or access would endanger the physical or emotional welfare of
the child.
(e) In a suit affecting the parent-child relationship, including a
suit brought for the sole purpose of seeking the relief authorized by
this subsection and including a proceeding for the modification of a
previous order, and without regard to whether or not the appointment
of a managing conservator is an issue in the suit, the court may issue
and enforce orders granting to a grandparent of the child reasonable
access to the child if a parent of the child is, at the time that the relief
is requested, a natural parent of the child, if access to the grandparent
is in the best interest of the child, and if:
(1) the grandparent seeking access to the child is a parent
of a parent of the child and that parent of the child has been
incarcerated in jail or prison during the three-month period preceding the filing of the petition or has been found by a court to be
incompetent or is dead; or
(2) the parents of the child are divorced or have been living apart for the three-month period preceding the filing of the
petition or a suit for the dissolution of the parents' marriage is
pending; or
(3) the child has been abused or neglected by a parent of
the child; or
(4) the child has been adjudicated to be a child in need of
supervision or a delinquent child under Title 3 of this code; or
(5) the grandparent seeking access to the child is the par-
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ent of a person whose parent-child relationship with the child has
been terminated by court decree; or
(6) the child has resided with the grandparent seeking access to the child for at least six months within the 24-month period preceding the filing of the petition.
(f) If the court finds that it is in the best interests of the child
as provided in Section 14.07 of this code, the court may grant reasonable access rights to either the maternal or paternal grandparents of
the child; and to either the natural maternal or paternal grandparents
of the child whose parent-child relationship has been terminated or
who has been adopted before or after the effective date of this code.
This relief may not be granted unless one of the child's legal parents
at the time the relief is requested is the child's natural parent. The
court may issue any necessary orders to enforce the decree.
(g) In any decree providing for possessory interests in a child
the court may, if it finds that it is in the best interests of the child
because of a history of conflicts and difficulties in resolving the issue
of conservatorship or possession of or access to the child, order any
party to participate in counseling with persons appointed or approved
by the court for the purpose of facilitating compliance with the court
order. The court may order the party to pay the costs of counseling.
(h) On the motion of any party or on the court's own motion,
the court may order any person who has possessory interests in a
child, and who the court finds may violate the court order relating to
the possessory interests in a child, to file a bond or to place security
with the court in an amount set by the court and conditioned on the
faithful performance of the person's duties and obligations under the
court order with respect to the possessory interests in a child.
Commentary
The 1983 amendment to subsection (a) and the addition of allnew subsection (b) are the result of long and loud complaints by noncustodial parents about the relative freedom of managing conservators
to interfere with visitation rights without a very realistic probability of
punishment via contempt.2" 2 This situation is exacerbated when the
202. Contempt is a theoretical remedy For interference with visitation rights, but in practice is seldom actually applied. Placing a custodial mother in jail is apparently too harsh a
medicine for most trial courts to administer. See, e.g., Ramos v. Ramos, 683 S.W.2d 84, 85
(Tex. App.-San Antonio 1984, no writ). On the other hand, it does happen from time to
time. See Ex parte Karr, 663 S.W.2d 534 (Tex. App.-Amarillo 1983, no writ).
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court-ordered periods of possession of and access to the child are denominated as "reasonable visitation. ' 2 3 While organizations such as
the Texas Fathers for Equal Rights have long decried the custom, this
opposition was not successful in changing the ways of many lower
courts. At the urging of this lobby group, the legislature dealt itself a
hand in this controversy, coming down on the side of the complaining
noncustodial parents. Henceforth, the statute directs that visitation
orders shall be specific in content- unless good cause, whatever that
might be, is shown to exist to justify a vague order. Further, responding at least in part to an equal treatment argument, 2°4 trial courts are
encouraged to publish schedules and formulas to be used in determin20 5
ing visitation, thereby lending predictability to their decrees.
Subsections (c) and (d) were relettered in the 1983 revision, but
no change was made in the terms of those provisions.
By virtue of a clean-up amendment passed in 1985, a newly relettered subsection (e)2 °6 almost completes a total revision of grandparental visitation begun in 1983. As originally introduced, the intent
only was to expand the rights of grandparental visitation ever so
slightly to cover situations where one parent had died and the surviving parent was uncooperative with the former in-laws regarding access to the grandchildren.
But, once the idea is accepted that court-ordered grandparental
visitation should lie even in the absence of the appointment of a managing conservator, it became hard to stop there. The concept grew to
much greater proportions, granting grandparents an independent
cause of action whenever they seek to obtain visitation. Drawing
203. "Reasonable visitation" is patently too vague and indefinite to be enforced by
contempt.
204. At least one agency devoted to enforcing child support orders has expanded its efforts
in an attempt to be evenhanded. See Muerer & Musil, Public Enforcement of Visitation Rights.:
Moving Towards Equal Treatment, ST. B. TEX. SEC. REP.-FAM. L., 1984 Special Child Support & Visitation Issue 23, 23.
205. The 1983 session also saw the advent of "schedules, guidelines, and formulas" for
setting child support payments to be promulgated by trial courts by local rule. This function
was transferred in 1985 to the Texas Supreme Court. TEX. FAM. CODE ANN. § 14.05(a)
(Vernon Pamph. Supp. 1986).
206. The 1983 Legislature enacted three separate, unrelated bills amending Texas Family
Code section 14.03, Act of Feb. 10, 1983, ch. 304, § 1,1983 Tex. Gen. Laws 1608; Act of June
17, 1983, ch. 402, § 4, 1983 Tex. Gen. Laws 2169, 2174-75; Act of Apr. 28, 1983, ch. 328, § 2,
1983 Tex. Gen. Laws. 1728. Without going into too much detail, the net result was the enactment of three (3) subsection (e)'s-which must be some sort of state, if not national or worldwide, record. For better or worse, after the 1985 session, but one (e) remains-and just when I
had gotten used to a statute with three (e)'s.
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heavily from the legal literature, including a "model statute" on the
subject, subsection (e) seeks to cover a wide variety of fact situations
in which such an expansion of grandparental visitation seems reasonable.2 ° 7 The net result is a repeal of former caselaw which denied
grandparents an independent cause of action to enforce access to their
grandchildren.2 0 8
Newly relettered subsection (f) continues a mistake made in 1983
and remade in 1985. This subsection should have been completely
replaced by subsection (e), but like Dracula, this truncated original
version of grandparental visitation apparently can't be killed; it keeps
being relettered and coming back.2 0 9
Subsections (g) and (h) were part of the 1983 addition to the code
creating a new statutory tort of "Interference with Child Custody. 2 0
If there has been a past history of child snatching in a particular case,
or just conflict over conservatorship, the court may order counseling-presumably by mental health professionals. Further, to protect
the court's jurisdiction and the interests of any person with a possessory interest in the child, a bond may be required.2"' This evenhanded provision applies to any person whose past conduct might
lead to a reasonable conclusion that he might be expected to interfere
with custody, visitation, or grandparental access in the future.

207. See Zaharoff, Access to Children: Towards a Model Statutefor Third Parties, 15 FAM.
L.Q. 165, 201-03 (1981).
208. E.g., Ex rel K.L.M., 609 S.W.2d 314 (Tex. Civ. App.- Eastland 1980, no writ);
Barrientos v. Garza, 559 S.W.2d 399 (Tex. Civ. App.-Dallas 1977, no writ).
209. New subsection (f) was repealed back in 1983 and replaced by the more comprehensive grandparental visitation statute. Act of Feb. 10, 1983, ch. 304, § 1, 1983 Tex. Gen. Laws
1608. But that same session saw it relettered, and returned to the Code. Act of June 17, 1983,
ch. 402, § 4, 1983 Tex. Gen. Laws 2169, 2174-75. In the hurly-burly of the 1985 session the
same thing happened again, Act of June 15, 1985, ch. 802, § 8, 1985 Tex. Gen. Laws 6056-57.
I guess I should have caught this and called it to the attention of the proper authorities, but
apparently my attention wandered.
210. See infra Commentary accompanying chapter 36.
211. Even before the statute took effect, courts on occasion have used their general equitable powers to enforce orders to require the posting of a bond to help assure compliance with
rights of possession of and access to a child. In Oglesby v. Silcott, 620 S.W.2d 820 (Tex. Civ.
App.-Tyler 1981, no writ), visitation rights of the mother and maternal grandfather were
conditioned on payment of a $10,000 bond because there was a past history of child snatching
by those parties. Similarly, in In re Miller, 600 S.W.2d 386 (Tex. Civ. App.-Amarillo 1980,
no writ), the father was required to post a $5,000 bond after he had retained actual custody of
his children, thereby causing great trouble and expense to the managing conservator.
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Notice of Change of Residence

(a) Each decree that provides for the appointment of a possessory conservator who has possession of or access to a child shall include, and in its absence shall be deemed to include, the requirement
that the managing conservator and each possessory conservator who
intend a change of place of residence must give written notice of the
intended date of change and new address of residence to every other
party who has possession of or access to the child. The notice must be
given on or before 30 days before the conservator changes the conservator's place of residence or, if the conservator did not know or could
not have known of the change within the 30-day period, on the first
day that the conservator knew or should have known of the change.
(b) The court may waive the notice required by this section
upon motion by the moving conservator if it finds that the giving of
notice of a change of place of residence would be likely to expose the
child or the conservator to abuse or injury.
(c) The notice required by this section may be served by delivery of a copy of the notice to the party to be served either in person or
by registered or certified mail, return receipt requested, to the last
known address of the party to be served.
Commentary
As expressed by the Texas Fathers for Equal Rights (TEFER),
noncustodial parents have a legitimate complaint that managing conservators sometimes move away without notice.2 12 The rights of a
possessory conservator often will be greatly impaired, or almost completely eliminated by such a "surprise move." This new section mandates a 30-day-or-as-soon-as-possible notice of a move by one
conservator to the other. By statutory fiat, this requirement is
deemed to be included in every decree. Because of objections by the
National Organization of Women (NOW), however, a proviso was
added in the legislative process to make an exception to the requirement for the protection of a conservator if domestic violence threatens. Under those circumstances, a court may waive the required
notice.
212. This proposition was supported at the legislative hearings by the dramatic testimony
of a well-known lawyer who related how he had driven by his ex-wife's house one day and
noted that she must have purchased a new car. In fact, she had remarried, sold the house, and
moved their two children to El Paso. The automobile in question belonged to the new owners.
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This new provision is merely precatory, as no specific penalty for
its violation is provided. The original formulation advocated by
TEFER did provide for a penalty, i.e., that the managing conservator
be stripped of that status if notice was not given. Apparently custodial capital punishment for a misdemeanor was regarded as too harsh
by the legislature. Failure to provide the required notice may support
21 3
a motion to modify possession of or access to the child, however.

§ 14.04.

Rights, Privileges, Duties, and Powers of Possessory
Conservator

(a) A possessory conservator has the following rights, privileges, duties, and powers during the period of possession, subject to
any limitations expressed in the decree:
(1) the duty of care, control, protection, and reasonable
discipline of the child;
(2) the duty to provide the child with clothing, food, and
shelter; and
(3) the power to consent to medical and surgical treatment
during an emergency involving an immediate danger to the
health and safety of the child.
(b) A possessory conservator has any other right, privilege,
duty, or power of a managing conservator expressly granted to the
possessory conservator in the decree awarding possession of the child.
(c) A possessory conservator has the right of access to medical,
dental, and educational records of the child to the same extent as the
managing conservator. The custodian of records shall delete all references in the records to the place of residence of the managing conservator of the child prior to their release to the possessory conservator.
Commentary
This 1983 amendment was triggered by a news story on San
Antonio local television that related the frustration of a noncustodial
parent's attempt to obtain the educational records of his child.
Notwithstanding the fact that a non-possessory parent already has a
legal right to educational records by virtue of federal law, 2t 4 this par213. See infra Commentary accompanying section 14.08(3)(c).
214. 20 U.S.C. § 123 2g (1982). The federal law recently was given considerably more bite
when a district court issued an injunction and awarded nominal damages in a suit brought as a
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ticular father was turned away at the schoolhouse door when he
sought the information. The amendment is intended to facilitate an
active role for the possessory conservator in the child's life, particularly with regard to education and health. Several women's groups,
especially those representing battered women, sought and obtained
the proviso relating to maintaining either the privacy or the secrecy of
the managing conservator's place of residence. Parenthetically, that
particular protection is almost entirely for show. After all, it
wouldn't take Sam Spade to track down the address of the managing
conservator if the would-be detective knows which school the child
attends.

§ 14.05.

Support of Child

(a) The court may order either or both parents to make periodic payments or a lump-sum payment, or both, for the support of the
child until he or she is 18 years of age in the manner and to the persons specified by the court in the decree; provided that, if the child is
fully enrolled in an accredited primary or secondary school in a program leading toward a high school diploma, the order for periodic
support of that child may provide that payments continue until the
end of the school year in which the child graduates. In addition, the
court may order a parent obligated to support a child to set aside
property to be administered for the support of the child in the manner
and by the persons specified by the court in the decree. After reviewing the recommendations of the Texas Commission on Child Support,
the Supreme Court of Texas shall by rule adopt guidelines to compute
an equitable amount of child support to guide the courts in determining the amount of child support. In determining the amount of child
support, the court shall consider all appropriate factors, including but
not limited to the guidelines adopted by the supreme court, the needs
of the child, the ability of the parents to contribute to the child's support, and any financial resources available for the support of the
child.
private right of action under the Federal Education and Privacy Rights Act using 42 U.S.C.
§ 1983 as the vehicle to sue in federal court. In Fay v. South Colonie Central School Dist.. No.
83-CV-1026 (N.D.N.Y. July 3, 1985). a dissatisfied father obtained an order directing a public
school to send him copies of all documents mailed to his children's household or given to them
to carry home. Perhaps it is noteworthy. perhaps not, that this particular father had joint
custody of the children with his ex-wife.
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(b) If the court finds that the child, whether institutionalized or
not, requires continuous care and personal supervision because of a
mental or physical disability and will not be able to support himself,
the court may order that payments for the support of the child shall
be continued after the 18th birthday and extended for an indefinite
period. The court may enter an order under this subsection only if a
request for an order of extended support under this subsection has
been made in the original suit, a petition requesting further action
under Section 11.07 of this code, or a motion to modify under Section
14.08 of this code [has been] filed before the child's 18th birthday.
(c) The court may order the trustees of a spendthrift or other
trust to make disbursements for the support of the child to the extent
the trustees are required to make payments to a beneficiary who is
required to make support payments under this section. If disbursement of the assets of the trust is discretionary in the trustees, the
court may order payments for the benefit of the child from the income
of the trust, but not from the principal.
(d) Unless otherwise agreed to in writing or expressly provided
in the decree, provisions for the support of a child are terminated by
the marriage of the child, the removal of the child's disabilities for
general purposes, or the death of a parent obligated to support the
child.
(e) Except for good cause shown, on agreement of the parties,
or as provided in Subsection (f) of this section, in every proceeding in
which periodic payments of child support are ordered, the court shall
order that income be withheld from the disposable earnings of the
obligor to conform with the provisions of Subchapter B of this chapter. The court shall order that income withheld for child support shall
be paid through a court registry, a child support collection office, or
the attorney general, unless the court finds that there is good cause to
require payments to be made to another person or office.
(f) In any proceeding brought under Part D of Title IV of the
federal Social Security Act, as amended (42 U.S.C. Section 651 et
seq.), the court shall order that income be withheld from the disposable earnings of the obligor and that all child support payments shall
be paid through the Attorney General of Texas.
Commentary
In 1983 one major amendment was made to subsection (a); in
1985 the dam burst, as three separate, unrelated bills made changes to
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this subsection. Fortunately, all of the amendments can be reconciled
without conflict.
In the interim preceding the 1983 Texas legislative session, a
blue-ribbon panel of judges, lawyers, and social scientists studied the
problem of child support enforcement and then reported back to a
subcommittee of the Senate Human Resources Committee.2 15 One of
the chief recommendations made by this panel was to authorize the
use of child support guidelines by statute. This advice was based on
the idea that guidelines would reduce the arbitrary and unpredictable
nature of child support orders, and constituted a flat rejection of the
hostile view taken of "formula child support orders" often expressed
by appellate courts.2" 6 The 1983 amendment accepted the panel's
view of real-world trial court procedures, and listed a variety of factors to be considered in setting support. Specific approval was given
for the use of "schedules, guidelines and formulas," and courts were
implicitly encouraged to publish such guidelines for the edification of
the lawyers and laymen on the local level. These schedules were to be
local, rather than statewide, because of the perceived variations in
both the social mores and the costs-of-living in different parts of
Texas. As it worked out, the judges in some counties with a number
of district courts operated in concert to provide such guidance, while
in other counties over two years has passed without collective action
being taken."i 7
The possibility for handcrafting support guidelines on a local basis came to an abrupt end in 1985 with passage of an amendment to
subsection (a) directing that the Texas Supreme Court undertake this
task on a statewide basis by exercising its rulemaking authority. This
change in attitude is the direct result of the federal Child Support
Amendments of 1984,21' which insists on the promulgation of state215.

FINAL REPORT, SPECIAI TASK FORCI" ON CHII

SUPPORT STANDARDS:

DIVIIOI-

MENT AND IMPLEMENTATION 6 (Nov. 15, 1982). The report was made to the Subcommittee

on Public Health and Welfare, Texas State Senate, Senator Betty Andujar, Chairman. See R.
WILLIAMS, DEVELOPMENT OF Guil)LIINIS IFOR EsT ABI.ISHING AND UPDATING CHILD SUPPORT ORDERS: INTERIM REPORT (Office of Child Support Enforcement. 1985).
216. E.g., In re J.M.. 585 S.W.2d 854 (Tex. Civ. App-San Antonio 1979, no writ): Doss
v. Doss, 521 S.W.2d 709 (Tex. Civ. App.-Houston [Ist Dist.] 1975, no writ); Barlow v.Barlow, 282 S.W.2d 429, 431 (Tex. Civ. App.-El Paso 1955. no writ).
217. E.g., Amarillo Child Support an0d Visitation Guidelines. ST. B. TI X. SI'C. RI-P.-F.tI.
L., 1984 Special Child Support & Visitation Issue 24, 24-28: Dallus Child Support and Visitation Report 24 (State Bar of Texas 1984); Dallas Child Support and Visitaiion Guidelines. id. at
29-30. On the other hand, guidelines have yet to be published in Austin or Houston.
218. Child Support Enforcemet Amendments of 1984, Pub. L. No. 98-378.98 Stat. 1305
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wide guidelines for establishing child support orders.2" 9 No easy solution for compliance with this requirement suggested itself. Because
the Texas Supreme Court is the most visible and most authoritative
body to handle such a task, it drew the short straw by legislative fiat.
The court was requested to give special consideration to the recommendations of the Texas Commission on Child Support.2 2 ° Lots of
other input on this topic was forthcoming, and just as surely the court
did its own thing in the last analysis. While the statewide guidelines
need not have been published until October 1, 1987,2 after this Article went to press the court published its guidelines on May 19, 1986.
The second 1985 amendment to subsection (a) authorizes the
court to order child support to continue past age eighteen and until
high school graduation. It is quite commonplace for a child to turn
eighteen while still in high school. Texas public schools require that a
child must be six years old by September 1 in order to begin first
grade. Thus, all those children born between September 1 and May
31 will turn eighteen before high school graduation in the natural order of things. As initially proposed, the amendment would only have
extended the child support obligation through the Spring term of the
school year in which a child turned eighteen. The legislative process
expanded the concept to continue the support through the end of the
child's high school career. By so doing, the child will be covered even
though his normal progress has been delayed by failing a grade, or by
missing a year or more of schooling because of illness, injury, or other
unfortunate circumstances. As long as a post-eighteen child remains
enrolled in high school, support is due. Support will not be for life,
however. Few students, if any, will continue in high school unless
they are making progress. Moreover, a student must either graduate
(1984), codified at 42 U.S.C. §§ 651-76 [hereinafter cited as CSEA] (see especially section 666):
see R. HOROWITZ, D. DODSON. AN) M. HAYNES, REMEDIES UNDER THE CHI) SUPPORi
ENFORCEMENT AMENDMENTS 01 1984 (ABA Project: U.S. Dep't of Health and Human Services, Office of Child Support Enforcement 1985).
219. CSEA § 18, 42 U.S.C. § 667 (1982). Nothing in either the federal or state statutes
appears to prevent the court from "regionalizing" its guidelines, or from dividing its nonbinding guidelines into "rural" and "urban" components.
220. Act of June 3, 1985, ch. 232. § 6. 1985 Tex. Gen. Laws 1960 (Vernon). As a condition for receipt of federal money under Part A of the Social Security Act, 42 U.S.C. §§ 601-15
(1982) (AFDC), or Part D, 42 U.S.C. §§ 651-76 (1982) (child support and paternity), governors are required to appoint a state commission on child support. CSEA § 15. 42 U.S.C. § 654
(1982). On March 8, 1985, Governor Mark Whitc signed Executive Order MW-30A. appointing a fourteen person commission to serve in this capacity. The report of the commission
to the Governor was due October 1, 1985, and was actually published not too much later.
221. CSEA § 18, 42 U.S.C. § 667 (1984): see 45 CFR § 302.56 (1985).
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or cut bait by the time he reaches age twenty-one on the "first day of
September of any scholastic year . .
"222
The term "accredited school" is not without ambiguity, however,
since both a governmental agency and a private association can be
said to "accredit" schools in one sense or another.2 2 3 It is clear that
students attending unaccredited schools are not eligible for continuing
support under the literal terms of the statute, although whether this
result was intended by the legislature is unknown. In any event, it
seems likely that only a very few students will be swept-up in this
exception, because only a very few religiously affiliated schools and a
couple of super-exclusive private schools for the very rich are not "accredited" in Texas.
As a theoretical complication (but one of little practical import),
the independent claim of a third person against the parents for necessaries furnished to a child apparently has been extended through the
child's high school graduation. 224 It is highly unlikely that this will
affect the rarity of such lawsuits to any noticeable degree.2 25 It also
seems improbable that judicial sanction will be given to an action for
a money judgment by one parent against the other for necessaries furnished to a child over eighteen.
There is one additional important aspect to this new scheme of
post-eighteen support that is somewhat hidden due to the fact that
enabling sections of statutes are not codified under standard Texas
practice. It would be easy to miss the fact that this new provision is
applicable "to orders and modifications of orders that are made on or
after" September 1, 1985.226 This means that the possibility of a post18 support order is present in all of those tens of thousands of old
222. TEX. EDUC. CODE ANN. § 21.031 (Vernon Supp. 1986).
223. Both the Texas Education Agency and the Southern Association of Schools and Colleges have their own procedures for "accrediting" schools. However, a new subchapter added
during the special session in 1984 may well resolve any possible conflict if the question ever
gets to court. Texas Education Code section 21.751 states: "Each school district must be
accredited by the Central Education Agency." TEX. EDUC. CODE ANN. § 21.751 (Vernon
Supp. 1986). Sections 21.752-.757 further establish the rules of the road in this regard.
224. TEX. EDUC. CODE ANN. §§ 2.752-.757; TEX. FAM. CODE ANN. § 4.02 (Vernon
Supp. 1986), as amended by Act of May 24, 1985, ch. 183, § 1, 1985 Tex. Gen. Laws 973.
225. Suits for necessaries occasionally are filed. Bacon v. Kouri, 696 S.W.2d 599 (Tex.
App.-Dallas 1985, no writ) (high medical bills from divorced adoptive father); Uhl v. Uhl,
524 S.W.2d 534 (Tex. Civ. App.-Fort Worth 1975, no writ) (attorney's fees to enforce child
support were "necessaries"). "Necessaries suits" by third parties, other than by the attorney
for the other parent, are extremely rare.
226. Act of May 24, 1985, ch. 183, § 3, 1985 Tex. Gen. Laws 974 (emphasis added).
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cases already decided in which a child will turn 18 before graduating
from high school. Some lawyers may want to crank up their word
processors, set the dial at section 14.08(c)(2), and prepare to give lots
of their obligors what will probably come to be known as "The PostEighteen Blues." On the other hand, the difficulty of notifying prior
divorce clients may be so overwhelming, and the likelihood of worthwhile fees so remote, that most lawyers are probably going to want
"to pass" on this project. 2 7 However, such action may not be entirely optional. Arguably, an analogy can be made to the situation a
probate lawyer finds himself in when there has been a significant
change in the law relating to wills he has previously drafted. Those
lawyers typically notify "former clients" of the change. 228 Further, if
the statutory change will cause a problem with the will of "a client"as opposed to "former client"-the lawyer has a professional duty to
contact him. 229 Distinguishing between those who "ought to or may
be" contacted from those who "must be" is likely to be a very difficult
problem for some probate lawyers.
If the lessons of probate practice may be translated to the divorce
context, it will be necessary to determine the responsibilities of divorce lawyers regarding this new amendment. If large numbers of
children will turn eighteen before graduating from high school (theoretically 75% of those remaining in school will do so), the question is
whether the managing conservators of those kids should be, must be,
or may be informed that the support order can now be modified to
cover the extended period past eighteen while the child remains in
school. Answering the "may" part with a resounding "yes" seems
easy and safe; the "should" or "must" is too tough to deal with.
The final 1985 change to subsection (a) was for cosmetic purposes, i.e., changing the personal pronoun reference to the child to
"he or she." (Personally I do not indulge in that sort of activity, but I
also do not criticize he who does.)
Subsection (b) was amended in 1985 in a belated response to a
relatively old (1977) case. In Red v. Red 2 3 1 the Texas Supreme Court
227. In the "Letters to the Editor" column in 85-3 ST. B. OF TEX. SEC. REP.-FAM. L.,
Fall 1985, at 4-5. lawyer Durant F. Clements states that "[t]o give the notices that you recommend ... would approach the impossible and would be too expensive for most of us." Id. He
suggests a bar-sponsored publicity campaign in lieu of individual notice to former clients.
228. An obvious economic benefit to lawyers of these notices is to encourage updating of
existing wills without running afoul of anti-solicitation provisions, see DR 2-104(A)(1).
229. See ABA Comm. on Professional Ethics and Grievances Formal Op. 210 (1941).
230. 552 S.W.2d 90 (Tex. 1977).
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held that a court order extending support beyond the eighteenth
birthday for a child who is unable to support himself because of a
mental or physical disability2 l ' must be entered before the child
reaches 18 or the right to future support is forever lost. The Red
decision left unanswered the question of whether filing a suit or motion to accomplish this before the child reached age eighteen tolls this
rule of law. The legislature has now answered this in the affirmative.
However, a greater question remains; that is, whether Red should be
overruled and post-eighteen child support should be ordered under
circumstances where the order was not obtained in time, e.g., the parents did not seek a divorce until after the child turned eighteen.
New subsections (e) and (f) establish the basis for the revolutionary new method for collecting child support in response to the federal
legislation of 1984.232 Except under extraordinary circumstances (just
exactly what those are or might be is not identified), or when the parties agree otherwise, from September 1, 1985 onward, every "proceeding" involving a support order shall contain an order for withholding
from earnings for child support. Friendly parties, meaning those in
which the obligee has utmost confidence that the obligor will pay support as agreed, may indeed opt out with reasonable frequency because
such an agreement will eliminate the middleman, i.e., the court registry or the Attorney General's office. This will almost certainly speed
up receipt of the cash, assuming the agreement is kept. But, withholding from earnings will ultimately be the "order of the day" in the
vast majority of cases decided after the effective date of the statute.
When public enforcement of support is sought by the Attorney
General of Texas23 3 under subsection (f), i.e., Social Security Act IVD cases, the "good cause" loophole is not available, nor is there an
231. The strictures of section 14.05(b) generally have been quite strictly construed over the
years, requiring very significant disability before such orders would be entered. Mial v. Mial,
543 S.W.2d 736 (Tex. Civ. App.-El Paso 1976, no writ) (two hemophiliac children not entitled to post-18 support); cf Aversa v. Aversa, 405 S.W.2d 157 (Tex. Civ. App.-San Antonio
1966, writ dism'd w.o.j.). The most recent case involving the issue, however, may herald a
greatly relaxed test for post-18 support. In Rose v. Rubenstein, 693 S.W.2d 580 (Tex. App.Houston [14th Dist.] 1985, writ dism'd), the 24-year-old son was only "mildly retarded." He
was able to hold a job and live alone, albeit in a semi-protected atmosphere where "social
workers . . .supervise [his] progress by checking on him several times a week, co-signing his
checks to pay his bills, and balancing his checkbook." Id. at 581. The father was ordered to
continue the section 14.05(b) payments.
232. CSEA, supra note 218.
233. TEX. HUM. RES. CODE ANN. § 76.001 (Vernon Supp. 1986) designates the "attorney
general's office" as the IV-D collection agency. The Department of Public Welfare, then
Human Resources, and now Human Services, was the official IV-D agency until September 1,
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option for the parties to agree to forego wage withholding. Rather, in
those cases withholding from earnings is to be automatic without
exception.
The directives in subsections (e) and (f) are rather broad and
unspecific. For example, no distinction is drawn between an original
SAPCR and a modification of a previous order. This sort of detail is
left for the enforcement provision established in a new subchapter B
to chapter 14, especially section 14.43. But, it should be clear from
the outset that the Texas version of income withholding for child support goes well beyond the requirements of the federal law in several
respects. First and foremost, the federal law requires withholding
from income only when a child support obligor has fallen one month
in arrears. 3 4 Unfortunately, from a practical application viewpoint,
the federal definition of "arrears" focuses only on the amount due for
a one-month period, while in truth the concept of "arrears" contains
both a time and an amount element. Be that as it may, the major
difficulty with the federal scheme lies in the fact that it contemplates a
system wherein all support orders must be monitored. Action is to be
taken automatically when the arrearage occurs, without necessitating
a complaint by the obligee or a return to the court that entered the
order.2 35 The federally mandated system, in short, presupposes an
army of state-paid bureaucrats to watch every obligor until he makes
a slip. Because in this ballgame errors are the rule, not the exception,
eventually the overwhelming majority of support orders will become
the subject of wage withholding. When Congress added the further
wrinkle that this was to happen by bureaucratic fiat, the scheme became wholly unacceptable to the draftsmen of the Texas version. So
another route was chosen-that is, to order wage withholding in the
initial decree. Testimony to the legislature stated that taxpayers of
Texas would save millions of dollars in the first year and each year
thereafter by eliminating the necessity of monitoring child support orders for compliance, and that support collections would dramatically
increase under the proposed "Texas system" of automatic withholding in virtually all new cases.2 36 In addition, respect for the original
1985, although by contract the attorney general has effectively been operating in that capacity
since 1983. See Tex. S. Con. Res. No. 58, 68th Leg. 1983 Tex. Gen. Laws 6249.
234. CSEA § 3(b), codified as 42 U.S.C.A. § 666(b)(3) (West Supp. 1984).
235. CSEA § 3(b), 42 U.S.C.A. § 666(a)(8), (b)(2) (West Supp. 1984); tee S. Rep. No. 387,
98th Cong., 2d Sess. 26, reprinted in 1984 U.S. CODE CONG. & ADMIN. NEws 2397, 2423.
236. Sandra Moreno-Haire, Director, Child Support Enforcement Program, Attorney
General of Texas, testified to the legislative committees that by avoiding the monitoring of all
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court order protects proper notions of due process and the dignity of
the trial courts in Texas.

§ 14.08.

Modification of Order

(a) A court order or the portion of a decree that provides for
the support of a child or the appointment of a conservator or that sets
the terms and conditions of conservatorship for, support for, or access
to a child may be modified only by the filing of a motion in the court
having continuing, exclusive jurisdiction of the suit affecting the parent-child relationship as provided by Section 11.05 of this code. Any
party affected by the order or the portion of the decree to be modified
may file the motion.
(b) The provisions of the Texas Rules of Civil Procedure applicable to the filing of an original lawsuit apply to a motion to modify
under this section and to a petition requesting further action under
Section 11.07 of this code. Each party whose rights, privileges, duties, or powers may be affected by the motion to modify or by the
petition requesting further action is entitled to receive notice by the
service of citation commanding the person to appear by filing a written answer. After the filing of an answer, the proceedings are conducted in the same general manner as in other civil cases.
(c) After a hearing, the court may modify an order or portion
of a decree that:
(1) designates a managing conservator if:
(A) the circumstances of the child, managing conservator, possessory conservator, or other party affected by the
order or decree have materially and substantially changed
since the entry of the order or decree to be modified; and
(B) the retention of the present managing conservator
would be injurious to the welfare of the child; and
(C) the appointment of the new managing conservator
would be a positive improvement for the child; or
(D) the managing conservator has voluntarily relinquished possession and control of the child for a period of
support orders, the state would realize estimated savings of $3.5 million during the first year of
operation under the new law. She also estimated that total support collections during the tirsi
year would be $79 million, a net increase of $47 million, and that gross collections for the
second year would be $101 million, a net increase of $6) million.
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more than 12 months and the modification is in the best interest of the child; or
(2) provides for the support of a child if the circumstances
of the child or a person affected by the order or portion of the
decree to be modified have materially and substantially changed
since its entry, except that a support order may be modified only
as to obligations accruing subsequent to the motion to modify; or
(3) sets the terms and conditions for possession of or access to a child, or prescribes the relative rights, privileges, duties,
and powers of conservators if:
(A) the circumstances of the child or a person affected by the order or portion of the decree to be modified
have materially and substantially changed since the entry
of the order or decree; or
(B) the order or portion of the decree to be modified
has become unworkable or inappropriate under existing circumstances; or
(C) the notice required by Section 14.031 of this code
was not given, or there was a change in a conservator's residence to a place outside the jurisdiction of the court. If a
change of residence results in increased expenses for any
party having possession of or access to a child, the court
may enter appropriate orders to allocate those increased
costs on a fair and equitable basis, taking into account the
cause of the increased costs and the best interests of the
child. Such an order may be entered without regard to
whether any other change in the terms and conditions of
possession of or access to the child is made.
(d) If the motion is filed for the purpose of changing the
designation of the managing conservator and is filed within one year
after the date of issuance of the order or decree to be modified, there
shall be attached to the motion an affidavit executed by the person
making the motion. The affidavit must contain at least one of the
following allegations along with the supportive facts:
(1) that the child's present environment may endanger his
physical health or significantly impair his emotional development; or
(2) that the managing conservator is the person seeking
the modification or consents to the modification, and the modification is in the best interest of the child.
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(e) On the filing of a motion to which the provisions of Subsection (d) of this section apply, the court shall deny the motion and
refuse to schedule a hearing unless the court determines, on the basis
of the affidavit, that adequate facts to support an allegation listed in
Subdivision (1) or (2) of Subsection (d) of this section are stated in the
affidavit. If the court determines that the facts stated are adequate to
support an allegation, a time and place for the hearing shall be set.
(f) If a petition for further action is filed for the purpose of
changing the designation of the managing conservator, after a hearing
the court may enter the order only if the standards established by this
section for modification of the prior order or decree have been met.
(g) While a motion to modify or a petition for further action is
pending, the court may not issue temporary orders under Section
11.11 of this code that have the effect of changing the designation of
the managing conservator unless:
(1) the order is necessary because there is a serious, immediate question concerning the welfare of the child; or
(2) the child's managing conservator has voluntarily relinquished the actual care, control, and possession of a child for
more than 12 months and the temporary order is in the best interest of the child.
Commentary
The 1983 amendment to subsection (a) states explicitly that
which should always have been obvious, i.e., a motion to modify must
be filed in the court of "continuing exclusive jurisdiction." Whether
the motion will remain in that court, or ultimately will be transferred
elsewhere, the first step in any proceeding to modify an existing order
must be taken in the original court.2 37
Two years after the original enactment of the Family Code, an
amendment was added to subsection (b) to require that "at least 30
days' notice of hearing" must be given to "each party whose rights
may be affected by the motion to modify .... .2" Ever since, this
237. If the evidence regarding the circumstances of the child is primarily to be found in
another county, Texas Family Code section 11.06. entitled 'Transfer of Proceedings Within
the State", provides the mechanism to move the lawsuit to that county. Ti-x. F..\r. CoIANN. § 11.06 (Vernon Pamph. Supp. 1986). That determination will be made by the court of
continuing jurisdiction after an appropriate motion has been filed. Sec supra Commentary
accompanying section 11.06.
238. Originally, section 14.08(b) of the Family Code read: "All parties to the suit are
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provision has created a self-contradictory, and sometimes impossible,
scheduling problem. Because the 30 days' notice requirement
counted forward from an unknown date, exactly when the "notice of
a hearing" would be delivered to a respondent by a sheriff, constable,
or mailman, could not be predicted ahead of time. To accommodate
this, a modification hearing had to be set far in advance in order to
insure compliance.
After ten years of "living with it," 1985 saw an end to this conundrum. Beginning September 1, 1985, notice of a motion to modify, and notice of a petition for further action, will be subject to a
procedure identical to that applicable for initiating a new lawsuit, i.e.,
service by citation. The new procedure better reflects the reality of
the litigation. The nominal label "a motion to modify" is misleading;
in fact, the procedures associated with "motion practice," as that
term relates to ongoing litigation, are wholly inappropriate in this
context. For example, there is no justification to assume that notice of
a hearing to an attorney who formerly represented a respondent in a
divorce constitutes notice to that respondent years after the original
decree. 23 9 A motion to modify may be filed anywhere between a few
weeks to several years after the original determination of conservatorship, visitation, or support. Reviving such dormant litigation generally will be subject to the same procedural protections regarding
notice associated with the filing of a new lawsuit. This principle is
even clearer with regard to the filing of a petition for further action by
a person who was not a party to the prior litigation.
Moreover, the requirement of a "notice of a hearing" has long
been at least ambiguous, and often was impractical or completely unworkable. It was unclear whether the required notice was to be "officer served notice," or whether notice-by-mail would be satisfactory.
Beyond this, none of the wide variety of methods for constructive serentitled to notice and hearing." Act of 1973 ch. 543, § 1, 1973 Tex. Gen. Laws 1425. This
provision was much too vague and indefinite, so in 1975 the 30 days' notice was substituted as
section 14.08 was completely rewritten. Act of June 19, 1975, ch. 476, § 29, 1975 Tex. Gen.
Laws 1265; see Smith, Texas Family Code Symposium Supplement- Title 2. Parent and
Child, 8 TEX. TECH L. REV. 19, 83-88 (1976).
239.

TEX. R. Civ. P. 21a provides that "every notice required by these rules ...

may be

served by delivering a copy of the notice ... to the party to be served ... or his attorney of
record, either in person or by registered mail to his last known address .... ." Literally, the
rule doesn't apply because section 14.08(b) notice is required by statute, not by the rules. But.
beyond that quibble, giving notice to an ex-attorncy and pretending that notice has been given
to the party is defective as a matter of procedural due process.

1986]

PARENT AND CHILD

1175

vice of citation are incorporated into the provisions for "notice." 2 4
Alternative methods of service have been found to be crucial to deal
with cases in which the respondent is either evading service, or is
truly impossible-to-serve. In short, the switch from "notice" to service by citation reflects an accurate legislative conclusion that a motion to modify is more analogous to initiating an original proceeding
than to taking just another step in an ongoing lawsuit. This change
also attempts to insure a fairer procedure by subjecting a modification
suit to the rules regularly applicable to an original lawsuit. Because
these rules are well-known to all lawyers, life should become a lot
easier procedurally.
At first glance, it would seem that the 1983 session witnessed a
major revision of subsection (c), the heart of the section. In fact, it
was mostly a matter of reorganization and some minor cosmetic repair, rather than major surgery. First of all, the statutory language
was clarified and simplified in order to identify clearly the three major
types of motions to modify, and to separate the procedures for each
according to the category involved, i.e., modification of managing
conservatorship, child support, and possession of and access to a
child. While the standards for modification of these aspects of an existing decree had been distinguishable depending on the goal sought,
the language was somewhat confusing.2 4
The 1983 revision was triggered by the Texas Supreme Court decision in Jones v. Cable,24 2 a case involving a modification of managing conservatorship that elicited considerable comment, controversy,
and criticism by some family law practitioners (not by me). Ultimately, the basic approach of Jones v. Cable was ratified by the statutory revision, but not before a good deal of pushing and shoving took
place. That is, the movant continues to bear the very significant,
three-prong burden in order to prevail and modify an existing managing conservatorship. With some minor changes, this principle can be
traced back to prehistoric times, i.e., pre-Family Code. 24 3 After the
240. TEX. R. Civ. P. 106 (substituted service and service by mail), 108 (publication service), 109a (other substituted service).
241. As amended in 1975, subsection (c) appropriately separated a modification of managing conservatorship into sub-subsection (c)(I). but ran together all other possible modifications
in (c)(2), thereby subjecting asserted changes to visitation and child support to the same test.
See Act of June 19, 1975, ch. 476, § 29, 1975 Tex. Gen. Laws 1265-66; Smith, supra note 238.
242. 626 S.W.2d 734 (Tex. 1982). rev'g Jones v. Jones. 614 S.W.2d 190 (Tex. Civ. App.Houston [14th Dist.] 1981).
243. E.g., Leithold v. Plass. 413 S.W.2d 698 (Tex. 1967): Blukovich v. Bukovich. 309
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1983 revision, however, a much lesser burden is placed on a movant
when the goal is merely to modify the terms of possession of or access
to a child, a/k/a visitation. An intermediate level of proof is required
to modify a child support order.
One of the first things necessary to decide Jones v. Cable was for
the court to determine the meaning of the word "parent" in the context of a change of circumstances to modify managing conservatorship. 2" That word was construed to mean "managing conservator"
(especially if a parent has been awarded that status), but did not include a noncustodial parent (including one who had been awarded a
possessory conservatorship). While this was a rather strained construction from the standpoint of plain English, it may well have been
an accurate perception of the original intent of the draftsmen.2 4 5
Thus, the original formulation in subsection (c) was nothing more
than a drafting error awaiting legislative correction. Eventually this
was the remedy adopted by the legislature, which rewrote the statute
using the language that the court had already read into it.
Jones v. Cable holds that only changes in the circumstances of
the child or of the managing conservator are relevant to answer the
question posed by the first prong of the subsection (c) test for modifying managing conservatorship. Any change in the circumstances of
the parent-possessory conservator was simply not relevant evidence
regarding that issue. Moreover, if this "threshold" question is not
answered affirmatively, the trier of fact (court or jury) will never
S.W.2d 528 (Tex. 1966); Mumma v. Aguirre. 364 S.W.2d 220 (Tex. 1963). I always hesitate to
cite pre-Family Code cases, because it may contribute to the perpetuation of a very bad Texas
practice, i.e., citation of old cases in preference to current statutes. As has been clearly demonstrated by these Symposia, the law on this subject has not remained constant. Compare Smith.
Texas Tech Family Code Symposium-Title 2. Parent and Child, 5 TEX. TECH L. REv. 389,
432-34 (1974) with Smith, supra note 238 and Sampson, Texas Tech Family Code Symposium-Title 2. Parent and Child, 13 Tix. TECH L. Rrv. 927. 949-55 (1982).
244. As originally written in 1973. only a change in the circumstances of the child was
relevant to change managing conservatorship, Act of 1973, ch. 543, § 1, 1973 Tex. Gen. Laws
1425. This proved to be so unsatisfactory that two years later the section was entirely rewritten to state that managing conservatorship could be modified "if the circumstances of the child
or parent have so materially and substantially changed since the entry of the order ....
"
Act of June 19, 1975,. ch. 476, § 29. 1975 Tex. Gen. Laws 1265; see Smith, supra note 238.
245. Both the context of the statutory language, and Professor Smith's contemporaneous
commentary suggest that this was the intent, and that the words "managing conservator" and
"parent" were synonymous--or close to it.
On the other hand, the case was decided on a 5-3 basis. Justice Wallace's dissent stated:
"The court's opinion ignores the definition prescribed by the Legislature and, through what I
feel is erroneous reasoning, finds that when the Legislature said parent. it did not mean parent." 626 S.W.2d at 737.
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reach the second or the third questions posed in the modification standard. 24 6 If that hurdle is surmounted, however, it will next be necessary to show that retention of the present managing conservator
would be injurious to the child (the second prong of the three prong
test). Only when this has been accomplished does evidence about a
change in the circumstances of the possessory conservator become relevant, i.e., when meeting the third part of the test that a change in
managing conservators will benefit the child. Jones v. Cable thus can
be viewed as nothing more than a case about the phrasing of special
issues.
So long as Jones v. Cable was not interpreted as requiring the
trier of fact to pass on the questions piecemeal during the course of
the trial, no serious impingement on practical trial procedure occurred. Nonetheless, many trial practitioners objected to the decision,
at least in part, on the basis that objections could be made to evidence
about changes in the circumstances of the noncustodial parent without a preliminary showing of change regarding the custodian or the
child.
Jones v. Cable implies that a change in the circumstances of the
possessory conservator has a direct bearing only on whether naming a
new managing conservator would be a positive improvement for the
child.2 4 7 It is possible, however, that this evidence also bears upon the
second prong of the tripartite test, i.e., whether retention of the present conservator would be injurious. This question is not new, but was
at the heart of the Jones v. Cable dispute. One example, which I have
long labeled "the two-bum dilemma,"2 4' 8 comes readily to mind. Suppose that both parents were well below average in their caretaking
skills at the time of the original decision, but that state intervention
into the family unit was not quite appropriate. These circumstances
would lead to the court naming the "least-worst parent" as the managing conservator because no better choice was available. Suppose
further that since the time of the original decision, the circumstances
of the noncustodian have significantly improved, while the custodian
has remained at the same sub-par level, and has not increased the
246.

See Raborn, Modification of Conservaiorship and Support, in 2 1984

ADVANCII

FAMILY LAW COURSE 0-18; Price. Modificaoon of Conservatorship and Support. in 1 1985
ADVANCED FAMILY LAW COURSi- at C-28-30.

247. 626 S.W.2d at 736.
248. See Suits Affecting the Parent-Child Relationship. 81-4 S'r.
13.TIx. S|'c. Ri,.-F.xNt.
L. 17, 17 (Winter 1981-82).
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marginal caretaking abilities (they remain just above those that would
trigger state intervention). At the time of the decision, there was considerable discussion over whether Jones v. Cable would handcuff the
trial courts in such situations where a bad, but stable, situation must
be continued because the requisite change in circumstances could not
be shown.2 49
The possibility of continued debate about "the two-bum dilemma" may have been put to an abrupt end by the 1983 legislative
formulation, which added a change in the circumstances of the possessory conservator to the first element of the three prong test. Hereafter, a showing may be made that a change for the better has
occurred in the caretaking ability of the possessory conservator. It
would be reasonable to conclude that this opens an opportunity to
contrast the relative abilities of the two contestants in order to justify
a finding that the second prong of the test has been met. That is,
arguably the change in the circumstances of a noncustodial parent
directly bears on whether retention of custody by the present, consistently inadequate, managing conservator would be injurious to the
welfare of the child. If so, because of the now-proven rehabilitation of
the noncustodial parent, meeting the third and final test in such a case
should be automatic. As a practical matter, the legislature appears to
have solved the problem. Further, this revised formula may well open
the door for evidence about changes in circumstances regarding a parent who was not named as either a managing or possessory conservator, who subsequently appears to qualify as an "other party affected
by the order." Once ajar, everyone might come in, i.e., grandparents
who have visitation rights, or an improved noncustodial parent even
when the custodian is at least "O.K." On second thought, maybe
249. This was the basis of Justice Wallace's dissent, 626 S.W.2d at 737. I took a more
sanguine view, which shortly thereafter was supported by the author of the majority opinion in
Jones v.Cable. In Ray, Recent Family Law Decisions of the Texas Supreme Court-1981-82.
82-2 ST. B. TEX. SEC. REP.-FAM. L. 8 (Spring 1982). Justice C.L. Ray stated:
I was pleased to see that in an editorial note the Family Law Section Newsletter
agreed with me that our construction of the statute will not be a problem in practice.
Your newsletter stated that in the "two bum dilemma," which concerned Justice
Wallace in his dissent, it should be relatively easy for the fact finder to find that his
parental performance, although predictable, was a change of circumstances because
the potential had become real. The editorial comment further stated that "minor
deviations from literalism should be a simple transition for the creative trial judge."
This also leaves room for the creative trial lawyer. If you take your first step by
looking at the case from the point of view of the child, I don't think you will go
wrong.
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opening the opportunity to relitigate by even the slightest crack is too
wide.
The bottom line of the 1983 revision, however, does seem to
leave intact the major thrust of both the prior statutory formulation
and its interpretation by Jones v. Cable. That is, the rigorous tests
applied to a motion to modify managing conservatorship basically remain unaffected. The three prong test lives on, even if evidence about
changes in circumstances of the possessory conservator or another
"party affected" may be freely introduced. Meeting the "injurious retention" test continues to be the single most significant impediment to
a free and easy change of custody.2"'
In 1983, new subsection (c)(1)(D) was added. While this might
look like an addition to the three prong test, in fact it is a wholly
independent, new ground for a change in the designation of a managing conservator.2 5' It has its own "two prong" test, 252 which might be
25 3
referred in shorthand as the "voluntary relinquishment" ground.
The new provision was inspired by the Texas Fathers for Equal
Rights in response to complaints that long-term de facto custody
counted for nothing in a modification suit. Under the new subsection,
250. E.g., Villarreal v. Villarreal, 684 S.W.2d 214 (Tex. App.-Corpus Christi 1984, no
writ); Belford v. Belford, 682 S.W.2d 675 (Tex. App.-Austin 1984, no writ).
251. I have been quoted as the authority for this proposition, but in a context in which the
issue is regarded as somewhat in question, see Raborn, supra note 246, at 0-22. In fact no
citation to authority is required. The three-prong test is phrased in the conjuctive, i.e., (A)
change, and (B) injurious retention, and (C) positive improvement. Between (C) and
(D) stands the disjunctive, "or," thereby demonstrating to every English grammarian in the
world that (D) is independent of (A), (B), and (C).
252. See Price, supra note 246, at C-33.
253. The amendment to Subsection (c)(l)(D) was part of a relatively broad-based revision
of various sections of the code to protect the actual custodian of a child against an unfair,
albeit literal application of statutory language at the behest of an "abusive managing conservator." See supra commentary accompanying section 14.031, and infra sections 14.40(c),
14.41(c). The complaints were centered on allegedly commonplace fact situations in which the
"official" managing conservator-parent would place the child with the other parent-invariably a possessory conservator-for an extended period of time. Sometimes these unofficial, or
informal, modifications are by agreement, and sometimes they are the result of a default of
responsibility. In either event, the transfer of "actual custody" is not ratified by court order,
nor do the parties initially desire this to occur. But as time goes on, the status quo changes no
matter what the court order may say. Eventually one of the parties, usually the actual custodian, wants a ratification of reality. At that time, it was possible for the legal custodian to use
section 14.08(c)(1) as a sword, not as a shield. New subsection (c)(l)(D) was specifically
designed to put an end to that possibility.
To date, the new subsection has not been construed by an appellate court, although some
of the related provisions unfortunately were "butchered," at least temporarily, by one of the
intermediate appellate courts. See infra Commentary accompanying §§ 14.40(c), 14.41(c).
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surrender of physical possession of the child by the managing conservator to another person for 12 months or more triggers a much-relaxed burden to be borne by the movant. Under such facts, a best
interest test is to be applied. The principle underlying the amendment
is that when there has been an informal transfer of custody between
parents for an extended time, i.e., one year or more, the managing
conservator should not receive the benefit of a statutory presumption
that the same status should be continued. The "12 month" period
required for actual possession, rather than the more typical six-month
period found throughout Title 2,254 was chosen for the specific reason
that often an informal transfer of custody between parents is made
with the intent that it should last for a particular school year. If it
were possible to seek a change of managing conservatorship after six
months, there would be an increased risk of a double-cross on an
agreement to allow a child to live with the other parent for a particular school year.
New subsection (c)(2) regulates the modification of child support
without altering the terms of the former law and no substantive
change was intended. The rule is that a change in circumstances of
either the child or of a person affected by the order, to wit, the obligor
or the obligee, is sufficient to sustain a modification of the amount of
support ordered. Increased support may be warranted by increased
needs of the child, increased ability to pay of the obligor, or decreased
ability of the obligee to contribute. 5 5 Similarly, the converse of any
of those circumstances may warrant a decrease.
New subsection (c)(3) was rewritten to separately identify motions to modify possession of and access to a child, plus any other
residual rights of the conservators. The old reliable "change in circumstances" ground is retained, but two other grounds were added.
The first of which, and by far the most important, ratifies a line of
cases holding that visitation, or other terms and conditions of conservatorship, may be modified if the prior order has become unworkable. 25 6 By far the most common event leading to such litigation
254. E.g., TEX. FAM. CODE ANN. §§ 11.06(b), 11.52(5), 11.53(a)(1), and 14.10(b).
255. E.g., Cannon v. Cannon, 646 S.W.2d 295, 297 (Tex. App.-Tyler 1983, no writ);
Strauss v. Strauss, 619 S.W.2d 18, 19 (Tex. Civ. App.-Corpus Christi 1981, no writ).
256. E.g., Maixner v. Maixner, 641 S.W.2d 374, 377 (Tex. App.-Dallas 1982, no writ);
Kelly v. Novak, 606 S.W.2d 25, 30 (Tex. Civ. App.-Houston [1st Dist.] 1980, no writ); cf.
Boney v. Boney, 458 S.W.2d 907, 911 (Tex. 1970) (pre-Family Code decision).
Rumors that courts have consistently upheld existing visitation orders even after they
have become "'unworkable" seem to have been exaggerated. Although Howard v. Pullicino,
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occurs when a conservator moves to another city or state, and the
distance involved renders the weekend visitation schedule previously
ordered unworkable. Henceforth, on those facts alone an application
may be made to the court of continuing jurisdiction for a revised,
more appropriate visitation schedule.
Subsection (c)(3) also added a provision recognizing that when
the required notice of a change of residence was not given,2 57 a new
visitation order might be warranted. Moreover, if that change of residence results in increased expenses to a conservator, the court may
enter an order to allocate these costs. Despite what were probably the
hopes of the proponents of this amendment, the subsection does not
necessarily yield the result that, when the managing conservator
moves to a distant state, it will be "she" who will be ordered to bear
some or all of the increased transportation costs incurred by the possessory conservator. The finances of each of the parents or parties
must be taken into account, although common sense should dictate
that the circumstances of that person who caused the increase in costs
should be the most carefully scrutinized when it comes to allocating
those costs.
From its outset the Family Code has drawn a distinction between
a motion to modify and a petition requesting further action, but there
continues to be considerable confusion about the distinctions between
the two proceedings. The 1975 amendments to the code probably
should have clarified most of the ambiguity to everyone's satisfaction,2 58 but obviously this did not occur. Therefore, in both 1983 and
1985 the code revisionists hurled themselves once more into the
2 59
breach (actually twice more).
In 1983 new subsection (f) was aimed at resolving the burden to
be borne by a litigant who has filed a petition requesting further action seeking to change the designation of the managing conservator.
The subsection directs that such an action should be adjudicated according to the same standards as are applicable to a motion to modify
managing conservatorship. This probably always was the intent of
the law, or at least always should have been.2 60 In any event, after the
519 S.W.2d 254 (Tex. Civ. App.-Austin 1975, no writ), did just that, the case was decided
under the 1973 formulation of section 14.08 that was promptly repudiated by the legislature
that same year. See supra note 244.
257. See supra Commentary accompanying section 14.031.
258. See Smith, supra note 238, at 30, 86, which is clear enough for my taste.
259. See supra Commentary accompanying sections 11.03, 11.07, 11.09.
260. By far the most troublesome case on this subject is Watts v. Watts, 573 S.W.2d 864
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addition of subsection (f) it is clear that an existing managing conservator will be protected against all-comers by the presumption that the
status quo should continue. Note that the statute only applies to attempts to change managing conservatorship. It is hard to imagine
circumstances under which a nonparty would have a justiciable interest in modifying any other terms of an existing order, other than the
total modification involved when a petition requesting further action
seeks all-new relief, i.e., termination of parental rights.
Although a motion to modify managing conservatorship is severely constrained under the code, in the past a few movants allegedly
have been able to obtain an unconscionable advantage thanks to the
intemperate issuance of temporary orders prior to the merits hearing.
Supposedly, the scenario was that a trial court would "hometown" a
managing conservator who had moved from the district (no longer a
voter), and award the movant "temporary managing conservatorship" via section 11.11 after a short-notice, truncated hearing. This
would greatly assist the movant ultimately to prevail on the merits by
affording him an opportunity to accumulate self-serving evidence over
the extended period of time that the motion to modify languished on
the docket. The delay was often facilitated by the archaic Texas procedure of allowing a jury trial for a motion to modify. Once having
obtained temporary managing conservatorship, it was to the movant's
benefit to take advantage of the crowded docket in most urban counties and the concomitant built-in delay of a year or more before the
merits could be reached. Thus, the temporary-order-trick was an invaluable tool in skillful hands.
Victims of this procedure generally regarded it as both a sleazy
trick and as a subversion of the statutory protection against a hasty
(Tex. Civ. App.-Fort Worth 1978, no writ), in which the court gamely wrestled with the
statutory language, and came out a part-winner and a part-loser. Basically, the court misread
a simple exception clause when it interpreted section 11.07(b) to mean that a petition for further remedy by a nonparty to the prior action could not seek to modify managing conservatorship. Id. at 867-68. Actually the statute merely was intended to make an exception to the
requirement to file "a petition" for cases brought under section 14.08, in which "a motion"
would do. Its statement that "an order of conservatorship can be modified 'only by the filing
of a motion' in the court of continuing jurisdiction" was erroneous, but persisted to give pause
to other courts for some time. See Wallace v. Tex. Dep't of Human Resources, 667 S.W.2d
919, 921 (Tex. App.-Austin 1984, no writ).
Interestingly enough, the Watts court almost got it right. In speculating about what burden a nonparty who had filed a "petition for further remedy" would have in attempting to
change managing conservatorship, the court stated: "His burden of proof would be the same
[reciting the three prong-test] ......
573 S.W.2d at 867.
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change of that status. Subsection (g), new in 1983, ratified this point
of view, and directed trial courts not to grant temporary orders pending a motion to modify in all but the most exigent circumstances,
thereby depriving movants of the advantages that sometimes were obtained under the practice.
In matters of child custody, however, nothing is as simple as it
appears. A loophole must be provided in the event that the motion to
modify really does involve a serious question concerning the welfare
of the child. If so, the court must be able to act swiftly to protect the
child pending final hearing. To accomplish this, subsection (g) repeats the exception found in the "automatic" habeas corpus provi" ' thereby incorporating
sion, 26
the significant body of case law
interpreting that terminology. Because that history is restrictive
rather than expansive, it is unlikely that this tiny loophole will ordinarily provide much maneuvering room.2 62
A 1985 amendment to subsection (g) effected a cure for a minor
drafting oversight made in the previous session. The addition of an
exception to the three-prong test for situations in which the managing
conservator voluntarily surrendered actual possession and control of
the child for more than 12 months did not quite mesh with the basic
prohibition against temporary orders pending a motion to modify. A
problem was created in cases where a writ of habeas corpus was filed
by the "official" managing conservator in response to such a motion
by the long-term "actual custodian." If a trial court followed the literal law and granted the habeas corpus, the existing, agreed-upon status quo would be altered. This would subvert the best interest test to
be applied at the merits hearing on the motion to modify. On the
other hand, if the court entered a temporary order and named the
actual custodian as temporary managing conservator, arguably this
would have the effect supposedly prohibited by the 1983 version of
subsection (g). This minor glitch was resolved when the provision
was amended to allow utilization of the best interest test for the issuance of temporary orders in a situation involving a long-term, voluntary surrender of custody. This insured that approximately the same
test would be applied at both the temporary and merits hearings.
261, The language of section 14 .08(g) exactly follows the exception provided in section
14.10(c). See Henderson v. Shackelford, 671 S.W.2d 687 (Tex. App.-Amarillo 1984. no
writ).
262. See Klein v. Cain, 676 S.W.2d 165 (Tex. App.-Amarillo 1984, no writ); Henderson
v. Shackelford, 671 S.W.2d 687 (Tex. App.-Amarillo 1984. no writ).
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Enforcement of Order

(a) to (f) Repealed by Act of June 3, 1985, ch. 232, § 14, 1985
Tex. Gen. Laws 1956, 1988 (effective Sept. 1, 1985).
(g) A suit for damages under Chapter 36 of this code may be
joined with any proceeding under this section for the enforcement of a
court order relating to the possession of or access to a child.
(h) If a self-employed person, or a person employed by an employer not subject to the jurisdiction of the court, or a person to
whom the application of Sec. 14.091 is impracticable fails to make
two or more child support payments as required by court order, the
court, in addition to other remedies provided by this chapter, may
order the person to execute a bond, subject to the approval of the
court, or pay security to the court, the bond or security to be conditioned on the payment of past-due and future child support payments
as required by the court order. If the person fails to make a child
support payment as required by the court order after having excecuted a bond or having paid security to the court, the court may
collect on the bond or may forfeit all or a portion of the security. An
amount collected from a bond or an amount of forfeited security shall
be paid to the person entitled to receive the support payment for the
benefit of the child and shall be applied to the outstanding indebtedness of the person. The application of bond or security funds to the
person's indebtedness is not a defense in a contempt of court proceeding. In this subsection, "self-employed person" means an individual
who received 80 percent or more of his annual income from sources
other than wages or salary.
(i) The court in which a motion to enforce a child support order
under this section, Section 14.091 of this code, or Rule 308-A, Texas
Rules of Civil Procedure, is pending shall give preference to the pending motion in setting a date for a hearing and may not continue or
postpone the hearing because of a motion under Section 14.08 of this
code to modify the order on which the support obligation is founded.
[(a) through (f) REPEALED by Act of June 3, 1985, ch. 232, § 14,
1985 Tex. Gen. Laws 1956, 1988; the provisions, as amended, were
moved elsewhere, as follows:
(a)
(b)
(c)

See § 14 .40(a);
See §§ 14.30(d)(1), 14.31(d);
See § 14 .41(a);
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(d) See § 14.32(c);
(e) as added by Act of May 27, 1983, ch. 238, § 3, 1983 Tex.
Gen. Laws 1729; see §§ 14.30(d)(2), 14.3 1(b)(2))K);
(e) as added by Act of June 17, 1983, ch. 402, § 3, 1983 Tex.
Gen. Laws 2173; see § 14.42;
(f) See § 14.41(c).]
Commentary
The exact status of section 14.09 cannot be stated with complete
assurance. The overall intent of the legislature, given all of its actions
in this regard, is relatively clear. As a matter of nonsubstantive reorganization, section 14.09 was to be repealed and moved elsewhere. 6 3
On an independent track, another bill purported to amend section
4 Originally, that bill also was designed to accomplish a non1 4 . 0 9 .2
substantive clean-up of the statute, this time by relettering two subsections having the same letter thanks to some last minute duplication
left over from the previous session. For those two years, section 14.09
had the distinction of being the only statute in America with three
(yes, count 'em, 3) subsection (e)'s. Incidentally, the terms of all of
the (e)'s were carried forward in the reorganization described as the
goal of the first enactment. At the last minute, however, a substantive
provision, new subsection (i), was added as a floor amendment to the
second bill. Time contraints forced passage of both bills without further amendment or reconciliation. To complicate things still further,
the Governor signed the bills in reverse order. 265 Finally, to insure
263. Act of June 3, 1985, ch. 232, §§ 1-17, 1985 Tex. Sess. Law Serv. 1956-93 (Vernon).
This act is primarily known for the major reform of child support enforcement via withholding
from earnings, also reordered all other aspects of post-decree enforcement of orders relating to
children. After transferring all of the existing provisions to subchapter B, see infra Commeitary accompanying sections 14.30-51. the bill repealed sections 14.09, 14.091, and 14.212. the
existing statutes dealing with these issues. The final version passed the house, with amendments, on May 25, 1985, and the Senate concurred in those amendments on May 27, 1985, the
very last day of the legislative session.
264. Act of June 15, 1985. ch. 802, §§ 1-17. 1985 Tex. Gen. Laws 6050-6060 (Senate Bill
455). This bill, known in the halls of the legislature as the Bar Omnibus Bill, contained some
15 sections amending a wide variety of Title 2 provisions. The final version passed the house.
with amendments, on May 22, 1985 and the Senate concurred on those amendments on May
25, 1985.
265. Act ofJune 3, 1985, ch. 232 §§ 1-17. 1985 Tex. Gen. Laws 1956-63 (S.B. 1175). This
bill passed last, was signed by Governor White ott June 3. 1985. The earlier enactment. S.B.
455, was not signed until June 15. 1985. Whether the passage through the Legislature is the
crucial issue, or the signature of the Governor finally making the legislation into law is crucial.
is not determined, but presumably the former controls.
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that all Texas lawyers will remain confused on the subject for the next
two years, West Publishing apparently gave up on the whole matter
and reprinted all of section 14.09 in its biennial Family Code, including those subsections that were affected by both bills and those that
only were dealt with by the repealer.166 It is possible that West Publishing will control, and most lawyers and courts will believe that the
entire section lives on.
In fact, the rules for resolving such conflicts are found in the
Code Construction Act. 67 Naturally, three rules are applicable, and
naturally they may be at least partially in conflict. First of all, it is
presumed that any statute intentionally passed should be given full
effect if at all possible.2 61 Second, if statutes enacted during the same
session are irreconcilable, the latest date of enactment prevails. 6 9
From one perspective, passage of legislation both repealing and
amending the same section could be said to be irreconcilable by definition. If so, it is only necessary to determine when a bill is enacted, i.e.,
on the Governor's signature or on passage by the second house in the
legislature to resolve the "section 14.09" question. Such a mechanical
analysis would disregard the third mandate, i.e., to implement legislative intent whenever possible.170 Taken together, full effect should be
266. The new Vernon paperbound version of the Texas Family Code (Vernon Pamph.
Supp. 1986) repeats all of section 14.09 of the Family Code, including the new subsection (i)
and all of the relettered former subsection (e)'s. At the end of the section the publisher makes
the following ambiguous statement: "Repeal. This section was repealed by Acts 1985, 69th
Leg., p. 1988, ch. 232, § 14, effective Sept. 1, 1985. without reference to the amendment of
subsecs. (e), (g), (h), and the addition of subsec. (i) of this section by Acts 1985, 69th Leg., p.
659, ch. 802, §§ 12 and 13. See, also § 14.30 et seq." This is what's known in the trade as
"punting."
267. TEX. Gov'T CODE ANN. §§ 311.001-.032 (Vernon Pamph. Supp. 1986).
268. Id. at § 311.021. This section provides inter alia:
Intentions in Enactment of Statutes:
In enacting a statute, it is presumed that . . .
(2) the entire statute is intended to be effective;
(3) a just and reasonable result is intended;
(4) a result feasible of execution is intended . ...
269. Id. at § 11.025. This section provides inter alia:
Irreconcilable Statutes and Amendments
[I]f amendments to the same statute are enacted at the same session of the legislature, one amendment without reference to another, the amendments shall be harmonized, if possible, so that effect may be given to each. If the amendments are
irreconcilable, the latest in date of enactment prevails.
270. Id. at § 311.023. This section provides inter alia:
Construction Aids
In construing a statute, whether or not the statute is considered ambiguous on
its face, a court may consider among other matters the
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accorded enactments unless the conflict is truly irreconcilable. Because the terms of the two bills do not directly conflict, there is no
reason to regard the repealer as irreconcilably conflicting with the
amended version of the statute-both can exist without gross dissonance (harmony being too much to expect). In sum, the situation
calls for the application of another well-known rule: "No harm, no
foul." Whatever remains of section 14.09 should be regarded as no
more than a harmless duplication, having a certain lack of symmetry,
containing cross-references that don't refer to anything in existence,
and presenting a rather unaesthetic picture. But, no real conflict exists between the provisions. No doubt two years hence another
cleanup will be undertaken.
If the Texas Legislature were not so terribly pressed for time,
these foul-ups and duplications could be avoided. But then, if cows
could fly, we'd all spend a good deal more time watching the sky.
With the legislature's time schedule, it is only a wonder that things
aren't a lot worse.
The only substantive change made in the bill attempting to cleanup section 14.09 should be regarded as surviving the later repeal of
the entire section. Subsection (i) directs trial courts to ignore delaying
tactics and to get on with the business of insuring that child support is
received. A support obligor's counter-motion seeking relitigation of
custody, the level of support, or of visitation, should not be permitted
to postpone enforcement of a child support order. This is certainly a
good idea, albeit one that will be inconveniently placed in the Code
for the next couple of years. Finally, it is possible for a court to implement the legislative intent underlying this amendment by reading
the cross-references to apply to the new enforcement provisions, discussed infra.2 7 '
(1) object sought to be attained;
(2) circumstances under which the statute was enacted;
(3) legislative history;
(4) common law or former statutory provisions, including laws upon the same
or similar subjects;
(5) consequences of a particular construction;...
(7) title, preamble, and emergency provision.
271. See infra Commentary accompanying section 14.30-.51.
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Repealed by Act of June 3, 1985, ch. 232, § 14, 1985
Tex. Gen. Laws 1988.

Commentary
The provisions were transferred, as amended, to section 14.43.
§ 14.10.

Habeas Corpus

(a) If the right to possession of a child is presently governed by
a court order, the court in a habeas corpus proceeding involving the
right to possession of the child shall compel return of the child to the
relator if and only if it finds that the relator is presently entitled to
possession by virtue of the court order.
(b) The court shall disregard any cross action or motion pending for modification of the decree determining managing conservatorship, possession, or support of or access to the child unless it finds
that:
(1) the previous order was granted by a court that did not
give the contestants reasonable notice of the proceeding and an
opportunity to be heard; or
(2) the child has not been in the relator's possession and
control for at least 6 months immediately preceding the filing of
the petition for the writ.
(c) The court may issue any appropriate temporary order if
there is a serious immediate question concerning the welfare of the
child.
(d) While in this state for the sole purpose of compelling the
return of a child through a habeas corpus proceeding, the relator is
not amenable to civil process and is not subject to the jurisdiction of
any civil court except the court in which the writ is pending and in
that court only for the purpose of prosecuting the writ.
(e) If the right to possession of a child is not governed by a
court order, the court in a habeas corpus proceeding involving the
right of possession of the child shall compel return of the child to the
relator if, and only if, it finds that the relator has a superior right to
possession of the child by virtue of the rights, privileges, duties, and
powers of a parent as set forth in Section 12.04 of this code.
(f) The court shall disregard any motion for temporary or permanent adjudication relating to the possession of the child in a habeas
corpus proceeding brought under Subsection (e) of this section unless
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at the time of the hearing an action is pending under this subtitle, in
which case the court may proceed to issue any temporary order as
provided by Section 11.11 of this code.
Commentary
Prior to the advent of the Texas Family Code, child custody disputes were often litigated in the context of a habeas corpus proceeding.2 72 The code put an end to that, substituting what has come to be
known as "automatic habeas corpus." That is, the sole issue in a typical habeas corpus proceeding is whether the relator is currently entitled to possession of a child by virtue of a valid court order. Most of
the bench and bar accepted the new procedure, although several recalcitrant district judges had to be reminded of this change in the law
by the Texas Supreme Court via the writ of madamus route before the
message finally got through.2 73 The automatic habeas corpus is subject only to three, very narrowly drawn, exceptions, two of which persist unchanged to date. Subsection (c) provides that if there is a
"serious immediate question concerning the welfare of the child," the
court need not blind itself to this fact and send the child back into a
situation of imminent peril. Although it has been claimed on more
than one occasion that such would be the result if the habeas were
automatically granted, in fact the actual situations involved have
never been sufficiently dramatic to convince the supreme court that
the exception should be applied. 4 Subsection (b)(2) provides a
"sleeping on your rights" or "laches" exception. That is, the relator
has a duty to take reasonably expeditious action to regain the lawful
custody of a child. If, for example, a managing conservator permits a
situation where de facto custody remains with another person for 12
months or more, a full examination of the best interest of the child
275
may be more appropriate than an "automatic habeas.
The final exception to automatic habeas corpus has undergone a
substantive change. As originally enacted in 1973, the Texas law took
the reasonable, albeit debatable, position that the United States
272. See Smith, Texas Family Code Symposium Title 2. Parent and Child, 5 TEX. TECH
L. REV. 389, 435-36 (1974).
273. E.g., Perry v. Scoggins, 626 S.W.2d 302 (Tex. 1981); Strobel v. Thurman, 565 S.W.2d
238 (Tex. 1978); Trader v. Dear, 565 S.W.2d 233 (Tex. 1978).
274. E.g., Forbes v. Wettman, 598 S.W.2d 231 (Tex. 1980); Saucier v. Pena, 559 S.W.2d
654 (Tex. 1977); and McElreath v. Stewart, 545 S.W.2d 955 (Tex. 1977).
275. In 1983 this exception was coordinated with the motion to modify. See supra Commentary accompanying section 14.08(c)(1)(D).
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Supreme Court took in May v. Anderson, 7 6 requiring that in personam jurisdiction be present over a nonresident, nondomiciliary parent before full faith and credit to a custody decree was mandated.2 7
Times and legal opinions have changed on this subject in the succeeding years. From the time of its original promulgation in 1968, the
Uniform Child Custody Jurisdiction Act (UCCJA) has taken the position that May v. Anderson did not stand for the proposition that in
personam jurisdiction is a prerequisite to a custody determination.
Rather, custody is viewed as a status adjudication only,"7 8 and all that
is required to bind an absent contestant is "reasonable notice and op"279 More importantly, the United States
portunity to be heard .
Congress adopted this view with the 1980 passage of the Parental
Kidnapping Prevention Act (PKPA). S0 On the passage of the Texas
version of the UCCJA in 1983, subsection (b)(1) was also amended to
maintain a single, consistent view within the code. That is, a custody
determination properly entered under the terms of the particular
UCCJA in effect in any state (all 50 have now adopted the uniform
act), is entitled to full faith and credit, must be enforced, and may not
be modified."8 '
§ 14.12.

Repealed by Act of June 3, 1985, ch. 232, § 14, 1985
Tex. Gen. Laws 1956, 1988.
Commentary

The provisions were transferred, as amended, to sections
14.40(e), 14.50(d).
§ 14.13.

Exemption From Court Fees: Attorney General

Text as added by Act of June 3, 1985, ch. 232, § 8, 1985 Tex. Gen.
Laws 1956, 1961
A clerk, auditor, sheriff, or other government officer or employee may
276. 345 U.S. 528 (1953).
277. See Smith, supra note 272 at 436.
278. See Uniform Child Custody Jurisdiction Act, 9 U.L.A. 111-115 (1979) (Commissioner's prefatory note).
279. Id. §§ 4-5; see TEX. FAM. CODE ANN. §§ 11.54-.55.
280. 28 U.S.C. § 1738A(e) (1982).
281. See Sler v. Storey, 677 S.W.2d 504 (Tex. 1984); 28 U.S.C. § 1738A(a); see supra
Commentary accompanying section 11.51-.75.
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not charge a fee or other amount for services rendered in connection
with an action or proceeding in which the attorney general of this
state is representing a party for the purpose of obtaining child
support.
Commentary
The enactment of the Child Support Enforcement Amendments
of 1984282 reflects a clear Congressional determination that strengthening the remedies available to child support obligees should be accorded a much higher place on the list of societal priorities. Given its
record of the past two sessions, it is clear that the Texas Legislature
agrees wholeheartedly with this federal conclusion. As part of a
sweeping attack on the problem, two bills each adding a new section
14.13283 were added to the code. In effect, the Legislature has directed that local officials shall join in the support enforcement efforts
(like it or not). If all of the various levels of government are to combine to create a brave new world of support enforcement, each must
bear its fair proportion of the costs involved. Both new sections 14.13
allocate those parts of the cost-share of this worthwhile nationwide
project to be borne by county governments.
The attorney general, as the IV-D agency in Texas, 28 4 shall be
able to file his lawsuits to collect support without paying fees to the
clerk of court, to obtain personal or constructive service of process on
the obligor by the sheriff or constable without charge, to request the
issuance of orders to employers to withhold from earnings,"' and to
receive associated auditing services from the county auditor when he
moves to enforce child support orders.
282. See supra Commentary accompanying section 14.05 and infra section 14.43.
283. Act of June 3, 1985, ch. 232, § 8, 1985 Tex. Sess. Law Serv. 1956, 1961; Act of June
3, 1985, ch. 239, § 33, 1985 Tex. Sess. Law Serv. 2015, 2034-40.
284. Act of June 3, 1985, ch. 232, § 15, 1985 Tex. Sess. Law Serv. 1956, 1988.
285. Although section 14.43(i) authorizes the clerk to charge a fee of up to $5 to the
person requesting an order to an employer to withhold from earnings for child support, this fee
is not allowable "for service rendered in connection with a proceeding in which the attorney
general is representing a party for the purpose of obtaining child support." Op. Tex. Att'y
Gen. No. JM-396 at 1815-16 (1985).

1192
§ 14.13.

TEXAS TECH LAW REVIEW

[Vol. 17:1065

Additional Filing Fee not Required

Text as added by Act of June 3, 1985, ch. 239, § 33, 1985 Tex. Gen.
Laws 2015, 2039-40
No additional filing fee may be collected or required in a suit affecting the parent-child relationship when a party to the suit files a motion to modify a decree under Section 14.08 of this code, or when a
motion for the enforcement of an order is filed under Section 14.09 or
14.091 of this code. This section does not prohibit the clerk from
collecting a deposit in the amount set by the clerk as in other cases

for payment of expected costs and other expenses arising in the
proceeding.
Commentary
This second new section 14.13286 was part of the giant "fee-bill"
for which the 69th Legislature gained so much publicity. This new
statute purports to exempt motions to modify or to enforce filed in a
SAPCR from "additional filing fees." If the statute is ever construed
by a court, determining the legislative intent behind the enactment
might be quite difficult. Obviously a literal reading should lead to the
conclusion that no additional fee of any sort may be collected or required by the district clerk when a motion to modify or to enforce is
filed. That is, the filing of further litigation filed under the same cause
number in the court of continuing jurisdiction or in the transferee
court in any SAPCR should be free of charge. Such an interpretation
makes sense; the court clerk needs to do little more than time-stamp
the documents presented because the official file to receive the new
documents has already been created for the prior litigation. The exception made for "a deposit . . . as in other cases for payment of
expected costs and other expenses . . ." should be interpreted as referring to service of process costs and associated litigation fees, e.g.,
subpoenas, etc. This too makes good sense and is consistent with the
legislative attitude to "enforce child support for the benefit of the
kids" generally prevailing during the last two legislative sessions.
On the other hand, when those in the know are tracked down, a
somewhat different picture emerges that casts at least some doubt on
the above "plain language" interpretation. Before the proposal on
fees was made, a partial county-by-county survey about costs was
286. Both of the Texas Family Code Section 14.13's are valid. Op. Tex. Att'y Gen. No.
JM-396 (1985).
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taken which obtained very mixed results. Reportedly, some counties,
perhaps most, historically have not charged for the filing of a motion
to modify or a motion to enforce. Other counties have made various
charges for such filings. -8 7 Staff personnel in the office of one of the
sponsors alleged that the original intent was to prevent clerks from
charging more than they had previously done. 2 88 The rationale for
the prohibition was supposedly to avoid across the board increases.
Because the fee bill was to raise the cost of filing an original lawsuit
from $25 to $75, it was feared that some clerks would add a like
amount to their charges for filing motions to modify or to enforce.
But, if all that was intended was a "no-raise" prohibition, the language used certainly keeps that purpose a secret.
Fortunately, the attorney general has come to the rescue on this
matter. Absent a court challenge, the opinion is likely to become
standard operating procedure. The attorney general holds that court
clerks may not charge any fee for filing a motion to modify or a motion to enforce in a SAPCR because those costs are "covered by the
initial filing fee." ' 289 It also seems clear that a clerk may charge private litigants for the issuance of citation, and the sheriff may charge
for the service of the pleadings and notice.
SUBCHAPTER B. ENFORCEMENT OF COURT ORDERS
FOR CHILD SUPPORT AND POSSESSION OF AND
ACCESS TO A CHILD
Introductory Commentary
The form and intent of new subchapter B of chapter 14 is to
gather almost all of the post-decree enforcement remedies and procedures in one place. 29" The triggering event for this substantial revision in the format of this key chapter was the enactment of the
Federal Child Support Enforcement Amendments of 1984, discussed
287. For example, through mid-1985 Travis County had been charging a filing fee for a
motion for contempt or to modify custody of $55, which does not include the cost to serve
notice. Arguably, this is an outrageous charge. After all, in most cases the obligee has not
received the ordered child support. Asking the obligee to pay approximately $100 for the
privilege of complaining is really salting the wound.
288. Telephone conversation by the author with Senator Kent Caperton's staff.
289. Op. Att'y Gen. No. JM-396 at 1815 (1985).
290. The format is roughly modeled after subchapter D. chapter 3, of the Texas Family
Code, sections 3.70-77, added by Act of June 17, 1983, ch. 424, § 2, 1983 Tex. Gen. Laws
2346, 2350.
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elsewhere. 2 1' Not included in this substantial reorganization are section 14.08, Modification of Order, which is always a post-decree procedure, and section 14.10, Habeas Corpus, which usually is such.
Both statutes were left alone to remain in peace because the former is
not really an enforcement remedy, and because both sections have a
wealth of caselaw closely identified with the specific section number.
Subchapter B is divided into three separate series: sections
14.30-.33 establish the general procedural provisions applicable to
every motion to enforce; sections 14.40-.43 deal specifically with the
enforcement of child support; and, recognizing that there are two
sides to the enforcement coin, sections 14.50-.51 provide the details
for the enforcement of orders granting possession of and access to a
child.
§ 14.30.

General Provisions Governing Enforcement of Court
Orders for Child Support and for Possession of and
Access to a Child

(a)

Definitions. In this subchapter:
(1) "Earnings" means compensation paid or payable for
personal services, whether denominated as wages, salary, commission, bonus, or otherwise, and includes periodic payments
pursuant to a pension, disability and retirement program, and unemployment benefits.
(2) "Disposable earnings" means that part of the earnings
of any individual remaining after the deduction from those earnings of any amounts required by law to be withheld, union dues,
nondiscretionary retirement contributions, and medical, hospitalization, and disability insurance coverage for the obligor and
his or her children.
(3) "Employer" means any person, including the United
States and any governmental entity as defined by Section 11.01
of this code. "Person" shall include but is not limited to individuals, partnerships, and corporations.
(b) Jurisdiction. Proceedings under this subchapter shall be
commenced in the court with continuing, exclusive jurisdiction of the
suit affecting the parent-child relationship as provided in Section
11.05 of this code.
(c) Venue and Transfer. Venue for proceedings brought under
291.

See supra Commentary accompanying section 14.05, and infra § 14.43.
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this subchapter shall be as provided in Section 11.04 of this code or,
when applicable, according to the transfer provisions of Section 11.06
of this code.
(d) Other Remedies Not Precluded. The use of any proceeding
under this subchapter for the enforcement of a court order for the
support of a child or for possession of an access to a child shall not be
construed to limit or to preclude the use of any other civil or criminal
proceeding to enforce child support obligations or rights to possess or
have access to a child. These other remedies include but are not limited to:
(1) enforcement of a support order under Rule 308-A of
the Texas Rules of Civil Procedure or any subsequent version of
the rule promulgated by the Supreme Court of Texas;
(2) a suit for damages under Chapter 36 of this code or any
other civil suit allowed by law for enforcing a right to possession
of and access to a child;
(3) prosecution for offenses against the family under the
provisions of Chapter 25 of the Penal Code;
(4) civil or criminal remedies provided by Titles 3 and 4 of
this code; and
(5) a petiton for writ of habeas corpus under Section 14.10
of this code.
(e) Procedure. Except as otherwise provided in this subchapter, the procedure in enforcement proceedings shall be as in suits
affecting the parent-child relationship generally.
Commentary
Beginning with this section, a common structure is established
for every motion to enforce involving either child support or the possession of or access to a child. Subsection (a) provides additional definitions for this subchapter only. The definitions previously found in
the now repealed wage assignment statute " 2 for "earnings" and "disposable earnings" have been altered somewhat. Virtually all compensation for personal services is now defined as "earnings,''211 but other
forms of "earnings" are not included within the definition of income
292. See Act of June 17, 1983, ch. 403. § 1. 1983 Tex. Gen. Laws 2169. repealed by Act of
June 3, 1985, ch. 232, § 14, 1985 Tex. Sess. Law Serv. 1956. 1988.
293. The easiest and best way to contrast the new and old formulations is to "do as the
Texas Legislature does" and underscore new language. Integrating the old law (section
14.091) with the new, section 14.30 (a)(1) reads as follows:
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subject to witholding, e.g., stock dividends and interest from deposits.
While theoretically it would have been possible to authorize withholding from those sources, the mechanical problems that would be engendered far outweigh the possible benefits. The record keeping for
small sums from multiple payors made on an irregular basis would be
an accountant's nightmare. Such sources of income are best held in
reserve to provide payment of support arrears through ordinary garnishment on a case-by-case basis.
The list of allowable deductions from earnings to reach "disposable earnings" was expanded slightly. The new definitions add a
couple of items to be subtracted from earnings when making the calculation of the amount to be subject to withholding from earnings.29 4
There are two categories of such deductions. Some are involuntary in
nature, such as federal taxes, union dues, and nondiscretionary retirement contributions, and contribute to the obligor's employment security, albeit in an indirect manner. Others are voluntarily incurred,
such as health and disability insurance covering the obligor and/or
his children, but these redound to the benefit of the children by either
insuring the obligor's income stream or by providing direct protection
to the children themselves.
Subsections (b) and (c) confirm that the usual rules regarding
continuing jurisdiction and transfer are fully applicable to a motion to
enforce.
Subsection (d) firmly establishes that any and all of the remedies
listed may be sought in any combination, and that civil and criminal
remedies are neither mutually exclusive nor precluded by the particular mode of enforcement selected by a litigant. This subsection is intended to serve as a road map for attorneys, and is not intended to
modify or otherwise affect the prior law regarding election of remedies. While the exact state of that law is not altogether clear at present,2 9 it is certain that a litigant may freely join together as many

294.

295.

(a) Definitions. In this subchapter:
(1) "Earnings- means compensation paid or payable for personal services.
whether denominated as wages, salary, commission, bonus, or otherwise, and includes periodic payments pursuant to a pension, disability and retirement program.,
and unemployment benefits.
Using the same procedure as in note 293. section 14.30 (a)(2) reads:
(2) "Disposable earnings" means that part of the earnings of any individual
remaining after the deduction from those earnings of any amounts required by law to
be withheld, union dues. nondiscretionary retir'ement contributions, and medical hospitalization, and disabilit, ilsurance coverage br the obhgor and his or her children.
TEX. FAM. COLE ANN. §§ 11.05-.06 (Vernon Pamph. Supp. 1986).
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remedies as his heart desires in one motion. As a matter of judicial
economy, certainly all contested issues should be tried in one lawsuit,
and in one lawsuit only. The consequences of a failure to do this,
however,
2 6 are most definitely not specified with particularity by the
statute.11
Finally, subsection (e) places motions to enforce in the SAPCR
mainstream.

§ 14.31.

Procedure in Enforcement Proceedings

(a) Proceeding Commenced By Motion. Enforcement proceedings under this subchapter shall be commenced by the filing of a motion to enforce the order, judgment, or decree.
(b) Pleading. (1) Contents of Motion. Motions under this
subchapter shall be verified as to the truth of the facts alleged by the
party seeking enforcement of the court order. The motion shall set
out specifically and with particularity the provisions of the order, decree, or judgment sought to be enforced and, in separate counts, the
time, date, and place of each occasion upon which the respondent has
not complied with the order, the manner of the noncompliance, and
the relief sought by the movant. The movant or the movant's attorney
shall sign the motion.
(2) Joinder of Claims and Remedies. A party seeking enforcement of a court order under this subchapter may join in the
same proceeding, either independently or alternately, as many
claims and remedies as he has against another party, whether
such claims arise under this chapter, other provisions of this subtitle, or other provisions or rules of law. Claims that may be
joined include but are not limited to proceedings to:
(A) enforce a child support order by contempt under
Section 14.40 of this code;
296. There is no doubt that a movant may seek to enforce a child support order by concurrently pleading for both a money judgment and contempt. See Holliday v. Holliday, 642
S.W.2d 280 (Tex. App.-Houston [14th Dist.] 1982. no writ); Barnett v. Barnett, 640 S.W.2d
776 (Tex. App.-Houston [1st Dist.] 1982. no writ); Frank v. Reese, 594 S.W.2d 11N (Tex.
Civ. App.-Houston [14th Dist.] 1979. no writ); and Whitley v. Whitley, 566 S.W.2d 660
(Tex. Civ. App.-Beaumont 1978. no writ). If this is not done, however, most cases indicate
that there has been an election of remedies and that the remedy that was not pursued in the
first action is lost forever, e.g.. llhlliday. 642 S.W.2d at 282: Whitley, 566 S.W.2d at 663:
Patillo v. Palmer, 539 S.W.2d 88 (Tex. Civ. App.-Eastland 1976. no writ). while at least one
other case implies to the contrary. Barniett, 640 S.W.2d at 777.
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(B) reduce child support arrearages to judgment
under Section 14.41 of this code;
(C) require a person obligated to support a child to
furnish bond or other security under Section 14.42 of this
code;
(D) require withholding from earnings under Section
14.43 or Subchapter C of this chapter;
(E) enforce a right to possess and have access to a
child by contempt under Section 14.50 of this code;
(F) require a person to furnish bond or other security
to ensure compliance with a court order for possession of
and access to a child under Section 14.51 of this code;
(G) transfer the proceeding because venue is improper under Section 11.06 of this code;
(H) petition for further action concerning a child
under Section 11.07 of this code;
(I) modify an existing order or decree under Section
14.08 of this code;
(J) petition for a writ of habeas corpus under Section
14.10 of this code; and
(K) recover damages under Chapter 36 of this code.
(c) Duty of Court on Filing of Motion. On the filing of a motion under this subchapter, the court shall endorse thereon the time,
place, and date of the hearing at which the respondent shall appear
and respond to the motion. The hearing shall be held no sooner than
10 a.m. of the Monday next after the expiration of 20 days from the
date of service, except that if enforcement by contempt under Section
14.40 of this code is the only remedy sought by the movant, the court
may direct the respondent to appear on a date not sooner than 10 days
from the date of service to show cause why he should not be adjudged
in contempt.
(d) Notice of Motion. A respondent or alleged contemnor is
entitled to 10 days' notice of a proceeding under Rule 308-A of the
Texas Rules of Civil Procedure or of a proceeding under this subchapter in which contempt under Section 14.40 of this code is the
only remedy sought. In all other proceedings the provisions of the
Texas Rules of Civil Procedure applicable to the filing of an original
lawsuit shall apply to a motion to enforce under this subchapter.
Each party whose rights, privileges, duties, or powers may be affected
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by the motion to enforce is entitled to receive notice by the service of
citation commanding the person to appear by filing a written answer.
An employer who may be ordered to withhold income from earnings
under Section 14.43 of this code need not be given notice except as
required by that section. After the filing of an answer, the proceedings shall be conducted in the same general manner as in other civil
cases.
Commentary
This section establishes the procedures to be followed in every
motion to enforce, which are considerably more developed than those
previously established by statute.
Subsection (b) restores the verified motion and verified answer to
the Family Code after an absence of several years.2 9 7 This is apparently an effort to narrow the scope of the contested issues and to expedite the proceedings. A further, even more detailed road map listing
all of the potential claims and remedies is provided in order that attorneys will not accidentally omit an appropriate claim.29 8
Read together, subsections (c) and (d) direct that a motion to
enforce shall be treated as an original lawsuit for purposes of the
Texas Rules of Civil Procedure. This will inform all competent lawyers of the exact time limits to be observed, the appropriate methods
of service, and so forth.
Sadly, subsection (c) contains a "notice glitch" similar to another
problem eliminated elsewhere in 1985 (win some, lose some).29 9 The
court is directed to set the time of the hearing from a time in the
future that, in fact, cannot be known, i.e., no sooner than the answer
date following service of the motion on the respondent. Back to the
drawing board, draftsmen.
For better or worse, subsection (d) retains the provision for only
a ten-day notice for child support contempt. The authorization for
297. As originally enacted, under section 11.08 a petition in a suit affecting the parentchild relationship had to be verified. Act of June 15, 1973, ch. 543, § 1, 1973 Tex. Gen. Laws
1411, 1415. This lasted until the next session of the legislature, at which time the "requirement . . . was deleted because of a widespread belief that verification was burdensome and
served no useful purpose." Smith, Texas Family Code Symposium Supplement-Title 2. Parent and Child, 8 TEX. TECH L. REV. 35 (1976).
298. On the theory that a good thing can't be overdone, see TEX. FAM. CODE ANN.
§ 14.30 (Vernon Pamph. Supp. 1986). the laundry list with cross-references was specifically
denominated as nonexclusive to boot.
299. See supra Commentary accompanying section 14.08(b).
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such an expedited hearing in this context was established over thirty
years ago by the supreme court in Texas Rule of Civil Procedure 308A, and continued unchanged to the present date. 3" Apparently the
draftsmen were fearful that elimination of this much-beloved procedure might generate opposition to the bill, so they left well-enough
alone despite the inconsistency such a decision entailed. Note that the
ten-day notice is applicable only when an enforcement motion is limited to this variety of alleged contempt and no other relief is sought.
No doubt this will cause some complaint on the hustings once it is
discovered.

§ 14.32.

Hearing

(a) Evidence. The determination of the motion to enforce shall
be made by the court on the basis of the pleadings and the evidence
offered by the parties. All allegations of facts in the motion shall be
taken as true unless specifically denied by the respondent in a verified
denial.
(b) Court Reporter. Except when entry of an order is agreed
on by the parties, no enforcement order under this subchapter shall be
entered unless a record of the proceedings is made by a court
reporter.
(c) Testimony of Parties. Except as to privileged matters, all
parties and witnesses to an enforcement proceeding shall testify fully
with regard to the best interest of the child.
Commentary
Subsection (a) establishes an entirely new method for proceeding
with the hearing on the motion to enforce, under which the court
"shall" consider the now-required verified pleadings as evidence, and
the allegations "shall be taken as true unless specifically denied by the
respondent in a verified denial." Although such practice is common300. TEX. R. Civ. P. 308-A first became effective March 1, 1950, and has only been
amended once, effective March 1, 1952. The language is slightly old-fashioned, but more importantly it presumes an active, paternalistic role for the trial judge that is inconsistent with
the proper judicial role, e.g., "[O]r on his own motion, the court may issue a show cause order
S.
..
The court . . . may call and question witnesses .... .- Id. Finally, the small-town
notion of a court appointing a local lawyer to serve at no charge as the enforcement agency for
a local citizen-obligee no longer comports with modern reality. In sum, the time has come to
rescind rule 308-A.
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place in other states, the Texas system of pleadings often has featured
wild, unsworn accusations, to be met by a totally unspecific general
denial. In this context, a determination was made that it is about time
to put an end to such foolishness (as has been done elsewhere in the
code).3 0
Subsection (b) provides a further protection against overreaching
to enable a respondent to fully protect himself. As a prerequisite to
enforcement, no order (other than an agreed order) may be entered
unless a record of the proceedings is made,3 02 even in default cases.
Subsection (c) makes a nonsubstantive, wholly hortatory statement encouraging full testimony. The privilege against self-incrimination remains in place,3 °3 however, which often cuts down the
testimony in a contempt hearing.

§ 14.33.

Order Of Court

(a) Contents. An enforcement order shall contain findings setting out specifically and with particularity or incorporating by reference the provisions of the order, decree, or judgment for which
enforcement was sought, and the time, date, and place of each and any
occasion on which the respondent failed to comply with such provision, and setting out the relief awarded by the court.
(b) Attorney's Fees and Costs. The court may enter orders for
attorney's fees and costs in any enforcement proceeding under this
subchapter as provided in Section 11.18 of this code.
Commentary
Subsection (a) provides that findings must be particularized,
although the device of incorporation by reference is allowed. The details of just exactly when and how the respondent is alleged to have
failed to comply with the order must be specified with particularity.
Similarly, the relief awarded must be clearly identified.
In what almost looks like an afterthought, subsection (b) states
that attorney's fees and costs may be awarded as per the general rule
for a SAPCR.
TEX. FAM. CODE ANN. §§ 11.06(a), (b) (Vernon Pamph. Supp. 1986).
302. See id. § 11.14(d).
303. E.g., Ex parte Werblud, 536 S.W.2d 542 (Tex. 1976); Ex parte Stringer, 546 S.W.2d
837 (Tex. Civ. App.-Houston (ist Dist.] 1977, no writ).
301.
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Enforcement by Contempt of Child Support Orders

(a) Contempt Powers of Court. After notice and hearing, any
decree or order of the court for child support may be enforced by
contempt.
(b) Time Limitations. The court retains jurisdiction to enter a
contempt order if a motion for contempt for failure to comply with a
court's child support order is filed within six months after:
(1) the child becomes an adult; or
(2) the date on which the child support obligation terminates pursuant to the decree or order or by operation of law.
(c) Possession of Child by Obligor. If the managing conservator has voluntarily relinquished to an obligor the actual care, control,
and possession of a child for a time period in excess of any courtordered periods of possession of and access to the child, the obligor
may affirmatively plead and prove the fact that actual support was
supplied to the child as a defense in whole or in part to a motion for
contempt for failure to make periodic payments according to the
terms of a court order.
(d) Retroactive Modification. The court may not reduce or
modify the amount of child support arrearages in a contempt
proceeding.
(e) Probation of Contempt Order.
(1) Conditions of Probation. If the court finds that an obligor is in contempt of the court for the failure or refusal to make
a payment, the court may suspend commitment and place the obligor on probation on the condition that the obligor shall continue the court-ordered child support payments and on other
reasonable conditions that the court requires.
The terms and conditions of probation may include but need
not be limited to the conditions that the probationer shall:
(A) report to the probation officer as directed;
(B) permit the probation officer to visit him at his
home or elsewhere;
(C) obtain counseling on financial planning, budget
management, alcohol or drug abuse, or other matters causing the obligor to fail to pay the child support payments; and
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(D) pay all court costs and attorney's fees set by the
court.
(2) Term of Probation. The probation may be for any period not to exceed five years.
(3) Probationary Fees. A court may require the obligor to
pay a fee to the court in an amount equal to that required of
criminal probationers. The court may make payment of the fee a
condition of granting or continuing probation.
The court shall deposit the fees received under this section in the
special fund of the county treasury provided by Subsection (b),
Section 4.05, Article 42.121, Code of Criminal Procedure, 1965,
to be used for the provision of adult probation or communitybased adult corrections services other than a jail or prison.
(4) Motion to Revoke Probation. A prosecuting attorney,
the attorney general, or an obligee may file a verified motion
with the court alleging specifically and with particularity that
certain conduct of the obligor constitutes a violation of the
terms and conditions of probation.
(5) Arrest for Alleged Violation of Probation. If the motion to revoke probation alleges a prima facie case that the obligor has violated a term or condition of probation, the court may
cause the obligor's arrest by warrant. An arrested obligor shall
be brought promptly before the court causing the arrest.
(6) Hearing. The court shall hold a hearing without a jury
on or before the first working day after the obligor is arrested.
If the court is unavailable for a hearing on the first working day,
then, and only in that event, the hearing shall be held no later
than the first working day after the court becomes available; provided that the hearing is held no later than the third working day
after the obligor is arrested. After the hearing, the court may
continue, modify, or revoke the probation as the evidence
warrants.
(7) Discharge from Probation. When a probationary period has been satisfactorily completed, the court shall on its own
motion discharge the obligor from probation. On the motion of
an obligor who has satisfactorily completed one year of probation while not delinquent in the payment of child support and not
in violation of the probationary order, the court may discharge
the obligor from probation.
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Commentary

This, the first of the four sections governing the enforcement of
child support orders in all of its multifaced phases, is devoted to "contempt of court," historically the chief enforcement remedy. 3" In
large part the existing law of contempt has been continued,3" 5 albeit

by adding certain "nonsubstantive" details lacking under prior law.
Although a specific statute of limitations has been found to apply
to a suit for a money judgment for child support arrearages,3 °6 until
1985 no similar provision had been held to be applicable to restrict

contempt proceedings. Subsection (b) establishes such a time limitation by providing that a motion for contempt must be filed within six
months after either the child has turned eighteen or after the support
obligation ended pursuant to the decree or by operation of law, e.g.,
the child becomes emancipated or custody is modified.

Subsection (c) was originally inspired by the Texas Fathers for
Equal Rights in 1983.307 The goal then and now is to extend protection to an actual custodian against a contempt action filed by a nominal managing conservator under certain, limited circumstances.
When a managing conservator voluntarily turns over actual custody
304. Historically, enforcing child support by contempt was more than just the chief
method of enforcing child support orders, it was the only one available. Burger v. Burger, 157
Tex. 584, 298 S.W.2d 119 (Tex. 1957), held that, absent statutory authorization, a money
judgment for past due child support was not authorized, and that the only remedy in those
circumstances was civil contempt. Id. at 121. The continued validity of that rule was acknowledged fifteen years later in Menner v. Ranford, 487 S.W.2d 698, 699 (Tex. 1972).
although the Texas Supreme Court somewhat undercut it by holding that child support arrearages could be the subject of a modification by the trial court, and that the original judgment
could be altered to order payment of the arrearages by increasing the amount of the monthly
periodic payment. Id. at 700. The very next year saw the adoption of the Texas Family Code.
and with it the advent of money judgments as all additional remedy for enforcing child support. Act of June 15, 1973, ch. 543. § 1, 1973 Tex. Gen. Laws 1411, 1426.
305. The formulation provided by now repealed section 14.09, Enforcement of Order, in
place from January 1, 1974 to September 1, 1985, was as simple as a statute could be, to wit:
"(a) Any order of the court may be enforced by contempt." Id. at 1125. See Sampson. Texas
Family Code Symposium-Chapter 14. Conservatorship. Possession and Support of Children, 13
TEX. TECH L. REV. 955-56 (1982); Coffee & Farris, Contempt and Post-Judgment Enforcement of Orders and Decrees, in 2 1985 ADVANCIAI FAMII.) LAW COURSE ch. CC; Thomas.
Contempt and Post-Judgment Enforcement of Orders and Decrees. in 2 1984 ADVANCr) FAMILY LAW COURSE ch. Z; Sampson. Contemnpt Enjbrcenemn of Divorce and SAPCR Judgments
and Decrees, in 2 1980 ADVANC-D FA~mI. Y LA\V COURSE ch. R.
306. See infra Commentary accompanying section 14.41.
307. Act of June 17, 1983, ch. 424. § 10, 1983 Tex. Gen. Laws 2346. 2358: see Sampson &
Hazlewood, 1983 Legislation AJfrcting Fanilt Law Practice-The 68th Session. 83-2 ST. B.
TEX. SEC. REP.-FAM. L. I, 35 (Summer 1983).
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of a child to the possessory conservator, the latter often finds himself

between a rock and a hard place. If he seeks a motion to modify
conservatorship in order to regularize this informal transfer of custody, the managing conservator may well demand return of the child.
On the other hand, until the 1983 amendment the possessory conser-

vator ran a significant legal risk if he was passive and said and did
nothing other than provide the actual care, control, and support of
the child. Under prior law, his failure to pay the child support as
ordered by the court was not excused by the "private deal" between
the parties. In theory, at least, he could have been found in contempt

for his disobedience of the last, official court order. After the amendment, continued in the 1985 reformulation, a child support obligor 30
has a valid affirmative defense to a motion for contempt for failure to
pay the ordered periodic payments under the fact situation described.
While obviously it would take a hypertechnical judge indeed to jail a
support obligor who had actually provided full-time care and support
to the child during the period in question, better safe then sorry is
always a good rule when dealing with Texas courts. Indeed, although

the provision has not been authoritatively construed in the two years
that have elapsed since its passage, one appellate court did manage to
completely butcher the intent of the statute 319 on its way to a reversal
on other grounds.3 1 °
308. The 1985 reformulation made a very minor change that may prove to be useful in
appropriate circumstances. Originally, the voluntary relinquishment was phrased in terms of
the "managing conservator" relinquishing possession to the "possessory conservator." The
1985 version substitutes the term "obligor" for "the possessory conservator." The facts in one
unreported case were that the surrender of actual possession of the child was from one joint
managing conservator to the other. Believe it or not, the appellate court found that the contempt defense was not available to a joint managing conservator because the provisions of the
former law encompassed only a voluntary relinquishment to the "possessory conservator." Ex
parte Wilkerson, No. 14,241 (Tex. App.-Austin 1984) (unpublished TEx. R. Civ. P. 452).
Such blind literalism cannot be cured, but it can be dealt with by changing the terminology.
309. Norman v. Norman, 683 S.W.2d 548 (Tex. App.-Fort Worth 1985), rev'd 692
S.W.2d 655 (Tex. 1985). With three judges dissenting. a majority of four determined that the
intent of section 14.09(e) was to limit the definition of a voluntary relinquishment of a child to
a situation in which "there must be some kind of formal agreement between the managing
conservator and the possessory conservator, rather than just a de facto change of residence of
the child. In other words, a managing conservator cannot merely tolerate or acquiesce in a
child's change of residence, she must affirmatively agree to it." 683 S.W.2d at 550. This is
exactly opposite from the intent as expressed to the Legislature by the Texas Fathers for Equal
Rights, or of a reasonable statutory construction of the term "voluntarily relinquished possession and control of the child .......
See Price. Modijication of Conservatorshipand Support.
in 1 1985 ADVANCED FAMi'i L..%w COURSi- 33.

310. Norman v. Norman, 692 S.W.2d 655 (Tex. 1985) (reversing 683 S.W.2d 548). found
that the court below had erred in assuming jurisdiction because an order finding a party not to
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Subsection (d) repeats the statutory prohibition found elsewhere
against retroactive modification of a court-ordered child support obligation.3 1 1 The restriction on reducing the child support arrearages in
a contempt proceeding is designed to protect the "finality" of the original order, thereby insuring that a Texas order is entitled to full faith
' 2
and credit.
Finally, the procedures established in 1983 regarding probation
of a finding of contempt conditioned on the contemnor fulfilling specified terms are continued. A redrafted form is provided to be applicable just to the failure-to-pay-child-support mode.31 3
§ 14.41.

Judgment for Past-Due Child Support Payments

(a) Judgment for Arrearages. On the motion of an obligee, after notice and hearing, the court shall render judgment against an
obligor for any amount of child support unpaid and owing. The judgment may be enforced by any means available for the enforcement of
judgments for debts.
(b) Time Limitations. The court may not enter a judgment for
unpaid child support payments that were due and owing more than 10
years before the filing of the motion to render judgment under this
section. The court retains jurisdiction to enter judgment for past-due
child support obligations if a motion to render judgment for the arrearages is filed within two years after:
(1) the child becomes an adult; or
(2) the date on which the child support obligation terminates pursuant to the decree or order or by operation of law.
(c) Possession of Child by Obligor. If the managing conservabe in contempt is not a final appealable judgment. Id. at 655. That is, when a trial judge
determines that the actions of an alleged contemnor do not constitute contempt of court. that
is the end of the matter. This is not anything new. See Wagner v. Warnasch, 156 Tex. 335.
295 S.W.2d 890 (1956).
311. TEx. FAM. CODE ANN. § 14.08(c)(2) (Vernon Pamph. Supp. 1986); see supra Commentary accompanying that section.
312. Gard v. Gard, 150 Tex. 347, 348, 241 S.W.2d 618, 618 (1951); see Smith. Texas
Family Code Symposium-Chapter 14. Conservatorship Possession, and Support of Children. 5
TEX. TECH L. REV. 434 (1974); R. WEINTRAUH. COMMEN'rARY ON "rHIi CONFIIcr oi, LAWS
245-46 (2d ed. 1980).
313. There are no great differences between the terms of probation for failure to pay child
support and probation for violation of a party's right to possession of or access to a child. But.
to be consistent with the revised schemc of things. the provisions for probation formerly found
in section 14.12 were split into the respective sections dealing with these issues.
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tor has voluntarily relinquished to the obligor the actual care, control,
and possession of a child for a time period in excess of the courtordered periods of possession of and access to the child, the child
support order continues unabated until further order of the court as
provided by Section 14.08 of this code. However, an obligor who has
provided actual support to the child during such time periods may
seek reimbursement for that support as a counterclaim or offset
against the claim of the managing conservator. An action against the
managing conservator for support supplied to a child shall be limited
to the amount of periodic payments previously ordered by the court.
(d) Retroactive Modification. The court may not reduce or
modify the amount of child support arrearages in rendering judgment
under this section.
Commentary
Ever since January 1, 1974, the effective date of Title 2, a support
obligee has had an option to seek a money judgment for past due child
support arrears.' 4 Subsection (a) continues this remedy, but with
some appropriate, handcrafted modifications. After reclassifying the
parties involved as "obligor" and "obligee," the duty of the court to
render a money judgment for proven arrears is clearly made
mandatory by the substitution of the word "shall" for the former, less
clear "may." 3
The new language is more consistent with the prohibition against retroactive modification of the child support obligation.3" 6 In addition, a very important procedural change is made by
the elimination of the very short notice formerly allowed, i.e., "after
10 days' notice to the defaulting party. . . .""' In the future, a law314. Prior to that time, past due child support arrearages were not reducible to money
judgment. See supra Commentary accompanying section 14.40.
315. This apparently minor change in wording is, in fact. intended to reverse the holding
in one old case, Patillo v. Palmer, 539 S.W.2d 88. 89 (Tex. Civ. App.-Eastland 1976, no writ).
and the supportive dictum in a couple of others. McPherson v. Townsend, 593 S.W.2d 430.
431-32 (Tex. Civ. App.-Houston [14th Dist.] 1980, no writ): Block v. Waters, 564 S.W.2d
113 (Tex. Civ. App.-Beaumont 1978, no writ). Henceforth it should be clear that a trial
court does not have discretion to refuse to enter judgment for past-due child support arrearages, thereby statutorily adopting the rule of Frank v. Reese. 594 S.W.2d 119, 122 (Tex. Civ.
App.-Houston [1st Dist.] 1979, no writ). It matters not whether a money judgment is a
useful remedy and can be collected upon. If arrearages are due, the obligee is entitled to a
judgment. Id.; Block, 564 S.W.2d at 115-16.
316. Courts which at least implied the ability of a trial court to forgive past due arrears.
see Hollday, 642 S.W.2d at 382; Whitley 566 S.W.2d at 662-63. seem to have missed the point
that they were, in effect, retroactively modifying the past order of child support.
317. Texas Family Code section 14.09(b) in its original formulation provided for merely 10
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suit to reduce support arrears
to judgment will proceed within a more
31 8
frame.
time
standard
Subsection (b) continues the caselaw rule of Huff v. Huff,3t 9 by
statutorily confirming a ten-year statute of limitations for child support arrears. However, in what amounts to a rather significant
change in this regard, a two-year statute of limitations is imposed regarding the filing of a lawsuit for arrears after the child has turned
eighteen or after the support obligation has been terminated by court
order or by operation of law. In other words, once a child is no
longer entitled to receive support, the obligee must act reasonably and
expeditiously or forfeit any claim for arrears. Fortunately, the statute
is worded in a manner that is compatible with the new "post-eighteen,
high school graduation rule."3 20
Another aspect of the dilemma faced by a support obligor who
has obtained the actual custody of a child by virtue of a voluntary
relinquishment of the custodian is dealt with by subsection (c). A real
opportunity for overreaching by the managing conservator was eliminated in the 1983 session, and continued here. 3 ' Because child support payments are not retroactively modifiable, as restated once again
in subsection (d), an unpaid arrearage could be the subject of a suit for
a money judgment even though the support obligor had actual custody of the child for the period in question. While, in fact, appellate
cases with this exact fact situation were more imaginary than real,
some cases came close.3 2 2 Because such a result would be an unconscionable miscarriage of justice, the obligor is provided with a cause of
action as a counterclaim or offset. The offset is limited, however, to
the value of the support actually supplied, up to the amount of the
child support order. This is expected to result almost inevitably in a
days notice. See Act of June 3, 1973. ch. 543 § 1, 1973 Tex. Gen. Laws 1411. 1425-26. No
doubt the origin of this extraordinarily short notice was to make the motion to reduce to
money judgment consistent with the long established ten day notice for show cause why the
defaulting obligor ought not to be held in contempt of court. TEX. RULE CIV. P. 308-A.
318. With the exception of motions which seek only to adjudicate contempt for failure to
pay child support, the normal time for filing an answer shall prevail, i.e.. first Monday at 10:00
a.m., an expiration of 20 days after receipt of service. Tizx. F,%M. CODE ANN. § 14.31(c). (d)
(Vernon Pamph. Supp. 1986).
319. 648 S.W.2d 286. 289 (Tex. 1983).
320. See supra Commentary accompanying section 14.05.
321. See Act of June 17, 1973. ch. 424. § 10. 1983 Tex. Gen. Laws 2358: see supra Commentary accompanying section 14.40 (regarding the dilemma an actual custodian may be put
in when the managing conservator voluntarily relinquishes actual possession of the child).
322. Cunniff v. Johnson. 584 S.W.2d 543 (Tex. Cir. App.- Fort Worth 1979. %%ril
dism'd).
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"wash," thereby dissuading both obligors and obligees from filing
such suits. The limit was designed to insure that the amount of support actually supplied could not result in a judgment in which the
nominal obligee would owe money to the official obligor. The proper
method for everyone to get back on the correct track is for the support obligor and actual custodian
to seek a modification of both the
2 3
custody and support orders.1

§ 14.42.

Security for Payment of Child Support Obligation

(a) Bond or Other Security. If an obligor is employed by an
employer not subject to the jurisdiction of the court or is a person to
whom the application of Section 14.43 of this code is unworkable or
inappropriate under existing circumstances, the court may order the
obligor to execute a bond, subject to the approval of the court, or to
deposit security with the court. The bond or security deposit is to be
in an amount set by the court and conditioned on the payment of pastdue and future child support payments. The bond or security deposit
shall be payable to the obligee or such other person or entity designated by the court.
(b) Forfeiture of Bond or Other Security. On the motion of a
person or entity for whose benefit a bond has been executed or security deposited, the court, after notice and hearing, may forfeit all or
part of the bond or security deposit for any amount of child support
payments that are due and owing upon proof that one or more child
support payments are unpaid.
(c) Application of Forfeited Funds. Funds collected from a forfeited bond or security deposit shall be paid to the obligee and shall be
applied to the outstanding child support arrearages of the obligor.
(d) Joinder of Forfeiture and Contempt Proceedings. Proceedings to enforce a past-due child support by contempt under Section
14.40 of this code may be joined with a forfeiture proceeding under
this section.
(e) Forfeiture of Bond or Security Deposit No Defense to Con323. See TEX. FAM. CODE ANN. § 14.08(c) (Vernon Pamph. Supp. 1986). Obviously subsection (c)(1)(D) was designed primarily with this issue in mind. Unfortunately. a managing
conservator voluntarily surrendering actual possession remains in the driver's seat until a year
has passed before the best interest test is triggered. Until that time the three-prong test is
applicable, which will continue the dileinnia of the child support obligor who has actual possession of the child.
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tempt. The application of funds from the bond or security deposit to
the obligor's indebtedness is not a defense in a contempt proceeding.
(f) Application of Excess Forfeited Funds. If the proceeds of
the forfeited bond or security deposit exceed the amount of child support arrearages, the court may in its discretion order that all or a
portion of the excess amount shall be applied to payment of attorney's
fees and costs incurred by the person or entity bringing the motion for
contempt or motion for forfeiture.
Commentary
Subsection (a) begins an attempt to do the impossible, that is, to
deal with the dilemma of enforcing child support against such disparate obligors as day-laborers and the self-employed. If a support obligor is employed by an employer not subject to income withholding, is
self-employed, or otherwise is in cirumstances where income withholding is unworkable or inappropriate, e.g., a longshoreman is employed by a different employer virtually every day, the remedy of
income withholding is bound to be inadequate. In such cases, the
posting of security or a bond to secure periodic payments may be required by the court. Rather obviously, the possibility of posting an
adequate bond or other satisfactory security to insure support payment in the context of working-class and middle-class America ordinarily will be a futile hope, rather than a practical reality. If there
was a solution to such a situation, there would not be a dilemma.
When the bond is forfeited as per subsection (b) (after notice and
hearing, of course), the funds are to be applied to child support.
Thus, the bond or security does not revert to the state, as would be
the case in the absence of subsection (c).
Subsections (d) and (e) make it abundantly clear that contempt
remains the major, viable remedy in such cases.
Finally, if perchance a bond or security deposit ever is forfeited,
and double-perchance if there are funds left over after the arrears are
paid off, the attorney representing the movant is the next in line to
take a cut.

§ 14.43.

Withholding From Earnings for Child Support

(a) Duty of Court to Order Income Withholding. Except for
good cause shown, on agreement of the parties, or as provided in ub-
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section (b) of this section, the court shall enter an order that provides
that income be withheld from the disposable earnings of the obligor:
(1) in every original suit affecting the parent-child relationship in which child support payments are ordered;
(2) on motion to require income withholding regarding a
child support order entered before the effective date of this subchapter; provided that at the time the motion is filed the obligor
is shown to have been in arrears for a time period of at least 30
days for some portion of the amount due and is currently in arrears for an amount equal to or greater than that due for a onemonth period; or
(3) on motion to modify an order entered after the effective date of this subchapter that did not originally order income
withheld; provided that the obligor is shown to have been in arrears for a time period of at least 30 days for some portion of the
amount due and is currently in arrears for an amount equal to or
greater than that due for a one-month period.
(b) Title IV Suits. In any proceeding brought under Part D of
Title IV of the federal Social Security Act, as amended (42 U.S.C.
Section 651 et seq.), the court shall order that income be withheld
from the disposable earnings of the obligor and that all child support
payments shall be paid through the Attorney General of Texas.
(c) Payment. The court shall order that income withheld for
child support be paid through a court registry, a child support collection office, or the attorney general, unless the court finds that there is
good cause to require payments to be made to another person or
office.
(d) Withholding for Arrearages. In addition to income withheld for the current support of a child, in appropriate circumstances
and in accordance with the guidelines established for child support
payments as provided in Section 14.05(2) of this code, the court shall
enter an order that income be withheld from the disposable earnings
of the obligor to be applied toward the liquidation of any child support arrearages.
(e) Contents of Order. An order withholding income shall
state:
(1) the style, docket number, and court having continuing
jurisdiction of the suit;
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(2) the name, address, and, if available, the social security
number of the obligor;
(3) the amount and duration of the child support
payments;
(4) the name, address, and, if available, the social security
numbers of the child and the obligee;
(5) the name and address of the person or agency to whom
the payments shall be made; and
(6) any other matter deemed necessary to effectuate the
order.
The court shall order the obligor to notify the court promptly of
any change affecting the order and that the ordered amount be paid to
the attorney general, the court registry, or a child support collection
office serving the court, unless the court finds there is good cause to
require that payments be made directly to the obligee or to another
person or office.
(f) Amount Withheld From Earnings. The court shall enter an
order directing that any employer of the obligor withhold from the
obligor's disposable earnings the amount specified in the order, up to
the maximum amount permitted under Section 303(b) of the Consumer Credit Protection Act, 15 U.S.C. Section 1673(b).
(g) Issuance of Order. On the request of the prosecuting attorney, the attorney general, or the obligee, the clerk of the court shall
cause a certified copy of the order withholding income from earnings
to be delivered to the obligor's current employer or to any subsequent
employer of the obligor. In addition, the clerk shall attach a copy of
this section to the order for the information of the employer.
(h) Notice and Effective Date of Order. The employer shall
begin to withhold income in accordance with the order no later than
the first pay period which occurs 14 days following the date on which
the order was served and shall continue to withhold income as long as
the obligor is employed by the employer. Delivery of the order to the
employer shall be by certified or registered mail, return receipt requested, or by the service of citation as provided by the Texas Rules
of Civil Procedure. After the effective date, the ordered amount to be
withheld, less any administrative fee, shall be remitted to the person
or office named in the order on each regular due date or pay date.
(i) Fees. The employer may deduct from the ordered amount
an administrative fee of not more than $5 per month to be credited
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towards the obligor's payment of support. The clerk of the court may
charge the requestor a reasonable fee for each order delivered to an
employer by mail, not to exceed $5.
(j) Hearing Requested by Employer. Within 20 days after service of the order, the employer may make a motion for hearing on the
applicability of the order to the employer. The hearing shall be held
with 15 days following the filing of the motion. Pending the hearing,
the order remains binding and payments shall continue to be made
unless otherwise ordered by the court.
(k) Priority of Withholding. An order made under this section
has priority over any garnishment, attachment, execution, or other
assignment or order affecting disposable earnings.
(1) Liability and Obligation of Employer for Payments. An
employer served with an order under this section who complies with
the order is not liable to the obligor for the amount of income withheld and paid as provided in the order. An employer who does not
comply with the order is liable to the obligee for the amount not paid
in compliance with the order and for reasonable attorney's fees and
court costs. An employer served with two or more orders on any
named obligor shall comply with all orders. If the total amount in the
orders exceeds the maximum amount allowable under this section, the
employer shall pay an equal amount on all orders until the orders are
individually complied with or until the maximum amount of allowable
withholding is reached, whichever occurs first.
(m) Employer's Penalty for Discriminatory Hiring Or Discharge. An employer may not use an order authorized by this subchapter as grounds in whole or part for the termination of
employment or for any other disciplinary action against an employee.
An employer may not refuse to hire an employee because of an order
withholding income. If an employer intentionally discharges an employee in violation of this subsection, the employer continues to be
liable to the employee for current wages and other benefits and for
reasonable attorney's fees and court costs incurred by the employee
in enforcing the employee's rights under this subsection. An action
under this subsection may be brought only by the employee.
(n) Fine for Employers. In addition to the remedies provided
by Subsections (1) and (m) of this section or by any other remedy
provided by law, an employer who knowingly violates the provisions
of those subsections is subject to a fine not to exceed $50.
(o) Notice of Termination of Employment and of New Employ-
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ment. If and when an obligor terminates employment with an employer who has been withholding income, both the obligor and the
employer shall notify the court and the obligee of that fact within
seven days of the termination of employment and shall provide the
obligor's last known address and the name and address of the obligor's new employer, if known. The obligor has a continuing duty to
inform any subsequent employer of the income withholding order after obtaining employment.
(p) Form of Order Withholding Income. The attorney general
shall promulgate by regulation a form for the order withholding income that shall be sufficient if entered by a court in substantially the
prescribed manner.
Commentary

Without question, the most important enactments of the 69th
Legislature in the area of family law were those dealing with the enforcement of child support.32 4 This section, an entirely new provision,
is a sophisticated substitute for the wage assignment system put in
place just two years earlier.32 5 Although amendments of a minor, repair nature undoubtedly will be necessary in the future, this basically
completes a process that must be viewed as a "revolution in child
support enforcement." In many respects, however, the 1985 legislation is not nearly as radical a change from the prior law as was the
introduction of wage assignment in 1983. Rather, the new legislation
marks a culmination of that pathfinding procedure.
324. Crucial amendments were made to section 14.05. See Act of June 3, 1985, ch. 232,
§ 7, 1985 Tex. Gen. Laws 1956, 1960-61; see supra Commentary accompanying section 14.05.
Also, section 14.091 was replaced by section 14.43. Act of June 3, 1985, ch. 232, § 9, 1985
Tex. Gen. Laws 1956, 1970-74.
325. Section 14.091 was enacted by Act of June 17, 1983, ch. 402, § 1, 1983 Tex. Gen.
Laws 2169, and repealed by Act of June 3, 1985, ch. 232, § 14, 1985 Tex. Gen. Laws 1956,
1988. See Sampson & Hazlewood, supra note 307, at 37; Comment, Garnishment of Wages to
Enforce Child Support-A New Remedy for an Old Problem, 15 ST. MARY'S L.J. 381 (1984);
Note, "To Pay or Not to Pay" Is Less of an Option for Texas Support Obligors Under the New
Involuntary Wage Assignment Provisions, 15 TEX. TECH L. REV. 1003 (1984). As originally
enacted, only voluntary wage assignment was authorized, but the 68th Legislature also passed
a resolution to amend the Texas Constitution article XVI, section 28. Tex. H.R.J. 1, 68th
Leg., 1983 TEX. GEN. LAWS 6693. This proposal provided for an exception to the general
prohibition against garnishment of wages for "enforcement of court-ordered child support payments." Id. The proposal appeared on the ballot on November 8, 1983 as Proposition 6, and
passed by a vote of 607,219for (79.4%), 157,826 against (20.6%). This result rather clearly
demonstrated the depth of electoral sentiment favoring increased enforcement remedies to collect child support.
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Discovering the antecedents of this most important legislation is
relatively easy-one need only look to Washington for its roots. If
ever it becomes necessary to prove the truth of the old saying that
allowing the camel's nose into the tent will ultimately result in the
loss of control over tent occupancy, federal participation in child support enforcement is as good an example as can be found. In this regard, the federal government began its intervention into state
domestic relations law in 1974 by enacting what is commonly known
as the Social Security IV-D program.3 26 The purpose asserted to justify this federal intrusion into what had theretofore been thought of as
a matter for state control was to establish some measure of control
over the expenditure of considerable federal monies on aid to families
with dependent children.3 2 7 Congress undertook to direct and focus
state child support enforcement procedures in order to recoup some
of the federal expenditures from the support obligors, i.e., the abandoning fathers of dependent children, including those who had not
been adjudicated as legally responsible to pay support.3 28 Through
the use of the mandated programs and the addition of federal monies
to encourage enforcement, IV-D collections were substantially increased between 1975 and 1984. However, as of the summer of 1984,
Congress determined that nationwide compliance with court-ordered
child support remained inadequate, and that a further strengthening
of federal oversight was required.129 Further, insofar as non-AFDC
families were concerned, not nearly enough had been accomplished to
assist those individuals to collect child support. To remedy what has
been labeled a "national disgrace, ' 331 Congress took dramatic action
by passing the Child Support Enforcement Amendments of 1984. 33'
326. 42 U.S.C. §§ 651-65 (1982).
327. See S. REP. No. 1356, 93d Cong., 2d Sess.-(1974), reprinted in 1974 U.S. CoDr
CONG. & AD. NEWS 8133, 8145-58.
328. Id. The establishment of a comprehensive program to establish paternity was part
and parcel of the original legislation. See id. at 8154-56.
329. S. REP. No. 387, 98th Cong.. 2d Sess.-(1984), reprinted in 1984 U.S. CoiD CONG.
& AD. NEWS 2397, 2407, 2422-26.
330. Woods, Child Support: A National Disgrace. Sr. B. TFx. SEC. REP.-FAM. L.. 1984
Special Child Support & Visitation Issue, at 3. Carrad. A Modest Proposal To End Our ANational Disgrace: The Answer to the Problem oJ Child Support Collection, 2 F,\M. AI)voc., Summer 1979, at 30.
331. Child Support Enforcement Amcndments of 1984 [hereinafter cited as CSEA]. Pub.
L. No. 98-378, 98 Stat. 1305 (codified at 42 U.S.C.A. §§ 651-69 (West Supp. 1985)); see R.
HOROW[Tz, D. DODSON, AND M. HAYNI S. Ritii:mi's UNIER TH CHILD SUPPORT ENFORCEMENT AMENDMENTS OF 1984 (ABA Project: U.S. Dep't Health and Human Services,
Office of Child Support Enforccmcnt, 1985) [hccinafter cited as R. HoRowITz].
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One of the key additions made by Congress to increase overall compliance with child support orders was to expand the potential application of IV-D enforcement to cover virtually all child support obligees
and the children in their charge. No longer will the practical utility of
the IV-D category be limited to AFDC families. Henceforth, the
middle-class can take advantage of public enforcement of child support to an equal degree because, under the system mandated by the
new federal law, all it takes to become a IV-D applicant is the desire
to be one and the payment of the required fee (not more than $25) to
the state enforcing agency.33 2 When this occurs, the applicant is entitled to public-supported enforcement of the order.
It was this federal legislation, mandating strict and detailed rules
designed to control and regulate the effect of state law, that triggered
the 1985 enactment of a comprehensive approach to the problem of
child support enforcement by the Texas Legislature. The history of
this "revolution" began a few years earlier, however, as has been previously discussed.3 3 3 Also, as previously noted, sections 14.05(e) and
(f), establish the bases for this new method for collecting child support; 3 34 this section provides the details. Thus, section 14.43 is the
keystone to the 1985 revolution in child support enforcement in
Texas. As much as possible, the new statute continues the provisions
of the 1983 breakthrough-legislation that first authorized wage assignment in Texas, although a considerable number of modifications were
added to avoid a clash with the federal act. As always, Congress decided to "encourage" all of the states to conform to its view- as only
the federal government can persuade. For a change, however, the
whip hand did not wield a "highway funds cutoff" as the encouragement, but rather provides for a "reduction in AFDC" as the vehicle
to force compliance. In effect, if the state legislatures do not fall into
line, Congress authorized that the most defenseless citizens in society-dependent children-can be punished for this recalcitrance. 3 5
332.

42 U.S.C.A. § 666(b)(2) (West Supp. 1985).

333.
334.

See supra Commentary accompanying section 14.05.
See supra notes 20-22 and accompanying text.

335. CSEA, Pub. L. No. 98-378. § 9. 98 Stat. 1305, 1316 (codified as amended at 42
U.S.C.A. § 603(h) (West Supp. 1985). Congress handled the penalty for noncompliance remarkably well, given its general track record. Relatively mild reductions in federal funds wvere
authorized, thereby making the imposition of such a penalty a realistic possibility, i.e.. a sliding
scale of from 1-2% to 2-3% to 3-5%. depending on the degree of the offense and how many
chances the state has been given to rectify the situation. Id.
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That may be a funny way to run a railroad, but it works. And, it
probably serves the long term good.
The following twelve points are listed by an American Bar Association-National Conference of State Legislators Advisory Group as
the primary requirements of the federal Child Support Amendments
of 1984:
1. As of October 1, 1985 (with "certain exceptions . .
every support order issued or modified in the state will include "provision for withholding from wages."
2. The withholding process must be commenced for all IV-D
clients, without the client applying for it, and without
amendment to the underlying support order, when the arrearages are equivalent to one month's support, or sooner at
the state's election or when requested by the obligor.
3. Advance notice of the proposed withholding must be sent
to the obligor [with certain exceptions not relevant in
Texas].
4. The obligor may contest withholding, but his defenses are
limited to mistakes of fact, e.g., miscalculation of amount
owed. Requests to modify custody or support orders may
not be raised in defense, nor may denial of visitation. These
matters must be raised in other proceedings.
5. The state must notify the obligor within 45 days of the advance notice of the withholding decision in contested cases.
6. Amounts to be withheld are limited by the Federal Consumer Credit Protection Act, § 303(b).
7. Employers must comply with withholding orders and will
be liable for any amounts not withheld after receiving
proper notice. State law must also have a fine provision for
any employer who fires, disciplines or refuses to hire an obligor because of the support withholding obligation.
8. Employers need not change their regular payroll pattern
and may combine all withheld amounts into one check,
with an itemized statement showing amounts attributable
to each employee.
9. State law must provide for termination of withholding.
10. State law must give priority to child support withholding
over any other legal process brought under state law against
the same wages.
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11.

Wages must be subject to withholding; a state may extend
withholding to cover other sources of income.
12. The state must designate a public agency or a publicly accountable private agency to administer the withholding
program, to distribute amounts withheld, and to monitor
payments.3 36
There are major flaws in the procedure envisioned by Congress, 337 although this is understandable given the fact that the framework was created by the same folks that have burdened the nation
with the vast, inefficient, and crushingly costly federal bureaucracy.
If income withholding is to be automatically triggered when an obligor falls one month in arrears, and if this is to happen without requiring complaint by the obligee or demanding further action by a court,
an army of bureaucrats must be employed to monitor all support orders for compliance. All of this will cost millions of dollars extra in
tax monies. To avoid these difficulties, some key alterations in the
federal scheme have been made in the Texas version of income withholding for child support.
The most dramatic and important breakthrough made by the
new legislation is that under subsection (a)(1), except by agreement of
the parties or for a certain, unspecified good cause, the trial court
shall order that income be withheld from the disposable earningsof the
child support obligor in all SAPCR decrees entered after September 1,
1985. In response to the question that should have been answered by
Congress, the Texas Legislature stated: "If eventually anyway, do it
now and avoid death by a thousand cuts."
While quite naturally the new formulation is very heavily
weighted in favor of increased enforcement and collection of child
support orders, it is not entirely one-sided. For example, the statutory definitions of "earnings" and "disposable earnings" are revised in
order to slightly expand the deductions allowed to the obligor prior to
the calculation of the amount of income subject to withholding. Obviously the chief nondiscretionary items, federal taxes, are continued in
place as under former law; other nondiscretionary work-related deductions, or discretionary child-related deductions, are added to the
336. MODEL INTERSTATE INCOMI" WITHHOIDINc AcT, WItH COMMENTS, at 1-3 to 1-4
(U.S. Dept. of Health & Human Services, Nov. 12, 1984), see also R. HoRowITZ. supra note
331, at 2.
337. See supra Commentary accompanying section 14.05.
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list.3 38
In sum, in the past two years Texas has gone from a state without garnishment or assignment of wages to enforce child support, to
voluntary wage assignment, to involuntary wage assignment based on
two months of arrears, to a situation where virtually every new case
will involve an order of income withholding without regard to fault.
It is anticipated that a few parties may desire to avoid this system,
thereby cutting out the middleman and speeding up the actual receipt
of payments. But unless the parties are on exceptionally good terms,
it is unlikely that any sensible obligee will agree to forego the right to
an automatic order for income withholding.
Subsection (a)(2) provides the mechanism to deal with the tens of
thousands of prior cases that ordered child support before the effective date of the statute, September 1, 1985. If an obligor is in compliance with a prior order, the basic rule is to "let that sleeping dog lie."
However, if the obligor has fallen one month in arrears-as measured
by both the time period and by the total amount overdue-income
withholding comes into play. A similar requirement is found in subsection (a)(3); withholding from earnings will be triggered when there
is noncompliance in post-September 1, 1985 cases that originally
avoided withholding from earnings by agreement or for good cause
found by the court. That is, the parties will be held to their deal unless and until the obligor does not live up to his end of the bargain.
Only then will withholding from earnings be ordered.
Charging ahead with automatic wage withholding in the initial
instance, rather than waiting for an arrearage to develop, has several
benefits. First, there is a huge saving in tax money. Second, no
stigma attaches to income withholding because almost all newly adjudicated support obligors will pay via this route. This should be contrasted with the federal mandate that does stigmatize because an
obligor must be in default before withholding is to be ordered. Third,
it accomplishes immediately what will eventually be accomplished in
a substantial majority of cases. Over the years most obligors fall one
month in arrears sooner or later. Under the federal scheme, this supposedly must trigger automatic action. Rather than waiting around
for these almost certain slip-ups, child support in Texas will be ordered to be withheld at the initial hearing, thereby maximizing receipt
of support and minimizing court time, expenditure of governmental
338.

See supra Commentary accompanying section 14.30.
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resources, and the inevitable loss of support caused by the friction
within the system itself.
Subsection (b) provides that if the attorney general seeks to enforce a child support order by virtue of his authority as the IV-D
enforcing agency, 3' income withholding will be automatically ordered in every such case without exception. Because the taxpayers
are footing the bill for this service, the simplest procedure available is
made applicable to such litigation. Moreover, a number of problems
disappear that might otherwise be engendered by some imagined or
actual noncompliance with the federal scheme. For example, the
measurement for "one month in arrears" made under subsections
(a)(2) and (a)(3) clearly differs from the federal definition of that term.
The new Texas law measures the arrearage by both amount and time,
while the federal act requires a triggering of withholding when the
obligor falls behind in the amount due for one month, without any
reference to the time that the arrearage has been due. The federal
scheme does not allow an obligor to catch up within a one-month
time period. Thus, if a monthly payment is one day late in arriving,
automatic withholding supposedly becomes mandatory. Any potential conflict between these two views of a proper definition of "one
month in arrears" is wholly mooted by subsection (b). In IV-D enforcement cases in Texas, the existence of an arrearage of any sortmeasured by either time or amount-is irrelevant. Basically, all the
attorney general needs to do is to throw his hat into the courtroom.
Once he proves that IV-D enforcement is being sought, "the court
shall order that income be withheld from the disposable earnings of
the obligor ..

The combination of income withholding in virtually all new
cases, plus the automatic response for such orders when sought by the
attorney general in IV-D cases, make it obvious that the income withholding mandated by the new Texas law goes well beyond the minimum requirements of the federal act in most respects. On two points,
however, the Texas statute substantially deviates from the system contemplated by Congress. Although the task of the attorney general is
considerably easier once he arrives in court, the federal authorities
will probably regard as noncompliance the fact that in Texas an order
withholding from earnings for child support must emanate from a
339.

TEX. HUM. RES. Coi)E ANN. § 76.001 (Vernon Supp. 1986).
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court.34 This is in direct contrast (or conflict) with what should be
called the contumacious view of state trial courts taken by Congress,
i.e., modification of an order of a state trial court should be accomplished by bureaucratic fiat. The Texas Legislature was unwilling to
agree to such a procedure. The justification for the rejection of this

particular (or peculiar) aspect of the federal scheme is readily apparent. A judicial order emanating from a state court is entitled to considerably more respect than would apparently be shown by the federal
act, and cannot be so lightly brushed aside. Indeed, to do so would

not comport with either proper notions of "due course of law" or with
a due regard for separation of powers. Fortunately, a clause in the

federal act 341 provides the perfect escape hatch to justify the refusal
of the Texas Legislature to "sign on" to this particular outrage.
The second major deviation between the new Texas statute and
the system mandated by Congress is that the latter demands expedited
procedures to handle the change-over to income withholding.34 2 The
69th Legislature moved to at least in part comply by enacting a statewide masters statute in order to deal with family law matters in a
340. CSEA, Pub. L. No. 98-378, 98 Stat. 1305, 1308 (codified as 42 U.S.C.A. § 666(b)(2)
(West Supp. 1985)) provides:
(2) Such withholding must be provided without the necessity of any application therefor in the case of a child (whether or not eligible for aid under part A) with
respect to whom services are already being provided under the State plan under this
part, and must be provided in accordance with this subsection on the basis of an
application for services under the State plan in the case of any other child in whose
behalf a support order has been issued or modified in the State. In either case such
withholding must occur without the need for any amendment to the support order
involved or for any further action (other than those actions required under this part)
by the court or other entity which issued such order.
341.

Id. at § 3(b); 42 U.S.C.A. § 466(b)(4)(A). This section provides:

(4)(A) Such withholding must be carried out in full compliance with all procedural due process requirements of the State, and (subject to subparagraph (B)) the
State must send advance notice to each absent parent to whom paragraph (1) applies
regarding the proposed withholding and the procedures such absent parent should
follow if he or she desires to contest such withholding on the grounds that withholding (including the amount to be withheld) is not proper in the case involved because
of mistakes of fact . ...
342. Id. at § 3(b); 42 U.S.C.A. §§ 666(b)(3), (4)(A). This section states, inter alia:
If the absent parent contests such withholding on those grounds, the State shall determine whether such withholding will actually occur, shall (within no more than 45
days after the provision of such advance notice) inform such parent of whether or not
withholding will occur and (if so) of the date on which it is to begin, and shall furnish
such parent with the information contained in any notice given to the employer
under paragraph (6)(A) with respect to such withholding.
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more expeditious manner.34 3 Similarly, the Texas Supreme Court recently promulgated rules designed to speed up court dockets and to
demand a more efficient judicial system.3 44 Nonetheless, at present
there is no direct tie-in between income withholding and the new masters statute, nor is there an explicit requirement for speedy trials in
child support enforcement cases. Perhaps the actual performance
under the new law will be so satisfactory that it will substitute for a
statutory requirement of expeditious handling.3 4 5 More than likely,
the Texas Legislature will be called upon two years hence to remedy
one or both of the two major nonconforming aspects of the state law.
Although the nominal effective date of the federal mandate is October
1, 1985, fortunately for Texas the "exception" applies and the actual

deadline for compliance with the federal law on the two major points
of controversy is not expected to arrive until approximately October
1, 1987.346

Subsection (c) authorizes payments to and, by implication, record keeping by either the existing court registries or the fancy new
computer purchased by the attorney general. It is anticipated that
343. Act of June 15, 1985, ch. 851, 1985 Tex. Gen. Laws 6323; see Tindall, Other Family
Law and Related Legislation of Interest, 85-2 ST. B. TEX. SEC. REP.-FAM. L., at 49.
344. See Pope, Supreme Court Establishes Time Standardsfor the Disposition of Cases, 48
TEX. B.J. 179 (1985). Under the newly promulgated standards for civil cases, contested family
law matters are to be brought to trial or final disposition within six months of appearance date
or six months of the statutorily established waiting period, whichever is later. Uncontested
family law cases should be resolved within three months of those dates. Id. at 181.
345. The federal act provides an exemption from the "expedited processes" requirement if
the state demonstrates to the Secretary of Health and Human Services that things could not be
any better than under existing procedures, 42 U.S.C. § 666(d) (West Supp. 1985). The chances
of convincing the federal bureaucracy of anything is problematic at best.
346. CSEA, Pub. L. No. 98-378, § 3(g), 98 Stat. 1305, 1311 (codified at 42 U.S.C.A. § 654
(West Supp. 1985)). The exception applicable to Texas, CSEA § 3(g)(3), provides:
(3) In the case of a State with respect to which the Secretary of Health and
Human Services has determined that State legislation is required in order to conform
the State plan approved under part D of title IV of the Social Security Act to the
requirements imposed by any amendment made by this section, the State plan shall
not be regarded as failing to comply with the requirements of such part solely by
reason of its failure to meet the requirements imposed by such amendment prior to
the beginning of the fourth month beginning after the end of the first session of the
State legislature which ends on or after October 1, 1985. For purposes of the preceding sentence, the term "session" means a regular, special, budget, or other session of
a State legislature.
CSEA, Pub. L. No. 98-378, § 3(g)(3), 98 Stat. 1305, 1311. In the absence of a called special
session, the federal law will take effect four months after the end of the 70th Session of the
Texas Legislature.
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only on rare occasion will a court order that direct payment be made
to the obligee, despite the statutory authorization of such a procedure.
Subsection (d) makes clear that child support arrearages may
also be subject to income withholding, subject to the limitations
placed on the maximum amount withheld. Beyond this bare authorization, however, the new statute gives rather short shrift to the
problems of collecting arrearages by withholding from earnings. Difficult issues are left for another day, such as the proper relationship
between one court order for withholding that includes both current
support and an element of catch-up for arrears, and another court
order for another family that covers current support only. Questions
remain about such subjects as the accounting necessary for the collection of arrears, e.g., what happens when the maximum amount limitation kicks in? Who is responsible for notification to the obligor's
employer when the amount past due has been made up? No doubt the
70th Legislature will be called upon to answer at least some of these
questions.
Subsection (e) establishes the necessary detail to be included in
an order withholding income. The personal and court data listed as
mandatory should be readily available from the court records. One
particular item of information that is not required and needs to be
highlighted is the identity of the employer ordered to withhold income. The reason for this apparent omission becomes clear in the
next subsection.
In an unobtrusive manner-perhaps too unobtrusive given its
importance-subsection (f) sets forth the basic concept for the issuance of a single order to withhold from earnings for child support that
will apply to all of the obligor's employers, current and future. Contrasted with the former law,34 7 the withholding order should be directed to "any employer of the obligor." This single order may be
reissued as often and to as many different employers as is necessary.
In this manner, the havoc caused by the obligor under the former law
when he left one place of employment for another will be avoided.
The existing order may be certified and reissued to the next employer
in line, who also answers to the name of "you, the employer of [the
obligor]."348
347. TEX. FAM. CODE ANN. § 14.091(b) (repealed 1985) specifically required that "'the
name and address of the assignor's employer" be given in the assignment. If an assignor left
that employ, it was necessary to start the entire process all over again.
348. The Attorney General has promulgated a draft form entitled "Order Withholding
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Subsection (f) makes another very important, but unfortunate,
contribution to the system by making a vague, uninformative crossreference to the maximum allowable withholding established in the
federal act.3 41 In fact, this maximum far exceeds what Texas law previously authorized, i.e., one-third of disposable earnings.3 ° Moreover, the new federal limitation on income withholding initially will
range between 50% or 60% of disposable income, depending on
whether one or two or more families are involved. Not content to rest
with just two choices, the federal act goes on to provide for a maxi-

mum of 55% or 65% of disposable earnings if there are 12 weeks of
arrearages. It is difficult to imagine a more nonsensical, more difficult-to-administer formula than the one provided by the federal mandate. Apparently, if a choice must be made between simplicity
expressed in English, or foolish complexity set forth in some unidentified language only distantly related to English, there can be no doubt
that the Congress will choose the latter course of action. The best
defense that can be made for the "four variable maximums" provided
by Congress is that this monstrosity was probably created through
ignorance rather than by deliberate malice. There is only slight con-

solation in the fact that the choice for this significant increase of the
maximum allowable withholding was not made by the Texas Legislature;3 5 but that will provide little warmth on cold winter nights to
From Earnings for Child Support," which uses this formulation. 11 Tex. Reg. 1030 (Feb. 28,
1986).
349. See TEX. FAM. CODE ANN. § 14.43(f) (Vernon Pamph. Supp. 1986); Consumer
Credit Protection Act, 15 U.S.C. § 1673(b) (1982) (often referred to as section 303(b)).
350. TEX. FAM. CODE ANN. § 14.091(c) (repealed 1985).
351. The draftsmen of the new statute read the federal law carefully and concluded that
the maximums established in that act were also minimums. In retrospect, perhaps they were
too hasty. The ABA study group had the following to say about this yet unresolved issue:
Read literally, the CSEA suggests that states may not set a lower limit with
respect to withholding to collect current support and must collect up to CCPA limits
if the support award is that high. The Act states that "so much parent's wages...
must be withheld. . . as is necessary to comply with the order and provide for payment
of any fee to the employer. . . up to the maximum amount permitted under section
303(b) of the Consumer Credit Protection Act.... ".42 U.S.C S 666(b)(1). [Emphasis added.]
This suggests that the full amount must be withheld. The Act also specifically
states that "the State need not withhold up to the maximum amount permitted under
such section in order to satisfy arrearages." Id. No such statement is made with
respect to the current order, also suggesting, by the distinction, that the maximum
must be withheld if needed to pay current support.
Confusion on the point arises because Section 307 of the CCPA, 15 U.S.C.
§ 1677, permits states to set lower limits than those specified by § 303(b). The question is whether Congress intended to incorporate by reference only § 303(b) of the
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bankrupt obligors and any new dependents that they may have acquired. Fortunately, Texas trial courts probably will bring some common sense to the issue when it comes to establishing support awards
in particular cases, perhaps thereby avoiding some of the inevitable
backlash that occurs when too harsh a remedy is prescribed to effect a
cure.
Subsections (g) and (h) supply the mechanics for issuing the
withholding order to the obligor's employer. By definition, virtually
everyone and everything, including state and federal governments,
qualifies for the title of "employer. 3 5 2 On request, the clerk is directed to send a certified copy to whomever has been identified as the
current employer. Interestingly, the obligor didn't make the list of
potential requestors, an understandable drafting error given the realities of human nature, but no doubt such a rare request should be
honored by the clerk (some won't, I suppose, out of a peculiar sense of
something or other). Incidentally, the clerk may charge a fee of $5.00
each time he issues a new certified copy of the withholding order to a
new employer of the obligor.3 53 Once the copy of the order is served
on the obligor's employer, almost always by certified or registered
mail, the employer has a maximum of 14 days to plug the withholding order into his payroll system for the next regular pay period
(faster processing should be encouraged, but is not required).35 4
An employer will be compensated, at least to a certain degree, for
CCPA or intended also to incorporate § 307 which is not referred to in § 303(b) or
the CSEA. At the present time the issue is still to be resolved.
R. HOROWITZ, supra note 331, at 24.
352. Although not specifically listed, if an obligor requests that a certified copy of the
order withholding earnings be issued to a new employer, certainly no offense will be done to
the purpose of the statute if the clerk honors that request.
353. TEX. FAM. CODE ANN. § 14.43(i) (Vernon Pamph. Supp. 1986). The statute contemplates one order to the "obligor's employer"-singular; see id at § 14 .43(g). The statute does
not deal with multiple employers of an obligor holding two or more jobs. Obviously certified
copies of the withholding order could be served on all employers, and each would be due to
withhold the full amount ordered for child support. If the obligor's jobs were sufficiently lucrative, considerably more could be withheld than is actually due. The statute does not deal
with this complexity, trusting that either the obligor or the attorney general will take steps to
remedy such over-withholding. Perhaps it will be wise to provide a specific mechanism to
refund excess amounts withheld in the next legislative session. If so, orders paid through the
statewide, computerized attorney general's office could be handled rather easily mechanically,
but multiple court registries will almost certainly present a real drafting challenge.
354. See TEX. FAM. CODE" ANN. § 14.43(b) (Vernon Pamph. Supp. 1986). If a recalcitrant employer is to receive a judicial object lesson via double liability or fine, service of notice
by mail will be the quickest and least expensive method. Only in an extraordinary circumstance would service by a constable or a sheriff be appropriate.
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his trouble. While this new system converts most employers into involuntary child support enforcers, it is nothing new for government to
utilize (that is, take advantage of) employers in this way. The federal
government does it every day in order to collect income, excise, and
social security taxes, as do all of our sister states. Even "pro-business
Texas" requires employers to collect sales and excise taxes on its behalf. For all of their efforts, employers ordinarily do not receive even
a warm handshake from the governmental entity involved. In this
instance, however, there is a reward. Employers are permitted to deduct an administrative fee of up to $5 per month for their collection
services under subsection (i), to be charged against the support obligation. This will probably more than fairly compensate larger employers with computerized payrolls, while smaller employers who meet
their payroll through the services of a little man with a green visor in
the back room may not recoup their costs. Nonetheless, it will be a
hard-hearted employer indeed who charges the $5 administrative fee;
it will amount to taking candy from babies.
Subsection (h) contains one minor, potential "glitch," which can
and should be easily avoided. The implication of the statutory directive that the employer remit the withholding from earnings "to the
person or office named in the order on each regular due date or pay
date" is either misleading, or is in conflict with the federal statute.
The federal statute clearly requires that the withholding order be
adapted to the regular payroll schedule of the employer.35 5 Further
problems could arise as an obligor changes employment and moves
from one "normal pay and disbursement cycle" to another.3 56 The
method recommended to avoid both of these potential problems is to
order all child support to be paid on a monthly basis, to provide for a
credit against the amount due as it is withheld from earnings, and to
provide that payment by this method is in general compliance with
3 57
the court order.
Certain provisions were retained from the former Texas law, apparently for aesthetic effect rather than for practical impact. For example, after the employer is given notice of the withholding order,
355. CSEA, Pub. L. No. 98-378, § 3, 98 Stat. 1305, 1309 (codified at 42 U.S.C.A.
§ 666(b)(6)(C) (West Supp. 1985)).
356. "The employer ...
shall not be required to vary the normal pay and disbursement
cycles .... ." Id.
357. A draft form to be adapted to the Family Law Practice Manual Form 9-1 has been
published. See Proposed Forms, Texas Family Law PracticeManual, ST. B. TEX. SEC. REP.FAM. L., 1985 Special Issue: Child Support, at 12, 12-15.
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under subsection (j) he may request a hearing within 20 days if he
chooses to do so. Nothing very dramatic can happen at such a hearing, and an employer really can have nothing useful to say because a
legally cognizable dispute can occur only between the obligor and obligee. Perhaps an employer may vent his dislike of the system and
complain to the court about the imposition caused by the statute on
his time and business. However, there is no reasonable response that
a judge can make to such complaints, other than to sympathize; certainly the court cannot retract an order for withholding based on anything the employer might say. It seems that the likelihood of any
employer requesting a hearing is de minimis, and that after one useless trip to the courthouse, the chance of an employer requesting a
second such hearing is approximately zero.
Subsection (k) enshrines withholding from earnings for child
support above all other claims "affecting disposable earnings." In
Texas this has little meaning given the constitutional prohibition
against wage garnishment except for child support,3" 8 but it does no
3 59
harm. Besides, such a provision is required by the federal mandate.
Subsection (1) continues the unique and clever method to handle
competing support orders for two or more families of an obligor first
propounded in the former law. 3" Equal payments are to be made on
each until the maximum total deductions from earnings is reached or
until the order is fully complied with. More complicated formulas
could be hypothesized, e.g., ratios of the number of children in the
competing families, or ratios of the sums ordered to be paid by the
competing court orders. But, no single formula will operate fairly in
all cases. Thus, the legislature opted for simplicity and ease of administration in order to facilitate compliance by the employer. This
straightforward, fair method of dealing with a complex problem is
probably "reasonably consistent" with the federal mandate, and probably needs just a little minor repair to solve most of the potential
problems.3 6 '
358. TEX. CONST. art. XVI, § 28.
359. CSEA, Pub. L. No. 98-378, § 3(b). 98 Stat. 1305, 1309 (codified at 42 U.S.C.S.
§ 666(b)(7) (West Supp. 1985)).
360. Act of June 17, 1983, ch. 402. §§ 1-2. 1983 Tex. Gen. Laws 2169, 2169-73 (enacting
Tex. Fam. Code Ann. § 14.091), repealedby Act of June 3. 1985. ch. 232, § 14, 1985 Tex. Gen.
Laws 1956, 1988 (effective Sept. 1, 1985).
361. The applicable federal regulation provides that it is up to the individual states to
determine how to handle multiple orders, decreeing only that "If there is more than one nolice
for withholding against a single absent parent, the State must allocate amounts available for
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Subsections (1), (in) and (n) are expected to accomplish their intended job and paint the employer into a perfect comer in order to
insure his compliance with the system. An employer who does not
withhold income as ordered will soon learn that double liability is the
reward for his recalcitrance.3 62 If any employer is ever caught in that
particular trap, it is almost certain to be a one-time-only occurrence.
Similarly, an employer who discriminates against employees for causing him a lot of extra paperwork can be fined,3 63 and can also suffer
significant civil penalties with regard to the employee's right of reinstatement and lost wages. 3 " Of course, as more and more individual
employees are subjected to this remedy, the chances of overt (or even
covert) discrimination will eventually evaporate. After all, an employer cannot well discriminate against such a large percentage of his
employees as ultimately will be involved without suffering adverse
economic consequences to his business outside of any penalties imposed by statute. Parenthetically, the provision for imposition of the
3 65
fine for failure to comply is a provision required by the federal act;
it probably would not have been included if the Texas Legislature
could have made the decision. After all, what is needed is cooperation from employers in order to make the program work, not their
enmity. Apparently Congress is more used to getting its way with
bully-boy tactics than by using sweet-talk, which accounts for the approach of mandating a sanction. The Texas Legislature did what was
required of it, but in the most nominal way possible. Of course, a $50
fine for failure to withhold income as ordered from the checks of 100
employees each week could add up to real money after awhile. It is
unlikely to ever come to that.
Under Subsection (o), the obligor is ordered to keep the court
withholding giving priority to current support up the limits imposed .... ... 45 C.F.R.
§ 303.100(a)(b) (1985). The delay in promulgation of the CFR accounts for the minor variation between the Texas formulation and the desired federal rule, i.e., specifically giving priority
to current support. This deviation should be corrected at the earliest opportunity in the 1987
legislative session.
362. Double liability of the employer under section 14.091 to both the obligor (if already
paid) and the obligee (still owed) was the key to enforcement.
363. The former law did not provide for a fine for failure to comply with wage assignment.
Id.
364. The former law, Tex. Fain. Code Ann. § 14.091(h) (repealed 1985), initiated the
strong medicine of reinstatement of the obligor to employment and the liability of the employer for back wages in the event of discrimination against an employee whose wages were
assigned for child support.
365. CSEA, Pub. L. No. 98-378. § 3(b). 98 Stat. 1305. 1309 (codified at 42 U.S.C.S.
§ 666(b)(6)(D) (West Supp. 1985)).
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informed as to the nature and whereabouts of his employment. In the
event of his default regarding that obligation, contempt is a (theoretical) remedy.3 6 6 In practical terms, however, it probably will be up to
the obligee and to the attorney general to keep track of-or track
down-the obligor. This should become increasingly easier as the
36
parent locator service becomes more and more sophisticated. 1
Doubtless the day is not far off when an individual's social security
number will be plugged into a computer network and within minutes
last week's federal income tax withholding for that number will be
identified. Indeed, I personally am drafting a bill for introduction
next session that will require the subcutaneous implantation of a
beeper in all child support obligors. Before long, the attorney general
will be able to stand at his desk, throw a switch, and light up a giant
wall map that will pinpoint the exact location of every child support
obligor in Texas.
Subsection (p) delegates the task of preparing "safe harbor"3'6 8
forms to the attorney general. The primary form, entitled "Order
Withholding from Earnings for Child Support," was officially published on February 28, 1986.369
The orders to be issued by the court under the new statutes are
complex. The basic idea underlying the new system of enforcement is
that one order will be issued to cover the present employer, and all of
the future employers of a particular support obligor until a further
order of the court is entered. Given the fact that the obligor may
change employers any number of times, and given the fact that em366. It seems highly unlikely that failure to notify could result in actual jail time if the
wages can be withheld from a newly discovered employer of the obligor. Although contempt
may be found by virtue of an obligor's failure to abide by the order, any sentence is almost
certain to be probated under such circumstances.
367. The ease of using the parent locator service as a tool in child support enforcement
will be especially facilitated since the attorney general maintains the parent locator system as
well. See TEX. HUM. RES. CODE ANN. § 77.001 (Vernon Supp. 1986).
368. The concept of governmentally sanctioned forms or terms of agreement that provide
a "safe harbor" from attack by that same governmental entity has been developed to its full
flower by the Internal Revenue Service. For example, able family law practioners are familiar
with the IRS guidelines for determining whether certain pa ments labeled as *'alimony" under
the pre-1984 law are legitimately deductible by the payor. If the agreement or decree for
alimony contains one of nine clauses approved by the Commissioner, the IRS will treat the
alimony payments as periodic and therefore deductible. Rev. Proc. 82-53, 1982-2 Cur. Bull.
842.
369. 11 Tex. Reg. 1030 (1986). A series of additional forms has been circulated. See Sr.
B. OF TEX. SEC. Rt-P.-FAM. ... 1985 Special Issue: Child Support, at 12-26.
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ployers meet their payrolls on different schedules, the detail to be supplied in such an order is significant.

§ 14.50.

Enforcement by Contempt of Orders for the Possession
of and Access to a Child

(a) Contempt Powers of Court. After notice and hearing, any
decree or order of the court for possession of and access to a child
may be enforced by contempt.
(b) Time Limitations. The court retains jurisdiction to enter a
contempt order if a motion for contempt for failure to comply with a
court's order of possession and access is filed within six months after:
(1) the child becomes an adult; or
(2) the date on which the right of possession and access
terminates pursuant to the decree or order or by operation of
law.
(c) Relinquishment of Possession of Child. An alleged contemnor may plead and prove that the movant voluntarily relinquished the
actual care, control, and possession of the child for the time encompassed by court-ordered periods of possession of and access to the
child alleged to have been interfered with. Such a relinquishment is a
defense in whole or part to a motion for contempt for failure to permit
the movant to possess and to have access to the child according to the
terms of a court order.
(d) Probation of Contempt Order.
(1) Conditions of Probation. If the court finds that a person who has been ordered to allow the movant to possess and
have access to a child is in contempt of the court for the failure
or refusal to permit such possession and access, the court may
suspend commitment and place the person on probation on the
condition that the person shall allow the court-ordered rights of
possession and access and on other reasonable conditions that
the court requires.
The terms and conditions of probation may include but need not
be limited to the conditions that the probationer shall:
(A) report to the probation officer as directed;
(B) permit the probation officer to visit him at his
home or elsewhere;
(C) obtain counseling on financial planning, budget
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management, alcohol or drug abuse, or other matters causing the defendant to fail to permit the movant to possess or
have access to the child; and
(D) pay all court costs and attorney's fees set by the
court.
(2) Term of Probation. The probation may be for any period not to exceed five years or until discharged.
(3) Probationary Fees. A court may require the probationer to pay a fee to the court in an amount equal to that required of criminal probationers. The court may make payment
of the fee a condition of granting or continuing the probation.
The court shall deposit the fees received under this section
in the special fund of the county treasury provided by Subsection (b), Section 4.05, Article 42.121, Code of Criminal Procedure, 1965, to be used for the provision of adult probation or
community-based adult corrections services other than a jail or
prison.
(4) Motion to Revoke Probation. A prosecuting attorney,
the attorney general, or a person entitled to possession of or access to a child may file a verified motion with the court alleging
specifically and with particularity that certain conduct of the
probationer constitutes a violation of the terms and conditions of
probation.
(5) Arrest for Alleged Violation of Probation. If the motion to revoke probation alleges a prima facie case that the probationer has violated a term or condition of probation, the court
may cause the probationer's arrest by warrant. An arrested probationer shall be brought promptly before the court causing the
arrest.
(6) Hearing. The court shall hold a hearing without a jury
on or before the first working day after the probationer is arrested. If the court is unavailable for a hearing on the first working day, then, and only in that event, the hearing shall be held no
later than the first working day after the court becomes available; provided that the hearing is held no later than the third
working day after the probationer is arrested. On conclusion of
the hearing, the court may continue, modify, or revoke the probation as the evidence warrants. (7) Discharge from Probation. When a probationary period has been satisfactorily
completed, the court shall on its own motion discharge the proba-
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tioner from probation. On the motion of a probationer who has
satisfactorily completed one year of probation while not denying
the movant's right of possession or access and not being in violation of the probationary order, the court may discharge the probationer from probation.
§ 14.51.

Security for Compliance With Order Granting Possession
of and Access to a Child

(a) Bond or Other Security. If a person under court order to
permit another to possess or have access to a child has on two or more
occasions denied such possession or access, the court, after notice and
hearing, may order the person to execute a bond, subject to the approval of the court, or deposit security with the court, the bond or
security deposit to be conditioned on compliance with the court order
permitting possession or access. The bond or security deposit shall be
payable to the person or entity entitled to possess or have access to
the child.
(b) Forfeiture of Bond or Other Security. On the motion of a
person or entity for whose benefit a bond has been executed or security deposited, the court, after notice and hearing, may forfeit all or
part of the bond or security deposit upon proof that on one or more
occasions the person who has furnished bond or deposited security
has violated the court order for possession of and access to the child.
(c) Application of Forfeited Funds. Funds collected from a forfeited bond or security deposit shall be paid to the person entitled to
possess or have access to the child.
(d) Joinder of Forfeiture and Contempt Proceedings. Proceedings to enforce a right of possession or access by contempt under Section 14.50 of this code may be joined with a forfeiture proceeding
under this section.
(e) Forfeiture of Bond or Security No Defense to Contempt.
The forfeiture of bond or security funds under this section is not a
defense in a contempt of court proceeding under Section 14.50 of this
code.
(f) Application of Forfeited Funds. The court may in its discretion order that all or a portion of the forfeited amount shall be
applied to payment of attorney's fees and costs incurred by the person
or entity bringing the motion for contempt or motion for forfeiture.
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Commentary
Sections 14.50, 14.51
In recent years it has come to be increasingly understood that it
is both unfair and unproductive for the state to provide one-sided enforcement of the child support obligation without also establishing a
concomitant set of remedies for enforcing possession of or access to a
child, a.k.a. visitation.37 The symbolism of such "equal treatment of
the law" is crucial to generating public approval of the system, even if
the reported incidence of interference with visitation is only a small
37
fraction of the complaints about nonpayment of child support. '
These two new sections expand on this modern way of thinking by
independently recognizing specific remedies to enforce the aspects of a
SAPCR decree that primarily affect the rights of the noncustodial
parent. The statutory provisions very closely track the correlative
remedies provided for enforcing support, i.e., contempt and the posting of security.3 72 Other advances in the law have been expanded to
apply to this other side of potential post-decree conflict. Thus, section
14.50(c) provides a defense to an allegation of contempt when the movant has voluntarily relinquished actual possession of the child, e.g.,
an invitation "to keep the child for an extra two weeks," followed by a
motion for contempt for failure to return the child after the end of
court-ordered visitation.37 3
Section 14.51 further equalizes the law by explicitly providing a
370. Meurer & Musil, Public Enforcement of Visitation Rights: Moving Towards Equal
Treatment, ST. B. OF TEX. SEC. REP.-FAM. L., 1984 Special Child Support & Visitation
Issue, at 23.
371.
The results of the Travis County effort to enforce visitation orders have been
encouraging. Often the focus of angry parents is redirected from themselves to the
children. Office statistics show that visitation problems typically do not result in
court hearings, but are more likely to be resolved by our Family Services Unit than
are child support problems. In 1983, the Travis County Domestic Relations Office
received 13,809 complaints of support delinquency, which resulted in 3,406 child
support contempt settings. In the same year, 746 complaints about denial of visitation were received, but these complaints resulted in only II contempt settings.
Id. at 23.
372. See supra Commentary accompanying sections 14.40 and 14.41.
373. Id. Although the provisions of section 14.50 were designed with interference with
visitation primarily in mind, the defense to a contempt allegation that the movant caused the
problem can work both ways. For example, a possessory conservator might tell the managing
conservator that certain scheduled weekend visitation is "off," and then show up only to be
turned away. On those facts, an allegation of interference with visitation could be met by the
defense provided in subsection (c).
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method to probate a contempt sentence for interference with visitation. This should increase the likelihood of such a finding, and may
help resolve the conflict by supplying the requisite outside pressure to
encourage good future behavior.
§ 14.61.

General Provisions

(a) Purpose. The purpose of this subchapter is to enhance the
enforcement of support obligations by providing a quick and effective
procedure for the withholding of income derived in this jurisdiction,
to enforce support orders of other jurisdictions, and to enforce the
support orders of this jurisdiction by requiring that income withholding be sought in other jurisdictions. This subchapter shall be construed liberally to effect that purpose.
(b) Definitions. As used in this subchapter:
(1) "Support order" means any order, decree, or judgment
for the support or for the payment of arrearages on such support
of a child, spouse, or former spouse issued by a court or agency
of another jurisdiction, whether interlocutory or final, whether
or not prospectively or retroactively modifiable, whether incidental to a proceeding for divorce, judicial or legal separation,
separate maintenance, conservatorship, paternity, guardianship,
civil protection, or otherwise.
(2) "Jurisdiction" means any state or political subdivision,
territory, or possession of the United States, the District of Columbia, and the Commonwealth of Puerto Rico.
(3) "Court" means a court of this state as defined in Subdivision (2) of Section 11.01 of this code and, when the context
requires, means either the court or agency of any other jurisdiction with functions similar to those defined in this subchapter,
including the issuance and enforcement of support orders.
(4) "Attorney General" means the Child Support Enforcement
Division of the Office of the Attorney General of Texas charged
with the income withholding function, and "Agency" means the
Texas Department of Human Resources and, when the context
requires, means either the court or agency of any other jurisdiction with functions similar to those defined in this subchapter,
including the issuance and enforcement of support orders.
(5) "Child" means any child, whether above or below the
age of majority, with respect to whom a support order exists.
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(6) "Income" means compensation paid or payable for personal services, whether denominated as wages, salary, commission, bonus, or otherwise, and includes periodic payments
pursuant to a pension, disability and retirement program, and unemployment benefits.
(7) "Employer" and "Payor" means any person, including
the United States and any governmental entity as defined by
Section 11.01 of this code. "Person" shall include but is not limited to individuals, partnerships, and corporations.
(8) "Income derived in this jurisdiction" means earnings
and any other income of the obligor from whatever source which
may be subjected to income withholding by a court of this state.
(9) "Obligor" means any person required to make payments under the terms of a support order for a child and, for this
subchapter only, also means any person required by a court of
another state with jurisdiction over the person of the obligor to
make payments for the support of a spouse or former spouse in
whose household at least one child of the obligor lives.
(c) Remedies Additional to Those Now Existing. The remedy
herein provided is in addition to and not in substitution for any other
remedy otherwise available to enforce a support order of another jurisdiction. Relief under this subchapter shall not be denied, delayed,
or otherwise affected because of the availability of other remedies nor
shall relief under any other statute be delayed or denied because of
the availability of this remedy.
§ 14.62.

Initiation of Income Withholding and Cooperation With
Other Jurisdictions

On behalf of any obligee receiving or eligible to receive support
enforcement services from the attorney general, the attorney general
shall promptly request the agency of another jurisdiction in which the
obligor of a support order derives income to enter the order for the
purpose of obtaining income withholding against such income. The
attorney general shall compile and transmit promptly to the agency of
the other jurisdiction all documentation required to enter a support
order for this purpose. The attorney general also shall transmit immediately to the agency of the other jurisdiction a certified copy of
any subsequent modifications of the support order. If the attorney
general receives notice that the obligor is contesting income withholding in another jurisdiction, the individual obligee shall immediately be
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notified of the date, time, and place of the hearings and of the obligee's right to attend.
§ 14.63.

Responsibilities for Entering a Support Order of Another
Jurisdiction for Purposes of Income Withholding

(a) Upon receiving a support order of another jurisdiction with
the documentation specified in Subsection (b) of this section from an
agency of another jurisdiction, the attorney general shall file these
documents with the clerk of the court in which withholding is being
sought. The clerk of the court shall accept the documents filed, and
such acceptance shall constitute entry of the support order under this
Act.
(b) The following documentation is required for the entry of a
support order of another jurisdiction:
(1) a certified copy of the support order with all
modifications;
(2) a certified copy of an order withholding income, if any,
still in effect;
(3) a copy of the portion of the income withholding statute
of the jurisdiction which issued the support order which states
the requirements for obtaining income withholding under the law
of that jurisdiction;
(4) a sworn statement of the obligee or a certified statement of the agency of the arrearages and the assignment of support rights, if any;
(5) a statement of:
(A) the name, address, and social security number of
the obligor, if known;
(B) the name and address of the obligor's employer or
of any other source of income of the obligor derived in this
state against which income withholding is sought; and
(C) the name and address of the agency or person to
whom support payments collected by income withholding
shall be transmitted.
(c) If the documentation received under Subsection (a) of this
section does not conform to the requirements of Subsection (b) of this
section, the attorney general shall remedy any defect which he can
without the assistance of the requesting agency or person. If the attorney general is unable to make such corrections, the requesting
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agency or person shall immediately be notified of the necessary additions or corrections. In neither case shall the documentation be returned. The attorney general and the court shall accept the
documentation required by Subsections (a) and (b) of this section even
if it is not in the usual form required by state or local rules, so long as
the substantive requirements of these subsections are met.
(d) A support order entered under Subsection (a) of this section
shall be enforceable by income withholding against income derived in
this state in the manner and with the effect as set forth in Sections
14.43 and 14.64 through 14.71 of this code. Entry of the order shall
not confer jurisdiction on the courts of this state for any purpose
other than income withholding.
§ 14.64.

Notice

(a) On the date a support order is entered pursuant to Section
14.63 of this code, the court shall serve upon the obligor notice of a
proposed order withholding income in accordance with Section 14.43
of this code. In addition to the information required in all such notices, the obligor shall also be advised that the order withholding income was requested on the basis of a support order of another
jurisdiction. The date of serving notice on the obligor shall be the
equivalent of service of citation for the purpose of measuring time for
holding a hearing and rendering a decision.
(b) If the obligor seeks a hearing to contest the proposed income withholding, the attorney general shall immediately notify the
requesting agency, the obligee, the obligor, or the attorney for either
of the date, time, and place of the hearing and of the obligee's right to
attend the hearing.
§ 14.65.

Income Withholding Hearing

(a) At any hearing contesting a proposed order withholding income based on a support order entered under Section 14.63 of this
code, the entered order, accompanying sworn or certified statement,
and a certified copy of the order withholding income, if any, still in
effect shall constitute prima facie proof, without further proof or
foundation, that the support order is valid, that the amount of current
support payments and arrearages is as stated, and that the obligee
would be entitled to income withholding under the law of the jurisdiction which issued the support order.
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(b) Once a prima facie case has been established, the obligor
may raise only the following issues:
(1) that withholding is not proper because of mistake of
fact that is not res judicata concerning such matters as an error
in the amount of current support owed or arrearages that have
accrued, mistaken identity of the obligor, or an error in the
amount of income to be withheld;
(2) that the court or agency which issued the support order
entered under this subchapter lacked personal jurisdiction over
the obligor;
(3) that the support order entered under this subchapter
was obtained by fraud; or
(4) that the statute of limitations under Subsection (c) of
Section 14.71 of this code precludes enforcement of all or part of
the arrearages.
The burden shall be on the obligor to establish these
defenses.
(c) If the obligor presents evidence which constitutes a full or
partial defense, the court shall, on the request of the attorney general
or the obligee, continue the case to permit further evidence relative to
the defense to be adduced by either party. However, if the obligor
acknowledges liability for the child support at issue, the court shall
enter an order withholding income for the payment of current support
and for so much of any arrearages as are not in dispute. The case
shall be continued only with respect to those matters remaining in
dispute. The court shall determine those matters as soon as possible
and if appropriate shall modify the withholding order to conform to
that resolution.
(d) In addition to other procedural devices available to a party,
any party to the proceeding or a guardian ad litem or other representative of the child may adduce testimony of witnesses in another state,
including the parties and any of the children, by deposition, by written discovery, by photographic discovery such as videotaped depositions, or by personal appearance before the court by telephone or
photographic means. The court on its own motion may direct that the
testimony of a person be taken in another state and may prescribe the
manner in which and the terms upon which the testimony shall be
taken.
(e) A court of this state may request the appropriate court or
agency of another state to hold a hearing to adduce evidence, to per-
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mit a deposition to be taken before the court or agency, to order a
party to produce or give evidence under other procedures of that
state, and to forward to the court of this state certified copies of the
evidence adduced in compliance with the request.
(f) Upon request of a court or agency of another state the
courts of this state which are competent to hear support matters may
order a person in this state to appear at a hearing or deposition before
the court to adduce evidence or to produce or give evidence under
other procedures available in this state. A certified copy of the evidence adduced, such as a transcript or videotape, shall be forwarded
by the clerk of the court to the requesting court or agency.
(g) A person within this state may voluntarily testify by statement or affidavit in this state for use in a proceeding to obtain income
withholding outside this state.
§ 14.66.

Order Withholding Income

If the obligor does not request a hearing in the time provided or
if a hearing is held and it is determined that the obligee has or is
entitled to income withholding under the local law of the jurisdiction
which issued the support order, the court shall issue an order withholding income under Section 14.63 of this code. The attorney general shall notify the requesting agency or person of the date upon
which withholding will begin.
§ 14.67.

Notice to Employer/Payor and Other Provisions

The provisions of Section 14.43 of this code apply to income
withholding based on a support order of another jurisdiction entered
under this Act.
§ 14.68.

Distribution of Collected Support Payments

(a) The order withholding income shall direct payment to be
made to the attorney general, who shall promptly transmit the payments to the agency or person designated to receive them.
(b) A support order entered pursuant to Section 14.63 of this
code does not nullify and is not nullified by a support order made by a
court of this state pursuant to any other law or by a support order
made by a court of any other state. Amounts collected by any withholding of income shall be credited against the amounts accruing or
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accrued for any period under any support orders issued either by this
state or by a sister state.
§ 14.69.

Changes

(a) Changes in Original Order. The attorney general, upon receiving a certified copy of any amendment or modification to a support order entered pursuant to Section 14.63 of this code, shall
initiate necessary procedures to amend or modify the order withholding income of this state based on the entered support order. The court
shall amend or modify the order withholding income to conform to
the modified support order.
(b) Changes in Jurisdiction. If the attorney general determines
that the obligor has obtained employment in another state or has a
new or additional source of income in another state, he shall notify
the agency which requested the income withholding of the changes
within five working days of receiving that information and shall forward to that agency all information it has or can obtain with respect
to the obligor's new address and the name and address of the obligor's
new employer or other source of income. The attorney general shall
include with the notice a certified copy of the order withholding income in effect in this state.
§ 14.70.

Voluntary Income Withholding

Any person who is the obligor on a support order of another jurisdiction may obtain voluntary income withholding by filing with the
court a request for such withholding and a certified copy of the support order of a sister state. The court shall issue an order withholding
income under Section 14.43 of this code. Payment shall be made to
the attorney general.
§ 14.71.

Choice of Law

(a) The local law of this state shall apply in all actions and proceedings concerning the issuance, enforcement, and duration of an order withholding income issued by a court of this state, which is based
upon a support order of another jurisdiction entered pursuant to Section 14.63 of this code, except as provided in Subsections (b) and (c)
of this section.
(b) The local law of the jurisdiction which issued the support
order shall govern the following:
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(1) the interpretation of the support order entered under
Section 14.63 of this code, including amount, form of payment,
and the duration of support;
(2) the definition of support arrearages necessary to require the issuance of an order withholding income; and
(3) the definition of what costs, in addition to the periodic
support obligation, are included as arrearages which are enforceable by income withholding, including but not limited to interest,
attorney's fees, court costs, and costs of paternity testing.
(c) The court shall apply the statute of limitations for maintaining an action on arrearages of support payments of either the local
law of this state or of the state which issued the support order entered
under this subchapter, whichever is longer.
Commentary
Sections 14.61 through 14. 71
The federal Child Support Enforcement Amendments of 1984
mandate that some procedure be enacted by each state to provide for
enforcement of support obligations through interstate income withholding.37 4 The U.S. Department of Health and Human Services
[HHS] has attempted to facilitate this goal. Acting through its Office
of Child Support Enforcement [OCSE], a request was made to the
American Bar Association [ABA] and the National Conference of
State Legislatures [NCSL] to convene an advisory group of experts to
help develop a Model Interstate Income Withholding Act.37 5 Nationally known scholars and representatives from OCSE, ABA, and
NCSL,37 6 prepared such a model act, available in time for the Texas
Legislature to consider it in 1985. The Texas version is incorporated
into the code as subchapter C of chapter 14, and consists of eleven
sections of entirely new law. In fact, Texas was one of the very first
states to adopt the Model Act.
374. CSEA § 3(b), Pub. L. No. 98-378. 1984 U.S. CODE CONG. & AD. NEWS 1306 (to be
codified at 42 U.S.C. § 654). 98 Stat. 1310. codified at 42 U.S.C. § 466(b)(g).
375. OFFICE OF CHILD SUPPORr ENIORCIMENT, MoDL INTERSTATE INCOMF. WITHHOLDING ACT, WITH COMMENTS 1-1 (U.S. Dep't Health and Human Services. 1984) [hereinafter cited as MODEL ACT WITH COMMINTS].

376. The total advisory group was composed of five academic scholars, two representatives
active in support enforcement, eight persons from the federal Office of Child Support Enforcement, and two "reporters" from the ABA National Legal Resource Center for Child Advocacy and Protection. Finally. the National Conference of State Legislatures supplied one
person as staff liaison. Id. at 2.
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The advisory group concluded that it would be beneficial to create a simple procedure for interstate withholding to tie directly into
the state's intrastate system and to adopt (or at least to borrow heavily from) individual state procedures. A close nexus between the interstate and intrastate withholding laws has the advantages that the
responsibility for all IV-D withholding is placed in the same agency,
and that the use of the state's regular income withholding procedures
will facilitate understanding of the system by bench and bar.
The Model Act provides an option for enforcement of interstate
withholding by private attorneys, 77 but this alternative was rejected
in the Texas version. Introduction of private attorneys from other
states into the equation would undoubtedly cause significant confusion at the trial court level. To keep it simple, the basic procedure
adopted for interstate withholding from the income of a Texas resident is for the IV-D agency of the other state to forward the appropriate papers to the Texas Attorney General, in care of the Child
Support Enforcement Division. A Texas trial court may take comfort
in the fact that regular bureaucratic procedures have been followed in
both states by the appropriate IV-D agencies. To allow otherwise
would increase the potential for fraud. Restricting access to Texas
courts to sister state IV-D agencies operating through this state's IVD agency helps ensure that the order sought to be enforced is, in fact,
the last existing support order issued by the foreign court. Similarly,
requests for income withholding going in the opposite direction, i.e.,
for the benefit of Texas children through income withholding in a sis3 78
ter state, must be processed by the Texas Attorney General.
Thanks to this "public-agency only" methodology, private attorneys in Texas will virtually never encounter the Model Interstate Income Withholding Act. Therefore, the extremely comprehensive
commentary to the Model Act provided by the advisory group is of
real interest only to attorneys employed by the state agency enforcing
377. Section 3 of the Act provides that either "an agency of another jurisdiction" or. alternatively, "an obligee, obligor, or an attorney for either" may introduce a support order into the
process. Id. at 3-9. The Texas version, T.rx. FSM. Com: ANN. § 14.63 (Vernon Pamph.
Supp. 1986), requires that requests for income withholding in Texas be initiated by "an agency
of another jurisdiction." Id.
378. Section 2 of the Model Act describes agency processing only. Mot)ii. Act WIVjrt
COMMENTS, supra note 374, at 3-7. This procedure was adopted by Texas Family Code section 14.62, which directs that the attorney general. and only the attorney general, shall handle
the paperwork required to begin the process to enter an order withholding income in another
state.
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the act. As a matter of satisfying intellectual curiosity, however, note
may be taken of the statement of principles adopted in the Model Act,
set forth below.
Principles Guiding Drafting of the Model Interstate Income Withholding Act.
1. Choice-of-law questions are to be clearly resolved. To the
extent possible, the income withholding laws of the state which will
impose and enforce the withholding are used so that the court or
agency responsible for enforcing them is following familiar
procedures.
2. States adopting this Model Act will concurrently modify
or will have already modified their income withholding schemes to
conform to the Social Security Act §§ 466(b)(1)-(10) for intrastate
income withholding ....
3. The state will enforce sister state orders by income withholding through whatever legal process, judicial, quasi-judicial or
administrative, is used for intrastate cases. A court in the state
being asked to impose withholding need only be involved if the
court normally has jurisdiction to hear contests to income withholding on support orders of its own state.
4. Some of the practical problems frequently experienced in
interstate enforcement, for example, rejecting papers that are not in
correct local form, should be specifically addressed.
5. When income is derived out-of-state, intrastate income
withholding must be pursued.
6. Jurisdiction to modify a support order should not be
ceded to the state withholding income (forum state), since neither
the obligee nor child reside there . ..

."

In a state such as Texas, which does not provide an opportunity
to contest withholding because it is to be instituted automatically and
immediately in each case, some modification of local income withholding procedures to accommodate interstate cases may be
necessary.

§ 16.032.

Health, Social, Educational, and Genetic History
Report

(a) Before placing a child for adoption with any person other
than the child's stepparent, grandparent, aunt, or uncle by birth, mar379.

MODEL ACT WITH COMMENTS, supra

note 374, at 1-3 to 1-4.
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riage, or prior adoption, the Texas Department of Human Services,
an authorized agency, or the child's parent or guardian shall compile
a report on the available health, social, educational, and genetic history of the child to be adopted. If the child has been placed for adoption by any person or entity other than the department, an authorized
agency, or the child's parent or guardian, it is the duty of the person
or entity who places the child for adoption to prepare the report.
(b) The health history of the child must include information
about the child's health status at the time of placement. The health
history must include birth, neonatal, and other medical, psychological, psychiatric, and dental history, a record of immunizations, and
the available results of medical, psychological, psychiatric, and dental
examinations of the child.
(c) The social history of the child must include information, to
the extent known, about past and existing relationships among the
child, his siblings, his parents by birth, his extended family, and other
persons who have had physical possession of or legal access to the
child.
(d) The educational history of the child shall include, to the
extent known, information about the enrollment and performance of
the child in educational institutions, results of educational testing and
standardized tests, and special educational needs, if any, of the child.
(e) The genetic history of the child shall include a description
of the child's parents by birth and their parents, and shall specifically
include, to the extent such information is available, information
about:
(1) their health and medical history;
(2) their health status at the time of placement;
(3) the cause of and their age at death;
(4) their height and weight and eye and hair color;
(5) their nationality and ethnic backgrounds;
(6) their general levels of educational and professional achievements, if any;
(7) their religious backgrounds, if any; and
(8) the existence of any other child or children born to either of
the child's parents by birth prior to placement of the child for
adoption.
(f) The department, authorized agency, parent, guardian, or
person or entity who places the child for adoption shall, at or before
the time of placement, provide the adoptive parents with a summary
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of the report edited to protect the confidentiality of birth parents and
their families.
(g) The report and a copy of the report summary submitted to
the child's adoptive parents shall be retained for a period of 99 years
by the department or authorized agency placing the child for adoption. If the agency ceases to function as an authorized agency, the
agency shall transfer all the reports to the department or, after giving
notice to the department, to a transferee agency that is assuming responsibility for the preservation of the agency's adoption records. If
the child has not been placed for adoption by the department or an
authorized agency, and if the child is being adopted by a person other
than the child's stepparent, grandparent, aunt, or uncle by birth, marriage, or prior adoption, the person or entity who places the child for
adoption shall file the report and a copy of the report summary submitted to the child's adoptive parents with the department, which
shall retain such copies for a period of 99 years.
(h) No petition for adoption of a child by a person other than
the child's stepparent, grandparent, aunt, or uncle by birth, marriage,
or prior adoption may be granted until a copy of the report summary
submitted to the child's adoptive parents has been filed in the record
of the suit.
(i) The department, authorized agency, or court retaining a
copy of the report summary submitted to the adoptive parents shall
provide a copy of that summary to the following persons on request:
(1) an adoptive parent of the adopted child;
(2) the managing conservator, guardian of the person, or
legal custodian of the adopted child;
(3) the adopted child, after he is an adult;
(4) the surviving spouse of the adopted child if the adopted
child is dead and the spouse is the parent or guardian of a child
of the deceased adopted child; or
(5) a progeny of the adopted child if the adopted child is
dead and the progeny is an adult.
(j) A copy of the report summary may not be furnished to any
person who cannot furnish satisfactory proof of his identity and of his
legal entitlement to receive a copy of the summary.
(k) A person requesting a copy of the report summary must pay
the actual and reasonable costs of providing a copy of the summary
and verifying his entitlement to the copy.
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(1) The department, authorized agency, parent, guardian, person, or entity who prepares and files the original report and summary
is required to furnish supplemental medical information to the adoptive parents should it become available, and to file such supplemental
information where the original report and summary are filed, where it
shall be retained for as long as the original report and summary are
required to be retained.
Commentary
New in 1983, this section is one portion of the Texas response to
a nationwide push toward reform of the "complete and absolute secrecy" aspect of traditional adoption procedures. 38" Elsewhere in the
"black statutes" a new program has been established to create an
adoption registry through which adoptees, birth parents, and biological siblings may voluntarily attempt to locate one another by mutual
consent.3 1' This Family Code section addresses yet another aspect of
the drive to discover "roots." Subsection (a) mandates that, before a
child may be placed for adoption with someone other than a relative,
a report must be compiled regarding all of the available social, educational, and genetic history of a child by the TDHS, an authorized
agency, or the child's parent or guardian. Subsections (b) through (e)
describe the information to be included in these various histories.
Subsection (h) purports to enact the harsh stipulation that no adoption may be granted to a person, other than a relative of the child,
unless the required history has been filed with the court. The balance
of the statute merely regulates access to the report by restricting it to
those with a need to know.

380. Dr. William Pierce, president of the National Committee for Adoption, Inc., reports
that, as of the end of 1984, 12 states provide for voluntary, mutual-consent registries (including
Texas) while six states allow "search and consent" procedures. II FAM. L. RPTR. (BNA)
1101 (1985), updating Pierce, Survey of State Laws and Legislation on Access to Adoption
Records, 10 FAM. L. REPTR. (BNA) 3035 (1984) (monograph). See also Amadio & Deutsch,
Open Adoption: Allowing Adopted Children to 'Stay in Touch' With Blood Relatives. 22 J. FAM.
L. 59 (1983-84).
381. Chapter 49 of the Texas Human Resources Code provides for this voluntary adoption
registry to be maintained by the TDHS. So far, it's slow going over there. As of September 9,
1985, in the 20 months that the Act has been effective-13 birth mothers, 5 birth fathers, 3
siblings, and 25 adopted children have registered. There have been no matches.
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Taking Possession of a Child Without a Court Order

(a) An authorized representative of the Texas Department of
Human Services, a law enforcement officer, or a juvenile probation
officer may take possession of a child without a court order under the
following conditions and no others:
(1) upon discovery of a child in a situation of danger to the
child's physical health or safety when the sole purpose is to deliver the child without unnecessary delay to the parent, managing
conservator, possessory conservator, guardian, caretaker, or custodian who is presently entitled to possession of the child;
(2) upon the voluntary delivery of the child by the parent,
managing conservator, possessory conservator, guardian, caretaker, or custodian who is presently entitled to possession of the
child;
(3) upon personal knowledge of facts which would lead a
person of ordinary prudence and caution to believe that there is
an immediate danger to the physical health or safety of the child
and that there is no time to obtain a temporary restraining order
or attachment under Section 17.02 of this code;
(4) upon information furnished by another which has been
corroborated by personal knowledge of facts and all of which
taken together would lead a person of ordinary prudence and
caution to believe that there is an immediate danger to the physical health or safety of the child and that there is no time to
obtain a temporary restraining order or attachment under Section 17.02 of this code;
(5) upon personal knowledge of facts that would lead a
person of ordinary prudence and caution to believe that the child
has been the victim of sexual abuse and that there is no time to
obtain a temporary restraining order or attachment under Section 17.02 of this code; or
(6) upon information furnished by another that has been
corroborated by personal knowledge of facts and all of which
taken together would lead a person of ordinary prudence and
caution to believe that the child has been the victim of sexual
abuse and that there is no time to obtain a temporary restraining
order or attachment under Section 17.02 of this code.
(b) When a child is taken into possession under Subdivision (3),
(4), (5), or (6) of Subsection (a) of this section, the person taking the
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child into possession shall, without unnecessary delay, cause to be
filed a suit affecting the parent-child relationship and request the
court to appoint a guardian ad litem for the child and to cause a hearing to be held by no later than the first working day after the child is
taken into possession.
(c) The court in which the suit affecting the parent-child relationship has been filed under Subsection (b) of this section shall hold
a hearing on or before the first working day after the child is taken
into possession and shall make such orders as are necessary to protect
the physical health and safety of the child. If the court is unavailable
for a hearing on the first working day, then, and only in that event,
the hearing shall be held no later than the first working day after the
court becomes available, provided that the hearing is held no later
than the third working day after the child is taken into possession.
The hearing may be ex parte and proof may be by sworn petition or
affidavit if a full adversary hearing is not practicable. If the hearing
established by this subsection is not held within the time limits required, the child shall be returned to the parent, managing conservator, possessory conservator, guardian, caretaker, or custodian who is
presently entitled to possession of the child.
(d) Unless the court at the hearing required under Subsection
(c) of this section is satisfied that there is a continuing danger to the
physical health or safety of the child if the child is returned to the
parent, managing conservator, possessory conservator, guardian,
caretaker, or custodian who is presently entitled to possession of the
child, the court shall order the return of the child to the person entitled to possession.
(e) The court shall find that there is a continuing danger to the
physical health or safety of the child as required by Subsection (d) of
this section if the evidence shows that the child has been the victim of
sexual abuse on one or more occasions and that there is a reasonable
likelihood that the child will be the victim of sexual abuse in the
future.
(f) A full adversary hearing shall be held within 10 days of the
taking of the child into possession under Subdivision (3), (4), (5), or
(6) of Subsection (a) of this section and such orders made as are necessary for the protection of the physical health and safety of the child.
(g) When possession of the child has been acquired under Subsection (a) of this section, the person taking the child into possession
shall cause to be filed a suit affecting the parent-child relationship
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within 60 days from the date of the taking of the child into possession
and a hearing to be held thereon.
(h) When a child is taken into possession under this section,
that child shall not be held in isolation or in a jail or juvenile detention facility.
(i) When a representative of the Texas Department of Human
Resources or other agency takes possession of a child under Subsection (a)(3), (a)(4), (a)(5), or (a)(6) of this section, the department or
other agency must give written notice as prescribed by this subsection
to the child's parent or a legal guardian. The written notice must be
given as soon as practicable, but in any event, prior to the hearing
required by Subsection (c) of this section. The written notice may be
waived by the court at the hearing held under Subsection (c) of this
section on a showing by the Texas Department of Human Resources
or other agency taking possession of the child that the parents or legal
guardian of the child could not be located. The written notice must
include:
(1) the reasons why the department or agency is taking
possession of the child and the facts that led the department to
believe that the child should be taken into custody;
(2) the name of the person at the department or agency
that the parent or other custodian may contact for information
relating to the child or any legal proceeding relating to the child;
(3) a summary of legal rights of parents or other custodians under this chapter and an explanation of the probable legal
procedures relating to the child; and
(4) a statement that the parent or other custodian has the
right to hire an attorney.
Commentary
The amendments to subsection (a)-initially enacted in 1983 and
technically corrected in 1985-are part of a comprehensive statutory
attack on the problem of sexual abuse of children.381 2 A child may be
rescued without a court order by one of the named officials, i.e., DHS
worker, police, or juvenile probation officer, if he has personal knowledge of facts that would lead a reasonable person to believe the child
is the victim of sexual abuse, or if the official has been furnished corroborated information by another that would lead to the same conclu382.

See supra Commentary accompanying scclion 11.21.
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sion. The amendment also directs the court to find that there is a
continuing danger to the child if the evidence shows that the child has
been the victim of sexual abuse on one or more occasions in the past
and that there is reasonable likelihood that such abuse will occur in
the future. Supposedly all of this was necessary because some trial
judges read subdivisions (1) to (4) excessively literally, construing the
former statute not to include sexual abuse within its coverage. Such
holdings were based on the "reasoning" that there was no "immediate
danger to the physical health or safety of the child" under the typical
circumstances of sex abuse. Personally, I believe those stories to be
apocryphal, but you never know. If there is truth to them, thank
heavens for judicial elections on the local level.
Whether the alleged abuse is of the violent sort or this more subtle, more difficult to detect type, chapter 17 contemplates that a child
should not be taken into the possession of state authorities without a
court order under section 17.03 if there is sufficient time to obtain a
temporary restraining order or an attachment under section 17.02
(the preferred method for an emergency rescue). Strangely, section
17.02 was not amended in like fashion in either the 1983 or 1985 sessions to provide specifically that a court may order the removal of a
child in an instance of sexual abuse on presentation of a proper showing before the child has actually been taken into custody. No doubt
this was an unintended omission, because prior court review, whenever possible, is preferable to unilateral state action followed by post
hoc court approval.
Subsection (i) brings a more balanced approach to the emergency
rescue procedures established by chapter 17. Whenever the subject is
discussed, someone always has a war story featuring an alleged abuse
of the system and the entanglement of some wrongly accused parent
trapped in the coils of that great bureaucratic monster-TDHS.
Tales are told of situations where a TDHS worker allegedly grossly
overreached and summarily took possession of a child "obviously not
in need of rescue." At any number of legislative hearings, parents and
other relatives claiming to be innocent victims of the system have
complained bitterly about the inhumane treatment they received at
the hands of caseworkers, the difficulty in working with the bureaucracy, and the unconscionable delay in the ultimate return of the
child. It seems quite doubtful that very much of this criticism about
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"the commonplace over-rescue of children" is justified,3 83 but no one
can argue that this particular bureaucracy is always a lot of fun to
deal with.
New subsection (i) recognizes at least the possibility that an innocent parent may be aggrieved by TDHS action. The statute requires
that an explanation be given in writing as to the "whys and wherefores" of the summary action taken by the governmental entity. In
fact, arguably subdivision (4) does not go as far as the law should
require. While it states that the parents shall be notified that they
have a right to hire an attorney, the statute neglects to fully inform
them of all of their rights. That is, whenever the state seeks custody
or termination of parental rights, indigent parents have a right to appointed counsel.3 84 Notifying the parents of this possibility seems to
be little enough by way of a Miranda-type warning when the stakes
are so high.

§ 21.29.

Costs

(a) There shall be no filing fee or other costs taxable to the
obligee except as authorized by Subsection (b) of this section, but a
court of this state, acting either as an initiating or responding state,
may in its discretion direct that any part of or all fees and costs incurred in this state, including without limitation by enumeration, fees
for filing, service of process, seizure of property, and stenographic
service of both plaintiff and defendant or either and a reasonable fee
to an attorney or the prosecuting attorney's office that represents the
petitioner, be paid by the obligor or the county.
(b) The court may order that a portion, not to exceed 25 percent and not to exceed $500, of each child support payment ordered
under this chapter be deducted and paid over to the registry of the
court or an agency designated under Part D, Title IV, of the Social
383. I know of no reported case in which, notwithstanding the fact that the parent's conduct towards the children was completely blameless, the state proceeded with a termination
case. In connection with legal clinics at the University of Texas Law School, I have been
involved with termination cases since the time that they were still called D & N (over 14
years). During that period, I can recall only one "'truly innocent" parent, and she was exonerated of culpable conduct fairly early in the process. Of course, some slight to moderate degree
of culpability does not justify a termination of parental rights. I estimate that at least 80% of
the cases with which I have had contact did not lead to that result.
384. See supra Commentary to section 11.10; Sampson, Texas Family Code SymposiumTitle 2. Parent and Child, 13 TEx. TECH L. REV. 860-63 (1982).
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Security Act (42 U.S.C. Section 651 et seq.). The deduction shall be
made only until the amount of the costs authorized by Subsection (a)
of this section have been paid in full. This subsection does not authorize a deduction from any child support payment order to be made
for the benefit of a child who qualifies for and is receiving financial
assistance under 42 U.S.C. Section 602.
Commentary
Subsection (a) has long provided that a support obligor may be
required to pay a wide variety of fees and costs in connection with a
URESA action. The 1983 session saw the addition to this list of a
reasonable fee for the prosecuting attorney (presumably to reimburse
the county for its expense).
On the other hand, in conformance with the former federal law,
subsection (a) had long forbade charging the support obligee for any
of the fees and costs in connection with a URESA. A 1982 amendment to the applicable federal statute, however, authorized states in
non-AFDC cases to charge both an "application fee" and "any costs
in excess of the [application] fee so imposed."3 8' 5 The federal statute
provides that these fees and "costs" may be collected from the obligee
or the obligor.3 86 In new subsection (b), the legislature chose to authorize the allowable assessment to be deducted from the "child support payment ordered."
Defining a "reasonable" application fee is relatively easy.38 7 Defining "excess costs" is not so simple because the source federal act is
uninformative on this point (what else would you expect from the
same folks who brought us the Internal Revenue Code?).3 88 Presumably "excess costs" are those listed in subsection (a) that otherwise
could be ordered to be paid by the obligor or by the county. Until all
of the assessed costs are paid in full, they are to be deducted from
each support payment up to the stated ceiling of 25% or $500 per
payment. From the child's perspective, it would have been preferable
for all of these costs to be charged to the obligor without deduction
385. 42 U.S.C.A. § 654(6) (1982).
386. Id. § 654(6)(c)(1).
387. The reasonableness of an application fee which is "determined under regulations of
the Secretary .... ." See 45 C.F.R. § 302.33(c)(i) (1985), which basically provides that "reasonable" means "a flat dollar amount not to exceed $25 to be charged each applicant ....

Id.
388. Although 45 C.F.R. § 302.33(d) goes into detail about collecting "excess costs," it
gives not a clue about what that might mean.
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from the ordered support. But, this may teach the child a lesson
about life in the practical lane.

§ 21.66.

Effect and Enforcement of Support Order

The support order as confirmed shall have the same effect and
may be enforced as if originally entered in the court of this state. The
procedures for the enforcement thereof shall be as in civil cases, including the power to punish the defendant for contempt for failure to
comply with orders for payment of alimony, maintenance, or support
entered in this state, to enter an order for income withholding as provided by Section 14.43 of this code, and all other remedies provided
by Chapter 14 of this code.
Commentary
Here an attempt is made to dovetail the URESA procedure authorizing registration of foreign support orders with the new enforcement subchapter of chapter 14, "" while maintaining the independent
integrity of these separate procedures. Once a foreign child support
order has been registered under URESA subchapter D, for all intents
and purposes it becomes a Texas order. All of the enforcement mechanisms provided by chapter 14 will then become fully applicable, including withholding from earnings for child support. " " To some
extent, the procedure established by this subchapter has now been duplicated by, and probably will be largely replaced by the new Model
Interstate Income Withholding Act. " ' On the other hand, this procedure is available to private attorneys, 'i2 while only the Texas Attor389. See supra Ti-x. FAM. Col)i ANN. §§ 14.30-.71 (Vernon Pamph. Supp. 1986):
HoRowrITz. Doi)soN & HANNiEs. Ri MI-I)IIS UNiR THI- CHIt 1) SiIPORT ENiORCEiMENT

Act O 1984 (U.S. Dept. Health & Human Services. Jul\. 1985).
390. Ti-x. F \Mi. COII ANN. § 14.43 (Vernon Pamph. Supp. 1986). By cross-reference,
section 21.66 specifically authorizes the court "to enter an order for income withholding as
provided by section 14.43." Unless it is of very recent vinage. a foreign order of child support.
as registered. will not order income withholding from earnings. Thus. ordinarily it will be
necessary for the URESA court to enter such an order to be directed to any employer of the
obligor. This should he done at the same time that the court enters the confirming order and
determines the "amounts remaining unpaid." Ti-x. F.\.
Coil) ANN. § 21.65 (Vernon
Pamph. Supp. 1986).
391.
MoDi)

Set id. §§ 14.61-.71:.wesupra Commentary accompanying sections 14.61-.71: se, also
INi-RSTATt- INCOli. WitHHOI i)IN(; AcT. WITH ComiliN-IS (U.S. Dept. Health &

Human Services. November 12. 1984).
392. Generally URESA actions are handled b\ the "prosecuting attorney- as prescribed in
section 21.26. Although representation of a petitioner by a private attorney is quite unusual, it
is possible despite apparently mandatory language that the prosecution attorney "shall repre-
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ney General may utilize the Model Act.3 93
Another 1985 change in this statute is "interesting," but whether
it will prove to have any effect on Texas practice probably depends on
whether permanent alimony ever becomes part of our law. In the
former version of section 21.66, only temporary alimony was enforceable in Texas through registration of a foreign order.3 94 This limitation undoubtedly was based on the fact that a Texas divorce court can
order only temporary alimony.3 9 5 Whether this restriction is consistent with the mandate of the full faith and credit clause remains problematic.3 96 In the new version of section 21.66, the word "temporary"
sent the plaintiff ..
." Id. However, a similar provision does not appear in Subchapter D.
Undoubtedly, the "obligee may register the foreign support order . . ." with an unlimited
right to choose a lawyer to furnish assistance. See 'rEX. FAM. CODE ANN. § 21.65 (Vernon
1975).
393. The Model Act provides a choice of either permitting private bar participation in
interstate income withholding, or limiting such cases to the IV-D enforcement agency. See
MODEL ACT WITH COMMENTS, supra note 374. The Texas Legislature chose to restrict application of the Model Act to the Child Support Enforcement Division of the Office of the Attorney General of Texas. TEX. FAM. CODE ANN. §§ 14.61(b)(4), 14.62 (Vernon Pamph. Supp.
1986). Whether such requests are initiated in Texas and shipped to another state, or originate
elsewhere to elicit income withholding against a resident obligor in Texas, only the appropriate
IV-D agencies are authorized to act.
394. Section 21.66 was part of the original enactment of Title 2, Act of June 15, 1973, ch.
543, § 1, 1973 Tex. Gen. Laws 1441. The 1985 amendment was the first change.
395. TEX. FAM. CODE ANN. § 3.59 (Vernon Supp. 1986). One of the few reported cases
dealing with temporary alimony is Whitt v. Whitt, 684 S.W.2d 731, 735 (Tex. App.-Houston
[14th Dist.] 1984, no writ). In that case, the court found that the husband could be held in
contempt for failing to make temporary alimony payments as ordered by the trial court, while
like enforcement of other, similar orders would constitute imprisonment for debt. The court
further noted that -'[h]ad the trial court characterized the note payments as temporary support
pending the appeal, we might reach a different result . . . . [This] does not invalidate the
remainder of the temporary orders. The trial court has the power to enter orders requiring one
spouse to make support payments to the other spouse." Id. at 735.
396. The Full Faith and Credit Clause, United States Constitution, Art. IV, § I, states:
Section 1. Full Faith and Credit shall be given in each State to the public Acts, Records, and
judicial Proceedings of every other State. And the Congress may by general Law prescribe the
Manner in which such Acts, Records and Proceedings shall be proved, and the Effect thereof.
The implementing statute, 28 U.S.C.A. § 1738 (1982), provides inter alia:
Such Acts, records and judicial proceedings or copies thereof, so authenticated, shall
have the same full faith and credit in every court within the United States and its
Territories and Possessions as they have by law or usage in the courts of such State,
Territory or Possession from which they are taken.
It can be cogently argued that refusal to provide a means for the practical enforcement of a
periodic alimony order is a denial of full faith and credit. This permits an obligor to come to
Texas and successfully hide from effective enforcement of his lawful obligation. See Sampson,
Interstate Spouses, Interstate Property, and Divorce, 13 TEX. TECH L. REV. 1285, 1294-95
(1982). That argument has been thoroughly rejected by a reasonably authoritative body,
Dorey v. Dorey, 609 F.2d 1128, 1132 (5th Cir. 1980). There the federal circuit court held that
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preceding the word "alimony" was deleted. This change was made in
partial anticipation of an impending federal mandate that supposedly

will require enforcement of alimony via withholding from earnings for
all alimony awarded to an obligee who also is the custodian of minor
children living in the same household.39 7 Perhaps the amendment

should have been drafted to specify coverage for this particular circumstance, notwithstanding the historic refusal to give true full faith
and credit to foreign alimony orders. But, such a course of action
probably was not politically possible.

The issue of prospective enforceability of a periodic foreign alimony order remains up in the air. Because, as noted, Texas provides
only for temporary alimony, section 21.66 long contained a variation
from the uniform language reflecting a supposed "strong public policy
against alimony." 39 As a result, enforcement in Texas of foreign permanent alimony has been restricted to an after-the-fact basis, i.e., following the reduction of alimony arrearages to a money judgment by
the originating state court.3 99 By so doing, Texas courts arguably
have subverted the basic principle of the full faith and credit clause
that the order in question should have the same effect in the second
state as it would be given in the original state. On the other hand, it is
a basic principle of URESA that, in general, the law of the responding
state is to be applied. 4° This is particularly clear in section 21.66,
which specifically states that an order registered under the provisions
Alabama was entitled to apply its own law of remedies to a California alimony order. The
result was that future payments were not enforced, although a money judgment for arrears was
entitled to full faith and credit.
397. 42 U.S.C.A. § 654(4)(B),(6) (West Supp. 1985); see 45 C.F.R. § 302.17,-.31(a)(2)
(1985).
398. In Cameron v. Cameron, 641 S.W.2d 210 (Tex. 1982), the court stated that there is
"strong Texas legislative policy against permanent alimony ... .- Id. at 219. Unfortunately,
the court did not reveal the source of its insight into this legislative public policy. As far as I
can determine, in modern times, i.e., since the enactment of the Family Code, the only opportunity to vote on the subject ever presented to either body of the legislature occurred during
the just-ended 1985 session. On May 1, 1985, the Texas Senate voted 25-5 in favor of S.B. 547,
authored by Senator Kent Caperton of Bryan, a comprehensive alimony proposal. Next, on
May 15, 1985, the bill cleared the House Judiciary Committee by a vote of 7-0; sadly, the bill
died in the Calendar Committee without receiving floor action in the House of
Representatives.
399. See, e.g., Gard v. Gard, 150 Tex. 347, 241 S.W.2d 618 (1951); Tibbetts v. Tibbetts,
679 S.W.2d 152 (Tex. App.-Dallas 1984, no writ); Texaco Inc. v. LeFevre, 610 S.W.2d 173
(Tex. Civ. App.-Houston [1st Dist.] 1980, no writ); see Comment, Enforcement of Foreign
Alimony Decrees in Texas. A Survey and Analysis, 38 TEX. L. REV. 82 (1959).
400. TEX. FAM. CODE ANN. § 21.21 (Vernon Pamph. Supp. 1986); see Fox, The Uniform
Reciprocal Enforcement of Support Act, 12 FAM. L. Q. 113, 115-17 (1978).
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of subchapter D "may be enforced as if originally entered in the court
of this state." It seems extremely dubious that the 1985 amendment
(unspecific as it was) will suddenly permit the registration of a foreign
order for permanent alimony and the subsequent enforcement of that
order, i.e., by contempt. If foreign alimony cannot be the subject of
an enforceable Texas order via interstate income withholding, this aspect of Texas law does not comply with the requirements of the federal act. This discrepancy, in turn, may trigger either a further
revision of this section in the future, or become the source of a statefederal contretemps down the line.
§ 34.02.

Contents of Report: to Whom Made

(a) Nonaccusatory reports reflecting the reporter's belief that a
child has been or will be abused or neglected, or has died of abuse or
neglect, has violated the compulsory school attendance laws on three
or more occasions, or has, on three or more occasions, been voluntarily absent from his home without the consent of his parent or guardian for a substantial length of time or without the intent to return
shall be made to any local or state law enforcement agency, and in
addition shall be made to:
(1) the Texas Department of Human Services; or
(2) the agency designated by the court to be responsible
for the protection of children.
(b) All reports must contain the name and address of the child,
the name and address of the person responsible for the care of the
child, if available, and any other pertinent information.
(c) All reports received by any local or state law enforcement
agency shall be referred to the Texas Department of Human Services
or to the agency designated by the court to be responsible for the
protection of children. The department or designated agency immediately shall notify the appropriate state or local law enforcement
agency of any report it receives, other than from a law enforcement
agency, that concerns the suspected abuse or neglect of a child or
death of a child from abuse or neglect.
(d) An oral report shall be made immediately on learning of the
abuse or neglect, or likelihood of abuse or neglect, as prescribed in
Subsection (a) of this section. If a professional has cause to believe
that a child has been or may be abused or neglected, the professional
shall make an oral report as prescribed by Subsection (a) of this sec-
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tion not later than the 48th hour after the hour the professional first
suspects that the child has been or may be abused or neglected. In all
instances a written report shall be made within five days to the same
agency or department. Anonymous reports, while not encouraged,
will be received and acted on in the same manner as acknowledged
reports. In this subsection, "professional" means an individual who is
licensed or certified by the state, or who is an employee of a facility
licensed, certified, or operated by the state, and who in the normal
course of official duties, or duties for which a license or certification
is required, has direct contact with children. "Professional" includes
teachers, nurses, doctors, and day-care employees.
Commentary
Phrased in mandatory language, statutes requiring persons to report suspected child abuse are both universal," 1 and almost entirely
hortatory." 2 That is, the theoretically harsh penalties for failure to
401. At last report (admittedly somewhat dated), all U.S. jurisdictions have child abuse
reporting statutes. See U.S. Dept. Health, Education, & Welfare, Child Abuse and Neglect:
State Reporting Laws (1979) (DHHS Pub. No. 80-30265). Indeed, receipt of federal funds to
combat child abuse is conditioned on the existence of state reporting statutes. 42 U.S.C.
§ 5103(b) (1982). Brian G. Fraser has reviewed the history as follows:
The concept of a child abuse reporting statute was first explored in 1962. In 1963, a
model reporting statute was proposed by the Children's Bureau of H.E.W. and in
1965 two other models were developed and offered to the general public. By 1964,
twenty states had adopted a reporting statute and by 1966, forty-nine states had enacted such a statute. Today all 50 states, Washington, D.C., Puerto Rico, and the
Virgin Islands have such laws. In very few areas have legislative concepts met with
such universal acceptance.
Fraser, A Glance at the Past, a Gaze at the Present, a Glimpse at the Future: A CriticalAnalysis
of the Development of Child Abuse Reporting Statutes, 54 CHI.-KENT L. REV. 641. 649-50
(1978). For a slightly earlier look at model legislation, see SUSSMAN & COHEN, REPORTING
CHILD ABUSE AND NEGLECT: GUIDELINES FOR LEGISLATION (1975).
402. In connection with the Child Abuse Amendments of 1984, Pub. L. No. 98-457, 98
Stat. 1749 (1984), Senate Report No. 98-246 discussed the extent of child abuse as follows:
The American Human Association (AHA) has compiled reports of child abuse and
neglect from official State authorities since 1976. In that year, a total of 413,000
reports were collected from across the country. In 1981, the latest year for which
statistics are available, the AHA received 851,000 substantiated reports of child
abuse and neglect. While the total has been increasing steadily since this project
began, largely because of improved report collection and public awareness, it is also
generally acknowledged that the numbers do not represent the total actual incidence
of child abuse . . . . While the incidence, according to the annual AHA survey, is
increasing, some feel that the rise in reported cases may reflect a wider awareness of
the problem and an increasing willingness of both professionals and the general public to become involved.
1984 U.S. CODE CONG. & AD. NI"WS at 2921.
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report established by such statutes are "never" actually imposed." 3
Undoubtedly, it is the ethical and legal obligation of any "professional" (carefully defined to include child care workers, medical personnel, and teachers) who comes in contact with an abused child to
make the required report. And, with the increased publicity about
child abuse of the past decade, undoubtedly more and more professionals are fulfilling that duty.40 4
Notwithstanding the above, legislators continue to feel a need to
"do something" about the continuing, intractable problem of abuse
and neglect. Because passing laws is what legislators do, tinkering
with reporting laws is as good a method of occupying time as any
other. Therefore, in 1985 a new guideline statute was enacted to provide a time frame for reporting abuse. Proponents assert that the lack
of such a time frame may explain the complete dearth of prosecutions
of "nonreporting professionals." Supposedly any conviction under
the prior formulation could have been defeated because any defendant
could claim that he was "going to report it tommorrow." Since reporting statutes are really only statements of public policy and public
morality and are not actually intended to be vigorously enforced, the
amendment should not result in a dramatic upsurge of prosecutions
(or any increase at all). Still, this sort of thing is good for the soul.
§ 34.031.

False Report

If, in connection with a pending suit affecting the parent-child
relationship, one parent of a child makes a report alleging child abuse
by the other parent that the parent making the report knows lacks
factual foundation, the report shall be deemed a knowingly false report. Evidence of a false report shall be admissible in any suit between the parents involving terms of conservatorship.
Commentary
The necessity for this particular statute is a little unclear. A false
report of child abuse made in conjunction with a custody battle obvi403. Never is a long time; so, if ever a footnote required notation that the statement is only
the opinion of the author, this is it. There is very little indication in the materials cited above,
however, that any of the authors take the subject with less than complete seriousness.
404. An excellent study (probably the best ever done) regarding the effect of reporting laws
on the behavior and attitudes of professionals is described in Note, Iowa Professionalsand the
Child Abuse Reporting Statute-A Case of Success, 65 IOWA L. REV. 1279 (1980).
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ously should redound to the detriment of the accuser. Stating that
such offensive conduct is "admissible as evidence" should be little
more than a truism; but then, no harm is done when the legislature
cautions the citizenry against bad behavior.

§ 34.05.

Investigation and Report of Receiving Agency

(a) The Texas Department of Human Services or the agency
designated by the court to be responsible for the protection of children shall make a thorough investigation promptly after receiving
either the oral or written report. The primary purpose of the investigation shall be the protection of the child.
(b) In the investigation the department or agency shall
determine:
(1) the nature, extent, and cause of the abuse or neglect;
(2) the identity of the person responsible for the abuse or
neglect;
(3) the names and conditions of the other children in the
home;
(4) an evaluation of the parents or persons responsible for
the care of the child;
(5) the adequacy of the home environment;
(6) the relationship of the child to the parents or persons
responsible for the care of the child;
(7) all other pertinent data.
(c) The investigation shall include a visit to the child's home, a
physical examination of all the children in that home, and an interview with the subject child. The interview with the child may be conducted at any reasonable time and at any place, including the child's
school. The investigation may include an interview with the child's
parents. The investigation may include a psychological or psychiatric
examination of all the children in that home. If admission to the
home, school, or any place where the child may be, or permission of
the parents or persons responsible for the child's care for the physical
examinations cannot be obtained, then the juvenile court, or the district court, upon cause shown, shall order the parents or the persons
responsible for the care of the children, or the person in charge of any
place where the child may be, to allow entrance for the interview, the
physical examination, and the investigation. If the parents or person
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responsible for the child's care does not consent to a psychological or
psychiatric examination of the child that is requested by the department or agency, the juvenile court or district court, upon cause
shown, shall order the examination to be made at the times and places
designated by the court. A parent or person responsible for the
child's care is entitled to notice and a hearing when the department or
agency seeks a court order to allow a psychological or psychiatric
examination.
(d) If, before the investigation is complete, the opinion of the
investigators is that immediate removal is necessary to protect the
child from further abuse or neglect, the investigators shall file a petition pursuant to Chapter 17 of this code for temporary care and protection of the child.
(e) The agency designated by the court to be responsible for the
protection of children or the department shall make a complete written report of the investigation. The report, together with its recommendations, shall be submitted to the juvenile court or the district
court, the district attorney, and the appropriate law enforcement
agency if sufficient grounds for the institution of a suit affecting the
parent-child relationship are found.
(f) On the receipt of the report and recommendation required
by Subsection (e) of this section, the court may direct the investigator
to file a petition seeking appropriate relief under Subtitle A of this
title.
Commentary
Even before the 1983 amendment, this statute very clearly implied that TDHS caseworkers should and could interview children alleged to be victims of abuse or neglect at out-of-home sites, including
the school of the allegedly abused or neglected child." 5 Nonetheless,
it was reported to the legislature that some schools refused to allow
caseworkers on the premises. Although the statute provided that
TDHS could thwart such recalcitrant behavior by seeking a court order to allow entrance to caseworkers,"" the legislature was prevailed
upon to cut-out-the-middleman by adding language specifically au405. The TDHS is given a lot to do by this section, including that its investigation "shall
include a visit to the child's home ...... Moreover, the statute obviously contemplates that
difficulties might arise in the course of this investigation when it provides the remedy of court
action in the event of a denial of '*admission to the home, school ....
406. The constitutionality of this procedure was successfully challenged in federal district
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thorizing the interview of an allegedly abused child to be conducted at
any reasonable time and at any place, including the school. The permissive provision to allow an interview with the child's parents was
also included in that same amendment.

§ 35.01

Who May Consent

(a) Whom May Consent. Any of the following persons may
consent to medical treatment of a minor when the person having the
power to consent as otherwise provided by law cannot be contacted
and actual notice to the contrary has not been given by that person:
(1) a grandparent;
(2) an adult brother or sister;
(3) an adult aunt or uncle;
(4) an educational institution in which the minor is enrolled that has received written authorization to consent from
the person having the power to consent as otherwise provided by
law;
(5) any adult who has care and control of the minor and
has written authorization to consent from the person having the
power to consent as otherwise provided by law;
(6) any court having jurisdiction of the child; or
(7) any adult responsible for the care and control of a minor under the jurisdiction of a juvenile court or committed by a
juvenile court to the care of an agency of the state or county, if
the adult has reasonable grounds to believe the minor is in need
of immediate medical treatment. The person giving consent, a
physician or dentist licensed to practice medicine or dentistry in
this state, or a hospital or medical facility shall not be liable for
the examination and treatment of a minor under this subsection
except for his or her own acts of negligence.
(b) The Texas Youth Commission may consent to the medical
treatment of any minor committed to it under this code when the person having the power to consent has been contacted and actual notice
to the contrary has not been given.
court, but that decision was reversed without reaching the merits on principles of abstention.
DeSpain v. Johnston, 731 F.2d 1171 (5th Cir. 1984).
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Commentary
Consent to medical treatment of a child ordinarily may be given
by the parents, the managing conservator, or, to a limited extent, by
the possessory conservator. °7 Section 35.01 has long filled any gap
that might exist in the event that none of the persons ordinarily empowered to consent to medical treatment is available. This 1985
amendment adds to that list to account for the not uncommon situation where a juvenile court has ordered that custody of a child be
placed with some state agency. This addition is primarily aimed at
TYC, but it could cover TDHS, some more distant relative than those
already listed, or even a family friend.
As a bonus, health-care personnel are immunized from liability
when they act in this context-except for medical malpractice, of
course.

§ 35.03.

Consent to Treatment by Minor

(a) A minor may consent to the furnishing of hospital, medical,
surgical, and dental care by a licensed physician or dentist if the minor:
(1) is on active duty with the armed services of the United
States of America;
(2) is 16 years of age or older and resides separate and
apart from his parents, managing conservator, or guardian,
whether with or without the consent of the parents, managing
conservator, or guardian and regardless of the duration of such
residence, and is managing his own financial affairs, regardless
of the source of the income;
(3) consents to the diagnosis and treatment of any infectious, contagious or communicable disease which is required by
law or regulation adopted pursuant to law to be reported by the
licensed physician or dentist to a local health officer or the Texas
Department of Health and including all diseases within the scope
by law or regulation of Section 1.03, Article 4445d, Vernon's
Texas Civil Statutes;
(4) is unmarried and pregnant, and consents to hospital,
407.
1986).

TEX. FAM. CODE ANN. §§ 12.04. 14.02(a)-(b). 14.03-.04 (Vernon Pamph. Supp.
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medical, or surgical treatment, other than abortion, related to
her pregnancy;
(5) is 18 years of age or older and consents to the donation
of his blood and the penetration of tissue necessary to accomplish the donation; or
(6) consents to examination and treatment for drug addiction, drug dependency, or any other condition directly related to
drug use.
(b) Consent by a minor to hospital, medical, surgical, or dental treatment under this section is not subject to disaffirmance because of minority.
(c) Consent of the parents, managing conservator, or guardian
of a minor is not necessary in order to authorize hospital, medical,
surgical, or dental care under this section.
(d) A licensed physician or dentist may, with or without the
consent of a minor who is a patient, advise the parents, managing
conservator, or guardian of the minor of the treatment given to or
needed by the minor.
(e) A physician or dentist licensed to practice medicine or dentistry in this state or a hospital or medical facility shall not be liable
for the examination and treatment of minors under this section except
for his or its own acts of negligence.
(f) A physician, dentist, hospital, or medical facility may rely
on the written statement of the minor containing the grounds on
which the minor has capacity to consent to his own medical treatment
under this section.
(g) A minor may consent to counseling by a physician, psychologist, counselor, or social worker licensed or certified by this state,
within the scope of the professional's license, if the minor consents to
treatment for sexual abuse, physical abuse, or suicide prevention.
(1) Except as provided in Subdivision (4) of this subsection, a physician, psychologist, counselor, or social worker licensed or certified by this state having reasonable grounds to
believe that a child has been sexually or physically abused and/
or is contemplating suicide may counsel the child without consent of the child's parents, managing conservator, or guardian.
(2) A physician, psychologist, counselor, or social worker
licensed or certified by this state may, with or without the consent of a minor who is a client, advise the parents, managing con-
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servator, or guardian of the minor of the treatment given or
needed by the minor.
(3) A physican, psychologist, counselor, or social worker
licensed or certified by this state may rely on the written statement of the minor containing the grounds on which the minor has
capacity to consent to his or her own treatment under this
section.
(4) Unless consent is obtained as otherwise allowed by
law, a physician, psychologist, counselor, or social worker licensed or certified by this state may not counsel a child if consent is refused by an order of a court.
(5) A physician, psychologist, counselor, or social worker
licensed or certified by this state and counseling a child under
the authority of this section is not liable for damages except
those damages resulting from his or her negligence or wilful
misconduct.
(6) A parent, managing conservator, or guardian is not obligated to compensate a physician, psychologist, counselor, or social worker for counseling services rendered under Subsection
(g) of this section without the prior consent of the parent, managing conservator, or guardian.
Commentary
Drawing the line defining the extent to which medical treatment
of a child should be within a parent's control is one of society's most
difficult and controversial subjects.4" 8 In this 1985 enactment, the legislature came down on the side of control by the child over mental
health treatment in the context of sexual or physical abuse and suicide
prevention. Here the option chosen is for a disturbed child to be free
to obtain mental health treatment, rather than have that treatment
inhibited or avoided altogether because of a requirement to bring parents into the act. 4 9 The physicians, psychologists, counselors, or so408. In recent years, various aspects of this issue have often reached the U.S. Supreme
Court, see, e.g., Bellotti v. Baird, 443 U.S. 622 (1979) (minor's right to abortion without parents consent); Parham v. J.R., 442 U.S. 584 (1979). It is obviously an issue that won't go
away. United States v. University Hospital, 729 F.2d 144 (2d Cir. 1984) (Baby Doe): set
CHILDREN'S COMPETENCE TO CONSENT (G. Melton, G. Koocher, & M. Saks, eds. 1983):
WHO SPEAKS FOR THE CHit.: THE PROB.MS OF PROXY CONSENT (W. Gaylin & R. Macklin, eds. 1982); Symposium. Privacy and tMe Family in Medical Decisions. 23 J. F\M. L. 173
(1984-85).
409. In many respects, Parham v. J.R.. is not instructive on this issue, albeit the situation
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cial workers who provide such services to the child are immunized
from liability, except for their own professional malpractice.
In fact, mental health treatment is likely to be inhibited in many
instances even after the passage of this latest amendment. Because
the statute specifically limits the financial responsibility of parents to
instances where they have given their prior approval for the treatment, this new law may provide only a hollow remedy.
CHAPTER 36.
§ 36.01.

Civil Liability for Interference with Child
Custody

Definitions

In this chapter;
(1) "Court order" includes provisions in a decree or judgment and temporary and permanent orders of the courts of this
and other states and nations.
(2) "Possessory interest in a child" means a right of possession of or access to a child and includes custody and visitiation rights.
§ 36.02.

Liability for Interference With Child Custody

(a) A person who takes or retains possession of a child or who
conceals the whereabouts of a child in violation of a court order that
provides for possessory interests in a child may be liable for damages
to the person who is denied a possessory interest in the child.
(b) The taking or retention of possession of a child or the
child's concealment is a violation of a court order if it occurs at any
time during which a person other than the person committing the act
is entitled under the court order to a possessory interest in a child.
(c) Each person who aids or assists in conduct for which a
cause of action is authorized by Subsection (a) of this section is
jointly and severally liable for damages.
(d) A person who was not a party to the suit in which a court
order was issued providing for possessory interests in a child is not
there involved the exact opposite side of the coin, i.e., the parents* right to make mental health
decisions on behalf of the child. See Perry & Melton, Precedential Value of Judicial Notice ol'
Social Facts: Parham asan Example, 22 J. FAM. L. 633 (1983-84), for a careful look at empirical assumptions made by the legal system about the mental health system. In the statutory
amendment under discussion, the assumptions are made by the legislature with approximately
the same degree of faith shown by Chief Justice Burger in Parham.
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liable under this chapter for a violation of the court order unless the
person at the time of the violation:
(1) had actual notice of the existence and contents of the
order; or
(2) had reasonable cause to believe that the child was the
subject of a court order and that his actions were likely to violate
the order.

§ 36.03.

Damages

(a)

Damages under this chapter may include:
(1) the actual costs and expenses of the petitioner in locating a child who is the subject of the court order;
(2) the actual costs and expenses of the petitioner in recovering possession of the child, if the petitioner is entitled to possession of the child;
(3) the actual costs and expenses, including attorney's
fees, of the petitioner in enforcing the court order that was
violated;
(4) the actual costs and expenses, including attorney's
fees, of bringing the suit under this chapter;
and
(5) the value of mental suffering and anguish incurred by
the petitioner because of a violation of the court order.
(b) If liability arises under Section 36.02 of this code and the
person liable acted with malice or an intent to cause harm to the person who is denied a possessory interest in the child, the court or jury
may award exemplary damages.
§ 36.04.

Affirmative Defense

Affirmative defenses under this chapter include:
(1) that the person violated the order with the express consent of the petitioner; and
(2) that after receiving notice of violation under this section, the person promptly and fully complied with the order.
§ 36.05.

Venue

A suit under this chapter may be brought in any county where
the petitioner or the respondent resides or in which a suit affecting
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the parent-child relationship concerning the child who is the subject
of the court order may be brought.
§ 36.06.

Remedies Not Affected

This chapter does not affect any other civil or criminal remedy
available to any person, including the child, for interference with
child custody nor does it affect the power of a parent to represent the
interest of a child in any suit brought on behalf of the child.
§ 36.07.

Notice

(a) As a prerequisite to the filing of suit under this chapter, a
person who has been denied a possessory interest in a child in violation of a court order shall give written notice of the specific violation
of the order to the person violating the order.
(b) The notice shall be by certified or registered mail, return
receipt requested, to the last known address of the person alleged to
be in violation of the order.
(c) The notice shall include a statement of the intention of the
sender to file suit no less than 30 days after the date of mailing unless
the order is promptly and fully complied with.
(d) Notice need not be given to persons aiding or assisting in
conduct for which a cause of action is authorized under this section.
(e) Evidence that notice has been given under this subsection
may be introduced in any proceeding under this section.
§ 36.08.

Frivolous Suits

A person sued for damages under this section is entitled to recover attorney's fees and court costs if:
(1) the claim for damages is dismissed or judgment is
awarded to the defendant; and
(2) the court or jury finds that the claim for damages is
frivolous, unreasonable, or without foundation.
Commentary-Chapter36
TORT RECOVERY FOR INTERFERENCE WITH
CHILD CUSTODY AUTHORIZED

In 1983, the legislature launched a comprehensive attack on pa-
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rental kidnapping.41 0 By this enactment, Texas became the first state
to statutorily authorize civil liability for interference with child custody, although over a dozen state and federal courts had previously
recognized such a tort under "common law" principles.4 1 ' Indeed,
shortly before chapter 36 was enacted, a Houston district court found
liability in a child snatching case and handed down a $1.5 million
judgment based on a theory of "wrongful, willful, malicious, intentional and illegal kidnapping."4'12
Under this cause of action, liability may lie whenever a child is
taken, concealed or retained in violation of a court order providing for
possessory interests in a child. And, the new law attempts to be evenhanded. In addition to establishing the noncustodian's liability for
"traditional" parental kidnapping by force or stealth, the custodian
also may incur liability if visitation is wrongfully withheld from a possessory conservator. The notice and frivolous defense provisions
under sections 36.06 and 36.07 are intended to limit recovery for interference with visitation to cases involving the most egregious circumstances. Nonetheless, the measure gives a noncustodial parent a
useful tool for the enforcement of his rights.
An unrelated provision in the Texas UCCJA4 13 entitles a person
whose custody rights have been violated to recover from the person
violating the order for certain expenses incurred. Chapter 36 provides
a much wider range of damages, and a larger variety of potential defendants. In some respects this converts the UCCJA provision into
"massive underkill." Chapter 36 damages are intended to include
such items as attorney's fees, travel costs, private detective fees, telephone charges, lost wages, and interest on debts created to finance any
search-in short, any cost or expense connected with enforcing the
conservatorship order or for filing suit. Recovery of attorney's fees
410. The legislature also enacted the Texas version of the UCCJA. See supra Commentary to §§ 11.51-11.75, and complimentary anti-visitation interference inspired by the complaints of the Texas Fathers for Equal Rights. See id. at § 14.031.
411. See, e.g., Lloyd v. Loeffler, 694 F.2d 489 (7th Cir. 1982); Fenslage v. Dawkins, 629
F.2d 1107 (5th Cir. 1980); Wood v. Wood, 338 N.W.2d 123 (Iowa 1983); Kramer v.
Leineweber, 642 S.W.2d 364 (Mo. App. 1982); see Note, Tort of Custodial Interference-Toward a More Complete Remedy to Parental Kidnappings, U. ILt..
L. REv.495 (1983); Child
Snatching, 5 FAM. ADVOC., Fall 1982, at 38-43.
412. In re Marriage of Solnick, Docket No. 80-42670, Harris County, 308th Judicial Dist.
(Dec. 30, 1982). The money judgment was entered against both the snatching mother and the
maternal grandfather. The case was not appealed, apparently because a post-trial settlement
was worked out between the parents.
413. TEX. FAM. CODE ANN. § 11.65(b) (Vernon Pamph. Supp. 1986).
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and damages for mental suffering and anguish are explicitly authorized, as are exemplary damages if malice or intent to cause harm is
found.
Attorneys should be cognizant of the possible ramifications of
section 36.02(c), authorizing joint and severable liability for persons
aiding or assisting in the tortious conduct. Under common law principles, courts have adjudicated liability against relatives, friends, or
private detectives in such situations.4 14 Moreover, in the future it will
be entirely conceivable, and thoroughly consistent with legislative intent, for a lawyer to be held tortiously liable for counseling a client to
violate a court order.4 1 To trigger such liability, a third party must
have actual notice of the order, or reasonable cause to believe that an
order existed, and that he is in violation of it. In a case involving an
attorney, the notice requirement probably would be easily surmounted by a plaintiff. Proof of bad lawyerly advice obviously would
have to come from the client-parent. But, if tort and criminal liability
has been incurred by a defendant who followed his lawyer's advice,
that client is apt to be surly and a mite dissatisfied anyhow.
As a prerequisite to filing suit, the person who has had his possessory interest denied must give written notice of that fact to the
managing conservator. This provision was inserted specifically to
mollify legislative concerns that slightly aggrieved possessory conservators might inundate the courts with lawsuits. It also has the virtue
of encouraging the swift and peaceful resolution of visitation disputes.
That is why full and prompt compliance with the visitation order after receiving notice constitutes an affirmative defense to any claim
made under chapter 36. Note that actual notice is not required, however. The required notice will be complete upon a showing of proper
mailing to the last known address of the person allegedly violating the
order.
Incidentally, the 1983 session also saw the enactment of an unrelated statute aimed at keeping one conservator informed of the actual
address of the other.4 16 This strikes at the same problem from yet
another perspective.
Although there has been a vast amount of publicity4" 7 directed at
414.
Lloyd v.
415.
416.
417.

See, e.g., Fenslage v. Dawkins, 629 F.2d 1107 (5th Cir. 1980) (construing Texas law);
Loeffler, 694 F.2d 489 (7th Cir. 1982).
Cf. McEvoy v. Helikson, 562 P.2d 540 (Ore. 1977).
TEX. FAM. CODE ANN. § 14.031 (Vernon Pamph. Supp. 1986).
One of the most widely-publicized instances involved a child-snatching father appear-
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the "problem of child snatching" over the past few years, the true
extent of its frequency remains in doubt.4"' In any event, it is not
really surprising that there have not been any reported cases construing chapter 36 in the two years following its enactment.4" 9 After all, a
tort action is an expensive, lengthy, and risky remedy at best, and at
worst is an exercise in futility. Everything has to come together just
right to make such a lawsuit viable: not only do the facts have to be
sympathetic, but at least one liable, deep-pocket defendant is needed
to grease the wheels of justice. When the wind is right, however,
things can get pretty interesting. For example, very recently a judgment for $53 million was rendered by a Houston jury (the two children were still missing with their father).42 ° This case will most
probably provide a cure for the total absence of reported chapter 36
cases.

42 1

ing on the Phil Donahue television show, the custodial mother's recovery of custody of the
child as a direct result of that appearance, and her subsequent tort suit against the producers of
the show for conspiring to interfere with her custodial rights. Cramlet v. Multimedia, Inc., I1
FAM. L. REP. 1270 (D. Colo. 1985).
418. Estimates about the extent of child snatching are available, but their reliability is
questionable. These estimates appear to be made up by politicians as they go along on a "need
for some statistics basis" (as is the wont of public figures). For example, in the hearings that
led to the enactment of the federal Parental Kidnapping Prevention Act, 28 U.S.C.A.
§ 1738A, the "guesses" ranged between 25,000 and 100,000 instances yearly. That is a pretty
broad range, especially when neither figure was supported by evidence. Proposed Federal Parental Kidnapping Prevention Act: Hearings on S.105 Before the Subcomm. on Child and
Human Development of the Senate Comm. on Labor and Human Resources, 96th Cong., 1st
Sess. at 1 and 165 (1979).
419. Thus far, the only reported case to mention Chapter 36 is Smith v. White, 695 S.W.2d
295 (Tex. App.-Houston [1st Dist.] 1985, no writ). In that case, during the course of Chapter 36 litigation the trial judge imposed an excessive cost bond on the alleged wrongdoers. See
id. at 296. The appellate action involves a writ of mandamus to set aside that bond, and does
not relate to the merits of the tort claim.
420. Houston Chronicle, Aug. 8, 1985, at sec. 1, p. 25; Houston Post, Aug. 8, 1985, at Al.
421. As is inevitable with these kinds of dollars at stake, the decision is currently on appeal. Smith v. Smith, No. 01-85-00989-CV (Tex. App.-Houston [1st. Dist.]) (on appeal from
the 295th District Court, No. 85-04736).

