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I. INTRODUCTION

The Fifth Circuit Court of Appeals considered a number of
administrative law cases during the survey period, most of which
involved a substantial evidence review of an agency's refusal to grant
government benefits. Noteworthy decisions, however, clarified issues
with regard to jurisdictional conflicts, application of the exclusionary
rule to agency enforcement actions, and agency administered sanc-
tions. These cases illustrated the Fifth Circuit's deference to the
technical expertise of the regulatory agencies, while requiring strict
adherence to statutory and procedural requirements.

II. JURISDICTIONAL CONFLICTS

The Supreme Court held in 1881 that the powers of government
are necessarily divided into executive, judicial, and legislative func-
tions, stating that it is "essential to the successful working of this
system that the persons intrusted with power in any one of these
branches shall not be permitted to encroach upon the powers confided
to the others, but that each shall by the law of its creation be limited
to the exercise of the powers appropriate to its own department and
no other." 1 In reality, however, the United States government does
not and cannot operate under such a system and each of the three
branches will often exercise powers primarily belonging to another.2

As a result, the typical federal agency exercises all three functions in
fulfilling its regulatory purpose.

However, continued recognition of the non-separation of the
three kinds of governmental powers does not mean that the powers
of governmental bodies can overlap. Effective management of a
regulated society can occur only when the regulatory functions of a

* Associate, Booth & Newsom, P.C., Austin, Texas. B.S., West Texas State Uni-

versity, 1976; J.D. cum laude, Texas Tech University, 1983.
1. Kilbourn v. Thompson, 103 U.S. 168, 191 (1881).
2. See. I K. DAVIS, ADMINISTRATIvE LAW TREATSE § 2.3, at 65 (2d ed. 1978).
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governmental body do not impair, or become impaired by, the powers
exercised by another governmental body.' During the survey period,
the Fifth Circuit resolved four cases involving jurisdictional conflicts
between various agencies and levels of government. In each case, the
Fifth Circuit resolved the conflict by analyzing the congressionally
mandated role of the agency involved, with a view to preserving as
much as possible the assigned function of each governmental entity.

A. Jurisdictional Conflicts Between Federal Agencies

The American Federation of Government Employees (AFGE) is
the exclusive representative of certain employees of the United States
Department of Agriculture, Federal Grain Inspection Service (USDA).4

In American Federation of Government Employees v. Federal Labor
Relations Authority,' the AFGE submitted a proposal during collec-
tive bargaining proceedings with the USDA that was in conflict with
a government-wide Office of Personnel and Management (OPM)
regulation.6 The USDA refused to negotiate the issue because it was
outside the parties' duty to bargain in good faith. 7 The AFGE
appealed the USDA's allegation to the Federal Labor Relations
Authority (FLRA), which concluded that the union's proposal was
outside the USDA's duty to bargain.' The AFGE then appealed the
decision of the FLRA to the Fifth Circuit. 9

On appeal, the AFGE admitted that its proposal conflicted with
the OPM regulation.' 0 The AFGE argued, however, that the OPM
regulation was invalid because it was contrary to a federal statute
regarding the scheduling of forty-hour workweeks." The Fifth Circuit
upheld the decisions of the USDA and FLRA, and concluded that

3. Cf. American Fed'n of Gov't Employees v. Federal Labor Relations Auth., 794 F.2d
1013, 1014 (5th Cir. July 1986) (holding that the Office of Personnel and Management had
"no authority to adjudicate the validity of a government-wide regulation promulgated by
another federal administrative agency").

4. Id.
5. 794 F.2d 1013 (5th Cir. July 1986).
6. Id.
7. Id. See also 5 C.F.R. § 610.121 (1987) ("[Aln agency head shall revise an employee's

workweek, if at any time prior to the start of the workweek, the agency head knows that the
employee's scheduled workweek does not fit the agency's current needs.").

8. 794 F.2d at 1014.
9. Id.

10. Id. at 1015.
11. Id. & n.6. See 5 U.S.C. § 6101(a)(3) (1982).
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there was no authority in the statutes or the caselaw which would
allow the FLRA to rule on the legality of another agency's regula-
tions. 12

Assuming that the OPM regulation was invalid, the AFGE was
placed in the uncomfortable position of having to accept a contract
which conflicted with a federal law intended to benefit its member/
federal employees. If the AFGE desired to challenge the OPM
regulation, the Fifth Circuit advised the organization that there are
other means available to do so.13 Although judicial economy would
seem to be better served by allowing the AFGE to challenge the
OPM regulation during the collective bargaining process, the rules
and regulations of a regulatory agency should be upheld until stricken
by the courts, and not by another agency.

B. Jurisdictional Conflicts Between State Administrative Agencies
and Federal Law

In 1976, Congress began an attempt to revitalize the nation's
railroad system by restricting rate-setting by the Interstate Commerce
Commission (ICC) to those interstate carriers that possessed "market
dominance.' ' 4 In 1980, Congress determined that "railroads were
still overburdened by overregulation and that this was a major cause
of the industry's financial difficulties."' 5 Accordingly, Congress en-
acted the Staggers Rail Act 16 ("Staggers Act") to give railroads
further freedom from rate regulation by modifying the concept of
market dominance in order to place more railroad traffic outside the
jurisdiction of ICC rate regulation.' 7 In addition, the Staggers Act
further reduced state regulation of intrastate rates by providing that
a state may regulate only after it has received ICC certification that
the state's standards and procedures are consistent with federal law."

12. 794 F.2d at 1015.
13. Id. at 1015-16 (citing National Treasury Employees Union v. Devine, 577 F. Supp.

738 (D.D.C. 1983), aff'd, 733 F.2d 114 (D.C. Cir. 1984)).
14. See S. REP. No. 499, 94th Cong., 2d Sess. 47, reprinted in 1976 U.S. CODE CONG.

& ADMbN. NEws 14, 61.
15. See H.R. CoNF. REP. No. 1430, 96th Cong., 2d Sess. 89, reprinted in 1980 U.S. CODE

CONG. & ADMnq. NEws 3978, 4110, 4120 [hereinafter H.R. CONF. REP. No. 1430].
16. Pub. L. No. 96-448, 94 Stat. 1895 (1980).
17. See 49 U.S.C. § 10709(d) (1982).
18. Id. § 11501(b).
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Section 208 of the Staggers Act authorizes rail carriers to enter
into contracts with shippers for specific services at specified rates
and conditions, and gives the ICC only limited jurisdiction to dis-
approve the contracts. 19 Because the use of contracts was intended
to be a "significant aspect of the new freedom allowed to carriers
to market rail transportation more effectively, ' 20 section 208 also
limited the disclosure of the terms and conditions of those contracts
during regulatory proceedings to the "essential terms of the con-
tract. ' 21 In 1984, the Fifth Circuit upheld the constitutionality of the
Staggers Act, holding that the Texas Railroad Commission could not
require, as a condition for approval of an intrastate tariff, that a
railroad publicly disclose the rate to be charged under its contract. 22

The Public Utility Commission of Texas (PUC) regulates the
rates and services of certain utilities in Texas, and conducts hearings
to determine the reasonableness of the utilities' rates. 2 The PUC
does not regulate railroads. In Burlington Northern Railroad Co. v.
Public Utility Commission,4 the PUC ordered Gulf States Utility
Company ("Gulf States") to provide copies of its contract with the
Burlington Northern Railroad Company and Kansas City Southern
Railway Company.25 The railroads sought injunctive relief prohibiting
the public disclosure of their contracts, arguing that the Staggers Act
preempted the right of any state regulatory agency to require the
disclosure "of any rail contract in any context."' 26

The Fifth Circuit reviewed "well-settled principles of
preemption ' 27 in concluding that Congress did not intend to protect
railroads "from the incidental effect of state regulations of entities
with whom the railroads do business."'' 2 Federal law will preempt
state law only when Congress expressly defines "the extent to which
it intends to preempt state law," when Congress indicates "an intent
to occupy an entire field of regulations," or when "state law actually

19. See id. § 10713.
20. H.R. CONF. REP. No. 1430, supra note 15, at 4132.
21. 49 U.S.C. § 10713(b) (1982).
22. See Texas v. United States, 730 F.2d 339, 339-40 (5th Cir.), cert. denied, 469 U.S.

892 (1984).
23. See TEx. REv. Civ. STAT. ANN. art. 1446c, § 16 (Vernon Supp. 1987).

24. 812 F.2d 231 (5th Cir. Mar. 1987).
25. See id. at 232.
26. Id. at 234.
27. Id.
28. Id. at 236.
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conflicts with federal law. "29 The Fifth Circuit determined that
although the Staggers Act is a preemptive statute, the act does not
expressly prohibit the disclosure of rail contracts by regulatory bodies
that only indirectly affect railroads. 0 Because Congress did not intend
that railroads be given the right to maintain the secrecy of their
contracts under all circumstances, Congress provided that "in the
context of rail regulation, only a limited amount of disclosure is
required."'" As a result, the Fifth Circuit concluded that the Staggers
Act does not protect railroads "against nondiscriminatory hazards
the railroads might encounter in a deregulated world." 3 2

"An increased sensitivity to the political and economic impli-
cations of government regulation" has forced every President since
Richard Nixon to call for deregulation of American industry.3 Ju-
dicial response to this effort has been anomalous, with the courts
invalidating deregulation initiatives in a number of cases on the
grounds that the agency had acted in an arbitrary and capricious
manner, or had otherwise failed to engage in reasoned decision-
making.3 4 In Burlington, the Fifth Circuit acknowledged the necessity
for deregulation of the railroad industry, while also recognizing that
freedom from regulation means acceptance of the hazards normally
encountered in a deregulated world, and that deregulation on a
federal level does not per se preempt regulation on a state or local
level.3" The Fifth Circuit resolved the jurisdictional conflict presented
in Burlington between federal deregulation and state regulatory ini-
tiatives by balancing Congress' efforts to revitalize the railroad
industry by reducing burdensome federal regulation, with the need

29. Id. at 234 (quoting Michigan Canners & Freezers Ass'n v. Agricultural Mktg. &
Bargaining Bd., 467 U.S. 461, 469 (1984)).

30. Id. at 234-35.
31. Id. at 236.
32. Id.
33. .See Thomas, Wildemann & Brown, The Courts and Agency Deregulation: Limitations

on the Presidential Control of Regulatory Policy, 39 ADMIN. L. REv. 27, 27 (1987).
34. Id. at 41; see also, Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co.,

463 U.S. 29 (1983) (National Highway Transportation Safety Administration failed to provide
an adequate explanation for repealing the passive restraint standard); Public Citizen v. Steed,
733 F.2d 93 (D.C. Cir. 1984) (The NHTSA acted arbitrarily and capriciously in suspending
automobile tire treadware standards); International Ladies' Garment Workers' Union v. Don-
ovan, 722 F.2d 795 (D.C. Cir. 1983) (The Department of Labor failed to engage in reasoned
decision making in failing to consider a less drastic alternative in deciding to repeal a prohibition
against home-work in the knitted outerwear industry).

35. 812 F.2d at 235.
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for preserving as much as possible the interests of state and local
government .36

C. Jurisdictional Conflicts Between Federal Agencies and Local
Governments

The Fifth Circuit Court of Appeals considered a conflict of
authority between a city's power of eminent domain and an agency's
statutory powers in City of Madison v. Bear Creek Water Associa-
tion.37 Bear Creek Water Association was organized in the early
1970's as a nonprofit corporation to seek a certificate of public
convenience and to operate a necessary rural water utility.38 Because
the proposed certificated area was within one mile of the city limits
of Madison, Mississippi, it was necessary to acquire the city's ap-
proval prior to the issuance of the certificate.39 Subsequent to ac-
quiring its certificate of public convenience and necessity in 1971,
Bear Creek installed and operated a water system financed by loans
received from the Farmers Home Administration (FmHA).40 The City
of Madison grew substantially since that time, incorporating a part
of Bear Creek's certificated area within the city's boundaries. 41 In
1985, the city instituted eminent domain proceedings to acquire Bear
Creek's facilities, located within the city limits, as well as Bear
Creek's certificate of public convenience and necessity to operate in
that area.

42

The FmHA intervened in the condemnation suit and the case
was removed to federal court.43 The FmHA complained that the
city's condemnation action was precluded by a federal statute which
prohibits cities from curtailing the services provided by FmHa funded
associations such as Bear Creek, "be it by annexation, franchise, or
condemnation."- Madison argued that the city's tenth amendment

36. Id. at 234-35.
37. 816 F.2d 1057 (5th Cir. May 1987).
38. Id. at 1058.
39. Id.
40. Id.
41. Id.
42. Id.
43. Id.
44. Id. FmHA cited 7 U.S.C. § 1926(b) which states:

The service provided or made available through any such association [that receives
a loan pursuant to this section] shall not be curtailed or limited by inclusion of the
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rights would be violated if the city's sovereign powers of condem-
nation were limited in such a fashion, and that it would be absurd
if a FmHA-financed water association could avoid condemnation
"even if it owed only $1.00 on its government loan." '45

The Fifth Circuit concluded that section 1926(b) did not signif-
icantly limit the city's sovereign powers; therefore, the tenth amend-
ment was "not offended by a limited restriction imposed by the
federal government to protect its subsidized loans." 46 The court noted
that section 1926(b) did not permanently curtail the city's authority,
since it only applied during the lifetime of the government loan and
the city could, pursuant to FmHA regulations, enter into a contract
with Bear Creek to purchase the facilities. 47 In addition, the court
emphasized that FmHA's subsidy to Bear Creek provided an indirect
benefit to the city's overall economic condition by enhancing "real
estate values and farm prosperity in and around the city. ' '48

In recent years, congressional regulatory efforts have entered
areas traditionally left to the states, and in which a state regulatory
scheme was already in existence. 49 The supremacy clause of the United
States Constitution5° requires that federal law "preempt" any state
regulation where there is an actual conflict between the two pieces

area served by such association within the boundaries of any municipal corporation
or other public body, or by the granting of any private franchise for similar service
within such area during the term of such loan; nor shall the happening of any such
event be the basis of requiring such association to secure any franchise, license, or
permit as a condition to continuing to serve the area served by the association at
the time of the occurence of such event.

7 U.S.C. § 1926(b).
45. 816 F.2d at 1059. The tenth amendment reserves to the states all powers not expressly

delegated to the federal government. U.S. CoNsT. amend. X.
46. 816 F.2d at 1061.
47. Id.
48. Id.
49. See, e.g., Clean Air Act, 42 U.S.C.A. §§ 7401-7626 (West 1983 & Supp. 1987). Until

1970, the states were delegated the responsibility of establishing and enforcing ambient air
quality standards for air quality regions designated by the state. See Air Quality Act of 1967,
Pub. L. No. 90-148, 81 Stat. 485 (1967) (codified in scattered sections of 42 U.S.C.). In 1970,
Congress enacted the Clean Air Act Amendments and transferred the authority to establish
ambient air quality standards to the Environmental Protection Agency. See Clean Air Act
Amendment of 1970, Pub. L. No. 91-604 § 4(a), 84 Stat. 1679 (codified as amended at 42
U.S.C.A. § 7401 (West 1983)).

50, U.S. CoNsr. art. VI, cl. 2 ("This Constitution and the Laws of the United States
which shall be made in pursuance thereof; and all treaties made, or which shall be made,
under the authority of the United States, shall be the Supreme Law of the Land ....").
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of legislation." Federal law will preempt state law only when Congress
expressly or by implication indicates an intent to occupy an entire
field of regulation.12 Unfortunately, Congress "seldom articulates a
specific intent to preempt an entire field of regulation, 5 3 and it is
left to the courts to ascertain legislative intent. Such was not the
case in Bear Creek Water Association, where congressional intent
was relatively unambiguous, and the more fundamental issue before
the circuit was whether federal preemption of a local government's
sovereign power of condemnation would disrupt "that critical division
of power between the federal and state governments."' The conflict
between a local government's condemnation power and the need to
protect federal loan subsidies was resolved by recognizing the limited
nature of the federal preemption.5 By its decision, the court was
able to preserve the powers of the local government while safeguard-
ing the viability and financial security of those institutions that receive
government benefits.

D. Jurisdictional Conflicts Between Agency Enforcement Powers
and Bankruptcy Proceedings

Pursuant to the Resource Conservation and Recovery Act of
1976 (RCRA),56 the Environmental Protection Agency (EPA) regu-
lates, on a comprehensive basis, the treatment, storage, and disposal
of hazardous wastes and requires owners of facilities which treat,
store, or dispose of hazardous wastes to obtain a permit from the
EPA or an authorized state. 7 Facilities in existence on November
19, 1980 were to be treated as having been issued a permit until final
administrative disposition of their permit application.5 8 For these
"interim status" facilities, EPA regulations required the owner of
the facility to first submit "Part A" of the permit application, which
was to contain general information on the facility.59 The actual
permitting process did not begin until the facility submitted "Part

51. See Michigan Canners & Freezers Ass'n v. Agricultural Mktg. & Bargaining Bd., 467
U.S. 461, 469 (1984).

52. Id.
53. J. NowAK, R. ROTUNDA & J. YOUNG, CONSTITUrIONAL LAw 292 (2d ed. 1983).
54. 816 F.2d at 1060.
55. Id. at 1061.
56. 42 U.S.C.A. §§ 6901-6999i (West 1983 & Supp. 1987).
57. See id. § 6925.
58. Id. § 6925(e) (West Supp. 1987).
59. EPA Administered Permit Programs, 40 C.F.R. §§ 270.1(b), 270.10(e) (1986).
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B" of its permit application, which contained more detailed technical
information reflecting specific EPA hazardous waste standards. 6

0

Facilities which did not submit a Part B application were required
to submit a closure plan.6'

Since the institution of RCRA, commentators have recognized
the possibility that the requirements of the Act could be frustrated
through the institution of bankruptcy proceedings-6 specifically,
through abandonment of the property63 or by invocation of the
automatic stay provisions of the Bankruptcy Code. 4 In 1986, the
United States Supreme Court held that a trustee in bankruptcy could
not abandon a hazardous waste site owned by the debtor. 65  In
Commonwealth Oil Refining Co. v. EPA (In re Commonwealth Oil
Refining Co.),66 a case of first impression, the Fifth Circuit held that
EPA enforcement actions under RCRA are not subject to the auto-
matic stay provisions of the Bankruptcy Code.67

Commonwealth Oil Refining Company (CORCO) conducted haz-
ardous waste activities at an oil refinery it owned in Puerto Rico. 6

1

CORCO filed its Part A application in November 1980, but ceased

60. Id. § 270.14.
61. Id. § 265.112.
62. See, e.g., Lockett, Environmental Liability Enforcement and the Bankruptcy Act of

1978: A Study of H.R. 2767, the "Superlien" Provision, 19 REAL PROP. PROB. & TR. J. 859
(1984); Note, Cleaning Up in Bankruptcy: Curbing Abuse of the Federal Bankruptcy Code by
Industrial Polluters, 85 COLUM. L. Rav. 870 (1985); Note, Abandoning Hazardous Waste Sites
in Bankruptcy: Midlantic National Bank v. New Jersey Department of Environmental Protec-
tion, 13 EcOL. L.Q. 555 (1986); Note, Hazardous Waste Removal, State Court Injunctions,
and the Bankruptcy Code: Ohio v. Kovacs, 54 U. CiN. L. REv. 1101 (1985); Note, The
Bankruptcy Code and Hazardous Waste Cleanup: An Examination of the Policy Conflict, 27
WM. & MARY L. REv. 165 (1985).

63. See 11 U.S.C.A. § 554 (West 1979 & Supp. 1987).
64. See. id. § 362 (West 1979 & Supp. 1987). The automatic stay provision of the

Bankruptcy Code provides that the filing of a petition in bankruptcy "operates as a stay,
applicable to all entities, of ... the commencement or continuation ... of a judicial,
administrative, or other action or proceeding against the debtor that was or could have been
commenced before the commencement of the case under this title . I..." Id. § 362(a)(1) (West
Supp. 1987). The filing of a petition however, does not operate as a stay of the "commencement
or continuation of an action or proceeding by a governmental unit to enforce such governmental
unit's police or regulatory power ...." Id. § 362(b)(4) (West 1979).

65. See Midlantic Nat'l Bank v. New Jersey Dep't of Envtl. Protection, 474 U.S. 494
(1986).

66. 805 F.2d 1175 (5th Cir. Nov. 1986), cert. denied, -. U.S. -, 107 S. Ct. 3228,
97 L. Ed. 2d 734 (1987).

67. Id. at 1188.
68. Id. at 1179.
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operations in March 1982, and subsequently rented its storage tanks
to various companies for the storage of fuel oil, gas, and liquified
natural gas. 6 9 On July 11, 1984, CORCO filed a petition under
Chapter 11 of the Bankruptcy Code and later informed the EPA
that it would not submit either a Part B application or a closure
plan. 70 CORCO then filed a motion under the Bankruptcy Code
seeking an automatic stay from an impending enforcement action
commenced by the EPA under section 3008 of RCRA. 71 The district
court affirmed the bankruptcy court's denial of the motion, con-
cluding that CORCO had failed to establish the prerequisites neces-
sary for an automatic stay. 72

In Midlantic National Bank v. New Jersey Department of En-
vironmental Protection,73 the Supreme Court held that there was a
limited exception to the trustee's abandonment powers under section
554(a) of the Bankruptcy Code for those cases where "laws or
regulations . . . reasonably calculated to protect the public health or
safety from imminent and identifiable harm" are involved. 74 CORCO
argued, based on Midlantic National Bank, that the governmental
regulation exception to the automatic stay requirement could only be
invoked when a "present ongoing threat of 'imminent and identifiable
harm' to safety and health or 'urgent public necessity' " exists. 75

Distinguishing a bankruptcy trustee's power to abandon debtor prop-
erty discussed in Midlantic National Bank from the EPA's enforce-
ment action under RCRA, 76 the Commonwealth panel concluded that
the exception from the automatic stay provision for agency proceed-
ings which are instituted to enforce its regulatory powers, is not

69. Id.
70. Id.
71. Id. See 42 U.S.C.A. § 6928 (West 1983 & Supp. 1987).
72. 805 F.2d at 1180. CORCO conceded that it could not prevail on the merits in the

EPA enforcement action, thus the district court noted that CORCO's loss of interim status
precluded success on the merits. Id. The district court also concluded that an injunction
restraining enforcement of RCRA would not be in the public interest. Id.

73. 474 U.S. 494 (1986).
74. Id. at 507 n.9, quoted in Commonwealth Oil Refining Co. v. EPA (In re Common-

wealth Oil Ref. Co.), 805 F.2d 1175, 1182 (5th Cir. Nov. 1986).
75. 805 F.2d at 1182.
76. See id. at 1185. The court first determined that the question in Midlantic National

Bank was the limitations to be placed on the scope of the abandonment power. Id. The court
also recognized that the abandonment power was "unqualified on its face" whereas the
automatic stay is expressly qualified by the specific exclusion of regulatory and police powers.
Id.
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limited to those situations where a regulatory agency seeks to elimi-
nate "imminent and identifiable harm" to the public health and
safety."

The Fifth Circuit did not decide that all regulatory proceedings
would be exempt from the automatic stay provisions .7  Although the
court did not describe under what circumstances a debtor could
obtain a stay, it would appear that under the Fifth Circuit's analysis
it would be difficult for a debtor to obtain a stay from an agency
regulatory proceeding instituted to enforce a "police or regulatory
power." ' 79 The fundamental purpose of the Bankruptcy Code in
general, and the automatic stay provision in particular, is to give the
debtor a "breathing spell" from his creditors, while providing an
orderly liquidation or reorganization procedure under which all cred-
itors are treated equally, thereby preventing a race for the debtor's
assets.80 There is an overriding public health and safety interest,
however, in preserving the regulatory powers of administrative agen-
cies in areas such as environmental protection. In Commonwealth
Oil Refining, the Fifth Circuit resolved the conflict between the police
powers of a regulatory agency and the debtor/creditor protection

77. Id.
78. Id. at 1190.
79. In this respect, it is noteworthy that the EPA's enforcement order did not direct

CORCO to undertake certain remedial actions to clean up hazardous wastes or to take any
other actions designed to protect the public from imminent harm. Rather, the EPA only
ordered CORCO to either apply for a permit to treat, store, or dispose of hazardous wastes
or to submit closure and post-closure plans. Id. at 1179-80. Although proceedings to assess
liability and fix the amount of a civil penalty are exempt from the automatic stay, proceedings
to collect the penalty are in the nature of an action of a money judgment and, therefore,
subject to a stay. See Penn Terra Ltd. v. Department of Envtl. Resources, 733 F.2d 267 (3d
Cir. 1984). The Penn Court held:

[Tihe mere entry of a money judgment by a governmental unit is not affected by
the automatic stay, provided of course that such proceedings are related to that
government's policy or regulatory powers.

Quite separate from the entry of a money judgment, however, is a proceeding to
enforce that money judgment. The paradigm for such a proceeding is when, having
obtained a judgment for a sum certain, a plaintiff attempts to seize property of the
defendant in order to satisfy that judgment. [footnote omitted] It is this seizure of
a defendant-debtor's property, to satisfy the judgment obtained by a plaintiff-
creditor, which is proscribed by subsection 362(b)(5).

Id. at 275. See also Wheeling-Pittsburgh Steel Corp. v. Pennsylvania Human Relations
Comm'n, 63 Bankr. 641 (Bankr. W.D. Pa. 1986) (holding that administrative proceedings are
excepted from the automatic stay by section 362(b)(4) and (5)).

80. 805 F.2d at 1182. See H.R. REP. No. 595, 95th Cong., 1st Sess. 350 (1977), reprinted
in 1978 U.S. CODE CONG. & ADrmN. NEws 5963, 6296.
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powers of the bankruptcy courts by broadly construing the exceptions
to the automatic stay so as not to override a federal statute enacted
to protect an identifiable public interest.8

III. USE OF THE EXCLUSIONARY RULE IN ADMINISTRATIVE AGENCY

PROCEEDINGS

A. INS v. Lopez-Mendoza

Until 1984, the federal courts were divided as to whether the
exclusionary rule, which generally prohibits the admission of illegally
seized evidence in a criminal case,8 2 should be applied in regulatory
agency proceedings.83 In 1984, however, the Supreme Court applied

81. See 805 F.2d at 1184. See also Cournoyer v. Town of Lincoln, 790 F.2d 971 (1st Cir.
1986) (town's action to clear debtor's property of scrap metal and automotive parts is exempt
from automatic stay); EEOC v. Rath Packing Co., 787 F.2d 318 (8th Cir.), cert. denied, -

U.S. , 107 S. Ct. 307, 93 L. Ed. 2d 282 (1986) (automatic stay does not apply to Title
VII actions); Ahrens Aircraft, Inc. v. NLRB, 703 F.2d 23 (1st Cir. 1983) (enforcement of a
NLRB order awarding back pay was not subject to automatic stay); NLRB v. Evans Plumbing
Co., 639 F.2d 291 (5th Cir. 1981) (consistent holding stating that an NLRB proceeding to
recover back pay is exempt from an automatic stay); In re D.H. Overmeyer Telecasting Co.,
35 Bankr. 400 (Bankr. N.D. Ohio 1983) (action by the Federal Communication Commission
to revoke debtor's broadcasting license is exempt regulatory action); Donovan v. TMC Indus.,
Ltd., 20 Bankr. 997 (N.D. Ga. 1982) (action to enjoin sale of goods produced in violation of
Fair Labor Standards Act is exempt from automatic stay).

82. Compare Mapp v. Ohio, 367 U.S. 643, 655 (1961) (all evidence obtained by searches
and seizures in violation of the Constitution is inadmissible in criminal proceedings) with
United States v. Leon, 468 U.S. 897, 922 (1984) ("We conclude that the marginal or nonexistent
benefits produced by suppressing evidence obtained in objectively reasonable reliance on a
subsequently invalidated search warrant cannot justify the cost of exclusion.").

83. Compare Todd Shipyards Corp. v. Secretary of Labor, 586 F.2d 683, 689 (9th Cir.
1978) (the fact that the Supreme Court has never applied the exclusionary rule in a civil
proceeding suggests that the rule should not be applied to OSHA proceedings); Navia-Duran
v. INS, 568 F.2d 803, 811 (1st Cir. 1977) (an involuntary statement should, as a matter of
due process, be excluded in deportation proceedings); Pizzarello v. United States, 408 F.2d
579, 585-86 (2d Cir.), cert. denied, 396 U.S. 986 (1969) (because in the absence of an
exclusionary rule the government would be free to undertake unreasonable searches and seizures
without the possibility of unfavorable consequences, a tax assessment based on illegally obtained
evidence is invalid); Knoll Assocs. v. FTC, 397 F.2d 530, 533 (7th Cir. 1968) (stolen
documentary evidence should be excluded from proceedings conducted by the FTC under the
Clayton Act, 15 U.S.C.A. § 13(a)) with United States v. Workman, 585 F.2d 1205, 1211 (4th
Cir. 1978) (the exclusionary rule is applicable to probation revocation proceedings because the
Supreme Court has never exempted from the operation of the exclusionary rule any adjudicative
proceeding in which the victim of the government's unlawful conduct is subject to imprison-
ment); United States ex rel. Sperling v. Fitzpatrick, 426 F.2d 1161, 1163 (2d Cir. 1970) (to
apply the exclusionary rule to parole revocation proceedings would tend to obstruct the parole
system).
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a cost-benefit analysis84 and held that the exclusionary rule does not
apply to deportation proceedings."

In United States v. Janis,16 the Supreme Court announced a
framework for deciding when the exclusionary rule is to be applied
in noncriminal proceedings. In determining whether evidence obtained
by a city police officer under an illegal search warrant could be used
by the Internal Revenue Service as a basis for an assessment of
unpaid taxes, the Court weighed the beneficial deterrence value of
excluding the evidence against the loss of "concededly relevant and
reliable evidence.""7 Eight years later, in INS v. Lopez-Mendoza,88

the Court applied the same cost-benefit analysis, "[i]mprecise as the
exercise may be," ' 89 in determining whether to apply the exclusionary
rule to deportation proceedings.

The Lopez-Mendoza Court acknowledged that it would be dif-
ficult to assess the deterrence value of the exclusionary rule in
deportation proceedings. 90 Nevertheless, the Court concluded that
there were four factors which indicated that it was unlikely that the
application of the exclusionary rule in deportation proceedings would
deter illegal conduct on the part of officers of the Immigration and
Naturalization Service (INS). 9' Consequently, the Court found that
the relatively insignificant deterrent effect which would result from
an application of the exclusionary rule to deportation proceedings
was outweighed by the need for a quick resolution of a large number

84. A cost-benefit analysis was previously applied by the Court in deciding not to apply
the exclusionary rule to procedures conducted by the Internal Revenue Service to collect back
taxes. See United States v. Janis, 428 U.S. 433 (1976).

85. See INS v. Lopez-Mendoza, 468 U.S. 1032, 1034 (1984).
86. 428 U.S. 433 (1976).
87. Id. at 447.
88. 468 U.S. 1032 (1984).
89. Id. at 1041.
90. Id. at 1042.
91. See id. at 1043-45. The Court first noted that deportation would still be possible if

the legally obtained evidence was sufficient to support deportation. Id. at 1043. The Court
next recognized that because of the high volume of arrests the average INS agent performs
each year and the low number of challenges to those arrests, it would be highly unlikely that
the agent anticipates during the arrest that any evidence seized would be excluded at a formal
deportation hearing. Id. at 1044. Third, and most important to the Court, was the existence
of comprehensive regulations issued by INS which were designed to safeguard an individual's
fourth amendment rights. Id. at 1044-45. Finally, the Court determined that the availability
of alternative remedies, such as declaratory relief, undermined the need for the exclusionary
rule as a deterrence to illegal conduct by INS agents. Id. at 1045.
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of deportation actions and the social costs that would accrue if the
courts were to "close their eyes to ongoing violations of the law." 92

During the survey term, the Fifth Circuit decided in two cases
to apply the exclusionary rule to proceedings conducted by the
Occupational Safety and Health Administration (OSHA). In Smith
Steel Casting Co. v. Brock,93 the Fifth Circuit relied upon Lopez-
Mendoza without conducting the cost-benefit analysis and concluded
that the exclusionary rule does not apply to OSHA proceedings which
are instituted to correct violations of occupational safety and health
standards, but that the rule does apply where the object of the
proceedings is to assess penalties against an employer for past viol-
ations of OSHA regulations. 94 In Davis Metal Stamping, Inc. v.
OSHA, 95 the Fifth Circuit applied only a cursory cost-benefit analysis
in determining that illegally obtained evidence could be admitted
under a good faith exception to the exclusionary rule. 96

B. Application of the Exclusionary Rule to OSHA Proceedings

In 1979, a compliance officer from OSHA conducted a general
inspection of an iron casting foundry owned by Smith Steel Casting
Company (Smith) in Marshall, Texas. 97 During the casting process,
some of Smith's employees were exposed to high levels of noise,
silica dust, and copper fumes. 9 The compliance officer, however,
was not qualified to conduct certain tests for excessive levels of air
contaminants and noise and an industrial hygienist was assigned to
inspect the foundry. 99 In January of 1980, the industrial hygienist
and an OSHA trainee concluded, after a walk-around inspection of
the foundry, that air sampling and noise monitoring were necessary,
and arrangements were made to return the following morning to
begin testing.I°0 The compliance officer who arrived the next morning,
however, was denied access to the manufacturing area and was told
by the company's president that he would not be permitted to enter

92. Id. at 1046.
93. 800 F.2d 1329 (5th Cir. Sept. 1986).
94. Id. at 1331.
95. 800 F.2d 1351 (5th Cir. Sept. 1986).
96. Id. at 1358.
97. Id. at 1331.
98. Id.
99. Id.

100. Id.
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the foundry.' 0' The Secretary of Labor applied to a United States
Magistrate for an ex parte warrant to inspect and conduct tests at
the foundry "for, among other things, overexposure to silica dust,
copper fumes, and noise. ' '

1
°2 The warrant was issued and the in-

spection and testing were conducted. 0 3

Based on evidence obtained as a result of the inspection and
testing conducted pursuant to the warrant, OSHA issued citations to
Smith alleging that "feasible engineering controls to limit exposure
to silica dust and copper fumes had not been installed, that Smith
lacked an effective hearing conservation program, and that a number
of regulations regarding the selection and use of respirators had been
violated."' 1 4 Smith contested these citations, asserting that no viola-
tions had occurred and that the evidence obtained during the inspec-
tion and testing should be suppressed because it had been obtained
pursuant to an invalid warrant. 05

In Smith Steel Casting Co. v. Brock, (Smith I1),'06 the Fifth
Circuit held that the exclusionary rule does not prevent the Secretary
of Labor from "ordering correction of OSHA violations involving
unsafe or unhealthy working conditions, even though the evidence
supporting the order was improperly obtained." 0 7 However, the court
held that the exclusionary rule does apply "where the object is to
assess penalties against the employer for past violations of OSHA
regulations, unless . . . the good faith exception can be applied to

101. Id.
102. Id.
103. Id.
104. Id.
105. Id. In 1984, the Fifth Circuit concluded in Smith Steel Casting v. Donovan, 725 F.2d

1032 (5th Cir. 1984), [hereinafter Smith I], that OSHA regulations in effect at the time of the
inspection of Smith's foundry did not authorize the issuance of an ex parte administrative
search warrant. Id. at 1034 (relying on Donovan v. Huffines Steel Co., 645 F.2d 288 (5th Cir.
1981)). The Secretary of Labor did not contest the validity of the warrant; rather, he argued
that the evidence obtained as a result of the warrant was properly admissible for two reasons.
First, the Secretary argued that the decision in Donovan v. Huffines Steel Co. should not be
applied retroactively and second, that the good faith exception to the exclusionary rule was
applicable. Id. at 1035. The Fifth Circuit declined at that time to address either of the
Secretary's arguments, remanding the case to the OSHRC to determine what evidence was
admissible under the OSHRC's own rules. Id. at 1036. On remand, the Occupational Safety
and Health Review Commission concluded that the evidence against Smith was admissible,
and Smith again appealed to the Fifth Circuit. Smith Steel Casting Co. v. Brock, 800 F.2d
1329, 1330-31 (5th Cir. Sept. 1986) [hereinafter Smith II].

106. 800 F.2d 1329 (5th Cir. Sept. 1986).
107. Id. at 1334.
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the Secretary's actions in obtaining the tainted evidence." 0 8 The Fifth
Circuit relied upon Justice O'Connor's reasoning in INS v. Lopez-
Mendoza,'°9 that the exclusionary rule does not apply to deportation
hearings because:

no one would argue that the exclusionary rule should be invoked
to prevent an agency from ordering corrective action at a leaking
hazardous waste dump if the evidence underlying the order had
been improperly obtained, or to compel police to return contra-
band explosives or drugs to their owner if the contraband had
been unlawfully seized."10

At the same time it issued its decision in Smith II, the Fifth
Circuit's decision in Davis Metal Stamping, Inc. v. Occupational
Safety and Health Review Commission,I' held that evidence obtained
as a result of a search conducted pursuant to an invalid ex parte
search warrant could still be admitted based on the good faith
exception to the exclusionary rule." 2 Davis Metal argued that the
good faith exception should not apply because the Secretary of Labor
should have known that agency rules in existence at the time the
warrant was issued did not permit him to seek an exparte warrant," 3

and because the Secretary submitted a supporting affidavit to the
magistrate that contained false statements made knowingly and in-
tentionally, or with reckless disregard for the truth. ' 4

The Davis panel found the question of whether the exclusionary
rule should be applied in a particular case is resolved "by weighing
the costs and benefits of preventing the use in the prosecution's case
in chief of inherently trustworthy evidence obtained in reliance on a
search warrant issued by a detached and neutral magistrate that
utlimately is found to be defective.""' 5 The court concluded that the
benefit of deterring the alleged misconduct of the OSHA compliance
officer did not justify the cost of suppressing the evidence against
Davis Metal. 1 6 The Fifth Circuit did not state the method of cost
benefit analysis it used in reaching its decision.

108. Id.
109. 468 U.S. 1032 (1984).
110. Id. at 1046, quoted in 800 F.2d at 1334.
111. 800 F.2d 1351 (5th Cir. Sept. 1986).
112. Id. at 1358.
113. Id. at 1355.
114. Id.
115. Id. (quoting United States v. Leon, 468 U.S. 897, 907 (1984)).
116. Id. at 1356. In analyzing Davis Metal's argument regarding false statements in the
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The fundamental purpose of the exclusionary rule is to deter
governmental violation of the fourth amendment's protection from
unreasonable search and seizure." 7 The analytical framework estab-
lished in United States v. Janis and INS v. Lopez-Mendoza for
determining when application of the exclusionary rule is appropriate
necessarily requires the courts to evaluate the deterrence value of
excluding illegally obtained evidence, and to "weigh the likely social
benefits of excluding unlawfully seized evidence against the likely
costs."I "8 Application of a cost-benefit analysis to determinations
regarding use of the exclusionary rule in noncriminal proceedings
places on the proponent of the rule the burden of proving the
deterrent effect of the rule."19 In Smith II, the Fifth Circuit failed to
conduct the analysis of costs and benefits required by the Supreme
Court. In Davis Metal Stamping, the Fifth Circuit found "no official
misconduct to deter,"' 2 therefore, the cost-benefit analysis was al-
most nonexistent.

IV. CIVIL PENALTIES

A. Standard of Review

Congress has frequently determined that existing statutory rem-
edies for the enforcement of federal statutes have been inadequate

supporting affidavit, the Fifth Circuit noted the Supreme Court's conclusion in Franks v.
Delaware: "Suppression . .. remains an appropriate remedy if the magistrate or judge in
issuing a warrant was misled by information in an affidavit that the affiant knew was false
or would have known was false except for his reckless disregard of the truth." 438 U.S. 154
(1978), quoted in Davis Metal Stamping, Inc. v. Occupational Safety and Health Review
Comm'n, 800 F.2d 1351, 1356 (5th Cir. Sept. 1986). However, the Fifth Circuit also observed
the Supreme Court's decision in Marshall v. Barlow's, Inc.:

Whether the Secretary proceeds to secure a warrant or other process, with or
without prior notice, his entitlement to inspect will not depend on his demonstrating
probable cause to believe that conditions in violation of OSHA exist on the premises.
Probable cause in the criminal law sense is not required. For purposes of an
administrative search such as this, probable cause justifying the issuance of a warrant
may be based ... on specific evidence of an existing violation ....

Marshall v. Barlows, Inc., 436 U.S. 307, 320 (1978), quoted in 800 F.2d at 1356 (emphasis in
original).

117. United States v. Janis, 428 U.S. 433, 446 (1976).
118. Lopez-Mendoza, 468 U.S. at 1041 (relying on Janis, 428 U.S. at 446).
119. Note, The Exclusionary Rule in Administrative Proceedings, 54 GEo. WASH. L. REv.

564, 585-86 (1986).
120. 800 F.2d at 1356.
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to assure compliance. 2 1 As a result, Congress has authorized the
imposition of noncriminal sanctions in a variety of circumstances,
either by the administrators of the particular agency involved [here-
inafter referred to as administrative penalties] ,122 or through a civil
action by the government in district court [hereinafter referred to as
civil penalties].123

The characteristic of administrative decision-making that is most
apparent in cases under the Administrative Procedure Act is the
necessity for agency discretion, which is generally deferred to by the
courts. 24 It has been suggested, however, that the discretionary power
of an agency to impose administrative sanctions warrants more
careful scrutiny than is normally afforded to agency decision-mak-
ing. 1 25 Because "rules cannot be formulated to deal with every
combination of factors that may confront a decision-maker," some

121. See, e.g., H.R. REP. No. 158, 97th Cong., 1st Sess. 327, 344 (1981) (Due to a large
volume of cases, criminal penalties proved inadequate to deter fraudulent medicare and medicaid
practices. The Civil Monetary Penalties Law, 42 U.S.C.A. § 1320a-7a (West 1983 & Supp.
1987) was thus intended to provide an alternative to criminal proceedings in order to enforce
enforcement effectiveness); H.R. REP. No. 1491 (Pt. 1), 94th Cong., 2d Sess. 30, reprinted
in, 1976 U.S. CODE CONG. & ADMIN. NEWS 6238, 6268 ("Many times civil penalties are more
appropriate and more effective than criminal."). The purpose of civil penalties are several, as
stated by Congress with regard to the assessment of civil penalties for violations of the Clean
Air Act: (1) to encourage compliance; (2) to prevent noncomplying sources from gaining an
unfair competitive advantage; and (3) to permit a middle course of action to be followed in
cases of noncompliance rather than requiring plant shutdowns or permitting noncompliance
without penalty. H.R. REP. No. 294, 95th Cong., 1st Sess. 5, reprinted in 1977 U.S. CODE

CONG. & ADamt. NEWS 1077, 1083.
122. See, e.g., 29 U.S.C. § 666 (1982) (The Occupational Safety and Health Review

Commission may assess civil penalties up to $10,000 per violation against employers who fail
to comply with occupational safety and health regulations); 30 U.S.C. § 933(d)(1) (1982) (The
Secretary of Labor may assess civil penalties up to $1,000 per day against employers who fail
to meet Workmen's Compensation requirements); 19 U.S.C. § 1627(a)(1) (Supp. III 1985) (The
Secretary of the Treasury may assess civil penalties up to $10,000 per violation against
individuals who import or export stolen motor vehicles, vessels, or aircraft.); 46 U.S.C. §
466c(c)(2) (Supp. III 1985) (The Secretary of Commerce may impose civil penalties not to
exceed $10,000 per violation upon any individual who exports horses by sea unless such horse
is part of a consignment of horses); 45 U.S.C. § 438(b) (1982) (The Secretary of Transportation
may assess civil penalties from $250 to $2,500 for violations of railroad safety regulations);
21 U.S.C. § 117(b) (1982) (The Secretary of Agriculture may assess civil penalties of not more
than $1,000 against any person who transports diseased animals).

123. See, e.g., 33 U.S.C. § 1319 (1982) (relating to civil penalties for violation of the Clean
Water Act).

124. See infra note 135 and accompanying text.
125. See Thomforde, Controlling Administrative Sanctions, 74 MICH. L. REv. 709, 710

(1976).
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discretion in the imposition of administrative sanctions is necessary
in order to "make the punishment fit the crime. 1 ' 26 On the other
hand, unlimited discretionary power to impose sanctions without
standards to govern its exercise results in an "intolerable invitation
to abuse.''

127

When administering its sanctioning authority, an agency func-
tions similarly to a criminal court; accordingly, the assessment of
administrative penalties is satiated with many of the problems asso-
ciated with the criminal justice process. Numerous constitutional
issues are raised when determinations of liability and the assessment
of the amount of the civil penalty are presented to the courts for
review. Although the Supreme Court has uniformly held, consistent
with the seventh amendment, that Congress may create new statutory
obligations, provide for civil penalties for their violation, and commit
exclusively to an administrative agency the function of deciding
whether a violation has in fact occurred,1 28 the imposition of admin-
istrative penalties presents fundamental constitutional questions. Dur-
ing the survey period, the Fifth Circuit Court of Appeals decided
two cases involving the imposition of administrative penalties. The
first decision demonstrated the classic example of strict judicial
adherence to the procedural requirements of the federal statute
involved with deferring to the technical expertise of the agency.1 29

The other case characterized the imposition of an administrative
penalty as substantive in nature for the purpose of determining
whether the penalty should have retroactive application.13 0

B. Standard for Reviewing Administrative Penalties

The standards specified by Congress for judicial review of ad-
ministrative sanctions for certain violations of federal statutes are as
varied as the grounds upon which the penalty can be assessed. For

126. Id. at 716.
127. Id. at 739 (quoting Hornsby v. Allen, 326 F.2d 605, 612 (5th Cir. 1964)).
128. Atlas Roofing Co., v. Occupational Safety and Health Review Comm'n, 430 U.S.

442, 450 (1977); see also Tull v. United States, -U.S. -, 107 S. Ct. 1831, '95 L. Ed.
2d 365 (1987); NLRB v. Jones & Laughlin Steel Corp. 301 U.S. 1 (1937); Lloyd Sabaudo
Societa Anonima Per Azioni v. Elting, 287 U.S. 329 (1932); Phillips v. Commissioner, 283
U.S. 589 (1931).

129. American Cyanamid Co. v. EPA, 810 F.2d 493 (5th Cir. Feb. 1987).
130. Griffon v. United States Department of Health & Human Servs., 802 F.2d 146 (5th

Cir. Oct. 1986).
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example, judicial review of administrative sanctions for certain viol-
ations of the food stamp program shall be by trial de novo.' 3

1

Conversely, administrative sanctions imposed by the Secretary of
Health and Human Services in enforcing the Social Security Act are
upheld on review if supported by substantial evidence. 32 The review
of administrative sanctions in those instances where Congress does
not specify the standard of review are generally governed by the
Administrative Procedure Act, wherein the penalty will only be
rejected by the appellate court if the agency's action, findings, and
conclusions are determined to be:

1. arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law;

2. contrary to constitutional right, power, privilege, or im-
munity;

3. in excess of statutory jurisdiction, authority, or limitations,
or short of statutory right;

4. without observance of procedure required by law;
5. unsupported by substantial evidence; or
6. unwarranted by the facts to the extent that the facts are

subject to a trial de novo by the reviewing court.13

In American Cyanamid Co. v. EPA,'3 4 the Fifth Circuit reviewed
the assessment of a noncompliance penalty by the EPA under the
Clean Air Act pursuant to the standards established in the Admin-
istrative Procedure Act.' Although the court did not substitute its
own judgment for the EPA's "special expertise in implementing and
enforcing the [Clean Air] Act,"'' 6 the court required strict adherence
to the procedural requirements of the Clean Air Act and reversed
the assessment of the noncompliance penalty due to the EPA's failure
to comply with its own rules and regulations. 37

The Clean Air Act Amendments of 197038 (the "Act") increased
federal responsibilities in air pollution control while maintaining

131. 7 U.S.C. § 2023(a) (Supp. III 1985).
132. 42 U.S.C. § 1320a-7a(d) (1982).
133. 5 U.S.C. § 706 (1982); see also American Cyanamid Co. v. EPA, 810 F.2d 493, 496

(5th Cir. Feb. 1987).
134. 810 F.2d 493 (5th Cir. Feb. 1987).
135. Id. at 496.
136. Id.
137. Id. at 501-02.
138. Pub. L. No. 91-604, 84 Stat. 1676 (1970) (codified as amended in scattered sections

of 42 U.S.C.).
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primary state control.'3 9 The heart of this combined state and federal
program was the EPA's implementation of "National Primary Am-
bient Air Quality Standards" (NAAQS) regulating certain criteria
pollutants (those pollutants for which air quality standards had been
previously developed).14

0 The primary means for achieving and main-
taining these national standards remained, however, under state con-
trol.141 Under the 1970 amendments, each state had nine months
from the issuance of an NAAQS to submit to the EPA a plan
providing for the implementation, maintenance, and enforcement of
the standard. 42 The EPA then had four months to approve or
disapprove the state's implementation plan (SIP).14

1

The Act also provided an administrative enforcement mechanism
for enforcing SIPs by allowing the EPA to assess a noncompliance
penalty against any major stationary source'" that violates applicable
legal requirements, including the requirements of an EPA-approved
SIP.' 4" Enforcement action is initiated when the EPA issues a "Notice
of Noncompliance," briefly stating why the EPA believes the recip-
ient has violated an approved SIP.'" The recipient of the notice may
challenge the notice by requesting a hearing before an administrative
law judge. 47 An adverse decision of the administrative law judge
may be appealed to the EPA administrator, and then directly to the
United States Court of Appeals. 148

In American Cyanamid Co. v. EPA'4 9 the State of Louisiana
had adopted an SIP which sought to control ozone pollution by
regulating the storage of volatile organic compounds in "large

139. See 42 U.S.C. §§ 7401(a)(3), 7402 (1982) (Congress found that the prevention and
control of air pollution at its source is the primary responsibility of state and local governments.
The Administrator of the Environmental Protection Agency shall encourage cooperative activ-
ities by the states).

140. See 42 U.S.C. § 7409 (1982).
141. See id. § 7410.
142. Id. § 7410 (a)(l).
143. Id.
144. A major stationary source is any stationary facility or source of air pollutants that

directly emits, or has the potential to emit, one hundred tons per year or more of any
pollutant. Id. § 7602(j).

145. Id. § 7420(a)(2); 40 C.F.R. § 66.3(c)(1) (1987).
146. 42 U.S.C. § 7420(b)(3) (1982); 40 C.F.R. § 66.11(a), 66.12(a)(2) (1987).
147. 42 U.S.C. § 7420(b)(4)(B) (1982); 40 C.F.R. § 66.13(a)(2) (1987).
148. 42 U.S.C. § 7607(b)(1) (1982); 40 C.F.R. § 66.95 (1987).
149. 810 F.2d 493 (5th Cir. Feb. 1987).
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tanks." 1 50 American Cyanamid owned and operated a chemical plant
which had the capacity to emit more than 100 tons of pollutants per
year, and the plant was a "major stationary source" of ozone
pollution."' In 1977, the plant emitted 16,300 tons of pollutants, of
which 13,200 tons were emitted from a waste gas disposal stream,
referred to as an "AOG Vent. 1' 52 The state's SIP required American
Cyanamid to reduce its AOG Vent emissions to 3,960 tons and
overall plant emissions to 4,790 tons by the end of 1982.11 The SIP
also required American Cyanamid to equip its volatile organic com-
pound storage tanks with certain specified equipment) 54

American Cyanamid failed to install the necessary equipment on
its storage tanks by the end of 1982, although the company had
reduced AOG Vent emissions and total plant emissions below the
levels required in the SIP.' To remedy the violations at its storage
tanks, American Cyanamid proposed application of a "bubble" or
emissions trading concept, whereby the plant would meet all of its
total 1982 target requirements by offsetting noncompliance at the
storage tanks with "supercompliance" at another source. 56 Although
utilization of the bubble concept for controlling ozone-causing pol-
lutants was not authorized by its SIP, Louisiana's Office of Envi-
ronmental Affairs ordered American Cyanamid "to achieve compliance
with [the 1982 emission requirements] by utilizing the bubble con-
cept."'15 7 Louisiana then submitted to the EPA on July 22, 1982, a
proposed amendment to its SIP which would authorize the emissions
trading at American Cyanamid's plant.1 58

The EPA then issued a Notice of Noncompliance to American
Cyanamid for violating the air quality regulations by failing to equip
its fourteen storage tanks with appropriate devices.'1 9 American Cy-
anamid challenged the notice, arguing that the company was not in

150. See id. at 496.
151. Id. at 497.
152. Id.
153. Id.
154. Id. at 496-97. This equipment included "one or more vapor loss control devices,"

including an internal floating roof, external floating roof, vapor gathering and disposal systems,
or "other equivalent equipment or means as may be approved by (Louisiana]." Id.

155. Id. at 497.
156. Id.
157. Id.
158. Id.
159. Id. at 498 (foonote omitted).
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violation of the regulations because the bubble concept was an
"equivalent means" under Louisiana's regulations and the Clean Air
Act for achieving compliance. 60 The Fifth Circuit acknowledged that
the "bubble concept encourages emissions reduction in the most
efficient manner and that specific equipment standards may increase
the cost of pollution control." 16

1 Nevertheless, the court concluded
that the EPA's narrow interpretation of Louisiana's SIP was not
"clearly wrong or unreasonable," and, consequently, American Cy-
anamid could not be in compliance with Louisiana's unamended SIP
by use of the bubble concept . 62

American Cyanamid also argued that the EPA may not institute
proceedings to assess a noncompliance penalty against the company
until the EPA rejects the proposed revision to Louisiana's SIP.163

The administrative law judge held that the EPA could determine the
company's liability and calculate the amount of the noncompliance
penalty before the EPA rejects the proposed revision, but that the
EPA could not collect the penalty until it rejects the proposal.' 64 The
Fifth Circuit disagreed, finding that the EPA's failure to comply
with the provision in the Clean Air Act that requires the agency to
approve or disapprove a proposed amendment to a state's SIP within
four months 65 not only affected the EPA's right to adjudicate the
amount of a noncompliance penalty, but also its initial authority to
institute proceedings to assess the penalty. 6' This decision is contrary
to that reached by the United States Court of Appeals for the District
of Columbia Circuit in Duquesne Light Co. v. EPA .167 The Duquesne
Light court ordered the EPA to hold noncompliance penalties in
abeyance pending final action on the SIP once the statutory deadline
for acting on the SIP had expired, but allowed the EPA to calculate
the penalty back to the deadline, with interest, should the EPA
ultimately reject the proposed amendment to the SIP.168

The Fifth Circuit rejected the rule announced in Duquesne Light
because the holding "provides little or no incentive to the EPA to

160. Id.
161. Id.
162. Id.
163. Id.
164. Id.
165. Id. at 497-98 n.5. See 42 U.S.C. § 7410(a)(2) (1982).
166. 810 F.2d at 499.
167. 698 F.2d 456 (D.C. Cir. 1983).
168. Id. at 472.



TEXAS TECH LAW REVIEW

abide by § 7410's four-month rule,"' 69 and because it would encour-
age the EPA to reject revisions that it should accept.' 70 More im-
portantly, the court recognized the cooperative relationship that
Congress intended to establish between the states and the federal
government in setting and enforcing clean air standards, and that
the "interest of the state itself is deeply involved in the required
four-month approval or disapproval of the proposed revision.' 17'

Perhaps the most critical factor which resulted in the Fifth
Circuit's decision to reverse the assessment of the noncompliance
penalty against American Cyanamid was the fact that the EPA had
issued the notice of noncompliance to American Cyanamid more
than four months after Louisiana filed its amended SIP with the
EPA. As noted by the Duquesne Light court, the role of the EPA
under the Clean Air Act is to establish uniform national standards
for air quality, hazardous pollutants, and for new sources of air
pollution.' 72 The states are delegated primary responsibility for
"translating ambient standards into specific rules governing particular
pollution sources.' 1 73 According to the Fifth Circuit, the real issue
was the importance of the EPA acting in a timely fashion on the
proposed revision to the SIP, "not for the benefit of American
Cyanamid, but for the benefit of the State of Louisiana.' 7 4

C. Retroactive Application of Administrative Penalties

Although the canons of statutory construction frequently "fire
at cross-purposes,"'' 75 as a general rule, in the absence of a contrary
legislative directive, statutes are construed to act prospectively rather
than to apply retroactively.' 76 However, procedural or remedial sta-
tutes which do not impair vested rights are generally held to operate

169. 810 F.2d at 499.
170. Id.
171. Id. at 500.
172. 698 F.2d at 471.
173. Id.
174. 810 F.2d at 500.
175. Griffon v. Department of Health and Human Servs., 802 F.2d 146, 147 (5th Cir.

Oct. 1986) (citing Llewellyn, Remarks on the Theory of Appellate Decision and the Rules or
Canons About How Statutes are to be Construed, 3 VAND. L. REv. 395, 401-06 (1950)).

176. See, e.g., Cox v. Schweiker, 684 F.2d 310, 318-19 (5th Cir. 1982) (noting a presumption
that legislative enactments apply prospectively unless the statute unequivocally mandates
retroactive application).
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retroactively. 77 In a case of first impression, the Fifth Circuit con-
sidered these two conflicting rules of statutory construction and held
that the Civil Monetary Penalties Law78 is a substantive statute for
retroactive purposes, and cannot be applied to conduct which oc-
curred prior to the effective date of the act.' 79

Congress passed the Civil Monetary Penalties Law (CMPL) on
August 13, 1981, as an alternative procedure to inadequate existing
federal and state enforcement mechanisms.1 0 The Secretary of Health
and Human Services (the Secretary) is authorized to impose penalties
of up to $2,000 per claim, upon written notice and an opportunity
for hearing. 8' Although the CMPL was silent as to the retroactive
effect of the penalties authorized to be imposed, the regulations
adopted by the Secretary, which were not issued until 1983, permitted
the retroactive application of the CMPL to certain conduct that
occurred prior to the effective date of the act.'8 2

In Griffon v. United States Department of Health and Human
Services, 83 the Fifth Circuit recognized that any agency's construction
of a statute should be "accorded considerable deference."' George
Griffon was convicted on March 15, 1982, under Louisiana law, of
submitting twenty-two false claims to the Louisiana medicaid program
in 1979, and was fined $110,000, $55,000 of which was characterized
as restitution to Medicaid and $55,000 as a criminal fine. 85 On July

177. See, e.g., Alexander v. Robinson, 756 F.2d 1153, 1156 n.6 (5th Cir. 1985) (noting the
rule that statutory changes which are procedural or remedial apply retroactively).

178. Pub. L. No. 97-35, 95 Stat. 789 (codified as amended at 42 U.S.C.A. § 1320a-7a
(West 1983 & Supp. 1987)).

179. Griffon v. Department of Health and Human Servs. 802 F.2d 146, 155 (5th Cir. Oct.
1986).

180. Id. at 149. See H.R. REp. No. 158, 97th Cong., 1st Sess. 327 (1981).
181. 42 U.S.C.A. § 1320a-7a(a),(b) (West Supp. 1987).
182. See 48 Fed. Reg. 38,827 (1983) (codified at 45 C.F.R. §§ 101.100-101.133(1987)). The

CMPL was not made expressly retroactive, but the Secretary of Health and Human Services
inferred congressional intent to do so from her perception that the CMPL "was conceived as
an alternative remedy to criminal prosecution." 48 Fed. Reg. at 38,828. The Fifth Circuit
noted that the Secretary avoided "Due Process problems that might arise from wholesale
retroactive application of the CMPL" by only applying the CMPL retroactively, to conduct
that would have violated the False Claims Act, 31 U.S.C.A. § 3729 (West 1983 & Supp. 1987)
(an individual who presents a false record or statement is subject to civil penalties, damages,
and court costs, at the time the false claim was submitted). See 48 Fed. Reg. 38,828-29; 45
C.F.R. § 101.114(b) (1987).

183. 802 F.2d 146 (5th Cir. Oct. 1986).
184. Id. at 148.
185. Id. at 147.
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3, 1984, the Deputy Inspector General for Civil Fraud notified
Griffon that the Department of Health and Human Services intended
to assess a $44,000 civil penalty under the CMPL. 8 6 The Inspector
General noted several aggravating factors, including the Louisiana
conviction. 87 After a hearing, an administrative law judge assessed
the $44,000 penalty against Griffon, concluding that the Inspector
General had demonstrated "by clear and convincing evidence," that
Griffon had submitted twenty-two false claims, that there were no
mitigating factors, and that the maximum penalty was appropriate."' a

Giving deference to the agency's construction of a statute, the
Fifth Circuit limited its review to whether the Secretary's interpre-
tation of the CMPL was reasonable.'8 9 The Secretary argued that the
CMPL was intended only to provide a procedural alternative to the
False Claims Act, and that most of the CMPL provisions are
procedural.1 90 As a result, the Secretary argued, the CMPL should
be characterized as procedural in nature for retroactivity purposes. 9'

The Fifth Circuit acknowledged that the CMPL appeared to be
procedural in nature and that most of the statutes are procedura 92

and also noted instances where the courts had found other civil
enforcement statutes to be procedural such that the statute would
apply to conduct which occurred before the effective date of the
act. 93 The court determined that the fundamental criterion to be
applied by a court is whether retroactive application of the statute
would "motivate a change in an individual's behavior or conduct."'' 94

The Fifth Circuit, therefore, concluded that the presumption against
retroactive application would prevent retroactive application of the
CMPL because individuals given notice of the CMPL penalty pro-
visions would take greater care to avoid such penalties. 195

186. Id. at 148.
187. Id.
188. Id.
189. Id.
190. Id. at 151.
191. Id. at 151, 153-54.
192. Id. at 151.
193. Id. See also Alexander v. Robinson, 756 F.2d 1153, 1156 (5th Cir. 1985) (section 113

of the Omnibus Reconciliation Act of 1981 is procedural and may be applied retroactively);
United States v. Blue Sea Line, 553 F.2d 445. 448 (5th Cir. 1977) ("[C]hanges in statute law
relating only to procedure are usually held immediately applicable to pending cases.").

194. 802 F.2d at 153.
195. Id. at 154.
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V. CONCLUSION

The opinions issued by the Fifth Circuit during the survey period
on jurisdictional conflicts, application of the exclusionary rule to
administrative proceedings, and administrative sanctions, although
noteworthy, were generally decided on established principles of ad-
ministrative law. In each case, the Fifth Circuit deferred to the role
of the regulatory agencies in preserving public health and safety
interests, while carefully scrutinizing the procedures utilized.




