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I. INTRODUCTION

In Exxon Corp. v. Chick Kam Choo,' Judge Gee, while reviewing
various aspects of the doctrine of maritime preemption of state law,
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made some telling comments about the explosive development of
liability theories in maritime law over the past forty years:

The final factor, stated baldly, is that the plaintiffs should
win personal injury or death maritime tort claims.
This concept points indiscriminately toward state or federal law
depending on the case. It was one important technique used by
the Supreme Court and lower courts during the 1950's and 1960's
to keep admiralty law in line with the land-slide revolution in tort
law .... Instead of constantly liberalizing maritime law, the
federal courts would allow state law to control if the result was
favorable to the plaintiff. Presently, this thumb-on-the-scales con-
cept is on the decline in maritime law. The old revolution is now
fixed as the new orthodoxy; and we have begun to doubt both
the wisdom of further change and our institutional competency
to undertake it.2

Adding some substance to Judge Gee's observation that the Fifth
Circuit doubts the wisdom of further change and is no longer fueled
primarily by result oriented jurisprudence are its decisions in the
admiralty field during the past survey period. The court, rather than
provide additional remedies, has ruled in favor of finality to litigation
in many areas: forum non conveniens, settlement agreements, the
Longshore and Harbor Workers' Compensation Act (LHWCA), and
indemnity and contribution. In all areas, the tone of the opinions
reflects a newfound reluctance to pursue judicial innovation if it
could increase the complexity of litigation or the difficulty of settle-
ment. In short, the decisions rendered by the Fifth Circuit in this
survey period reflect the court's approval and construction of rules
which facilitate settlement and finality in litigation.

II. PROCEDURE

The recent significant cases involving procedures in admiralty
may be conveniently grouped under the categories of forum non
conveniens, settlements, jury trials, countersecurity, removal, and
prejudgment interest. These categories are not "procedural" in the
Erie sense. Like most "procedural" issues, the rules blend into
substantive law and can determine the outcome of litigation.

2. Id. at 318-19.
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A. Forum Non Conveniens

In the case of Exxon Corp. v. Chick Kam Choo,3 the Fifth
Circuit upheld a federal district court injunction precluding the
plaintiff from refiling and relitigating her claims in a Texas state
court in Houston after the federal court in Houston had granted
defendant's motion for summary judgment denying plaintiff's Jones
Act, Death on the High Seas Act, and general maritime law claims
and had conditionally dismissed her remaining claims on the grounds
of forum non conveniens. 4 In so doing, a majority of the court held
that the general maritime law of forum non conveniens preempted
the application of the expansive Texas "open forum" statute in
personal injury and death cases.'

The procedural background for the case is extensive, involving
two prior appeals. 6 The plaintiff, Madame Choo, whose husband, a
shipwright, had been killed in Singapore in 1977 while repairing an
Exxon Corporation vessel, did not appeal from the federal district
court's original summary judgment and dismissal of her claims;
rather, she filed a belated rule 60(b) motion to obtain relief from
that judgment, which was denied, and from which she appealed
unavailingly to the Fifth Circuit. 7 Thereafter, when Madame Choo
refiled the same claims in a state district court, Exxon removed the
case to federal district court on diversity grounds.8 The federal district
court dismissed the case as res judicata and awarded sanctions against
plaintiff's lawyers. 9 Plaintiff appealed from the court's second deci-
sion, and the Fifth Circuit reversed, holding the removal improper
for lack of complete diversity.l° When the second case was remanded
to state court, Exxon brought a third independent action in the
federal district court and obtained both an injunction against the
state court proceeding as an interference with a prior federal court
judgment and a second award of sanctions against plaintiff's attor-
neys. 1 Plaintiff appealed.

3. Id. at 307.
4. Id. at 309.
5. Id. at 324.
6. Id. at 309.
7. Chick Kam Choo v. Exxon Corp., 699 F.2d 693 (5th Cir.), cert. denied, 464 U.S.

826 (1983) ("Choo I").
8. Chick Kam Choo v. Exxon Corp., 764 F.2d 1148, 1150 (5th Cir. 1985) ("Choo II").
9. Id.

10. Id. at 1153.
11. 817 F.2d at 309.
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In a scholarly opinion by Judge Gee, in which Chief Judge
Clark concurred and from which Judge Reavley dissented, the court
affirmed the permanent injunction but dissolved the sanctions.12 After
reviewing the factors which form maritime preemption analysis, a
majority of the panel held that the federal injunction did not violate
the Anti-Injunction Statute 3 and was a proper means of protecting
the federal judgment in Exxon's favor obtained in the plaintiff's first
action. 14 The court found that the first judgment bound all subsequent
proceedings in Houston courts, whether state or federal. 5

Judge Gee made short work of plaintiff's contention that because
the federal district court in the first case had first granted Exxon's
summary judgment under federal substantive law, it had inadvertently
deprived itself of jurisdiction to adjudicate the dismissal on forum
non conveniens grounds of plaintiff's remaining pendent claims. 16

Judge Gee pointed to the fact that plaintiff had not appealed from
the district court's first dismissal and to the plenary jurisdiction of
an admiralty court over maritime claims even after it determines that
foreign law applies.17

The court also rejected the plaintiff's second argument against
the injunction that one court's determination of forum non conven-
iens issues is not res judicata and does not bar a redetermination by
a different court. 8 The Fifth Circuit distinguished the decision in
Mizokami Brothers, Inc. v. Mobay Chemical Corp.,19 in which the
Sixth Circuit had permitted a federal district court in Missouri to
consider the forum non conveniens issue previously decided against
plaintiff by a federal district court in Arizona on the grounds that
Missouri might be a more convenient forum than Arizona.2 Plaintiff
Madame Choo could not point to any "underlying facts ' 2' which

12. Id. at 324-25.
13. 28 U.S.C. § 2283 (1982).
14. 817 F.2d at 309, 324-25.
15. Id. at 310.
16. Id. at 309-11.
17. Id.; see Schexnider v. McDermott Int'l, 817 F.2d 1159 (5th Cir. May 1987) (different

panel of the Fifth Circuit holding that dismissal on grounds of forum non conveniens of a
suit by an American seaman governed by Australian law was nevertheless an abuse of
discretion).

18. 817 F.2d at 311.
19. 660 F.2d 712 (6th Cir. 1981).
20. Id. at 716.
21. 817 F.2d at 312 (quoting Mizokami Bros., 660 F.2d at 716).
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would "materially alter the considerations underlying the previous
resolution". 22 Indeed it is difficult to imagine a presentation of facts
which would demonstrate that a state district court in Houston is a
more convenient forum than a federal district court in Houston.

Judge Gee then reached the central body of his opinion, in
which he reviewed the Texas "open-forum" law. 23 Plaintiff contended
that Texas had opened its courthouse doors to the world and had
rendered itself "the world's forum of final resort" in personal injury
and death cases, bypassing any forum non conveniens rule. 24 While
admitting that the question of whether to construe the Texas statute
so broadly was technically still open, 25 Judge Gee reviewed the Texas
Supreme Court opinion in the prior Jones Act forum non conveniens
case of Couch v. Chevron Internationar6 and the court's later grant
of a writ of error in McNutt v. Teledyne Industries27 and concluded
that Texas would likely "decline to acknowledge the doctrine of
forum non conveniens even in a maritime case governed by federal
law.' '28

The Fifth Circuit held such a rule unacceptable. 29 Judge Gee
pointed out that a state court's entertainment of a maritime case is
not independent but derivative under the "savings to suitors" clause0

and limited and constrained under the "reverse-Erie" doctrine which

22. 817 F.2d at 314. The court relied in part upon Pastewka v. Texaco, Inc., 565 F.2d
851 (3rd Cir. 1977) and then District Judge Ingraham's decision in Anastasiadis v. Mecom,
265 F. Supp. 959 (S.D. Tex. 1966), and distinguished Domingo v. States Marine Lines, 340
F. Supp. 811 (S.D.N.Y. 1972).

23. TEx. Crv. PPAc. & REM. CODE ANN. § 71.031 (Vernon 1986).
24. 817 F.2d at 314.
25. Id. Judge Gee noted that in personam jurisdiction requirements and due process

considerations may be involved "when a defendant is required to stand trial at the opposite
end of the earth from the location of witnesses, site of the accident, etc." Id. at n.8.

26. 682 S.W.2d 534 (Tex. 1984).
27. 693 S.W.2d 666 (Tex. App.-Dallas 1985, writ dism'd).
28. 817 F.2d at 315-16.
29. Judge Gee's concern may be grounded in a distaste for the unrestrained transconti-

nental case solicitation engaged in by some attorneys in the wake of the Bohpal disaster and
the Delta Airlines crash in Dallas, both of which generated adverse publicity for the legal
profession in Texas.

30. 28 U.S.C. § 1333(1) (1982). This clause provides:
The district courts shall have original jurisdiction, exclusive of the courts of the

States, of:
(1) Any civil case of admiralty or maritime jurisdiction, saving to suitors in all
cases all other remedies to which they are otherwise entitled.

19881
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requires state remedies under the "savings to suitors" clause to
conform to governing maritime standards.3 Judge Gee grouped the
various types of federal preemption cases around five factors,3 2 four
of which it applied to Madame Choo's claim:

1. State law may provide a detailed scheme to fill the gaps in
the maritime law;33

2. State police power may govern maritime matters of local and
overriding state concern;34

3. State law is preempted when its rules are inconsistent with
the uniformity required by "characteristic features" of maritime
law;35

4. State law is preempted when it impinges on international or
interstate relations, "inherently matters of federal competence;" '36

and
5. "The final factor, stated baldly, is that plaintiffs should win
personal injury or death maritime tort claims, ' 37 a factor which
the court refused to consider in the attempt to further the decline
of the "thumb-on-the-scales concept" in maritime law. 38

The court refused to accept plaintiff's argument that the "re-
verse-Erie" doctrine applied to permit the state court to use its own
procedure and bypass the arguably "procedural" doctrine of federal
forum non conveniens.3 9 The Texas "open forum" law, even if
"procedural," was simply in such basic conflict with maritime law
that state law was required to yield.40

Judge Gee went on to discuss some of the anomalies which
would occur from the "random, unpredictable availability of Texas
courts to foreign plaintiffs ' 4' unless the maritime doctrine of forum
non conveniens were held to preempt the state "open forum" law.
Judge Gee took the opportunity to criticize the Louisiana appellate

31. 817 F.2d at 316; see Offshore Logistics, Inc. v. Tallentire, 477 U.S. 207 (1986);
Southern Pac. Co. v. Jensen, 244 U.S. 205 (1917).

32. 817 F.2d at 317-19.
33. Id. at 317.
34. Id.
35. Id. at 317-18.
36. Id. at 318.
37. Id.
38. Id. at 318-19.
39. Id. at 319-21.
40. Id. at 319.
41. Id. at 321.
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court decision in Kassapas v. Akron Shipping Agency, 42 stating:
"We are concerned that two major maritime states in this Circuit
appear to be willing to disregard federal forum non conveniens
doctrine in maritime cases brought to their court." '4 3

Chief Judge Clark in his concurring opinion saw "no need to
raise or resolve questions of sovereignty, preemption, comity or res
judicata," given the clear power of a federal court to order disgrun-
tled litigants to abide by its final, binding order." However, because
neither Judge Gee nor Judge Reavley agreed that the matter could
be resolved without passing on those issues, Judge Clark joined with
Judge Gee in holding that the maritime law preempted the inconsis-
tent exercise of state court jurisdiction. 45

Judge Reavley dissented on grounds that the decision went too
far in nullifying the Texas open forum law in admiralty cases, and
invited the Supreme Court to decide whether the uniformity required
by federal maritime law extended so far.46 Judge Reavley's invitation
has been accepted by the United States Supreme Court which recently
granted certiorari in this case to address the questions of res judicata
issue preclusion in forum non conveniens cases. 47

In Syndicate 420 at Lloyd's London v. Early American Insurance
Co.,48 an insurance case spawned by the Louisiana Direct Action
Statute, 49 forum non conveniens proved a useful sword permitting
the district judge, likened by Judge Brown to Hercules, "to slay this
Hydra of litigation" by conditionally sending back to Britain the
claims, counterclaims, and cross-claims of forty-five separate insur-
ers.50 Five insurers or groups of insurers were principally involved:
(1) Early American Insurance Company (Early American), bankrupt
marine insurer of Louisiana vessels; (2) World American Underwriters

42. 485 So. 2d 565 (La. Ct. App.), writ denied, 488 So. 2d 203 (La.), cert. denied, -

U.S.- , 107 S. Ct. 422, 93 L. Ed. 2d 372 (1986).
43. 817 F.2d at 324.
44. Id. at 325.
45. Id.
46. Id. at 325-26.
47. See also the Ninth Circuit decision in Zipfel v. Haliburton, 820 F.2d 1938 (9th Cir.

1987) (apparently in conflict with Exxon v. Chick Kam Choo).
48. 796 F.2d 821 (5th Cir. Aug. 1986).
49. LA. REv. STAT. ANN. § 22:655 (West 1978); For an extended discussion of this statute,

see Crown Zellerbach Corp. v. Ingram Indus., 783 F,2d 1296 (5th Cir. 1986) (en banc), cert.
denied, -U.S.-, 107 S. Ct. 87, 93 L. Ed. 2d 40 (1986).

50. 796 F.2d at 823.
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(World), agent of Early American in placing insurance and reinsur-
ance in the London market; (3) A.W. Knott Becker & Scott (KBS),
an insurance broker dealing with underwriters at Lloyds, and under-
going liquidation proceedings itself; (4) Syndicate 420 at Lloyd's of
London (Syndicate 420), an unincorporated underwriting association;
and (5) two groups of Errors and Omissions (E & 0) insurers of
KBS.1l

The factual background of the case is complicated by the finan-
cial difficulties of two insurance companies. When Early American's
prior marine reinsurer, Edinburgh Insurance Company, underwent
voluntary liquidation, Early American requested its agent, World, to
obtain 100%'0 reinsurance of its entire marine portfolio.5 2 World
contacted KBS which circulated a slip setting forth the risk to be
underwritten at Lloyd's." KBS obtained the subscription of Syndicate
420's underwriters to the risk which authorized KBS to issue a cover
note to Early American to reinsure certain risks. KBS issued the
cover note to an intermediary, Channel Underwriters (Channel),
which in turn issued the cover note to World.14

When Early American experienced financial difficulties, Syndi-
cate 420 filed a rule 9(h) maritime complaint for declaratory relief
against World, Early American, Channel, and KBS in the Eastern
District of Louisiana, seeking a declaration of nonliability to Early
American on a policy guarantee contained in the KBS cover note,
and alternatively, seeking indemnity from World and Channel."
Syndicate 420 alleged that the KBS "slip" misrepresented the risk
underwritten because it failed to disclose that: (1) Early American
had an adverse loss ratio; (2) Early American planned to reinsure its
entire portfolio and keep none of the risk; and (3) the cover note
would reinsure Early American on a primary loss basis, not as a
layer of reinsurance.5 6 World cross-claimed against co-defendant KBS

51. Id. at 823-25. For those who are not familiar with Lloyd's, Judge Brown's opinion
contains a description of the manner in which risks are underwritten on the floor of Lloyd's
by means of a slip describing the material terms of the risk and signed by different underwriters
to signify their acceptance of a specified portion of the risk. Id. at 824. Nondisclosure of facts
pertinent and material to the risks violates the duty of utmost good faith necessitated by the
rapid risk assumption process, and renders the policies issued on the risk void ab initio. Id.

52. Id. at 824.
53. Id. at 824-25.
54. Id. at 825.
55. Id.
56. Id.
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for indemnity, as did Early American, which also filed a cross-claim
against World and a counterclaim against the plaintiff.5 7

KBS had obtained its professional indemnity policy, covering
errors and omissions, from Lloyd's, subscribed in two separate covers
by twenty-nine and forty separate insurers, respectively." Accord-
ingly, plaintiff Syndicate 420 filed a direct action against these sixty-
nine brokers under the Louisiana Direct Action Statute and KBS and
its E & 0 underwriters moved to dismiss.5 9

Footnoting the twelve labors of Hercules to orient those with
scant knowledge or memory of classical mythology, 60 Judge Brown
in his opinion proceeded to summarize the district judge's monu-
mental labor to dispose of the unmanageable case by use of in
personam jurisdiction requirements and a forum non conveniens
analysis.

6'

The district court found that English law would govern the terms
of KBS's errors and omissions policies, and recognized that an
adequate alternate forum existed in the London Commercial Court
where the E & 0 underwriters had instituted declaratory judgment
proceedings against KBS, seeking a declaration that their E & 0
policies were void and in the alternative, that their E & 0 policies
did not cover the claims made by Syndicate 420 and others in
Louisiana.62 The district court accordingly dismissed the direct action
suits against the sixty-nine E & 0 underwriters, but retained Syndicate
420's primary action for rescission, indemnity, and damages against
Early American, World, Channel, and KBS. 63

In his opinion, Judge Brown found the British forum adequate,
even though British law permits assertion of certain policy violations
as a defense which would not be available to an E & 0 underwriter
under the Louisiana Direct Action Statute 4 Quoting from Piper
Aircraft Co. v. Reyno65 as support, Judge Brown stated that the
difference in substantive law between Louisiana and Britain "should

57. Id.
58. Id. at 825-26.
59. Id. at 826.
60. Id. at 826 n.7.
61. Id. at 823, 826.
62. Id. at 826-27.
63. Id. at 827 n.9.
64. Id. at 828-29.
65. 454 U.S. 235, 259 (1981).
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not be given conclusive or even substantial weight in the forum non
conveniens inquiry." 6 The remedies available in London were ade-
quate. 67

World, Early American, Channel, and Syndicate 420 also ob-
jected to the dismissal of Syndicate 420's direct action claim on the
grounds that the British forum was unavailable to them.68 They
asserted that they were not "proper parties" under British law and
lacked standing to intervene in the declaratory judgment suit filed
by the E & 0 underwriters against KBS in the London Commercial
Court. 69 The district court attempted to address this problem by
entering an order of dismissal upon condition that E & 0 underwriters
not contest intervention. 70 Judge Brown went further to insure the
claimants' access to the London Commercial Court by conditioning
dismissal not upon the E & 0 underwriter's failure to contest
intervention, but upon the willingness of the English courts to permit
the joinder or intervention of the interested parties. 71

Judge Brown observed that courts confronted with a forum non
conveniens claim are bound by Gulf Oil Co. v. Gilbert72 and Piper
Aircraft Co. v. Reyno 73 to consider certain private and public interest
factors, which he summarized as follows:

A. Private:

(1) the relative ease of access to sources of proof;
(2) the availability of compulsory process to secure the atten-
dance of witnesses;
(3) the cost of attendance for willing witnesses;
(4) all other practical problems that make trial of a case easy,
expeditious and inexpensive. 74

B. Public:

(1) the administrative difficulties flowing from court congestion;

66. 796 F.2d at 829.
67. Id.
68. Id.
69. Id.
70. Id.
71. Id. at 830.
72. 330 U.S. 501, 504 (1947).
73. 454 U.S. 235, 257 (1981).
74. 796 F.2d at 831.
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(2) the local interest in having localized controversies decided at
home;
(3) the familiarity of the forum with the law that will govern
the case;
(4) the avoidance of unnecessary problems of conflict of laws or
the application of foreign law. 7

In finding the private and public interest persuasive in favor of
dismissal, the court stated:

This litigation has been described as a hydra precisely because
its many claims, permutations and parties are reminiscent of that
mythical monster. The administrative difficulties it poses if it
remains on the docket in the Eastern District are tremendous and
do much to persuade us, from a public interest standpoint, that
the British forum is more appropriate for the resolution of this
dispute.

76

In sum, British law governed the construction of the E & 0 policies,
and the issue of their validity should be litigated in Britain.77

One unusual procedural nuance developed in the forum non
conveniens doctrine in the current survey period. In Newball v.
Offshore Logistics International,71 a Columbian seaman filed a claim
for personal injuries sustained in Brazilian waters, against a Pana-
manian shipowner under charter to a Brazilian Company. Plaintiff
failed, pending his appeal, to obtain a rule 62(d) stay of the district
court order of dismissal. 79 That order of dismissal, in addition to the
usual conditions governing the willingness of the defendant to respond
to suit in a foreign forum, provided that if the plaintiff did not file
suit in Panama, Columbia, or Brazil within ninety days, the order
of dismissal could be made final by the defendants.8 0 The plaintiff
appealed the order of dismissal, which was affirmed in an unpub-
lished Fifth Circuit opinion. On remand, the district court, over a
year after the original order, modified the order and extended the
ninety-day period for plaintiff to file suit in a foreign forum.,
Defendant then appealed the district court's modification of the order

75. Id.
76. Id.
77. Id. at 831-32.
78. 803 F.2d 821 (5th Cir. Oct. 1986).
79. Id. at 823-24.
80. Id. at 824.
81. Id.
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and its extension of time for plaintiff to file in a foreign forum .82

The Fifth Circuit held: (1) the original conditional order was
final;83 (2) the ninety-day period was not tolled by plaintiff's appeal;8

(3) it was necessary for plaintiff to have obtained a stay under
Federal Rule of Civil Procedure 62(d) for the ninety-day period to
have tolled;85 (4) the one-year period for a rule 60(b) motion to
modify the judgment for excusable neglect had expired before the
district court granted the requested extension;8 6 and (5) the district
court lacked authority to modify the order. 7 Accordingly, the Fifth
Circuit reversed the district court's order extending the time and
remanded the case for entry of a straightforward order of dismissal. 88

B. Settlement

The Fifth Circuit rendered decisions in the current survey period
which reflect its attempt to make settlements final and to prevent
"settler's remorse" from overturning settlement agreements which
can clear dockets, even though unanticipated difficulties develop.

In Golden Panagia Steamship, Inc. v. Panama Canal Commis-
sion,8 9 a shipowner's lawyer absconded with the funds paid by the
United States to settle a Panamanian district court consent judgment
for $195,318.50 disposing of the shipowner's Panama Canal collision
claim. 90 The Panamanian district court consent judgment had pro-
vided that Henry L. Newell, attorney for the plaintiff Golden Panagia
Steamship, Inc., should receive the money, and he did, but he did
not turn the money over to his client, the settling shipowner. 91 Some
eight months later, Golden Panagia filed its first suit against the
Panama Canal Commission and the United States, alleging negligent
issuance of a check made payable to the attorney rather than to the
plaintiff and the attorney's lack of authority to settle the case. 92

82. Id.
83. Id. at 826.
84. Id. at 826-27.
85. Id. at 826.
86. Id. at 827.
87. Id.
88. Id.
89. 791 F.2d 1191 (5th Cir. June 1986).
90. Id. at 1193.
91. Id. at 1193-94.
92. Id. at 1193.
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Plaintiff sought reinstatement of its "settled" case because of fraud
or, alternatively, a second judgment for $195,318.50. 91

The district court found that it lacked jurisdiction and granted
the government's motion to dismiss. This ruling was appealed and
stayed pending resolution of Golden Panagia's second suit, which
was filed after Golden Panagia had exhausted its administrative
remedies before the Federal Tort Claims Board.94 The second suit
was filed in the same federal district court as the first, but against
the United States Department of Justice and the United States for
negligence under the Federal Tort Claims Act. 95

In a bench trial, the same district judge found that Newell had
acted with apparent authority and that the government was not
negligent; the court rendered judgment in favor of the United States.9

Golden Panagia appealed and the Fifth Circuit consolidated the two
cases.

97

The Fifth Circuit adopted the opinion of the district court
dismissing Golden Panagia's first action for reinstatement of its
collision suit. 98 Since the first action was not brought in the court
"in which the judgment was rendered," as required by rule 60(b),
the court lacked subject matter jurisdiction." The United States
district court had buttressed its dismissal by noting that although the
United States had generally accepted tort liability under the Federal
Tort Claims Act, it had specifically excluded from such acceptance
any claim arising from the activities of the Panama Canal Company,
leaving plaintiff with only administrative remedies under the Panama
Canal Act of 1979, which remedies had not been exhausted.' °°

The district court had also made extensive findings of fact
supporting Newell's apparent authority-findings which explain the
background of the Panamanian case and perhaps Newell's temptation
to abscond.10 Judge Goldberg, in his opinion for the court, noted
that Golden Panagia's collision suit was settled during the "hectic"

93. Id.
94. Id. at 1193-94.
95. Id.
96. Id. at 1194.
97. Id.
98. Id.
99. Id.

100. Id.
101. Id. at 1195-97.
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thirty-month "wind up" period prior to March 31, 1982, when the
jurisdiction of the United States' courts ended in Panama, 0 2 and he
set out the extensive negotiations, telexes, correspondence, and dep-
osition testimony which cloaked Newell with apparent authority to
settle the case.10 3

In a lengthy footnote, Judge Goldberg rejected Golden Panagia's
argument that Cia Anon Venezolana de Navegacion v. Harris'°4

established the proposition that "federal jurisprudence requires actual
authority for a settlement to be binding,"105 citing the same case for
its rebutting argument that "if such a position is meritorious, an
attorney could never rely on the word of opposing counsel in deter-
mining authority."' 6 The Fifth Circuit further upheld the district
court's findings that the government did not violate its duty of due
care which extended only to foreseeable acts and that Newell's
thievery was unforeseeable. 0 7

As Judge Goldberg summarized, "[t]his is one of those unfor-
tunate cases in which neither party has really done anything wrong.
The real culprit, Henry Newell, is not before this court."'' 08 Judge
Goldberg then added the final keynote to this peculiar case:

Consistent with its theory that there was no valid settlement,
and that the stolen funds still belonged to the Government, Golden
Panagia has declined to bring suit against Newell. Counsel for
Golden Panagia informed this court at oral argument that Newell
is now, in any event, dead. A Higher Court thus has jurisdiction
over Henry Newell, and we are confident that any sins he may
have committed will be dealt with appropriately there. See Mat-
thew 25:41-46 (explaining Final Judgment procedures). 19

One can conceive of no judgment as final as the one to which Judge
Goldberg refers, but the Fifth Circuit's decision in the Golden
Panagia case and other cases decided in this survey period reflect a
trend to make settlements as final as mortally possible.

In Stipelcovich v. Sand Dollar Marine,"0 the Fifth Circuit pre-
served a wrongful death claim settlement between numerous parties

102. Id. at 1195.
103. Id. at 1195-97.
104. 374 F.2d 33 (5th Cir. 1967).
105. 791 F.2d at 1197-98 n.5.
106. 374 F.2d at 35-36.
107. 791 F.2d at 1198-1200.
108. Id. at 1199.
109. Id. at n.7.
110. 805 F.2d 599 (5th Cir. Dec. 1986).
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by affirming a district court's ruling that a settlement agreement was
severable and enforceable despite the fact that one settling defendant
failed to pay."' The plaintiff, widow of a supply boat captain lost
at sea, filed a wrongful death suit under the Jones Act"2 and general
maritime law against the "vessel interests," comprised of the dece-
dent's employer, Sand Dollar Marine, Inc. (Sand Dollar) and others,
including Early American Insurance Company, and against the "rig
interests," comprised of Union Oil Company, Inc. and Union Oil
Company of California (Union), Blocker Drilling and Marine Co.
(Blocker), and third-party defendant, John Lyle, Inc., and its insurer,
National Union Fire Insurance Co. (Lyle)." 3 Before trial, the vessel
interests settled for $150,000.114 The rig interests settled for $50,000,
to be paid equally by Union, Blocker, and Lyle." 5 The settlements
were dictated into the record on the morning of the scheduled trial
by the plaintiff's attorney." 6 Subsequently, four settlement drafts
were issued: Early American's draft for $150,000 for the vessel
interests and three checks of $16,666.33 each for the rig interests."'
To avoid duplicity of effort, one settlement agreement was executed,
releasing all defendants, and the case was dismissed.,"

Early American's draft was dishonored because of a receivership
proceeding in Alabama.' 19 Plaintiff then obtained a final consent
judgment from the district court against Early American for
$150,000.120 When Early American was placed in receivership, plain-
tiff was prevented from executing on that judgment, so she hired
new counsel and moved to reinstate her case.' 2' The district court
ruled that there were two settlements, not one, that the settlement
for the rig interests was separate from the settlement for the vessel
interests, and that the rig interests' settlement agreement was enforce-
able.' 22 The district court denied the plaintiff's motion. 123

111. Id. at 602-03.
112. 46 U.S.C. app. § 688 (1982).
113. 805 F.2d at 602.
114. Id. at 602.
115. Id.
116. Id. at 602-04.
117. Id. at 602.
118. Id.
119. Id. at 602-03; see Syndicate 420 at Lloyd's London v. Early Amer. Ins. Co., 796

F.2d 821 (5th Cir. Aug. 1986), discussed, supra notes 48-71 and accompanying text, for a
perusal of some of the extensive litigation generated by Early American's demise.

120. 805 F.2d at 603.
121. Id.
122. Id.
123. Id.
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The Fifth Circuit affirmed the district court's interpretation of
the settlement agreements. 24 Curiously, the Fifth Circuit stated that
the settlement was to be construed under Louisiana law. 2

1 In any
event, the dictation of the terms of the settlement agreements into
the record reflects two separate settlements, one with the vessel
interests and one with the rig interests. 26

First, the Fifth Circuit refused to permit plaintiff to reopen her
case against the vessel interests whose draft had been dishonored
because the widow had elected to enforce her breached settlement
agreement with vessel interests by obtaining a judgment.' 27 Secondly,
the Fifth Circuit refused to permit the plaintiff to set aside the
settlement with the rig interests, although it did review the fairness
of the agreement for this "ward of the admiralty."'' 2 Since plaintiff
had been represented and advised by her own independent counsel,
the court held the agreement settling the widow's claim against the
rig interests to be valid and dispositive. 29

In a case of first impression, Wiedemann & Fransen, A.P.L.C.
v. Hollywood Marine, Inc., 1° the Fifth Circuit upheld a district
court's dismissal of a diversity suit brought by a seaman's attorneys
against the seaman's employer alleging tortious interference with the
attorneys' contingency fee contract with the injured seaman regarding
his Jones Act claim.' Some time after his attorneys had filed his
Jones Act suit, the seaman met privately, without counsel, with his
employer's claims department in Texas and settled his claim.3 2 The

123. Id.
124. Id.
125. Id. at 603 n.4. Under the authority of Mid-South Towing Co. v. Har-Win, Inc., 733

F.2d 386, 389 (5th Cir. 1984), cited by the court, questions regarding the enforceability or
validity of settlement agreements are determined by federal law in cases where the substantive
rights and liabilities of the parties derive from federal law. See also Zim Israel Navigation Co.
v. Special Carriers, 800 F.2d 1392, 1394 (5th Cir. Sept. 1986) (a more recent application of
the above rule). It is not apparent how the application of maritime or state law would make
any difference in the court's disposition of the case.

126. 805 F.2d at 603-04.
127. Id. at 605.
128. Id. at 606.
129. Id.
130. 811 F.2d 864 (5th Cir. Feb.), cert. denied, - U.S. -, 108 S. Ct. 142, 98 L.

Ed. 2d 99 (1987).
131. Id. at 865.
132. Id.
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district court dismissed the attorneys' tort suit and the attorneys
appealed.'33

Assuming, without deciding, that the contingency fee contract
was a maritime contract, the Fifth Circuit held that there was no
maritime tort of tortious interference with such a contract under the
traditional "locality" test of Executive Jet Aviation v. City of
Cleveland.3 4 Accordingly, the court applied Louisiana law to its
diversity case, discerned that Louisiana had not yet recognized a
cause of action for tortious interference with contractual relations,
refused to certify the question to the Louisiana Supreme Court, and
affirmed the district court's dismissal. 135

It would appear that the admiralty's historical scrutiny of con-
tracts entered into by "wards of the admiralty" would have permitted
the court to apply maritime rather than state law and to review the
settlement, the release, and the seaman's contingency fee contract.
Instead, the Fifth Circuit chose to apply state law and not to expand
the theories under which settled matters could continue to be litigated
in federal courts.

In another case of first impression, Downs v. Director, Office
of Workers Compensation,3 6 the Fifth Circuit upheld the finality of
an agreed settlement of a longshoreman's claim for further compen-
sation benefits.' Mr. Downs, the longshoreman, became dissatisfied
when his benefit payments ceased upon his return to work, claimed
a continuing disability as a result of his accident, and filed for further
compensation. 138 In due course, his claim was settled with the ap-
proval of the administrative law judge.3 9 Although Downs filed two
motions for reconsideration within a few months of the administrative
law judge's approval, he did not appeal from either the order
approving settlement or the orders denying reconsideration; 1

40 those
orders became final. 141 However, when the administrative law judge

133. Id.
134. 409 U.S. 249, 254 (1972) ("[M]aritime tort jurisdiction of the federal courts is

determined by the locality of the accident and . . . governs only those torts occurring on the
navigable waters of the United States.").

135. 811 F.2d at 866.
136. 803 F.2d 193 (5th Cir. Oct. 1986).
137. Id. at 194.
138. Id. at 195.
139. Id.
140. Id.
141. Id. Such orders become final under the terms of 33 U.S.C. § 921(a) (1982).

19881 267



TEXAS TECH LAW REVIEW

dismissed Downs' subsequent request for modification, Downs did
appeal to the Benefits Review Board, which affirmed the administra-
tive law judge's dismissal.142

On appeal, the Fifth Circuit affirmed and held that new section
922 of the Longshore & Harbor Workers' Compensation Act
(LHWCA) 43 does not give the administrative law judge jurisdiction
over a request for modification after the settlement order becomes
final.'" As background, the Fifth Circuit discussed its prior decision
in Ingalls Shipbuilding Division v. White,145 in which it ruled that
although the deputy commissioner had authority under section
908(i)(A) to approve settlement, the administrative law judge did not.
The court noted that neither the board nor any of the other courts
of appeals had adopted its Ingalls Shipbuilding rule.146

Congress evidently did not like it either. The 1984 congressional
amendments to the LHWCA amended section 908(i)(A) specifically
to permit approval of settlement by the administrative law judge. 147

In addition, Congress amended section 922 to provide: "This section
does not authorize the modification of settlements.' 14 8

The Fifth Circuit retroactively applied the 1984 amendment
which authorizes the administrative law judge to enter a settlement
order approving lump sum settlements. 49 However, because of spe-
cific limiting language in the Amendment Act, the court could not
retroactively apply the amended section 922 to prohibit modification
of the settlement, and was forced to rely upon policy considerations
under the unamended statute to reach the same result. 50 The court
noted that the question of whether a settlement was subject to
modification under the unamended section 922 was an issue of first
impression in all circuits., 5

142. 803 F.2d at 195-96.
143. 33 U.S.C. § 922 (Supp. III 1985).
144. 803 F.2d at 197.
145. 681 F.2d 275 (5th Cir. 1982), overruled in part on other grounds, Newpark Shipbuilding

& Repair, Inc. v. Roundtree, 723 F.2d 399 (5th Cir. 1984) (en banc), cert. denied, 469 U.S.
818 (1985).

146. 803 F.2d at 198 n.10.
147. Pub. L. No. 98-426, § 8(f), 98 Stat. 1639, 1646 (1984) (codified as amended at 33

U.S.C. § 908(i)(1) (Supp. 111 1985)).
148. See 33 U.S.C. § 922 (Supp. III 1985).
149. 803 F.2d at 198.
150. Id. at 199-200.
151. Id. at 200.
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Judge Hill, in his opinion, stated that "[t]o allow reopening of
final settlements through section 922 actions could create uncertainty
as to an employer's release from liability and thereby promote
reluctance to settle claims. Such a result would frustrate the very
purpose of section 908(i), i.e. the fair and just settlement of claims
in the employee's best interest.115 2 The Fifth Circuit accordingly
followed the decision of the Benefits Review Board in Lambert v.
Atlantic & Gulf Stevedores,'53 holding that a section 908(i)(A) settle-
ment is not subject to modification pursuant to section 922.'1 4 Judge
Hill noted that permitting such modifications would "frustrate the
purpose of section 908(i) and lead to endless re-litigation of claims."' 55

The Fifth Circuit, by favoring the finality rule, has strongly endorsed
both the position of the Benefits Review Board and the 1984 con-
gressional amendments to the LHWCA.

C. Jury Trial

The Fifth Circuit continued its attempt to clarify the elusive
rights of maritime plaintiffs and defendants to jury trials in hybrid
admiralty and diversity cases. 5 6

In Durden v. Exxon Corporation,5 7 a tugboat captain sued his
employer, a second vessel, and her owner for personal injuries
allegedly sustained when he slipped and fell while attempting to
clamber across moored barges, reach the bank, and remove himself
from harm's way.'58 The captain attempted his flight to safety when
the M/V Sanko Prestige was making what appeared to him to be an
ominous approach to the bend where the fleeting area was located. ' 9

As events turned out, the M/V Sanko Prestige passed without doing
damage to the barges or the tug. 16

The plaintiff Durden, three months after settling his Jones Act
claim with his employer, filed an action for personal injuries against

152. Id.
153. 17 Ben. Rev. Bd. Serv. (MB) 68 (1985).
154. 803 F.2d at 201.
155. Id. at 200.
156. See Note, The Jury on the Quarterdeck: The Effect of Pleading Admiralty Jurisdiction

When a Proceeding Turns Hybrid, 63 TEx. L. Rv., 533, 536-38, 545-47 (1984); see also,
Caplan, Federal Rule 9(h) Designation and Jury Trial, 22 S. TEX. L.J. 565 (1981).

157. 803 F.2d 845 (5th Cir. Nov. 1986).
158. Id. at 846-47.
159. Id. at 847.
160. Id.
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the M/V Sanko Prestige in rem, and against her owner, Dominance
Shipping, Inc., and her operator Exxon Corporation, in personam. 6'

A year and a half later, he amended to bring in his Jones Act
employer whom he had released. 62 He alleged both admiralty and
diversity jurisdiction, and prayed for a jury trial.' 63

At the close of plaintiff's evidence, the district court, relying on
plaintiff's release, directed a verdict for plaintiff's employer on the
Jones Act claim, dismissed the jury, and proceeded with a bench
trial of the remaining admiralty case, in which the court exonerated
the remaining defendants because the cause of plaintiff's injury was
his "sincere, but mistaken and unreasonable, belief that a collision
was imminent."''

The Fifth Circuit upheld the district court's directed verdict on
the Jones Act case and subsequent bench trial, noting that the
plaintiff's in rem procedure, even without the identification of the
action as an admiralty and maritime claim under Federal Rule of
Civil Procedure 9(h), reflected the plaintiff's election to bring the
suit in admiralty. 65 Citing T.N.T. Marine Service v. Weaver Shipyard
& Drydock,'1 the Fifth Circuit observed, "the time has not yet come
when a plaintiff is entitled to a jury in every admiralty action."' 67

Nor has the time yet come when a defendant is entitled to a
jury trial just because the plaintiff is, as the case of Rachal v. Ingram
Corp. 6 reflects. The general understanding of the rule in the Fifth
Circuit had been that if the plaintiff initially brought his action at
law and demanded a jury trial, the seaman would not be permitted
to redesignate his action as a rule 9(h) admiralty and maritime claim
and deprive the defendant of a jury trial without the defendant's
consent. 69

161. Id.
162. Id.
163. Id.
164. Id.
165. Id. at 848-49.
166. 702 F.2d 585, 587-88 (5th Cir.), cert. denied, 464 U.S. 847 (1983).
167. 803 F.2d at 849.
168. 795 F.2d 1210 (5th Cir. Aug. 1986).
169. Johnson v. Penrod Drilling Co., 469 F.2d 897 (5th Cir. 1972), on reh'g, 510 F.2d

234 (5th Cir. 1975), cert. denied, 423 U.S. 839 (1975), overruled on other grounds, Culver v.
Slater Boat Co., 688 F.2d 280 (5th Cir. 1982) (en banc), cert. denied sub nom. Reederei v.
Byrd, 467 U.S. 1252 (1984).
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Mr. Rachal, a personal injury plaintiff, sued his employer under
the Jones Act and general maritime law, demanded a jury trial, and
joined as a nondiverse defendant A & P Boat Rentals, which had
transported him to shore after his injury.'70 Plaintiff did not make
a rule 9(h) designation in his complaint, nor allege that he was
proceeding in admiralty, although his cover sheet inconsistently re-
flected both a rule 9(h) identification of his claim and a request for
jury trial.'7 ' Defendant Ingram Corporation, in its answer, denied
Rachal's right to a jury trial. 72 When the plaintiff filed an amended
complaint designating his action as one in admiralty under rule 9(h),
defendant Ingram reversed itself and asserted a right to jury trial,
which the district court struck on plaintiff's motion.'73 Even though
A & P Boat Rentals settled and its dismissal created complete
diversity, the district court proceeded in a bench trial to find defen-
dant Ingram negligent and responsible for seventy-five percent of
plaintiff's damages. 74

The Fifth Circuit affirmed the district court's procedure, holding
that defendant had no seventh amendment right to a jury trial in an
admiralty case. 1

7  The court distinguished the rule established in
Johnson v. Penrod Drilling Co. 76 because in that case, complete
diversity existed and afforded a basis for defendant's right to a jury
trial independently of Federal Rule of Civil Procedure 39(a). 77 Ac-

170. 795 F.2d at 1211-12.
171. Id. at 1212. In Gilmore v. Waterman Steamship Corp., 790 F.2d 1244 (5th Cir. June

1986), the Fifth Circuit had followed the case of T.N.T. Marine Serv. v. Weaver Shipyard &
Drydock, 702 F.2d 583 (5th Cir.), cert. denied, 464 U.S. 847 (1983), holding that a plaintiff's
joinder of claims asserted under diversity jurisdiction with claims cognizable only in admiralty
resulted in an election to proceed in admiralty without a jury trial. See also Tallentire v.
Offshore Logistics, 800 F.2d 1390, 1391 (5th Cir. Sept. 1987), in which Mrs. Tallentire, on
remand by the Supreme Court of her death claim under DOSHA, was denied a jury retrial
of her damages.

172. 795 F.2d at 1212.
173. Id.
174. Id. No allocation of fault against A & P Boat Rentals was mentioned by the court.
175. Id. at 1213-14.
176. 469 F.2d 897 (5th Cir. 1972), on reh'g, 510 F.2d 234 (5th Cir. 1975), cert. denied,

423 U.S. 839 (1975), overruled on other grounds, Culver v. Slater Boat Co., 688 F.2d 280
(5th Cir. 1982) (en banc), cert. denied sub nom. Reederei v. Byrd, 467 U.S. 1252 (1984); see
supra text accompanying note 169.

177. 795 F.2d at 1215-16. Rule 39(a) provides in part:
The trial of all issues so demanded shall be by jury, unless (I) the parties or their

attorneys of record, by written stipulation filed with the court or by an oral stipulation
made in open court and entered in the record, consent to trial by the court . . . or
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cording to the Fifth Circuit, rule 39(a) only limits a party's right to
a jury trial. 78

The Fifth Circuit observed that in the absence of diversity,
plaintiff Rachal was permitted his civil action and his jury demand
under the Jones Act.179 However, the court noted that absent ambush
or other factors, a plaintiff should be permitted to amend his
complaint to plead in admiralty with waiver of his jury demand. 80

The fact that the nondiverse codefendant, A & P Rentals, subse-
quently settled and was dismissed was found to have created diversity
too late to give the remaining defendant, Ingram Corporation, a
right to a jury trial. 8 ' Diversity was created only after the plaintiff
had already amended his complaint to sound in admiralty and
defendant's jury demand had already been properly stricken. 82

Although the court noted that the case had taken some "pro-
cedural twists that may not occur in future cases,"'8 3 it is noteworthy
because of its restrictive reading of Johnson v. Penrod Drilling Co.

D. Countersecurity

Unwary litigants who file claims in admiralty and require security
are sometimes surprised by Rule E(7) of the Supplemental Rules for
Certain Admiralty and Maritime Claims, Federal Rules of Civil
Procedure, which provide that a counterclaimant may also obtain
security. '4 In Titan Navigation v. Timsco, Inc.,8' Titan Navigation
(Titan), a vessel owner who had leased from Marine Leasing certain
computer hardware and software systems for vessels furnished by
Timsco, Inc. (Timsco), sued Timsco and Marine Leasing for rescission
of the contract and damages claiming the computers were faulty. 186

Marine Leasing and Timsco counterclaimed to enforce the contract

(2) the court upon motion or of its own initiative finds that a right of trial by jury
of some or all of those issues does not exist under the Constitution or statutes of
the United States.

FED. R. Cir. P. 39(a).
178. 795 F.2d at 1215, 1217.
179. Id. at 1217.
180. Id.
181. Id.
182. Id.
183. Id. at 1217 n.ll.
184. FED. R. CrV. P. E(7).
185. 808 F.2d 400 (5th Cir. Jan. 1987).
186. Id. at 401.
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and initiated an action in rem to arrest Titan's vessels.' 87 Titan
secured the release of its vessels by posting security. 188 Titan coun-
terclaimed alleging various nonadmiralty claims, including breach of
contract, misrepresentation, violation of the Texas Deceptive Trade
Practices Act, breach of warranty, breach of indemnity, and viola-
tions of the Texas Uniform Commercial Code. 18 9 Titan requested and
obtained an order that Timsco and Marine Leasing post counterse-
curity under supplemental rule E(7), or release the security posted
by Titan. 9'

After noting briefly that the countersecurity order was appeal-
able, 19' the Fifth Circuit held that the countersecurity provisions of
rule E(7) could be invoked by Titan against the maritime lien claimant
Marine Leasing, despite the fact that Titan's counterclaim involved
only diversity and federal question jurisdiction and was not based in
admiralty. 192 The court stated it was guided by Judge Finley's schol-
arly opinion in Leather's Best, Inc. v. S.S. Mormaclynx. 93 The court
noted that the countersecurity requirement may be excused "for
cause shown," the determination of which is relegated to the sound
discretion of the district court, and categorized those maritime claims
in which the countersecurity requirement would not be permitted:

1. seamen's cases;
2. a party financially unable to post countersecurity; and
3. frivolous or unmeritorious counterclaims advanced solely to
secure negotiating advantage. 94

Holding that the court should be guided by the equitable purposes
of the rule, and should weigh the burden of posting countersecurity
against the potential injustice of requiring the counterclaimant to
post security without affording reciprocal protection, Judge Politz
stated: "We believe the guidon for this analysis is the court's obli-
gation to preserve the integrity of maritime liens. These vintage

187. Id.
188. Id.
189. Id. at 401-02.
190. Id. at 402.
191. Id.; see Incas & Monterey Printing & Packaging v. M/V Sang Jin, 747 F.2d 958 (5th

Cir. 1984), cert. denied sub nom. Van Weelde Bros. Shipping v. I.N.C.A.S., 471 U.S. 1117
(1985).

192. 808 F.2d at 402.
193. 451 F.2d 800 (2d Cir. 1971).
194. 808 F.2d at 403-04.

1988]



TEXAS TECH LA W REVIEW

security devices endure and are protected because of their commercial
usefulness."1 95

Referring to Justice Brandeis' reasoning that a rigid construction
of the rule would impair the rights of litigants to proceed in admir-
alty, the Fifth Circuit tracked the district court's implicit finding that
if Marine Leasing were unable to post countersecurity, although it
would forfeit its secured position, it would retain its right to proceed
in personam against Titan, which could respond in damages should
it be cast in judgment.'9 Judge Politz noted that there was no
indication that Marine Leasing had relied on the credit of any of the
seized vessels.' 91 Accordingly, the court affirmed, finding that the
district court's order of countersecurity did "no substantial harm to
the sanctity or efficacy of maritime liens."'' 9

E. Removal

During the most recent term, the Fifth Circuit twice confronted
the complexities resulting from the improper removal from state
court of an injured employee's claims for negligence under the Jones
Act, vessel unseaworthiness, and negligence. 99 The original panel
held that the plaintiff's decision to pursue litigation of the removed
case in federal court did not result in waiver of the provisions of
title 28 section 1445(a) which bars removal of Jones Act claims since
the district court was deprived of subject matter jurisdiction over
such an improperly removed case. 2

00 On rehearing, the entire Fifth
Circuit reversed its course and determined that when a Jones Act
plaintiff who has originally selected a state forum, fails to object to
removal of the action to a federal court with jurisdiction and partic-
ipates in the action, the federal district court may determine that
those actions amount to waiver of the plaintiff's right to invoke
section 1445(a). 201

195. Id. at 404.
196. Id. at 404-05. Mr. Justice Brandeis was commenting upon a predecessor of the

supplemental rule E(7) countersecurity rule, Admiralty Rule 50. Washington-Southern Navi-
gation Co. v. Baltimore & Philadelphia Steamboat Co., 263 U.S. 629, 632 (1924).

197. 808 F.2d at 405.
198. Id.
199. Lirette v. N.L. Sperry Sun, 810 F.2d 533 (5th Cir. Feb. 1987), remanded, 820 F.2d

116 (June 1987) (en banc).
200. 810 F.2d at 537.
201. 820 F.2d at 117.
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Plaintiff Lirette, a wireline operator employed by defendant N.
L. Sperry Sun (Sun), injured his right knee aboard a moveable
drilling rig owned by defendant Quarles Drilling Company (Quarles). 2°2

Following the Fifth Circuit decision in Barrett v. Chevron, U.S.A. ,203

the district court concluded that Lirette was not a Jones Act seaman,
dismissed his Jones Act and unseaworthiness claims against Sun, but
retained his vessel negligence claim against Quarles under the
LHWCA. 20 When Lirette petitioned for leave to appeal the district
court's decision under title 18 section 1292(b), the Fifth Circuit
dismissed his petition but construed it as a notice of appeal, and
asked the parties to submit memoranda on the "removability" is-
sue.

205

Quarles contended on appeal that since Lirette was not a Jones
Act seaman, he could not bring a Jones Act claim in state court and
removal of the action which he did bring would not be barred by
section 1445(a).206 However, the original panel held that it was limited
to a consideration of the plaintiff's pleadings in determining whether
removal was proper, and declined to treat the district court's summary
judgment that Lirette was not a Jones Act seaman as "the equivalent
of a finding of fraudulent joinder." 2°7

Accordingly, the Fifth Circuit refused to "pierce" the plaintiff's
state court pleadings which alleged a Jones Act claim. 208

Both Quarles and Sun, taking the Sixth Circuit's position in
Carpenter v. Baltimore & O.R. Co.209 that the statutory bar against
removal is a personal forum selection privilege and not a jurisdictional
bar, argued that Lirette had waived any objections to the district
court's jurisdiction of the removed case by failing to object or protest
removal until after final judgment on his claim. 210

Chief Judge Clark, in an opinion in which Judge Goldberg and
Judge Gee concurred, cited the Supreme Court case of Grubbs v.
General Electric Credit Corp.211 to the effect that when an improperly

202. 810 F.2d at 534.
203. 781 F.2d 1067 (5th Cir. 1986) (en banc).
204. 810 F.2d at 534-35.
205. Id. at 535.
206. Id.
207. Id. at 536.
208. Id. at 536, 539.
209. 109 F.2d 375 (6th Cir. 1940).
210. 810 F.2d at 536.
211. 405 U.S. 699 (1972).
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removed case is tried on the merits to final judgment without
objection, "the issue in subsequent proceedings is not whether the
case was properly removed, but whether the federal district court
would have had original jurisdiction of the case had it been filed in
that court. '21 2 However, the panel felt bound by the prior Fifth
Circuit case of Gamble v. Central of Georgia Railway,23 holding
that "Congress has deprived federal courts of jurisdiction" in re-
moved F.E.L.A. cases and Jones Act cases. 214 The opinion notes that
the Fifth Circuit is "apparently alone" in this view of the effect of
section 1445(a) upon the court's subject matter jurisdiction. 215 Fur-
ther, Judge Clark noted that the "strict jurisdictional rule" can
produce "undesirable results," and engaged in an extended criticism
of the undesirable rule which gives the dissatisfied litigant a retrial
"in the forum he abandoned. '21 6

Defendant Sun also contended that the removal was proper
under section 1441(a) because plaintiff's claim against Sun was sep-
arate from his claim against Quarles, and could be severed.21 7 The
Fifth Circuit held that Lirette's single injury was the result of a single
occurence. 2m Accordingly, the Fifth Circuit refused to permit the
district court to sever and remand the Jones Act claim against Sun
and retain the claims against Quarles. 21 9

Both Judge Goldberg and Judge Gee wrote concurring opinions
severely criticizing the Gamble rule and asking for help in overruling
Gamble.

I add these few words only to suggest that Gamble should
be interred. Were I an active judge full of youth and vigor, and
were there a sufficient number of pallbearers to carry this case
en banc, I would be happy to preside over Gamble's funeral. As
a senior judge, however, I would be satisfied simply to participate
in Gamble's unlamented elegy. 220

212. 810 F.2d at 536.
213. 486 F.2d 781 (5th Cir. 1973), overruled by Lirette v. N.L. Sperry Sun, 820 F.2d 116

(1987).
214. 810 F.2d at 537.
215. Id. at 537 n.4. The court cites 14A C. WrGHT, A. MILLER, E. COOPER, FEDERAL

PRACTICE AND PROCEDURE § 3729, at 491-93 (1985) for the "waiver" rule.
216. 810 F.2d at 537.
217. Id. at 538-39.
218. Id. at 539.
219. Id.
220. Id. (Goldberg, J., concurring).
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Within four months, the hopes of Judge Goldberg and Judge
Gee were fulfilled and on rehearing en banc, they were able to
participate in the demise of Gamble.22

1 The entire Fifth Circuit held
that "the language in Gamble which construes the nonremovability
provision of section 1445(a) in strict jurisdictional terms is over-
ruled. ' 222 After interring Gamble, the circuit went on to find that a
section 1445(a) bar to removal may be waived by a parties failure to
object to removal to a federal district court.223 The en banc panel
noted that full participation in the proceedings of a federal forum,
accompanied by the litigant's failure to object to removal, may result
in a federal court determination that the plaintiff's right to invoke
section 1445(a) protection was waived. 224 The circuit remanded the
case to the original panel to consider the merits of Lirette's appeal
in light of the en banc opinion. 225

F. Prejudgment Interest

The accumulation of cases regarding the award of prejudgment
interest in admiralty cases reflects less the desire of litigants to obtain
a little lagnaippe on appeal than continuing confusion regarding the
rules. 226 A brief summary might be helpful background for the
occasional admiralty practitioner.

The award of prejudgment interest under maritime law is "well-
nigh automatic" and runs from the date of the loss in the absence
of "peculiar circumstances" which render such an award "inequi-
table", such as improper delay in resolving the claim, existence of a
good faith dispute and mutual fault, or exaggerated damage claims. 227

Prejudgment interest is not recoverable in Jones Act claims at law
tried to a jury, 228 and is discretionary in Jones Act claims in admiralty
tried to the court. 229 Further, if a Jones Act claim is joined with an

221. 820 F.2d 116 (5th Cit. June 1987).
222. Id. at 118.
223. Id. at 117.
224. Id. at 118.
225. Id.
226. See Freeman, Admiralty, Fifth Circuit Survey, 17 TEX. TECH L. REV. 365, 371-73

(1986).
227. Reeled Tubing, Inc. v. M/V Chad G, 794 F.2d 1026, 1028 (5th Cir. July 1986).
228. Theriot v. J. Ray McDermott & Co., 742 F.2d 877, 883 (5th Cir. 1984).
229. Williams v. Reading & Bates Drilling Co., 750 F.2d 487, 491 (5th Cir. 1985); Ceja v.

Mike Hooks, Inc., 690 F.2d 1191, 1196 (5th Cir. 1982). See Martin v. Walk, Haydel & Assoc.,
794 F.2d 209 (5th Cir. July 1986).
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unseaworthiness claim and tried to a jury, the plaintiff cannot recover
prejudgment interest on his unseaworthiness claim unless the jury
apportions damages between the two claims, and there is an eviden-
tiary basis for separating the damages caused by unseaworthiness
from the damages caused by Jones Act negligence. 230 However, no
prejudgment interest is recoverable on future damages because it
represents a double recovery.2'1 If the plaintiff waives his jury request
before trial, the district court has discretion to consider such a waiver
as an election to proceed in admiralty and award prejudgment
interest .232

One plaintiff in the survey period attempted to extend the rule
when he appealed from a judgment in his favor on all issues except
prejudgment interest. In McPhillamy v. Brown & Root, Inc. ,233 an
injured seaman, who obtained a jury verdict against the defendant
for $75,000 compensatory damages and $25,000 punitive damages,
nevertheless appealed because the district court did not grant his
motion for a directed verdict on the unseaworthiness count. 2 4 He
argued that the district court's reluctance to take the case from the
jury wrongfully prevented his recovery of prejudgment interest on
his claim. 235 Plaintiff urged on appeal that if he had obtained a
directed verdict on his unseaworthiness count, he would have aban-
doned his Jones Act claim and requested the jury to find damages
on his unseaworthiness claim. 2 6 The Fifth Circuit affirmed, specifi-
cally approving the district court's reservation of judgment on plain-
tiff's motion for directed verdict as a "highly desirable" practice. 23 7

As the Fifth Circuit further pointed out in rejecting plaintiff's ar-
gument, the plaintiff, not having invoked diversity jurisdiction, might
in any event not have been entitled to a jury determination on
damages if he had abandoned his Jones Act claim. 238 Although the
court declined to rule that plaintiff would not have retained a right

230. Domanque v. Penrod Drilling Co., 748 F.2d 999 (5th Cir. 1984); Theriot v. J. Ray
McDermott & Co., 742 F.2d 877 (5th Cir. 1984).

231. Martin v. Walk, Haydel & Assoc., 794 F.2d 209 (5th Cir. July 1986); Wyatt v.
Penrold Drilling Co., 735 F.2d 951 (5th Cir. 1984).

232. Doucet v. Wheless Drilling Co., 467 F.2d 336 (5th Cir. 1972).
233. 810 F.2d 529 (5th Cir. Feb. 1987).
234. Id. at 530-31.
235. Id. at 531.
236. Id. at 532.
237. Id. at 532-33.
238. Id. at 532 n.2.
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to a jury trial, another panel of the Fifth Circuit addressed that issue
in Durden v. Exxon Corp.239 The court also declined to rule on the
issue of whether the plaintiff would be entitled to prejudgment
interest on the punitive damages, although it stated that such a
recovery is "highly doubtful. ' 24

0

III. PERSONAL INJURY AND DEATH

In the current survey period, the Fifth Circuit has considered a
large variety of personal injury and death cases under the Jones
Act, 24

1 the Longshore and Harbor Workers' Compensation Act
(LHWCA)242 and the general maritime law, which reflect moderation
of the pace of judicial innovation in creating new remedies for
seamen, harbor workers, and others.

A. Jones Act

Reversals of Jones Act death cases for excessive jury verdicts
are not common. 243 However, in De Centeno v. Gulf Fleet Crews,244

one occurred. Plaintiff, the widow of a Honduran seaman who died
following his repatriation to Honduras, filed a death claim against
his employer under the Jones Act, alleging improper medical treat-
ment. 245 The shipowner, constrained generally by a United States
Coast Guard order, had repatriated the seaman in a weakened
condition caused not only by the flu, which was treated by a United
States' doctor provided by the defendant, but also by his negligently
undiagnosed and untreated diabetes mellitus. 24

6 According to the
decedent's personal Honduran physician, the seaman was left unable,
upon his return to Honduras, to combat an infection which he
received from the ingestion of bacteria in the local water supply,
from which he died. 247

239. 803 F.2d 845 (5th Cir. Nov. 1986); see supra notes 157-67.
240. 810 F.2d at 532 n.2.
241. 46 U.S.C. § 688 (1982).
242. 33 U.S.C. §§ 901-950 (1982).
243. Computerized research fails to reveal any verdict in a Jones Act death case reversed

by the Fifth Circuit for excessive damages in the past forty years.
244. 798 F.2d 138 (5th Cir. Aug. 1986).
245. Id. at 140.
246. Id. at 139-40.
247. Id. Admiralty jurisdiction over medical malpractice claims involving seamen has been
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The Fifth Circuit, while affirming the finding of liability, 24
1

reversed the $776,000 damage award made by the jury in a general
verdict. 249 In looking closely at the damages, the Fifth Circuit com-
puted the lost earnings component of the award, based upon an
assumption that the decedent would have worked aboard ship twelve
months per year. 2

1
0 Under that assumption, the record did not support

a substantial award for loss of society, nurture, and guidance for
the decedent's three minor children, nor for the widow's loss of
decedent's services.2

1
5 After deducting amounts it calculated as lost

earnings, and amounts it considered reasonable for loss of society
and lost services, the Fifth Circuit concluded that the remaining
amount of $459,559.96 for decedent's pre-death pain and suffering
was "approximately twice the amount the jury was entitled to
award. ' 25 2 Accordingly, the damage award was vacated and the case
remanded for a new trial on damages. 253 It seems doubtful that a
special interrogatory verdict form would have solved the problem of
the runaway jury, but it might have simplified the appellate court's
review.

In Complaint of Patton-Tully Transportation Co.,254 the Fifth
Circuit, continuing the process of sifting through the requirements
for a wrongful death claim under the general maritime law under
Moragne v. States Marine Lines,25 has held, in a limitation of liability
proceeding, that all the dependent members of a family unit of a
drowned 18 year-old Jones Act seaman could recover damages for
loss of his services and loss of his society. The principal issue in the
case was whether the deceased, who spent the majority of his time
performing salvage work, performed a substantial part of his work

addressed. In the case of Parker v. Gulf City Fisheries, 803 F.2d 828 (5th Cir. Oct. 1986),
the Fifth Circuit reversed the district court and upheld admiralty jurisdiction with regard to a
defendant employer's third-party claim against a land based physician for malpractice with
regard to the patient, a ship's captain who died of a stroke after returning ashore. Judge
Rubin's opinion did not mention McCann v. Falgout Boat Co., 44 F.R.D. 34, 36-37 (S.D.
Tex. 1968), in which the district court refused pendent jurisdiction over and dismissed a third-
party malpractice complaint against a physician as nonmaritime.

248. 798 F.2d at 140.
249. Id. at 142-43.
250. Id. at 141.
251. Id. at 141-42.
252. Id. at 142.
253. Id. at 142-43.
254. 797 F.2d 206 (5th Cir. Aug. 1986).
255. 398 U.S. 375 (1970).
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around a fleet of vessels so as to qualify as a "seaman. ' 25 6 At the
time of his accident, the decedent had finished loading timber on
barges and was being negligently transported back across the Missis-
sippi River in an unseaworthy skiff which was swamped and capsized
by the rough water. 25 7

After finding that the district court had properly applied the test
of seaman's status enumerated in Offshore Co. v. Robison, "58 and
elaborated in Barrett v. Chevron, U.S.A. ,259 the Fifth Circuit affirmed
the district court's denial of the shipowner's claim for limitation of
liability on the grounds that its general manager, despite his lack of
subjective knowledge of the use of the skiff on the day of the
accident, was nevertheless "charged with the duty of ensuring that
the skiff transporting his men to shore was not operated negligently
or in an unseaworthy condition." 26° Judge Higginbotham relied upon
a Supreme Court case with similar facts, Spencer Kellogg & Sons,
Inc. v. Hicks.26' Although the district court awarded only $315,324.96
in damages, it also found that if limitation were nevertheless proper,
the limitation fund should be increased to $890,400.00 to reflect the
"total value of the vessels participating in the logging operation, and
their freight then pending. ' 262 The Fifth Circuit clearly chose to base
its decision on a denial of the right to limit rather than upon the
application of the "flotilla" rule, which would have created a limi-
tation fund in excess of the damages claimed. 26 It would appear that
limitation of liability continues to be disfavored in personal injury
and death cases.

In a third Jones Act death case decided in this survey period,
Calton v. Zapata Lexington,264 the Fifth Circuit upheld the Jones
Act's grant of authority to the personal representative of the deceased

256. 797 F.2d at 208-10.
257. Id.
258. 266 F.2d 769 (5th Cir. 1959).
259. 781 F.2d 1067 (5th Cir. 1986) (en banc).
260. 797 F.2d at 212.
261. 285 U.S. 502 (1932).
262. 797 F.2d at 209. Under the "flotilla" rule, the value of all vessels which share in the

venture must be surrendered before an owner can limit liability. Sacramento Navigation Co.
v. Salz, 273 U.S. 326 (1927); Standard Dredging Co. v. Kristiansen, 67 F.2d 548 (2nd Cir.
1933), cert. denied, 290 U.S. 704 (1934).

263. 797 F.2d at 212.
264. 811 F.2d 919 (5th Cir. Mar. 1987).
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seaman to bring a suit for wrongful death and to settle it.265 The
widow was the second wife of a deceased seaman who was appointed
as administratrix of his succession by a Louisiana district court and
was tutrix of his two minor daughters. 266 She had already settled a
Jones Act wrongful death suit with Zapata Offshore Company, the
owner of the rig which exploded and killed the decedent. 267 The two
minor sons of the decedent's first marriage had not been mentioned
in the release and indemnity agreement signed by the personal rep-
resentative. 268 The decedent's first wife, allegedly unaware of the
settlement, brought a second suit for the benefit of her two minor
sons, which was dismissed on the grounds of the prior settlement. 269

Plaintiff appealed.
The Fifth Circuit recognized that Jones Act wrongful death

beneficiaries can intervene in a personal representative's suit if a
conflict of interest exists. 270 In the case of Francia v. Forest Oil
Corp. ,271 The district court for the Western District of Louisiana had
permitted such beneficiaries to bring suit in a separate proceeding
from one initiated by the personal representative. The Fifth Circuit,
however, in Calton, held that beneficiaries should not be permitted
to bring wrongful death suits. 272 The court relied upon its prior
decision in Hanson v. A.M. Landry & Son, Inc.,273 in which a
widow's settlement as personal representative was held to prevent
suit by a deceased seaman's mother.

The court noted that $790,000 of the personal representative's
$1,100,000 settlement had been deferred under the structured settle-
ment plan and observed that the two sons of decedent's first family
could claim against the personal representative if she failed in her
fiduciary duty to them. 274 Perhaps influenced by the structured set-
tlement, the court placed the risk of dissipation of the settlement
funds upon the beneficiaries, and approved the statutory scheme

265. Id. at 921-22; see 46 U.S.C. § 688(a) (1982).
266. 811 F.2d at 920.
267. Id. at 920-21.
268. Id. at 921.
269. Id.
270. Id.
271. 628 F. Supp. 836 (W.D. La. 1986).
272. 811 F.2d at 921-22.
273. 321 F.2d 570 (5th Cir. 1963), cert. denied, 375 U.S. 967 (1964).
274. 811 F.2d at 920, 922.
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which facilitates the settlement and payment of death claims through
the personal representative as authorized by Congress in the Jones
Act.

275

Those operators of "oceanographic research vessels" (ORV's)
who desire to exclude their scientific personnel from Jones Act
coverage under The Oceanographic Research Vessels' Act ("ORVA")276
should have their vessels classified by the Coast Guard as ORV's
pursuant to section 3.10-1 of the Coast Guard regulations. 27 7 In Smith
v. Odom Offshore Surveys,27 the Fifth Circuit construed ORVA to
preclude Jones Act recovery for scientific personnel only if the
oceanographic research vessel had been inspected and classified as
an ORV by the Coast Guard 279 pursuant to the regulation.

The decedent, Smith, a hydrographic party chief temporarily
assigned to a shore party, was killed by a falling tree while clearing
brush for shore markers. 20 His widow filed a Jones Act claim against
his employer, Odom Offshore Surveys (Odom), and its compensation
carrier, Aetna Casualty and Surety Company (Aetna).28 1 Odom filed
a third party claim against its insurance agent, Alvarez-Donnaway-
Passons, Inc., and its errors and omissions carrier, National Union
Fire Insurance Company (National Union).282 The plaintiff's claim
was settled before trial, but the defendants and third party defendants
reserved their right to litigate whether Smith was a Jones Act seaman,
in which case National Union would be liable, or a "longshoreman,"
in which case Aetna would be liable.2-3 The district court found that
Smith was a Jones Act seaman and National Union appealed. 2u

Section 3.10-1 provides that upon written request by the owner
or the master, the Officer in Charge, Marine Inspection, of the zone
in which the vessel is located, shall make a determination whether
the vessel may be designated as an oceanographic research vessel
under the provisions of title 46 section 441 of the United States

275. Id. at 922.
276. 46 U.S.C. app. §§ 441, 444 (Supp. III 1985).
277. 46 C.F.R. § 3.10-1 (1987).
278. 791 F.2d 411 (5th Cir. June 1986).
279. Id. at 413-14.
280. Id. at 413.
281. Id.
282. Id.
283. Id.
284. Id.
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Code. 285 National Union argued that the regulation did not apply
because it was not effective until December 16, 1981, more than a
year after Smith's death, and therefore it was not required to have
its vessel classified as an ORV to claim that the decedent was
"scientific personnel" excluded from Jones Act coverage. 2

1
6 Although

the Fifth Circuit held that the later regulation was not retroactively
applicable, the court held that prior regulations and the United States
Coast Guard Marine Safety Manual compelled it to find that a vessel
must be specifically designated as an ORV for it to fall within the
ambit of the exclusion from Jones Act coverage. 2 7

The court characterized this matter as an issue of first impression 288

noting that in Craig v. M/V Peacock,219 the applicability of the
ORVA was assumed by the parties. 29

0 The court distinguished other
opinions cited by National Union on the grounds that the specific
issue had not been addressed. 29'

The Fifth Circuit also affirmed the district court's finding that
Smith was a seaman under the Jones Act, holding that his assignment
was directly related to the surveying business of Odom and his shore
work had to be completed before surveying operations could begin
from Odom's vessel. 292

B. Longshore and Harbor Workers' Compensation Act

Since the Fifth Circuit decisions last year on seaman status in
Reynolds v. Ingalls Shipbuilding Division29

1 and Barrett v. Chevron,
U.S.A. ,294 it has been difficult for repairmen doing ship construction,

285. 46 C.F.R. § 3.10-1 (1987).
286. 791 F.2d at 413.
287. Id. at 414.
288. Id.
289. 760 F.2d 953, 955 n.1 (9th Cir. 1985).
290. 791 F.2d 411, 414 n.5.
291. Id. (referring to Presley v. Vessel Carribian Seal, 709 F.2d 406, 409 (5th Cir. 1983),

cert. denied, 464 U.S. 1038 (1984); Sennett v. Shell Oil Co., 325 F. Supp. 1, 6 (E.D. La.
1971); Castro v. Vessel Laffayette, No. 76-755 (S.D. Tex. Mar. 2, 1978); Trowell v. West
Geophysical Co. of Am., No. 75-1779 (S.D. Tex. Apr. 13, 1977)).

292. 791 F.2d at 414-16; see also Barrett v. Chevron, 781 F.2d 1067, 1072-73 (5th Cir.
1986) (en banc) (addressing the factors to consider in deciding whether someone is a "seaman"
under the Jones Act).

293. 788 F.2d 264, 267 (5th Cir. 1986), cert. denied, - U.S. -, 107 S. Ct. 278, 93
L. Ed. 2d 253 (1986).

294. 781 F.2d 1067, 1074 (5th Cir. 1986) (en banc).
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or their heirs, to substantiate Jones Act seamen claims and they have
been limited to their LHWCA remedies. 295

In Hall v. Hvide Hull No. 3,296 the widow and children of a
welder killed by leaking gas while working on a vessel hull in and
for Avondale Shipyards, filed a death claim based on negligence
against Avondale in its capacity as owner of the vessel. 297 Avondale,
as employer, had paid over $81,000 in benefits under the LHWCA,
and was still paying benefits. 29a

Initially, the district court granted Avondale's motion for sum-
mary judgment on the grounds that the hull was not a vessel within
the meaning of section 905 of LHWCA, but the Fifth Circuit, on
the first appeal, held that the hull was a vessel, vacated that decision
and remanded for a further development of the factual record. 299

Avondale filed a second motion for summary judgment on the
grounds that Avondale was engaged in shipbuilding at the time of
the decedent's death, and accordingly, the plaintiff's compensation
remedy was exclusive and barred any negligence claim against Avon-
dale as a shipbuilder. 3°° The district court granted Avondale's second
motion for summary judgment and plaintiffs appealed again.

The Fifth Circuit affirmed, citing Reynolds v. Ingalls Shipbuild-
ing Division0 1 to support the denial of Jones Act seaman status to
a repairman aboard a newly constructed vessel, and the consequent
denial of the Jones Act negligence claim.30 2 The plaintiffs' section
905(b) negligence claim was governed by a pre-1984 version of section
905(b) of the LHWCA which the Fifth Circuit quoted:3 3

In the event of injury to a person covered under this chapter
caused by the negligence of a vessel, then such person . . . may
bring an action against such vessel .... If such person was
employed by the vessel to provide shipbuilding or repair services,
no such action shall be permitted if the injury was caused by

295. 33 U.S.C. §§ 901-950 (1982 & Supp. III 1985).
296. 798 F.2d 122 (5th Cir. Aug. 1987).
297. Id. at 122-23.
298. Id.
299. Id.; see 746 F.2d 294 (5th Cir. 1984), cert. denied, 474 U.S. 820 (1985).
300. 798 F.2d 122, 123; see Jones & Laughlin Steel Corp. v. Pfeiffer, 462 U.S. 523, 531

n.6 (1983).
301. 788 F.2d at 272-73.
302. 798 F.2d at 123.
303. Id.
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negligence of persons engaged in providing shipbuilding or repair
services to the vessel.3°4

Although noting in a footnote that "there are circumstances
where the same corporate entity can wear two hats, one as a ship-
builder and one as a shipowner," 30 5 the court stated the summary
judgment evidence made it clear that Avondale was acting entirely
as a shipbuilder and affirmed the judgment of the district court.3 °6

The "two hats" theory probably does not survive the 1984 amend-
ment to section 905(b) which prohibits negligence actions by repair-
men against their employers in their capacity as vessel owners.
However, the court held the amended version only applied to post
September 28, 1984 injuries.30 7

In the case of Garrett v. Dean Shank Drilling Co.,1°8 Garrett, a
roustabout, was injured while working on the construction of a
drilling rig on a newly built barge owned by his employer Dean
Shank Drilling Company.? 9 Garrett filed suit for damages under the
Jones Act and for unseaworthiness and negligence under the general
maritime law 10 The jury determined he was a Jones Act seaman
and awarded damages.3 1' The district court denied the employer's
post-trial motion for judgment notwithstanding the verdict, ruling
that the plaintiff was entitled to recover as a Jones Act seaman and
not under section 905(b) of the LHWCA 1

1
2 Dean Shank appealed.3' 3

Citing Hollister v. Luke Construction Co.3 14 and Williams v.
A vondale Shipyard,1 5 the Fifth Circuit held that the newly con-
structed barge, even though turned over by the hull shipbuilder to
its owner Dean Shank for completion, was not yet being used for
its intended purpose and was not a vessel in navigation.31 6 Accord-
ingly, plaintiff could not be a Jones Act seaman.3 17

304. 33 U.S.C. § 905(b) (1982) (amended 1984).
305. 798 F.2d at 124 n.2.
306. Id.
307. Id. at 123 n.1.
308. 799 F.2d 1007 (5th Cir. Sept. 1986).
309. Id. at 1008.
310. Id. at 1008-09.
311. Id.
312. Id. at 1009.
313. Id.
314. 517 F.2d 920 (5th Cir. 1975).

315. 452 F.2d 955, 958 (5th Cir. 1971).
316. 799 F.2d at 1009-10.
317. Id.
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The court further held that the plaintiff, a harbor worker en-
gaged in shipbuilding covered by the LHWCA, could not recover
for negligence under the general maritime law or under section 905(b),
since section 905(b) prohibited suits for negligence against vessel
owners whose employees are engaged in shipbuilding work.31 8

In Ray v. Lykes Bros. Steamship Co.,3 9 a longshoreman filed
a state court suit against a vessel owner for personal injury damages
under section 905(b) of the LHWCA, which the defendant removed
to federal district court at the same time it instituted a limitation of
liability proceeding.3 20 The plaintiff filed a claim in the limitation
proceeding for his damages . 2' The plaintiff's employer also filed a
separate claim for the compensation benefits it had paid to the
plaintiff under the LHWCA.3 22 The plaintiff, claiming that only a
single claim was presented in the limitation proceedings, moved to
lift the district court's restraining order to permit him to proceed
with his claim against Lykes in state court3 23 under Lagnes v. Green.124

The district court, concluding that the employer's claim under Federal
Marine Terminals v. Burnside Shipping Co. ,325 was not independent
of the employee's section 905(b) claim, agreed with the plaintiff and
remanded the action to state court.3 26 On appeal, the Fifth Circuit
reversed, holding that the employer's Burnside claim was independent
of the plaintiff's claim.3 27 Since two independent claims had been
filed in the limitation proceeding, the single claim rule of Lagnes v.
Green did not apply.3 2 The case is noteworthy because it reflects the
Fifth Circuit's willingness to distinguish an employer's claim for the
compensation lien from the plaintiff's section 905(b) claim, a dis-

318. 799 F.2d at 1010; see Pizzitolo v. Electro-Coal Transfer Corp., 812 F.2d 977 (5th
Cir. Mar. 1987) (holding that a workman engaged in one of the occupations unqualifiedly
covered by the LHWCA is ineligible for benefits under the Jones Act); see also Langston v.
Schlumberger Offshore Servs., 809 F.2d 1192 (5th Cir. Feb. 1987) (wireline operator's negligence
suit against her employer dismissed, on motion for summary judgment, because she was not
a seaman but rather a maritime worker covered by the LHWCA).

319. 805 F.2d 552 (5th Cir. Dec. 1986).
320. Id. at 553.
321. Id.
322. Id.
323. Id.
324. 282 U.S. 531 (1931).
325. 394 U.S. 404 (1969).
326. 805 F.2d at 554.
327. Id. at 554-55.
328. Id.
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tinction also reflected in the case of Hartford Accident & Indemnity
Co. v. OceanCarriers Shipholding of Belgium N. V..329

C. General Maritime Law

Two noteworthy decisions have been rendered in non-Jones Act
cases under the general maritime law involving claims for wrongful
death and strict liability.

In King v. Universal Electric Construction,33 ° the Fifth Circuit,
in a per curiam opinion, decided that the widow of an electric
construction lineman, who fell from a skiff and drowned in a
navigable river while preparing to build a line across it, had a remedy
under the general maritime law for the wrongful death of her
husband.33' The district court had correctly concluded that the de-
cedent was neither a Jones Act seaman nor a "longshoreman, ' 332

based upon the holdings in Barrett v. Chevron U.S.A. "3 and Herb's
Welding v. Gray,33 4 respectively. The Fifth Circuit held, however,
that independent of the Jones Act or the LHWCA, Mrs. King had
a claim under the general maritime law upon which the district court
failed to rule. 35 The general maritime law death claim under Moragne
v. States Marine Lines336 preempted the exclusive remedy provisions
of the Louisiana Workers Compensation Act to preserve Mrs. King's
remedy. 37

The Fifth Circuit, in determining that the general maritime law
afforded a remedy within admiralty jurisdiction,33 applied and crit-
icized the four-factor test set forth in Kelly v. Smith,3 39 involving the
death of a poacher fired upon and wounded by game keepers while
fleeing in a boat on the Mississippi River. The court held that Mr.
King, the decedent, being the sole occupant of the skiff, was its pilot

329. 799 F.2d 1093, 1095-96 (5th Cir. Sept. 1986); see infra notes 458-60 and accompanying
text.

330. 799 F.2d 1073 (5th Cir. Sept. 1986).
331. Id. at 1073-75.
332. Id. at 1073.
333. 781 F.2d 1067 (5th Cir. 1986) (en banc).
334. 470 U.S. 414 (1985).
335. 799 F.2d at 1075.
336. 398 U.S. 375 (1970).
337. King v. Universal Elec. Constr., 799 F.2d 1073, 1074 (5th Cir. Sept. 1986); see

Thibodaux v. Atlantic Richfield Co., 580 F.2d 841 (5th Cir. 1978).
338. 799 F.2d at 1074-75.
339. 485 F.2d 520 (5th Cir. 1973), cert. denied, 416 U.S. 969 (1974).
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and responsible for its navigation when he died by the maritime peril
of drowning.34° The court could see no more violence done to the
traditional concepts of the role of admiralty law by according Mr.
King's widow an admiralty remedy than was done in granting one
to the poacher in Kelly.141

The court took the occasion to state its agreement with the
sentiments of Judge Morgan, who dissented in Kelly that the appli-
cation of admiralty jurisdiction was inappropriate, but went on to
hold that it was bound by the rule of the Kelly majority.142 In so
doing, however, it summarized its criticism of Kelly in trenchant
language:

And from the point of view of the employer, given the
random incidence of the attachment of admiralty jurisdiction in
such a case, it is about as unpredictable an event as could be
imagined, fraught with prospects of unexpected liability against
which no provision has likely been made. A test which produces
a result such as this seems dubious. 343

The general maritime law of strict products liability now contains
a new gloss on the "sophisticated user" defense and failure to warn.
In In re DIB Ocean King,344 the owner of a jack-up drilling barge,
Ocean Drilling and Exploration Company (ODECO), and a lease
owner, Cities Service Company (Cities), brought personal injury and
property damage suits against Hydril Company (Hydril), the manu-
facturer of an allegedly defective blowout preventer (BOP) that failed
and caused a fire aboard ODECO's barge in which five people were
killed, several more were injured and substantial property damage
was suffered. 45 The district court, with the assistance of an advisory
jury, found fault with all parties: ODECO-55°70; Cities-3807o; and
Hydril-7 °'0. 3

4 It granted ODECO and Cities recovery against Hydril
for the personal injury and death claims settled and assigned to
ODECO and Cities before trial, but inconsistently denied ODECO
and Cities any property damage recovery because of the 93°7o negli-
gence found against the property damage claimants.3 47

340. 799 F.2d at 1075.
341. Id.
342. Id.
343. Id.
344. 813 F.2d 679 (5th Cir. Apr. 1987).
345. Id. at 680-82.
346. Id. at 682.
347. Id. at 682-83, 685 n.14.
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On appeal by all parties, the Fifth Circuit affirmed the district
court's findings of fact, but reversed its failure to apply pure com-
parative fault to the property damage claim, and remanded to permit
the district court to award recovery. 34 Judge Brown reviewed the
court's special interrogatory jury submission on inadequate warning
and proximate cause.3 49 Because the "inadequate warning" defect
was inadvertantly omitted from the property damage verdict form,
the jury made the voluntary additional finding that although Hydril's
product was not defective "per se", it contained inadequate and
hence defective warnings "of safe maximum pressure levels." 30 The
trial court had found Hydril's warning inadequate because Hydril's
BOP, rated by Hydril at 5,000 p.s.i., should not have been used in
excess of the 3,500 p.s.i. to which it had been periodically tested by
ODECO.351 Hydril argued that the cautionary rule against use of a
BOP in excess of its periodically tested pressure tolerances should
have been understood by sophisticated users like ODECO and Cities
without an express warning.3 5 2

The Fifth Circuit rejected this argument, intimating that the
"sophisticated user" defense does not modify the duty to warn except
as to those matters for which no warning is required because the
danger is already known in fact.35 3 That ODECO and Cities should
have known not to use the BOP in excess of pressures to which they
had periodically been tested was not considered sufficient to eliminate
Hydril's duty to warn which the district court found had been
violated.35  The two prior Fifth Circuit cases of Martinez v. Dixie
Carriers, Inc.355 and Koonce v. Quaker Safety Products & Manufac-
turing Co.,356 appear to establish a test of reasonableness in deter-
mining the adequacy of a warning, based not on what the party to
be warned actually knows, but rather upon his expertise, and what,
under all the circumstances, he should be held to know.357 "The

348. Id. at 689; see Lewis v. Timco, Inc., 716 F.2d 1425 (5th Cir. 1983) (en banc).
349. 813 F.2d at 682-86.
350. Id. at 682, 684.
351. Id. at 681, 686 n.15.
352. Id. at 686.
353. Id. at 686-87.
354. Id.
355. 529 F.2d 457, 465-66 (5th Cir. 1976).
356. 798 F.2d 700, 716 (5th Cir. Aug. 1986).
357. See Gordon v. The Niagara Machine & Tool Works, Inc., 574 F.2d 1182 (5th Cir.
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supplier may rely on the professional expertise of the user and tailor
its warning accordingly.''358 Products liability defendants in admiralty
cases may still retain the argument that the adequacy of a warning
must be evaluated in light of not only the knowledge but the expertise
of the user, but that argument may face tough sledding in view of
the Fifth Circuit's opinion in DIB Ocean King.35 9

D. Suits in Admiralty Act

In a case of first impression, Wiggins v. United States, 60 the
Fifth Circuit joined most of the other circuits in upholding an implied
discretionary function exception to government liability under the
Suits in Admiralty Act.361 The plaintiff, whose deceased husband was
killed in a boating accident on Flat Lake, Louisiana, filed a wrongful
death case against the United States.3 62 The decedent was killed while
operating a small wooden boat which struck a submerged unmarked
piling.1 3 The pilings had been installed some seventy years ago
pursuant to a permit issued by the United States War Department. 364

In 1973, the St. Mary Parish Police Jury requested the Coast Guard
and Army Corps of Engineers to remove the pilings.3 65 Unable to
locate an existing business interest which had a connection with the
installation of the pilings, the Corps of Engineers decided that the
pilings were located outside the main navigable channel and were no
more of a hazard to recreational boating or fishermen than other
natural hazards in the area such as underwater stumps, logs, and
trees.3s6

1978), for the recent tendency of courts to view strict liability failure to warn cases as
indistinguishable from negligence cases. In addition, the recent case of Prather v. Upjohn Co.,
797 F.2d 923 (1lth Cir. 1986) construing section 388 of the Restatement (Second) of Torts,
intimates that the standards for determining the adequacy of the content of the warning is its
"reasonableness", that is, known hazards are described and instructions for safe use are given.
It thus appears reasonable to hold consumer products to one standard and industrial products

.to a different standard because of the different expertise of the groups to which the warning
is addressed.

358. Id.
359. See East River S.S. Corp. v. Transamerica Delaval, U.S. -, 106 S. Ct. 2295,

90 L. Ed. 2d 865 (1986).
360. 799 F.2d 962 (5th Cir. Sept. 1986).
361. 46 U.S.C. §§ 741-752 (1982 & Supp. III 1985).
362. 799 F.2d at 963.
363. Id.
364. Id.
365. Id.
366. Id. at 963-64.
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In affirming the dismissal of the suit by the district court, the
Fifth Circuit held that even though the Suits in Admiralty Act does
not contain a specific exception to liability arising out of the discre-
tionary acts of government employees, such an exception would be
implied .367

The court based its decision on the doctrines of sovereign im-
munity and separation of powers.16

1 In support of its analysis, the
court cited the recent Supreme Court decision of United States v.
S.A. Empresa de Viacao Aerea Rio Grandense (Varig Air Lines).169

Waiver of sovereign immunity will only be implied if there is a clear
statutory expression of that intention.3 70 Without an implied discre-
tionary function exception, suits brought under the Suits in Admiralty
Act would constantly require the courts to second guess every decision
of a government official, leading to excessive judicial interference
with the executive branch of the government.3 71 Accordingly, the
Fifth Circuit joined the Eleventh, Sixth, Seventh, First, and District
of Columbia Circuits in holding that an implied discretionary function
exception exists in cases brought under the Suits in Admiralty Act.3 72

The only court of appeals holding to the contrary is the Fourth
Circuit. 373

E. Maintenance and Cure and Wages

A seaman's ancient claim for maintenance and cure when he
falls ill or is injured while in the service of the ship is protected by
the admiralty courts. A decision of the Fifth Circuit in the current
survey period bears witness to the courts' continued zeal for the
wards of the admiralty.

In Harrell v. Air Logistics,3 74 the Fifth Circuit recognized the
need for a seaman to receive psychiatric treatment for a work related
injury as a component of the employer's obligation to provide

367. Id. at 964-65.
368. Id. at 965.
369. 467 U.S. 797 (1984).
370. Wiggins v. United States, 799 F.2d 962, 963, 965 (5th Cir. Sept. 1986); see, e.g.,

Dalehite v. United States, 346 U.S. 15, 31 (1952).
371. 799 F.2d at 965-66.
372. Id. at 964, 966.
373. Lane v. United States, 529 F.2d 175 (4th Cir. 1975).
374. 805 F.2d 1173 (5th Cir. Nov. 1986).
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maintenance and cure.375 The failure of an employer to pay mainte-
nance and cure or to investigate the condition of and provide
psychiatric care to an injured seaman after his physician had rec-
ommended that he receive neurological and psychiatric evaluation,
led a district court to award the seaman punitive damages and
attorneys' fees.3 76 The Fifth Circuit upheld the award, noting that
the plaintiff had independently sought psychiatric care for what one
of his physicians had characterized as a "psychological overlay. '3 77

It would appear that the unenlightened shipowner can no longer take
comfort from a "functional overlay" diagnosis by claiming the
disability is all in the employee's head, even if it is.

In Dowdle v. Offshore Express,378 the Fifth Circuit had occasion
to review "the novel question of whether an injured seaman's right
to unearned wages may, unlike his right to maintenance and cure,
be abrogated by a contractual provision. 3 79 In November of 1983,
plaintiff Claudius M. Dowdle entered into an employment contract
with the defendant, Offshore Express, agreeing to work as an engineer
aboard the M/V Ellen-F McAllister, a deep sea tugboat owned by
the defendant.8 0 Under the terms of the employment contract, plain-
tiff was to receive a basic salary with a bonus upon the completion
of six months of service and a second bonus for the completion of
a second six-month term of employment.3 ' The language of the
contract which raised the dispute over unearned wages read as
follows:

If the Employee is injured or becomes ill during the term of
the contract and is unable to return to his position aboard the
Company vessel, he will be repatriated at the expense of the
Company and his wages will cease upon repatriation.3

1
2

The district court interpreted this language to mean that the plaintiff
Dowdle had waived his right to unearned wages.3 83

The district court, relying upon its opinion in Grove v. Dixie
Carriers 3 " held that because it was appropriate for the rate of

375. Id. at 1174.
376. Id.
377. Id.
378. 809 F.2d 259 (5th Cir. Feb. 1987).
379. Id. at 262.
380. Id. at 260-61.
381. Id.
382. Id. at 260 n.1.
383. Id. at 262.
384. 553 F. Supp. 777 (E.D. La. 1982).
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maintenance payments to be fixed by a collective bargaining agree-
ment, the payment of wages could also be regulated contractually.385

The district court further found that no evidence existed to sustain
a finding that punitive damages should be assessed for the nonpay-
ment of the unearned wages. 3 6 Although awarding him maintenance
and cure, the district court denied the seaman's claim for unearned
wages, punitive damages, and attorneys' fees. 38 7

The plaintiff on appeal argued that unearned wages, like main-
tenance and cure, are not subject to contractual abrogation.3 88 The
plaintiff also attacked as clearly erroneous the district court's finding
with respect to the denial of punitive damages and attorneys' fees. 389

In partially reversing the trial court's judgment, the Fifth Circuit
accepted the plaintiff's argument that the contractual provision in
question abrogated his right to unearned wages. 39

0 In a lengthy
discussion of the history of the right to maintenance and cure and
unearned wages, the court pointed out that centuries of litigation
have resolved the question: a seaman's right to unearned wages is
not separable from maintenance and cure. 9' The contractual provi-
sion under consideration was an attempt to deprive a seaman of his
remedy for the recovery of wages in violation of section 10317. 392

The court further mentioned that even assuming the rule announced
by the district court in Grove v. Dixie Carriers93 was correct ("a
question never addressed by and not presently before this court"), 3

9

there is a fundamental difference between the contractual regulation
of the rate of maintenance payments and a contractual provision

385. 809 F.2d at 262.
386. Id.
387. Id.
388. Id.
389. Id. at 262-63.
390. Id. at 263.
391. Id. at 262-64.
392. Section 10317 provides:

A master or seaman by any agreement other than one provided for in this chapter
may not forfeit the master's or seaman's lien on the vessel or be deprived of a
remedy to which the master or seaman otherwise would be entitled for the recovery
of wages. A stipulation in an agreement inconsistent with this chapter, or a stipulation
by which a seaman consents to abandon a right to wages if the vessel is lost, or to
abandon a right the seaman may have or obtain in the nature of salvage, is void.

46 U.S.C. § 10317 (Supp. III 1985).
393. 553 F. Supp. 777 (E.D. La. 1982).
394. 809 F.2d at 263.
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which in effect eliminates those payments altogether.3 95 Since no
contractual provision eliminating the payment of maintenance is
enforceable, neither is such a contractual provision having the effect
of eliminating the payment of unearned wages. 96

The court did find, however, that if a seaman recovers and is
fit to return to duty prior to the termination of the voyage or the
contractual period, he or she is not entitled to continue to receive
unearned wages past that point.39 After affirming the district court's
refusal to award punitive damages, the Fifth Circuit reversed the
district court's award of maintenance and cure for the period of time
the plaintiff was employed by others of his choice,198 by applying
the reasoning articulated in Pyles v. American Trading & Production
Corp.3 99 instead of the "polar opposite" reasoning set forth in Wood
v. Diamond M Drilling Co.4

A second wage case heard by the court was Dunham v. M/V
Marine Chemist4° in which a seaman brought a suit for penalty
wages under the provisions of the federal statute. 4° 2 The plaintiff,
Castellano, began working for Marine Transport Lines some ten
months after the recodification of the wage penalty provision. 4 3

Under the terms of a collective bargaining agreement, he was to
receive an increase in wages and other benefits effective in June of
1983 and other increases in December of 1983. 404 Shortly before the
increase came into effect, the union and Marine Transport Lines
(MTL) entered into a memorandum of understanding deferring the
increases indefinitely. 4 5 However, in June of 1984 the union exercised
a provision in its agreement with MTL permitting it to unilaterally
and retroactively reinstate the increases provided in the collective
bargaining agreement. 406 Castellano and eight other seamen brought

395. Id. at 263-64.
396. Id.
397. Id. at 264-65 (citing Griffin v. Oceanic Contractors, 664 F.2d 36 (5th Cir. 1981),

rev'd on other grounds, 458 U.S. 564 (1982)).
398. Id. at 262, 265-66.
399. 372 F.2d 611 (5th Cir. 1967).
400. 691 F.2d 1165 (5th Cir. 1982), cert. denied, 460 U.S. 1069 (1983).
401. 812 F.2d 212 (5th Cir. Mar. 1987).
402. 46 U.S.C. § 10504(c) (Supp. III 1985).
403. 812 F.2d at 213.
404. Id.
405. Id.
406. Id.
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suit against MTL in personam, and the M/V Marine Chemist, in
rem, in August of 1984,401 demanding payment of the increase due
under the collective bargaining agreement and invoking the wage
penalty provision on the grounds that MTL had not timely complied
with the union's demand for the increase. 408

In its recodification of title 46, Congress inadvertently left out
the penalty wage exemption for vessels engaged in the coastwise
trade, and plaintiff's counsel ingeniously claimed this new found
right.4 While the lawsuit was in its opening phases, Congress rec-
ognized its unintentional omission of the wage penalty provision
exception, and reinstated that provision in May of 1985 by amending
section 10504 to include the traditional exception for coastwise voy-
ages.410 In addition, the amendment was made retroactive to the
enactment of section 10504 in 1983. 4

1 On defendant's motion, the
district court granted partial summary judgment against all plaintiffs
with respect to their claims for increased wages and benefits, which
the court found had been paid. 41 2 The district court retained the wage
penalty claims of seven of the plaintiffs but dismissed Castellano's
claims because, as a matter of law, seamen employed on "coastwise
voyages" are not covered by the penalty wage statute.4 13 Castellano
appealed .414

The Fifth Circuit upheld the retroactive effect of the amendment
to section 10504, which reinstated the coast-wise exemption from the
penalty wage requirements. 415 Echoing an argument rejected by the
Ninth Circuit in Aquirre v. S.S. Sohio Intrepid,4 6 the plaintiff
acknowledged that Congress could retroactively extinguish his claim
for penalty wages, but contended that the fifth amendment did not
permit Congress to retroactively extinguish his maritime lien "prop-
erty" interest against the MIV Marine Chemist under the general
maritime law. 4

1
7 In rejecting this argument, the Fifth Circuit con-

407. Id.
408. Id.
409. Id.
410. Id.

411. Id.

412. Id.

413. Id. at 214.

414. Id.

415. Id.

416. 801 F.2d 1185 (9th Cir. 1986).
417. 812 F.2d at 214.
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cluded, as did the Ninth Circuit, that a seaman's lien for services
rendered is nothing more than security for the debt. 418 Accordingly,
because section 10504(c) of title 46 no longer applied to coastwise
voyages, the plaintiff's claim for wage penalties could not be sus-
tained. 4 9 Since the plaintiff's claim had vanished, so had his right
or necessity to have a security interest in the ship. 420 As the court
stated: "There was no fifth amendment 'taking' here." '42'

IV. INDEMNITY AND CONTRIBUTION

Judge Brown begins the court's opinion in Fontenot v. Mesa
Petroleum Co. ,422 with a description of the increasing complexity of
maritime offshore personal injury cases caused by the law of indem-
nity and contribution:

This case vividly illustrates how, in the complicated offshore
drilling environment with its intricate divisions of responsibility
and countless contractors and subcontractors, a simple slip-and-
fall can turn into a multiparty morass of contribution cross-claims,
third- and fourth-party defendants, reciprocal indemnity agree-
ments, and the ever-popular warranties of workmanlike perform-
ance.

423

The plaintiff, Fontenot, was en route via a helicopter owned by
Bristow Offshore Helicopters (Bristow) to a fixed platform operated
by Mesa Petroleum Company (Mesa), when it landed for refueling
at the Rowan-Midland, a semisubmersible drilling rig owned by
Rowandrill, Inc. (Rowandrill) and under time charter to Mesa. 424 The
passengers were told to disembark before refueling as a safety pre-
caution. 425 Although warned that the heliport deck was slippery,
Fontenot, who was still feeling the effects of alcohol imbibed during

418. See Aguirre v. S.S. Sohio Intrepid, 801 F.2d 1185, 1190 (9th Cir. 1986) (quoting 2
BENEDICT ON ADratALTY § 27, 2-22 (7th rev. ed. 1986): "A seaman is entitled to a maritime
lien to protect his right to recover damages if his claim for wages is sustained. If a district
court determines that a seaman has failed to demonstrate that he is entitled to recovery, the
right or necessity to have a security interest in the ship vanishes.").

419. 812 F.2d at 215.
420. Id.
421. Id.
422. 791 F.2d 1207 (5th Cir. June 1986).
423. Id. at 1209.
424. Id. at 1209-10.
425. Id. at 1210.
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his last hours ashore, fell and injured himself. 42 He sued Rowandrill
and Mesa, who cross-claimed against each other and filed third-party
claims against Bristow. 42 7 The claims of the defending parties were
litigated in the district court after Fontenot had obtained a $125,000
settlement from Rowandrill and Mesa.428

The district court, after a bench trial based on depositions and
documents without live testimony, exonerated Mesa and apportioned
fault among Rowandrill for lack of nonskid paint (65%), Bristow
for discharging its passengers onto the hazardous heliport (20%),
and the plaintiff Fontenot for his intoxication and failure to use due
care after being warned (15%).429 The district court then proceeded:

(1) to award Rowandrill 20% contribution from Bristow, but to
deny both Rowandrill's claim for tort contribution or contractual
indemnity from Mesa, and Rowandrill's claim for indemnity from
Bristow based on an implied contractual warranty of workmanlike
performance;
(2) to deny all Mesa's claims, viz. (a) Mesa's claim for indemnity
from Rowandrill for alleged breach of an express warranty of
workmanlike performance in the ROWAN-MIDLAND drilling
contract; (b) Mesa's claim for tort contribution from Rowandrill;
(c) Mesa's claim for indemnity from Bristow based upon contrac-
tual indemnity and an implied contractual warranty of workman-
like performance; and (d) Mesa's claim for tort contribution from
Bristow; and
(3) to require Bristow to reimburse Mesa for $8,500 in attorneys'
fees and costs.430
As Judge Brown put it, "Nobody was satisfied with this decision

and everybody appeals." 3'
The Fifth Circuit upheld the district court's denial of Rowan-

drill's indemnity claim against Bristow on the grounds that although
the warranty for workmanlike performance survived the 1971 LHWCA
amendments in a "withered" form, the warranty only arises when
"the putative warrantor is performing some type of service for the

426. Id.
427. Id.
428. Id. The settlement consisted of $93,750 plus $2,200 in costs (approximately 75%)

from Rowandrill and $31,250 plus $800 in costs (approximately 25%) from Mesa. Id.
429. Id. at 1210-11.
430. Id.
431. Id. at 1211.
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party asserting the warranty. ' 432 Since on the occasion, Bristow was
working for Mesa and not for Rowandrill, no warranty was implied
in Rowandrill's favor. 433

However, the Fifth Circuit reversed the district court's denial of
Rowandrill's contractual claim for indemnity from Mesa based upon
the contractual indemnity provision, which was typical of mutual
indemnity agreements found in offshore contracts. 434 Under these
agreements, each party agrees to bear the responsibility for the
personal injury or death of its employees and those of its contractors
"according to the identity of the injured employee rather than
according to which party's fault or negligence caused the injury. ' 435

In reaching this conclusion, the court held the Rowandrill-Mesa
contract to be a charter party governed by maritime law, 436 and
contrary to the district court, gave a broad reading to the indemnity
clause so as to cover liabilities "arising" from the operation of the
rig's heliport. 437

The court then considered the district court's denial of Mesa's
claims for indemnity or contribution from Bristow on the grounds
that Mesa was not liable to the injured plaintiff. 438 The Fifth Circuit,
noting that since Mesa's indemnity claim was based upon a written
contract of indemnification,439 held that Mesa need only establish
that it was "potentially" liable to the injured person and had a
"reasonable apprehension of liability."440 Accordingly, the Fifth Cir-
cuit awarded Mesa indemnity from Bristow for the portion of the

432. Id. at 1211-12.
433. Id. at 1212.
434. Id. at 1213 n.3.
435. Id. at 1216 (citing Blanks v. Monroe Drilling Corp., 766 F.2d 891, 893-95 (5th Cir.

1985)).
436. 791 F.2d at 1213-14.
437. Id. at 1213-16.
438. Id. at 1216-18.
439. Id. at 1217. The Bristow-Mesa contract provided in part:

[Bristow] shall be responsible for and shall indemnify and hold harmless [Mesa],
and its personnel, servants, or agents from and against any and all claims, demand,
proceedings, or causes of action in respect of any loss or party personnel or death
or injury to [Mesa's] or [Mesa's] other contractors' personnel, servants or agents to
the extent arising out of the performance of this Agreement by [Bristow] subject
always to a limit of indemnity and hold harmless equivalent to amounts recoverable
by [Bristow] under the appropriate policies of insurance specified ....

Id.
440. Id. at 1217-18.
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Fontenot settlement advanced by it, but denied Mesa indemnity from
Bristow for the amounts Mesa would be required to pay Rowandrill
under its indemnity agreement with Rowandrill. 4

However, Mesa had also claimed indemnity from Rowandrill
based upon Rowandrill's alleged breach of its express warranty of
workmanlike performance. 4 2 The Fifth Circuit, reversing the district
court, found that Rowandrill's warranty had been breached when
Rowandrill "failed to provide a safe heliport surface.""' 3

Faced with the prospect of two mutual and separate indemnity
agreements causing the liability of the contracting parties to circle
perpetually like weather satellites, the Fifth Circuit chose Rowandrill's
express contractual indemnity over Mesa's express warranty, despite
Rowandrill's breach, stating: "When the contract contains an express
indemnification provision, we will not imply a separate indemnifi-
cation obligation arising out of [a warranty of workmanlike perform-
ance].""

Accordingly, the Fifth Circuit affirmed the district court's de-
cision that Mesa was not entitled to indemnity from Rowandrill,
although it rejected the reason given by the district court that
indemnity was not owed because the injury did not arise in connection
with drilling operations aboard the rig. 445

Taking up Bristow's contentions last, the Fifth Circuit upheld
the district court's allocation of 20% fault against Bristow.46 Misled
by Bristow's pretrial stipulation that company procedures required
disembarkation of passengers "whenever helicopters were refueling
hot (i.e., while the engine was still running)," 447 the district court
assigned 20% fault to Bristow, finding that it could have "refueled
with the engines off and thereby avoided the necessity of offloading
the passengers. '"" Bristow moved to amend the district court's
finding of fact under Federal Rule of Civil Procedure 52(b), by
introducing portions of its operations manual which require disem-
barkation of passengers whenever refueling, regardless of whether

441. Id. at 1218.
442. Id.
443. Id.
444. Id. at 1219.
445. Id.
446. Id. at 1219-20.
447. Id. at 1219.
448. Id.
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the engine is left running." 9 The district court's denial of Bristow's
motion was upheld by the Fifth Circuit on the apparent ground that
since the additional evidence was available at trial, it should have
been introduced then.4 1

0 When a bench trial is entirely conducted on
depositions and exhibits without live witnesses, a motion to supple-
ment the record with the full operations manual would not seem to
do much violence to court procedures. One senses in the district
court's denial of Bristow's motion and in the appellate court's
approval of the denial an energetic push by the judiciary to conclude
with finality the complicated extended case before it and forestall
more argument, especially argument regarding a point actually in-
cluded in a pre-trial stipulation.

Having held Bristow contractually liable to indemnify Mesa for
the portion of the settlement Mesa advanced to Fontenot, the Fifth
Circuit next examined the district court's award of Mesa's attorneys'
fees and costs against Bristow. 4 1 Brushing aside Bristow's argument
that since Mesa's liability underwriter paid the fees, there were no
costs for which Mesa could be reimbursed, the Fifth Circuit stated:

To accept Bristow's argument and extend it to its next logical
step would mean that an indemnitor could avoid its indemnifi-
cation responsibility altogether through the fortuity of the indem-
nitee having obtained a liability insurance policy.452
Accordingly, the court held that Bristow was required to indem-

nify Mesa for its attorneys' fees and costs of defense, but not for
attorneys' fees incurred by Mesa in prosecuting its cross-claim and
third-party claim, or in establishing its right to indemnification. 4

11

The court remanded the case to the district court to determine the
appropriate sum.45 4

Such a case is significant because of the extended treatment of
the interplay between various indemnity and contribution claims in
the context of offshore maritime litigation. Had Judge Brown not
already used the "Hydra" reference to describe the case of Syndicate
420 at Lloyd's London v. Early American Insurance Co. ,455 he could

449. Id. at 1219-20.
450. Id.
451. Id. at 1220-21.
452. Id.
453. Id.
454. Id. at 1221.
455. 796 F.2d 821 (5th Cir. Aug. 1986); see supra notes 48-77 and accompanying text.
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well have used it in the Fontenot case to describe the multiplicity of
claims for indemnity and contribution. 45 6

When a vessel owner is the defendant and third-party plaintiff
in a personal injury suit, he is barred by section 905(b) of the
LHWCA from receiving contribution by means of an "equitable
credit" against his liability to the employee in an amount equal to
that portion of the damages caused by the concurrent negligence of
the statutory employer. 4 7 However, the Fifth Circuit, in Hartford
Accident & Indemnity v. Ocean Carrier, '4  has held that where the
employer's compensation underwriter claims against the shipowner
for reimbursement of its compensation lien, not as statutory assignee
of the employee, but as a contractual subrogee independently of the
statutory scheme under the doctrine of Federal Marine Terminals v.
Burnside Shipping Co. ,49 the shipowner is entitled to have the claim
against it reduced by the percentage of the employer's negligence on
the basis of comparative fault.460

V. INSURANCE AND COLLISION

Marine insurance cases continue to reflect the increasing com-
plexity of multi-party litigation."' In Graham v. Milky Way Barge,462

the Fifth Circuit, in an opinion by District Judge Hinojosa, sitting
by designation, confronted, among other issues, coverage and exclu-
sions under hull and P & I insurance policies when the jack-up rig
M/V Star 11 capsized in heavy weather, resulting in the death of one
crewmember, personal injuries to others, and the total loss of the
vessel.",3 The death and personal injury claimants, employees of Land

456. For all of the growth in indemnity and contribution claims, counsel should be aware
that rule 11 sanctions have been awarded against shipowner's counsel for bringing a frivolous
third party action. See Barrios v. Pelham Marine, 796 F.2d 128 (5th Cir. Aug. 1986).

457. Edmonds v. Compagnie Generale Transatlantique, 443 U.S. 256 (1979); Samuels v.
Empresso Lineas Maritimos Argentines, 573 F.2d 884 (5th Cir. 1978), cert. denied, 443 U.S.
915 (1979).

458. 799 F.2d 1093 (5th Cir. Sept. 1986).
459. 394 U.S. 404 (1969).
460. 799 F.2d at 1095-98.
461. See generally Syndicate 420 at Lloyd's London v. Early American Insurance Co., 796

F.2d 821 (5th Cir. Aug. 1986) (the "hydra" opinion constructed by Judge Brown evidences
the increasing complexity of multi-party litigation reflected in the context of a marine insurance
case).

462. 811 F.2d 881 (5th Cir. Mar. 1987), modified, 824 F.2d 376 (5th Cir. Aug. 1987).
463. Id. at 883-86.
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& Offshore Service (LOS), a Chevron contractor, sued LOS, the rig
owner, Milky Way Barge Lines (Milky Way), and the time charterer,
Chevron, U.S.A. (Chevron)."4 Chevron and Milky Way both filed a
third-party demand against Milky Way's P & I underwriter, American
Fidelity Insurance Company (American Fidelity), and its excess hull
and P & I underwriter, Southern American Insurance Company
(Southern American), both of whom denied coverage based on the
operational limitations in the policies. 465 Milky Way then filed third-
party demands against its insurance agent, Horace Herrin, and its
surplus lines broker, Continental Underwriters, Ltd. (Continental).
Continental in turn sought indemnity from its errors and omissions
carrier, St. Paul Fire & Marine Casualty (St. Paul), who denied
coverage.4" In addition, Milky Way and the rig's mortgagee, Bossier
Bank & Trust Company filed a fourth suit for the total loss of the
rig against the primary hull underwriter, American Fidelity, which
had denied coverage, and against Underwriters at Lloyd's which had
also denied coverage under their increased value policy for the M/V
Star I. 467 Finally, Chevron also claimed against LOS's compensation
underwriters for violation of their duty to defend against the personal
injury and death claims."68

The district court found that the hull and P & I policies contained
three pertinent navigational and operational limitations, the latter
two of which it found were violated in the casualty: (1) operations
were restricted to "inland waters of the Gulf states;" (2) the vessel
was limited to a depth of forty feet of water for elevating purposes;
and (3) the rig was prohibited from remaining elevated in seas of
five feet or more." 9 After the policies containing the operational
limitations were bound, Milky Way extended the legs of the Star 11
from sixty to ninety feet in order to work in deeper water, and its
representative contacted Herrin to extend the navigational and op-
erational limits on the Star II's policies. 470 Herrin in turn contacted
Continental, which dispatched a marine surveyor, but never procured

464. Id. at 883-84.
465. Id. at 884-85.
466. Id.
467. Id.
468. Id. at 889-90.
469. Id. at 884-85, 888.
470. Id. at 885.
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the additional coverage and never advised Herrin and Milky Way
that it had not. 47'

The district court, using an advisory jury which found coverage,
also found coverage under the hull and P & I policies. 472 Without
citation of authority for its distinction, the district court held that
the limitations were "special conditions," not warranties the violation
of which would void the policies. 473 On appeal by all hull and P &
I underwriters, the Fifth Circuit reversed, finding the coverages
voided by the operations in violation of the navigational and oper-
ational limitations and refused to apply the Louisiana anti-technical
statute474 to marine hull insurance policies. This statute is applicable
to fire policies and would have allowed Milky Way to maintain the
policies despite its breach.475 The court was clearly influenced by the
fact that the owner's representative, Duet, had requested additional
coverage to extend the navigational and operational limits of the rig
after its legs had been extended.476 The court stated: "IThe naviga-
tional and operational limits included in the policies in question were
fundamental to the ability of the parties to those policies to assess
the risks against which the STAR II was to be insured and should
be considered as an exclusion rather than a representation. '477

Since the trial court had ruled that Milky Way's third-party
negligence claims against its insurance agent, Herrin and Continental,
were moot because it had found hull and P & I coverage, the Fifth
Circuit remanded for a district court determination in that regard. 478

Somewhat puzzling is the Fifth Circuit's consideration of Milky
Way's claim for attorneys' fees against Hull and P & I underwriters
for arbitrary and capricious violation of their duty to defend. 479 The
district court had rejected Milky Way's claim, even though it had
found coverage.480 Since the Fifth Circuit found no coverage, it

471. Id.
472. Id.
473. Id. at 885-86.
474. LA. REv. STAT. ANN. § 22:692 (West 1978). Generally, the statute prohibits voiding

fire insurance policies for breaches of representation, warranties, or conditions contained in
the policies. Id.

475. 811 F.2d at 886-87.
476. Id. at 888.
477. Id. at 887.
478. Id. at 889.
479. Id. at 889-90.
480. Id. at 889.
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would appear the underwriters' denial of coverage and a defense was
correct, well within their contractual rights, and anything but arbi-
trary. Perhaps the court merely wanted to affirm that a district court
can find coverage and, nevertheless, properly deny attorneys' fees
unless the denial of coverage is arbitrary. 41 In any event, the Fifth
Circuit affirmed the district court's finding that hull and P & I
attorneys were not liable for Milky Way's attorneys' fees.48 2

After approving the district court's ruling that LOS's compen-
sation insurers had no duty to defend Chevron with regard to personal
injury and death claims,48 3 the Fifth Circuit took the opportunity to
state that although recoveries under the Death on the High Seas
Act 4

1
4 are limited to pecuniary loss, 485 a death claimant retained her

"survival action" for nonpecuniary losses under the general maritime
law.4

6

Finally, the Fifth Circuit addressed and upheld the district court's
unusual finding that the time charterer, Chevron, was negligent in
not keeping the rig informed of critical weather information after
dispatching the rig to perform work in unsheltered open reaches of
the Gulf, and that such negligence was a contributing cause of the
casualty. 487 District Judge Beer held that the time charterer, Chevron,
had a duty to consult with owners over the weather and vessel
movement which Chevron negligently violated. 488 The Fifth Circuit
noted that such a finding is "unusual, ' 489 but held that although
time charterers are not liable for the unseaworthiness of the chartered
vessel nor the negligence of her crew, they may have independent
tort liability under general principals of maritime tort negligence. 49

0

The Fifth Circuit finessed Judge Beer's legal ruling concerning the

481. Id. at 889-90.
482. 811 F.2d at 890.

483. Id. at 890-91.
484. 46 U.S.C. §§ 761-768 (1982 & Supp. III 1985).
485. Offshore Logistics v. Tallentire, 477 U.S. 207 (1986).
486. 811 F.2d at 891-92. (citing Morange v. States Marine Lines, 398 U.S. 375 (1970); and

Casaceli v. Martech Int'l, 774 F.2d 1322 (5th Cir. 1985), cert. denied, 475 U.S. 1108 (1986);
Azzopardi v. Ocean Drilling & Exploration Co., 742 F.2d 890, 894 (5th Cir. 1984)).

487. Id. at 892-93.
488. See Graham v. Milky Way Barges, 590 F. Supp. 721, 728-29 (E.D. La. 1984).
489. Id. at 893.
490. Id. (citing Casaceli v. Martech Int'l, 774 F.2d 1322 (5th Cir. 1985), cert. denied, -

U.S. - 106 S. Ct. 1516, 89 L. Ed. 2d 914 (1986) and Daigle v. Point Landing, 616 F.2d
825 (5th Cir. 1980)).
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new duty of a time charterer to consult. Ordinarily, a time charterer
possesses no authority under the time charter to control vessel move-
ment. 491 Instead of treating the matter as a question of law, the Fifth
Circuit analyzed the time charterer's negligence as a fact issue,
independent of the charter, and affirmed, based upon the "special
facts" surrounding Chevron's responsibility for the transmission of
weather updates and the extent of Chevron's control over offshore
exploration and production. 492

In Travelers Indemnity Co. v. Calvert Fire Insurance Co.,491 an
unusual case involving a number of hull underwriters and a P & I
club, the Fifth Circuit took the opportunity to reform a bond posted
as security to insure the payment of damages arising from a collision
in international waters between a United States Naval vessel, the USS
Dahigren, and a Panamanian flagged vessel, the S/S Eurybates.494

Following the collision which occurred August 8, 1975, owners
of the S/S Eurybates filed suit in the United States District Court
for the Eastern District of Louisiana seeking limitation of liability. 495

In an effort to prevent the arrest of the vessel, and acting pursuant
to Supplemental Rule F of the Federal Rules of Civil Procedure,
counsel for hull underwriters, whose lead American company was
Calvert Fire Insurance Company ("Hull Underwriters"), acting on
instructions on behalf of the vessel owner Ta Chi Navigation (Pan-
ama) Corporation (Ta Chi), filed a bond for the value of the
Eurybates.496 Travelers Indemnity Company (Travelers) was the surety
on the bond. 497 Travelers provided terms exactly like those in its
standard London counter-indemnity agreement with Hull Underwri-
ters .49 By the terms of the counter-indemnity agreement, each hull
underwriter promised to pay its portion of the total value of the ship
"in accordance with the terms of the policy of insurance. 4 9 Trav-
elers did not seek any indemnification from the P & I carrier, the
London Steamship Owners' Mutual Insurance Association, Ltd. (The

491. Id. at 893.
492. Id.
493. 798 F.2d 826 (5th Cir. Aug. 1986).
494. Id. at 828.
495. Id. at 828-29.
496. Id. at 829.
497. Id.
498. Id.
499. Id.
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London Club), but relied upon Hull Underwriters to indemnify it
for the entire amount of the bond.5 0

In addition to the limitation proceeding filed in the district court
in Louisiana, an action was filed by four separate cargo interests in
the district court in Puerto Rico for damages sustained by the cargo
interests aboard the Eurybates.50 However, on joint consent of the
parties this suit was transferred and consolidated with the limitation
proceeding pending in the Eastern District of Louisiana. 0 2

Prior to the limitation trial, the United States Government,
assuming it would be found partially at fault for the collision, settled
with all cargo interests, paying them 100% of their damages.5 03

However, in the limitation proceeding, the district court ultimately
found that the Eurybates and its owners were solely at fault for the
collision.1 4 In addition, the court found that the Eurybates was
unseaworthy because it was manned by an incompetent crew and
rejected its "error in navigation defense" which would have exempted
it from liability to its cargo interests. 05 Based upon this holding, the
district court found that the damages the Navy had paid to cargo
interests were not "collision" damages but were rather "cargo"
damages, for which Ta Chi was liable to the Navy, the Navy being
the equitable subrogee of Ta Chi's debt to its cargo interest.) 6

Reacting to the trial court's decision, Hull Underwriters con-
cluded that because the court had labeled the damages paid by the
Navy as cargo and not collision damages, Hull Underwriters were
not required to pay such damages.1 7 Ordinarily, P & I insurance
covers "cargo" damages and hull insurance covers "collision" dam-
age. 08 As a result, Hull Underwriters declined or refused to indemnify
Travelers for the "entire" amount of the bond posted in the limi-
tation proceeding. 5°9

Unfortunately for Travelers, it was not informed of the district
court's decision until after the time for appeal had expired. 10 After

500. Id.
501. Id.
502. Id.
503. Id.
504. Id. at 829-30.
505. Id. at 830.
506. Id.
507. Id.
508. Id. at 829 n.2.
509. Id. at 830.
510. Id.
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an unsuccessful attempt under Federal Rule of Civil Procedure 60(b)
to get the trial court to reform the indemnity agreement51" ' and make
"all" damages "collision" damages, and an unsuccessful appeal,5 12

Travelers brought a declaratory judgment action against Hull Un-
derwriters and The London Club, seeking to reform the counter-
indemnity agreement to require Hull Underwriters to pay the entire
amount of the bond and alternatively to make the London Club pay
for the cargo damages." 3

Travelers was successful in a bench trial in the district court,
which found that it had personal jurisdiction over The London Club
and reformed the indemnity agreement between Hull Underwriters
and Travelers to make Hull Underwriters liable for the entire amount
of the bond. 51 4 In reforming the indemnity agreement, the court
found that the parties had mutually intended at the time of the
issuance of the bond for Hull Underwriters to be liable for the entire
amount of the bond, that the Hull Underwriters were estopped by
Travelers' detrimental reliance from denying that it owed Travelers
the full amount of the bond, and that Hull Underwriters had breached
what the court referred to as a fiduciary obligation owed to its
principal, Ta Chi.5" 5 In addition, the district court found that: "Hull
Underwriters had a fiduciary obligation to tell Travelers that there
was no coverage under the hull policy because Hull Underwriters
represented Ta Chi, its principal, which owed a full indemnity
obligation to Travelers." 51 6

Both Hull Underwriters and The London Club appealed the
decision of the district court.1 7 The Fifth Circuit, in reversing part
of the district court's decision, held that Travelers had failed to carry
its burden of proof required for the two-pronged test to establish
personal jurisdiction in the district court over The London Club." 8

Under that test, the plaintiff must first establish that the state, under
its long arm statute, could assert jurisdiction over the defendant, and

511. Id.
512. In re Ta Chi Navigation (Panama) Corp., 728 F.2d 699, 703-04 (5th Cir. 1984).
513. Travelers Indem. Co. v. Calvert Fire Ins. Co., 798 F.2d 826, 830 (5th Cir. Aug.

1986).
514. Id. at 830-31.
515. Id.
516. Id. at 831.
517. Id.
518. Id. at 831-33.

[Vol. 19:251



ADMIRALTY

secondly, that the defendant had minimal contacts with the state
such that traditional notions of substantial justice and fair play are
not offended. 19 The only evidence offered by Travelers to establish
minimal contacts with the state was a showing that a Louisiana law
firm was listed as a contact and representative for matters involving
the P & I Club. 20 Finding that Travelers had failed to establish such
contacts with the State of Louisiana, the Fifth Circuit stated that it
was unnecessary to determine whether Louisiana could assert any
"general" jurisdiction over The London Club.121 Since the suit neither
arose out of nor was related to any contacts of The London Club
with Louisiana, Louisiana could not assert "specific" jurisdiction.122

The court also rejected the district court's assertion of personal
jurisdiction over The London Club on the theory that The London
Club had waived any defense to personal jurisdiction by taking
actions to defend the four cargo cases originally filed in Puerto
Rico. 23 The London Club was never a party to either the Puerto
Rico actions or the limitation proceeding.124 Finding no jurisdiction
over The London Club, the court did not consider Travelers' claim
against it.525

The Fifth Circuit upheld the district court's judgment in favor
of Travelers in which the indemnity agreement was reformed to
reflect that Hull Underwriters was liable to Travelers for the full
amount of the indemnities covering all damages, including the cargo
damages. 26 Agreeing with the district court, the Fifth Circuit con-
cluded that there was sufficient evidence to establish that the indem-
nity agreement was intended by the parties to cover all claims. 2 7

While the decision itself does not appear noteworthy in the sense
that it is not a case of first impression, it does illustrate the need to
carefully examine the terms and conditions of any underwriting
agreement or bond between underwriters which provides security for

519. Id. at 832.
520. Id. at 832-33.
521. Id. at 832; see Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 414

(1984).
522. 798 F.2d at 832.
523. Id. at 834-35.
524. Id. at 835.
525. Id.
526. Id. at 836.
527. Id.
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claims in most types of maritime actions. This becomes particularly
important in a collision case where interests for the noncarrying
vessel, such as the USS Dahigren in this case, might decide to settle
and pay cargo claims brought by cargo interests on the carrying
vessel.

In Dow Chemical Co. v. M/V Roberta Tabor,s28 the court was
called upon to examine the complex relationship between a vessel
owner, Scott Chotin, Inc. (Chotin), and its charterer, Dow Chemical
Company (Dow), which was obliged to provide marine insurance
along with a waiver of subrogation and rights of indemnity against
Chotin . 29 The litigation arose out of a collision between two tugs
and their respective tows in the lower Mississippi River on September
20, 1979.530 The tug M/V Roberta Tabor, chartered to Dow Chemical
under a towing contract referred to as a "Fully Found Charter Out
of Boat," was towing the ART-488 owned by American River
Transportation Company (ARTCO). The tug M/V Sugarland, under
bareboat charter to Dow, was towing the PTC-501 and SC-303L
owned by Chotin.131

Under the terms of the bareboat charter agreement between Dow
and Chotin for the two barges, Dow was to obtain hull and protection
and indemnity (P & I) insurance on the barges with Chotin named
as an additional assured with waiver of subrogation. 3 2 Dow was also
permitted to self-insure such risks. 3 However, in the event that it
chose to self insure, Dow was required to act as a de facto insurer
for Chotin and to indemnify Chotin for any losses or claims for
which Chotin might become liable, including reasonable attorneys'
fees and costs.5 34

In addition to the coverage required from Dow by the barge
charter, the towing contract, or "Fully Found Charter Out of Boat,"
for the M/V Sugarland also required Dow to obtain hull and P & I
insurance on the barges to be towed by the tug and also to name
Chotin as an additional assured on the P & I policies and to waive

528. 815 F.2d 1037 (5th Cir. May 1987).
529. Id. at 1039-40.
530. Id. at 1039.
531. Id.
532. Id.
533. Id.
534. Id.
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subrogation on the hull policies. "5 Chotin was required under the
Fully Found Charter to obtain hull, P & I, and tower's liability
insurance on the M/V Sugarland.5 3 6 As in the bareboat charter for
the barges, Dow could elect to self insure its risks, but if it did so,
it was required to indemnify Chotin to the same extent as would
have been required if had Dow purchased the specific insurance
coverages required. 537

Dow did elect to self insure for losses under $1 million.538 In
addition, it failed to name Chotin as an additional assured on Dow's
hull and P & I insurance policies covering losses in excess of $1
million .-

9

In addition to the required insurance coverages and indemnities,
the Fully Found Charter also contained a force majeure clause, the
intent of which was to relieve Chotin of any responsibility or liability
for any loss, damage, or delay of performance resulting from the
negligence or fault of the master and crew of the M/V Sugarland.5"40

After the collision, Dow sued Artco and Chotin for the damages
to its barges and for loss of use.54' Artco defended and cross-claimed
against Chotin.5 42 Chotin defended against Dow's claim for damages
and loss of use of the barges and also counterclaimed for all of its
costs and attorneys' fees, alleging that Dow had breached its charter
party agreement with respect to the requirement for insurance and
by bringing suit against Chotin.5 43

The district court found the M/V Roberta Tabor solely at fault
for the collision and denied Artco's cross-claim against Chotin. 4"
Additionally, the court awarded Dow recovery from Artco for phys-
ical damages caused to its barges, but denied Dow's loss of use claim
for lack of proof of the amount of such loss. 545 Pursuant to Chotin's
post judgment motion, the district court also entered judgment
against Dow, awarding Chotin all of its attorneys' fees, including

535. Id. at 1039-40.
536. Id. at 1040.
537. Id.
538. Id. at 1040.
539. Id.
540. Id. at 1040 n.4.
541. Id. at 1040.
542. Id.
543. Id. at 1040-41.
544. Id. at 1040.
545. Id.
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those incurred in defending the case and in prosecuting its counter-
claim against Dow. 46 The court concluded that since Dow had elected
to self insure, it was effectively Chotin's hull underwriter for the
barges and as such it was barred from maintaining a suit against its
own assured. By bringing such an action against Chotin, Dow had
breached its contractual obligation to Chotin under the charter parties
making it liable for all of Chotin's attorneys' fees and costs.5 47

On appeal, Dow argued that the district court erred in holding
that Dow had failed to prove its loss of use claim, that Dow could
not sue Chotin without breaching the charter agreement, and that
all of Chotin's attorneys' fees were a result of Dow's suit against
Chotin.5 48 Dow argued that its suit against Chotin was permissible
because the insurance provisions would not have permitted Dow to
indemnify Chotin for Chotin's potential liability for negligent oper-
ation of the tug Sugarland; rather, the insurance required would only
have indemnified Chotin for claims based on the negligence of the
vessels named in the insurance policies, specifically, the barges.149

The Fifth Circuit, in rejecting Dow's argument, held that Dow's
position was foreclosed because of recent decisions of the court
holding that an insurer cannot by way of subrogation recover against
its insured or an additional insured any part of its payment for a
risk covered by the policy. 50 The court pointed out that in Marathon
Oil Co. v. Mid-Continent Underwriters,55' it had specifically rejected
a similar argument made by vessel underwriters with respect to the
waiver of subrogation:1 2

When the underwriters issue a policy covering an additional
assured and waiving 'all subrogation' rights against it, they cannot
recoup from the additional assured any portion of the sums they
have paid to settle a risk covered by the policy, even on the theory
that the recoupment is based on the additional assured's exposure
for risks not covered by the policy. 5"3

The court extended the holdings of both Marathon and Wiley
v. Offshore Painting Contractors'5 4 to include a situation where a

546. Id. at 1041.
547. Id.
548. Id.
549. Id. at 1043.
550. Id. at 1043-45.
551. 786 F.2d 1301 (5th Cir. 1986).
552. 815 F.2d at 1043.
553. 786 F.2d at 1302.
554. 711 F.2d 602 (5th Cir. 1983).
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party has elected not to obtain the insurance and to stand in the
shoes of the insurer. Dow, as Chotin's de facto hull underwriter,
was held to have waived all rights of subrogation against Chotin as
would have been done had the insurance required by the contract
been purchased.55 "Having done so, Dow could not recover from
Chotin its [barge] damages for a loss covered by the [barge] hull
policy, on the theory that the policy did not cover damages to the
barges resulting from Chotin's operation of the Sugarland."11"6 Ac-
cordingly, Dow's suit against Chotin was a breach of the charter
agreement 5 7 It is important to note that even though Chotin had
been exonerated from collision liability and hence would not have
been liable on the merits to Dow for the barge damages in any event,
Chotin's potential liability at the time Dow filed its suit against
Chotin was still pertinent to the issue of whether Chotin could recover
the attorneys' fees and costs it incurred in defending against Dow's
making a claim in breach of the contract.

However, with respect to Dow's loss of use claim against Chotin,
the court reasoned that the applicable hull and P & I coverages did
not cover loss of use "type" claims, absent some type of special
endorsement.5" Given this fact and the unenforceability of the force
majeure clause because of its exculpatory language,55 9 the court
reversed the district court's holding that Dow could not file a claim
against Chotin for Dow's loss of use without breaching its charter.56

The court then pointed out that since Dow could maintain an action
against Chotin for loss of use, the district court had improperly
awarded Chotin all its attorneys' fees in defending against Dow's
claims, and remanded for the district court to apportion its award
of Chotin's attorneys' fees between the expenses incurred defending
against Dow's hull damage claim filed in breach of the charter which
were recoverable by Chotin, and the expenses incurred defending
against Dow's permissible loss of use claim, which were not recov-

555. 815 F.2d at 1043-45.
556. Id. at 1045.
557. Id.
558. Id.
559. In Bisso v. Inland Waterways Corp., 349 U.S. 85 (1955), the Supreme Court held

that broad exculpatory provisions in towage agreements were void as against public policy.
Since Bisso, tug and barge owners have used marine insurance as a vehicle for avoiding the
import of Bisso. The courts upheld this practice so long as there are reciprocal insurance
provisions. See Twenty Grand Offshore, Inc. v. West India Carriers, 492 F.2d 679 (5th Cir.),
cert. denied, 419 U.S. 836 (1974).

560. 815 F.2d at 1043-45.
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erable by Chotin.161 The Fifth Circuit also reversed the district court's
award of Chotin's attorneys' fees expended in prosecuting its coun-
terclaim against Dow for indemnification, which fees it held not
recoverable. 562

The case is noteworthy because the court, by upholding Chotin's
claim for attorneys' fees against Dow, upholds what appears to be
a Bisso type indemnity against Dow when there was no actual
insurance in place.56

VI. SALVAGE

Once again an American appellate court has ventured into the
seldom navigated waters of the law of salvage. 64 The Fifth Circuit,
in Allseas Maritime, S.A. v. M/V Mimosa,5 65 reviewed a decision of
the district court of the Southern District of Texas involving a claim
for salvage following the spectacular collision between the M/V
Burma Agate and the M/V Mimosa. 66 At the time of the collision,
the Mimosa was outbound from the Port of Houston when, due to
an apparent navigational error, the vessel strayed out of the channel
and over into the customary offshore anchorage where it collided
with the heavily laden tanker Burma Agate, which was loaded with
a blend of imported crude oils.167 Following the collision, both vessels
caught fire, requiring abandonment by remaining crew members.'
Although the crew of the Mimosa dropped anchor before abandoning
their vessel, no one stopped the main engine.569 As a result, the
Mimosa with its rudder turned to starboard, steamed in ever-widening
circles in an area populated by a number of offshore rigs and oil
and gas production platforms.170

561. Id. at 1045-46.
562. Id.
563. Compare Bisso v. Inland Waterways Corp., 349 U.S. 85 (1955) with Voisin v.

O.D.E.C.O. Drilling Co., 744 F.2d 1174, 1178 (5th Cir. 1984), cert. denied sub nom. Hammers
v. ODECO Drilling, 470 U.S. 1053 (5th Cir. 1985). See also Dillingham Tug & Barge Corp.
v. Collier Carbon & Chem. Corp., 707 F.2d 1086 (9th Cir. 1983), cert. denied, 465 U.S. 1025
(1984) (concerning effect of self-insurance).

564. Computerized research reveals only sixteen such Fifth Circuit cases on salvage since
1950.

565. 812 F.2d 243 (5th Cir. Mar. 1987).
566. Id. at 244-45.
567. Id. at 245.
568. Id.
569. Id.
570. Id.
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Salvage efforts were undertaken by the M/V Taroze Vizier, a
tugboat out of Galveston which, according to the district court, was
manned by "seasoned offshore tugmen." 5 7

1 The captain of the Taroze
Vizier attempted to stop the circling Mimosa by entangling a rope
and cable in the vessel's propeller.172 This procedure required the tug
to work very close to the burning vessel, placing it and the crew in
considerable danger. 7

1

With the assistance of three other tugs, the Taroze Vizier was
able to move the Mimosa away from the oil rigs and production
platforms and to douse the fire aboard the burning vessel.17

4 After
seven and one-half hours, the Mimosa's engine finally stopped and
the Coast Guard released the Taroze Vizier and the other tugs. 75

Of the four vessels involved in the salvaging of the Mimosa,
only the Taroze Vizier filed a salvage claim.176 Following a bench
trial, the district court awarded $150,000 to the Taroze Vizier for its
efforts.177 In arriving at this award, the district court determined that
the Taroze Vizier was "25% responsible for the rescuing of the
MIMOSA-thus saving the defendant $100,000.111 7

1 Values for the
salvaged Mimosa and its fuel or bunkers were placed at $400,000
and $350,000, respectively, permitting a total fund out of which
salvage claims could be paid of over $750,000. 5 79 However, because
plaintiff failed to establish that the shipowner had any interest in
the fuel, no claim was allowed against the bunkers.180

Both the Mimosa and the Taroze Vizier appealed, the Mimosa
seeking a reduction in the award and the Taroze Vizier contending
that the court should have: (1) taken into consideration the fact that
its salvage efforts kept the out-of-control Mimosa from striking one
of the nearby offshore oil and gas platforms, thus saving the owner
from becoming liable for millions of dollars in damages; 51 and (2)

571. Unreported district court Finding of Fact and Conclusions of Law, Finding of Fact
No. 4, Allseas Maritime, S.A. v. M/V Mimosa, No. H-79-2303 (S.D. Tex. Jan. 15, 1986).

572. 812 F.2d at 245.
573. Id.
574. Id.
575. Id.
576. Id. at 244.
577. Id. at 245.
578. Id.
579. Id.
580. Id. at 248-49.
581. Id. at 247.
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included the value of the bunkers in determining the salved value of
the M/V Mimosa.82

The Fifth Circuit in reducing the award from $150,000 to $67,500,
held that the finding of the district court establishing a twenty-five
percent contribution by the Taroze Vizier toward the salvage of the
Mimosa automatically limited the amount of any award the court
could render in favor of the tug.5 83 Since the salved value of the
Mimosa was only $400,000, the Fifth Circuit ruled that the Taroze
Vizier was entitled to receive at most only $100,000.1 84 Accordingly,
the $50,000 added by the district court enhancing the award for risk
taken was disallowed by the Fifth Circuit, which observed that the
risk factor should have been considered in computing the original
award and not added to that amount.585 Further, the appellate court
substituted its own judgment for that of the district court and reduced
the award to $67,500.516 As the court put it, the sum awarded "far
exceeded the maximum allowable." 58 7

In rendering its decision, the Fifth Circuit appears to have
applied a mathematical analysis to arrive at its salvage award. This
conclusion is almost inescapable when one looks at how the court
revised the award figure: "the Taroze Vizier's award should be
measured at 25016 of $400,000 or $100,000. ' ' 18 Instead of reviewing
the factors to be taken into consideration in setting a salvage award,
which are set out in theoretical form in the opinion,58 9 the court
subtracted one-fourth from the value of the salved property ($400,000)
to come up with a maximum salvage award of $100,000, which it
further reduced to $67,500 without commenting negatively about the
salvors' efforts. 90 An explanation would be helpful because ordinarily

582. Id. at 248-49.
583. Id. at 246.
584. Id.

585. Id. at 247.

586. Id.

587. Id.

588. Id. at 245. The following factors are to be considered in determining a salvage award:
(1) the degree of danger from which the salvaged property was saved; (2) the salvaged
property's value; (3) the risk incurred by the salvors; (4) the salvors' promptitude, skill and
energy; (5) the value of the salvors' property put at risk; and (6) the salvors' time and labor.
M. NoRRis, Tr LAw OF SALVAGE § 244 (1958) [hereinafter M. NoRRis]; 3A BENEDICT ON
ADMIRALTY § 244, 21-22 (1980) [hereinafter BENEDICT].

589. 812 F.2d at 246-47.

590. Id.
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fire aboard a vessel is viewed as involving a serious risk to a salvor
and salvage services rendered under such circumstances are usually
considered in the magnitude of a "high order of salvage" calling for
a more liberal award. 591

The court's method of establishing the award does not appear
consistent with previous holdings of the Fifth Circuit and suggests
tacit reliance upon the "fixed percentage" rule, a rule long since
abandoned by the courts of both the United States and other juris-
dictions.192 A number of decisions from both sides of the Atlantic
have flatly rejected the use of a percentage to arrive at a salvage
award either in the case of a derelict or otherwise, and a fortiori, to
set an upper limit on a salvor's award. 93 Benedict on Admiralty
comments on this long abandoned procedure: "Except for a relatively
brief period in the history of American maritime law when awards
were made on the basis of a fixed percentage of the value of salved
derelict property, the amount of the award is not dependent upon
the precise valuation of the salved property. 5 94

Only the district court attempted a detailed discussion of the
factors to be considered in arriving at the award. The Fifth Circuit,
after setting out the required factors and after tersely observing that
"[n]o precise formula has been, or can be, described for calculating
salvage awards," 595 stopped in its analysis and held that because the
trial court found that the Taroze Vizier was twenty-five percent
responsible for the salvaging of the Mimosa its maximum recovery
was $100,000, one-fourth of the salved value of the Mimosa. 96

Typically, salvage cases involve a two stage discussion. First, the
court determines the total salvage award attributable to saving the
vessel by all salvage interests after examining the various factors.197

Second, the court examines the salvor's actions to determine the part

591. M. NoRRIS, supra note 588, at §§ 265 & 278; 3A BENEDICT, supra note 588, at §§ 265
& 278.

592. See M. NoiRs, supra note 588, §§ 265 & 278; 3A BENEDICT, supra note 588, at
§§ 265 & 278.

593. M. NORRIS, supra note 588, at §§ 265 & 278; 3A BENEDICT, supra note 588, at §§ 265
& 278.

594. 3A BENEDICT, supra note 588, at § 258.
595. 812 F.2d at 246.
596. Id. at 246-47.
597. M. NORRIS, supra note 588, at §§ 265 & 278; 3A BENEDICT, supra note 588, at §§ 265

& 278.

19881



TEXAS TECH LA W REVIEW

of that total award to which the salvor is entitled.5 98 Perhaps the
district court and the Fifth Circuit telescoped the first step of the
analysis because it seemed relatively clear that the total salvage award
for all the salvage interests would have exceeded the salved value of
the Mimosa, which is the upper limit of all salvage awarded. 99 But
in making the partial award to the Taroze Vizier, neither the district
court nor the Fifth Circuit clarified what is meant by the conclusion
that the Taroze Vizier was "25 percent responsible" for rescuing the
Mimosa.600 The twenty-five percent finding could represent the value
of the tug's services or it could represent a one-fourth division of
the maximum award because four tugs had participated in the salvage
efforts.601 If the trial court had made a finding that each tug con-
tributed equally to the success of the total salvage operation, then
its apportionment of one-fourth of the maximum salved value would
have appeared more acceptable. In any event, since the Fifth Circuit
did not set out an endorsement of the abandoned "fixed percentage"
rule, it would appear in theory at least, that this test continues to
be rejected by the courts. 60 2 Had the Fifth Circuit more extensively
set forth the reasons why it felt the tug's salvage services had been
overvalued by the trial court, the case might be less troublesome.

The Fifth Circuit also discussed the salvor's complaint that the
district court failed to consider the potential liability spared the
owners of the Mimosa for damage either to oil rigs or platforms off
Galveston by the success of the salvors in turning the wildly running
derelict vessel away from any such structures.603 While the court
found merit in the salvors' position that a salvor should be compen-
sated for liability avoided (so called "liability salvage"), the court
avoided a direct holding on the issue of "liability salvage" by stating
that under the present Limitation of Liability Act,6 a shipowner's
liability is limited to the value of its vessel and pending freight, if

598. M. NoRsuS, supra note 588, at §§ 265 & 278; 3A BENEDICT, supra note 588, at §§ 265
& 278.

599. 812 F.2d at 246.
600. Id.
601. Id.
602. M. NoRs, supra note 588, at §§ 2 & 240; 3A BENEDICT, supra note 588, at 21-19.

See Mississippi Valley Barge Line Co. v. Indian Towing Co., 232 F.2d 750, 752-53 (5th Cir.
1956) (rejecting the "Double Towage" rule); see also The Blackwall, 77 U.S. 1, 15 (1820) (a
moiety of the amount allowed as salvage belongs to the libellants).

603. 812 F.2d at 247-48.
604. 46 U.S.C. §§ 181, 183-188 (Supp. III 1985).
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any, following the casualty. 601 Accordingly, absent a showing of the
shipowner's privity or knowledge sufficient to defeat its right to limit
liability, the shipowner was not saved from ruinous liability expo-
sure.6o6

Nevertheless, the court's favorable comments regarding "liability
salvage" 6 7 deserve a digression from the discussion of the case.
Various international maritime interests have addressed this type of
salvage award or award enhancement. Most notably, this concept
has been incorporated to a limited extent into the Lloyd's Standard
Form Salvage Agreement, commonly known as "LOF 1980." This
so called "safety net" provision permits a London salvage arbitrator,
in computing a salvage award in the case of a laden or partially
laden tanker with a cargo of oil, to take into consideration the efforts
of the salvor in preventing pollution from the stricken vessel, and
can lead to an enhancement of the award. In addition, in cases where
the salvor may be unsuccessful in actually salvaging the vessel, the
salvor will be entitled to receive a sum equal to its reasonably incurred
expenses including an additional amount not to exceed fifteen percent
of the expenses, but only if and to the extent such expenses together
with the fifteen percent increment are greater than any amount
recovered under the salvage contract.60s

The "safety net" provision offers some incentive to the salvor
to proceed under the "no cure no pay" type of agreement, which is
the traditional basis for all salvage efforts, both voluntary and
contractual, even though the salvor may not be successful in its
efforts to salvage a stricken oil tanker.6 Following the Amoco Cadiz
incident off the coast of France in 1979, it became clear that a
salvor's efforts to salvage a stricken oil tanker may no longer be
under its exclusive control because of the interest of the adjacent
coastal state over potential pollution of its shoreline. For example,
if the coastal state were to take action under the Intervention

605. 812 F.2d at 247-48.
606. Id.
607. Id. at 247 n.ll; see Westar Marine Servs. v. Heererna Marine Contractors, S.A., 621

F. Supp. 1135, 1140-41 (N.D. Cal. 1985) (containing a discussion of "liability salvage").
608. Brice, Salvage and Enhanced Awards, Q. C. LLOYDS MAMRIaE AND COMMERCiAL LAW

QUARTERLY, ( ).

609. Id. at 36; see also Coulthard, A New Cure for Salvors-A Comparative Analysis of
the LOB 198 and the C.M.I. Draft Salvage Convention, 14 J. MAR. L. & CoM. 45, 46-49
(1983).
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Convention 610 and destroy the vessel or require it to be towed out to
sea and destroyed, the salvor would be deprived of its expected
salvage award.

In addition to this specific recognition of types of special awards
to a contract salvor operating under an LOF 80 agreement, the issue
of "liability salvage" has been considered in connection with efforts
to revise the Brussels Convention on Salvage 1910.611 Paralleling the
efforts to change the Lloyd's Open Form of Salvage Agreement were
those undertaken by the Comite Maritime International (CMI) to
assist the International Maritime Organization (IMO) in examining
the problems of marine salvage at the international level. The CMI
group, acting through a subcommittee, examained the Brussels 1910
Salvage Convention with a view toward offering a revision of that
agreement to the world maritime community. In 1981, a Draft Salvage
Convention was introduced at the staff meeting of the CMI in
Montreal. While preserving the concept of "no cure no pay" so that
no award for pollution prevention can be made absent the saving of
property, the CMI Draft Convention imposes a duty on a salvor to
use his "best endeavors" to prevent or minimize damage to the
environment,6 2 which will then be recognized in assessing an award
to the salvor subject to the limit of the salved value of the property. 613

In addition, the CMI Draft Convention, like the LOF 1980,
provides for an exception to the "no cure no pay" principles in the
event the salvor has bestowed some benefit to the environment but
failed to obtain a salvage award from a vessel which "threatened
damage to the environment." 6 4 In such case the salvor is then entitled
to special compensation which can be as much as double the amount
of its expenses, to the extent that such compensation exceeds any
other award to which it may be entitled.6 15 Perhaps in a subsequent
salvage case in which limitation of liability is denied to the shipowner,
the Fifth Circuit may address these developments.

610. International Convention Relating to Intervention on the High Seas in Cases of Oil
Pollution Casualties, Brussels 1969, S. LAY, R. Cmjxcrms, M. NORDGUIST, NEW DIRECTIONS

iN im LAW OF THE SEA, Documents Vol. II, Oceana Publications, Inc., Dobbs Ferry, New
York 592 (1973).

611. Comite Maritime International: CMI Report to Intergovernmental Maritime Organi-
zation on Draft International Convention on Salvage (Montreal 1981) [hereinafter CMI Draft].

612. Id. art. 2-2(1).
613. Id. art. 3-2(1)(b), Art. 3-2.
614. Id. art. 3-3.
615. Id. art. 3-3,2.
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The other issue raised on appeal by the Taroze Vizier claimants
was the failure of the district court to include in the value of the
salved property the value of the Mimosa's bunkers or fuel which
totaled $350,715. 616 The trial court stated that it did not consider the
value of the fuel recovered from the Mimosa because the claimants
failed to prove ownership by the vessel owner. 6 7 This issue was
addressed by the Fifth Circuit as a burden of proof problem, and it
held that once the presumption of fuel ownership by the shipowner
is rebutted, the salvor must introduce evidence regarding ownership
which plaintiff failed to do. 618 While this may be necessary for a
salvage award in personam against the vessel owner, it appears from
the style of the case that the Mimosa and its tackle and apparel were
also sued in rem. 6 9 Like cargo, bunkers are separately subject to a
salvor's maritime lien if salvaged as the Mimosa's evidently were. 620

Like cargo, bunkers should be considered in determining the value
of the salved property, and should be liable for an in rem salvage
award separately and apart from the vessel. 62I Neither court discusses
whether the fuel was mentioned in the salvors' in rem warrant of
arrest, whether the fuel was arrested, or if or how the fuel was
removed from the vessel under arrest. Unless a salvor's warrant of
arrest includes the bunkers or the salvor is able to obtain security
for the fuel622 before it is disposed of, or the salvor is able to proceed
against the proceeds623 from such disposition, the salvor is left with
a salvage claim in personam against the owners of the bunkers,
whomever they may be. 624 In any event, since the issue was not
addressed by the court, one must assume that salvors were unable
to perfect their lien on the bunkers by service of their arrest warrant
in their in rem proceeding.

VII. CARGO CASES

In the past survey year, the Fifth Circuit had occasion to review
a number of cargo damage cases. The two cases selected for discus-

616. Allseas Maritime S.A. v. M/V Mimosa, 812 F.2d 243, 248-49 (5th Cir. Mar. 1987).
617. Id.
618. Id.
619. Id.
620. See Complaint of Ta Chi Navigation (Panama) Corp., S.A., 583 F. Supp. 1322, 1335

n.8 (S.D.N.Y. 1984).
621. M. NoRsS, supra note 588, at § 205-206; BENEDICT, supra note 588, at 16-1-16-5.
622. NoRIs, supra note 588, at § 288.
623. Id.
624. San Francisco Bar Pilots v. The Vessel Peacock, 733 F.2d 680, 682 (9th Cir. 1984).
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sion deal with very similar facts but conclude with somewhat different
results for reconcilable reasons.

In Vistar, S.A. v. M/V Sea Land Express,625 the plaintiffs had
contracted with Sealand for the transportation of a piece of machin-
ery from a port in France to Nuevo Laredo, Mexico.626 The M/V
Sealand Express transported the machine as far as Houston, Texas
where it was then loaded on to a truck subcontracted by the vessel
owner to transport the machine overland to its final destination in
Mexico. 627 When the truck deviated from the route charted, the
machine struck a low railroad bridge and was damaged. 628

Vistar sued Sealand and the MIV Sealand Express in federal
district court. 629 After a bench trial on the merits, the district court
found for the defendant vessel owner, holding that the contract of
carriage absolved the defendants from liability for the trucker's
negligence.60 However, on appeal, the Fifth Circuit reversed. 63' The
court found that the plaintiff had made out a prima facie case against
the defendant by proving delivery to the carrier of the goods in
France in good order and that they had been delivered to Vistar in
a damaged condition. 6 2 In reviewing the language in the bill of lading
in light of the Carriage of Goods by Sea Act (COGSA), 633 the court
held that the defendants had failed to establish an appropriate defense
under COGSA. 634

Sealand's defense was based upon the exculpatory language of
its bill of lading which it claimed gave it the protection of section
1304(2)(a) 635 of COGSA, which provides that "neither the carrier nor
the ship shall be responsible for loss or damage arising or resulting
from (any) act, neglect or default of the master, mariner, pilot or
the servants of the carrier in the navigation or in the management

625. 792 F.2d 469 (5th Cir. 1986). Technically, this case was decided at the end of the
prior survey period, April 1986.
626. Id. at 470.
627. Id.
628. Id.
629. Id.
630. Id.
631. Id. at 472.
632. Id. at 470.
633. 46 U.S.C. §§ 1300-.1315 (Supp. III 1985).
634. 792 F.2d at 471.
635. Id. at 470-71.
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of the ship. ' 636 Plaintiff Vistar objected to the defendant's interpre-
tation of this language in COGSA and insisted that section 1304(2)(a),
by its express terms, applied only to the navigation of the ship and
not to a truck traveling on land. 637 The Fifth Circuit, in adopting
Vistar's argument, held that even assuming without finding that the
machinery owned by Vistar was still in the custody of the carrier
Sealand when it was damaged by the truck, nevertheless in the context
of the parties' contract, section 1304(2)(a) applied only to ships and
as a result the defendants were not entitled to its protection.638

The Fifth Circuit agreed with Vistar, stating "that the 'error in
navigation' defense applied expressly to seagoing vessels because the
conditions under which ships' pilots perform their duties are suffi-
ciently taxing that errors in navigation and isolated incidents of
negligence do not bear substantially on a pilot's competency.' '639 As
the court somewhat wryly observed, a seagoing navigational error is
not analogous to a trucker's inability to follow a specified route on
a highway, "absent a clear expression of the parties intent to extend
the errors-in-navigation defense to trucks."' ' The court points out
in a footnote that section 1304 of COGSA lists many defenses
available to the carrier most of which contain no specific reference
to ships or trucks."' However, if the parties intend for trucks or
other means of overland transportation to be covered in the contract
of affreightment, they must specifically provide for it by appropriate
language; the court would not infer such coverage. 642

In Crisis Transportation Company v. M/V Erlangen Express,643

under facts similar to those in M/V Sealand Express, the Fifth
Circuit affirmed the dismissal of a complaint against the vessel and
her owner, Hapag-Lloyd, A.G. ("Hapag"), and her agent, Biehl &
Company ("Biehl"), filed by Crisis Transportation Company (Crisis),
an over-the-road hauler which had caused damage to a cargo of
furniture loaded into a container which Crisis' driver had picked up
at the Port Authority's storage facilities. 6"

636. 46 U.S.C. § 1304(2)(a) (Supp. III 1985).
637. 792 F.2d at 471.
638. Id.
639. Id.
640. Id. at 471-72.
641. Id. at n.5.
642. Id. at 472.
643. 794 F.2d 185 (5th Cir. July 1986).
644. Id. at 188.
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Under the terms of the contract of carriage as set forth in the
bill of lading, the cargo was to be shipped "house-to-house," that
is, from shipper to consignee in a container without handling the
contents. 645 The bill of lading incorporated COGSA,6 which was to
apply so long as the cargo was in the defendants' custody after being
discharged in a United States port. 647 After the defendants' vessel
arrived in Houston and the container of furniture was placed in a
storage area, Crisis sent its driver to pick it up.648 The truck driver,
at the direction of the Port Authority, picked up a chassis or trailer
body capable of holding the loaded container. 649 After leaving the
terminal area, the plaintiff's driver drove under a low overpass with
insufficient clearance to clear the top of the container and, as a
result, the cargo of furniture contained therein was damaged.650 The
trucking company paid the owner of the cargo for the damages to
its furniture and became legally subrogated to its claims against
Hapag and Biehl. 651

After a bench trial, the district court concluded that Crisis had
failed to show any damage to the cargo while the cargo was in the
defendants' custody and, therefore, had failed to make out a prima
facie case of negligence under COGSA. 652 The court specifically found
that all of the damage to the cargo resulted from the collision between
the cargo container and the overpass. 65 1 Upon motion of the defen-
dants, the district court dismissed the case with prejudice.65 4 Plaintiff
Crisis appealed. 655

Crisis contended on appeal that defendants were responsible for
the loading of the cargo container onto a proper chassis before
delivering the cargo to Crisis and that in this regard the defendants
were negligent. 6 6 However, the Fifth Circuit rejected this argument
and held as the trial court had that the general maritime law only

645. Id. at 186.
646. 46 U.S.C. §§ 1300-1315 (Supp.Ill 1985).
647. 794 F.2d at 186.
648. Id.
649. Id.
650. Id. at 187.
651. Id.
652. Id.
653. Id.
654. Id.
655. Id.
656. Id.
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requires that a carrier unload the cargo -onto the dock and segregate
it by bill of lading and count and put it in a place of rest so that it
is accessible to the consignee and in a position for the consignee to
remove its cargo. 657

The court stated that a carrier's obligation under either the
Harter Act or COGSA does not extend to the proper placement of
the container on the consignee's chassis. 658 So long as the cargo was
in good condition and was available to the plaintiff for pick up,
Hapag and Biehl fulfilled their statutory obligations to the plaintiff.65 9

Any damage occurring after the cargo had been picked up could not
be imputed to the defendants. 660 From a policy point of view, it
seems wise to conclude that trucking companies should be held to
know more about truck chassis and the minimum clearances on their
routes than shipping companies.

VIII. SHIP MORTGAGES AND MARITIME LIENS

In Custom Fuel Services v. Lombas Industries,661 a case of first
impression involving the denial by the court of priority lien status
to the holder of a preferred ship mortgage, the Fifth Circuit may
have caused banks and other lenders to become wary of the ways in
which they attempt to finance the purchase of repossessed vessels,
particularly if in such arrangements they attempt by the customary
use of a wholly owned subsidiary to maintain the position of both
an owner and a lender. 662 Perhaps Petronius' advice to Laertes in
Hamlet, "neither a borrower nor a lender be," 663 should be modified
to read "neither an owner nor a lender be"-at least not both at
the same time.

The case arose out of claims brought by plaintiff, Custom Fuel
Services, and intervenor, Todd Shipyards 664 to enforce valid maritime
liens for vessel supplies, fuel, lubricants, and repairs. In addition to
in rem claims against the M/V Ton Lombas, plaintiff and intervenor

657. Id. at 188.
658. Id.
659. Id.
660. Id.
661. 805 F.2d 561 (5th Cir. Dec. 1986).
662. Id. at 562-63.
663. W. Shakespeare, Hamlet, Act 1, sc.iii.
664. 805 F.2d at 563.
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filed in personam claims against the owner, First Continental Leasing
Corp. (the "Subsidiary"), the charterer, Louisiana-Mississippi Car-
ibbean Corporation (LMCC), and the operators, Lombas Indus-
tries. 665 When First Mississippi National Bank (the Bank) intervened
to enforce its preferred ship mortgage on the vessel, plaintiff and
Todd Shipyards sued the Bank, requesting the court to deny preferred
status so as to gain priority. 66

At a bench trial, the district court held that the claims of Custom
Fuel Services and Todd Shipyards were valid maritime liens for
necessaries, but upheld the priority status of the Bank's preferred
ship mortgage, and denied Custom Fuel Services' and Todd Ship-
yards' claims against the Subsidiary for unjust enrichment.667 Defaults
of dubious value were entered against the charterer, LMCC, and the
operator, Lombas. s Since the Bank had purchased the vessel at the
Marshal's sale by a letter of undertaking for only $5,000 more than
its mortgage, there would have been little left for the maritime lien
claimants after payment of the expenses of sale and the Bank's
mortgage claim had the Bank's priority been upheld by the Fifth
Circuit. 669 Both Custom Fuel Services and Todd Shipyards appealed
from the district court's judgment. 670

In reviewing the district court's decision, the court noted:
This case is one of first impression. The question this appeal

presents is whether a parent corporation can insulate its vessel
from maritime liens by transferring title to its wholly-owned
subsidiary as a nominal owner and taking back a preferred ship
mortgage in an amount equal to the value of the vessel.67'
The court began its review by stating that "merely following the

recording procedures [of The Ship Mortgage Act 672
I does not auto-

matically create a valid preferred mortgage entitled to priority. "673

Although generally courts will respect the separate personalities of a
parent corporation and its subsidiaries, and have upheld various
arrangements involving creditor/debtor relationships, these arrange-

665. Id.
666. Id. at 564.
667. Id.
668. Id. at 564 n.6.
669. Id. at 564 n.9.
670. Id. at 564.
671. Id. at 562.
672. 46 U.S.C. § 911-984 (1982 & Supp. III 1985).
673. 805 F.2d at 565; see Bergren v. Davis, 287 F. Supp. 52, 55 (D. Conn. 1968).
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ments can become the subject of scrutiny by the courts if they involve
fraud, Unfair dealing, or inequitable conduct. 67 4 The court goes on
to say that admiralty courts have not been remiss in scrutinizing
preferred ship mortgages granted to related entities and in some cases
denying them priority status. 675 In reversing the district court's deci-
sion upholding the priority of the mortgage, the court relied upon
the doctrine of "equitable subordination," developed in bankruptcy
law, which provides for subordination of a secured claim if the
claimant is in a position of control over debtor. 676 The Fifth Circuit
outlined the essential elements of the test necessary to effect an
equitable subordination of an otherwise valid lien claim:

(i) The claimant must have engaged in some type of inequitable
conduct;
(ii) The misconduct must have resulted in injury to the creditors
of the bankrupt or conferred an unfair advantage on the claimant;
and
(iii) Equitable subordination of the claim must not be inconsis-
tent with the statutory provision.677

The Fifth Circuit held that "inequitable conduct" included "under-
capitalization. "678

Based upon these borrowed equitable bankruptcy principles, the
Fifth Circuit held that the Bank's mortgage should be subordinated
to the claims of Custom Fuel Services and Todd Shipyards. 679 The
bank was clearly in a position of control over the debtor, its wholly
owned subsidiary. 680 It had originally loaned money on the tug, but
as a result of a default by the original debtor, the Bank foreclosed
and became the owner of the vessel. 68' The Bank actually set up the
under-capitalized Subsidiary ($1,000.00 capital) to take title to the
tug.682 It conveyed the tug to its Subsidiary for the vessel's entire

674. 805 F.2d at 565.
675. Id.; see Equilease Corp. v. M/V Samson, 568 F. Supp. 1259, 1264 (E.D. La. 1983),

rev'd on other grounds, 793 F.2d 598 (5th Cir. 1986) (discussed in last year's survey article.
Freeman and Green, Admiralty, Fifth Circuit Survey, 18 Tax. TECH L. REV. 263, 289-95
(1987).

676. 805 F.2d at 565-68.
677. Id. at 566.
678. Id.
679. Id. at 566-67.
680. Id. at 566.
681. Id. at 563.
682. Id.

1988]



TEXAS TECH LAW REVIEW

book value on the Bank's books, $2,600,000, taking in exchange a
demand note. 683 The Subsidiary then bareboat chartered the tug to
LMCC which pledged all charter hire back to the Subsidiary which
in turn also pledged all its earnings to the Bank. 684 At no time during
the arrangement, however, did the Bank use any of the proceeds it
received to reduce the indebtedness, and the Subsidiary never accu-
mulated any equity, but rather owed more than the original note
after nearly three years of operations. 685 In addition, after the sub-
sequent charter arrangements for use of the tug ceased and LMCC
fell behind in its payments to the Bank, the Bank permitted LMCC
to defer payments until "its affairs were in order. '686

The Subsidiary's undercapitalization and the use of the debtor,
LMCC, as a mere instrumentality of the Bank, without a finding of
fraud or illegality, were sufficient to subordinate the Bank's preferred
position vis-a-vis the tug's creditors.6 7 As the court put it:

By the expedience of the transaction with its Subsidiary, the
Bank attempted to do indirectly what it could not do directly-
lease the vessel with immunity from any future liens. Recognition
of the Bank's mortgage would, therefore, cause injury to the lien
claimants and confer an unfair advantage on the Bank. 68

The creditors also argued that the mortgage was invalid because
the affidavit was in violation of the "good faith" filing requirements
of the Ship Mortgage Act, under which every ship mortgage filed
must be accompanied by an affidavit of good faith689 to demonstrate
that the mortgage is given for good faith purposes and not as a
device for avoiding claims by creditors. The Fifth Circuit, by using
the doctrine of equitable subordination, was able to avoid finding
that the affiants were in "bad faith," and to subordinate the pre-
ferred status of the ship mortgage, while preserving the mortgage as
a security interest.690

683. Id.
684. Id.
685. Id. at 567. Those familiar with the domestic shipping industry in the last few years

will not find this fact too startling.
686. Id. at 566.
687. Id.; see In re Missionary Baptist Found. of America, 712 F.2d 206, 212 (5th Cir.

1983).
688. 805 F.2d at 566-67.
689. Id. at 568 n.35; see 46 U.S.C. app. § 922(a)(3) (Supp. III 1985).
690. 805 F.2d at 568.
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The court supported its ruling by concluding that the subordi-
nation of the Bank's mortgage was consistent with the purpose of
the Ship Mortgage Act to encourage private capital to invest in
shipping. 691 The court reasoned that since the Bank had already
invested in shipping, subordination would not be inconsistent with
the purposes of the Act. 692 Further, the court felt subordination was
necessary to achieve the purposes of the Federal Maritime Lien Act, 693.

which provides a lien to those who furnish goods and services to
vessels. 694 The Act's purpose could be circumvented if a vessel owner
could transfer its title to an undercapitalized affiliated entity taking
back a mortgage large enough to prevent any future lienholder from
recovering against its vessel.695

In concluding its opinion, the court stated that the purpose of
the maritime lien and ship mortgage statutes-to facilitate maritime
commerce-is thwarted when a vessel owner attempts to avoid the
responsiblities of ownership by taking on the attributes of a preferred
lien holder or mortgagee. 696 The court stated:

"But when the seas get rough one who looks, thinks, acts,
and profits like an owner cannot retreat to the relatively safe
harbor of a maritime lienor, who of course has a claim against
the ship itself." Admiralty does not allow vessel owners to thwart
the claims of legitimate lienholders by using a ship mortgage for
a purpose it was not meant to serve. 697

Although the decision may not have a significant impact upon
legitimate arm's length transactions in a rising market, it seems
adverse to the general purpose of secured transactions which is to
afford protection to lenders in all markets. However equitable the
result may be, it is difficult to see how recognition of a doctrine in
admiralty which reduces the priority of a preferred ship mortgage to
that of a de facto bottomry bond will encourage future private capital
investment in an industry which needs it. The full blown incorpo-
ration of the doctrine of equitable subordination into the law of

691. Id.
692. Id.
693. 46 U.S.C. app. §§ 951-954 (Supp. III 1985).
694. 805 F.2d at 568.
695. Id.
696. Id.
697. 805 F.2d at 569 (quoting Saspontes v. M/V Sol De Copocabana, 581 F.2d 1204, 1209

(5th Cir. 1978)).
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admiralty may create problems for leveraged lease transactions, and
will create problems for banks which repossess vessels in a declining
market and for multiple affiliate holding companies which own vessels
through their subsidiaries and in turn act as mortgagee or debt
holder.

The Fifth Circuit also had the opportunity to address the ques-
tion of the priority of maritime liens for goods and services supplied
to a Greek flag vessel over a Greek First Preferred Ship Mortgagee
in the context of the Brussels Convention of 1926 dealing with
maritime liens and mortgages. In Cantieri Navali Riuniti v. M/V
Skyptron,698 an Italian ship repairer sued the subject vessel in rem in
the Western District of Louisiana. 699 The vessel was ultimately sold
for $3,000,000 by the United States Marshal, after which, claims in
intervention in excess of $9,000,000 were asserted by numerous other
lien creditors from more than five countries.7°°

The crux of the dispute in the case was whether the aptly named
appellant, Lucifer (Panama) S.A. (Lucifer), the holder of a Greek
First Preferred Ship Mortgage on the M/V Skyptron, a Greek flag
vessel, had waived its preferred status as against maritime liens arising
under the Brussels Convention.OI Such a foreign mortgage is called
"preferred mortgage lien" and, in the case of a foreign vessel, is
"subordinate to maritime liens" for necessaries supplied "in the
U.S."702 Since the U.S. suppliers had been paid off in the district
court, the remaining foreign suppliers did not have priority under
the Ship Mortgage Act °0 and except for the district court's application
of the Brussels Convention, would have had to invalidate Lucifer's
$8,000,000 mortgage or prevail on a theory of "equitable subordi-
nation" or fraud to receive any funds. 7

0
4

Without going into a detailed analysis of the facts, Judge Thorn-
berry, writing for the Fifth Circuit, affirmed the trial court's decision
that under the wording of Lucifer's mortgage and under the Brussels
Convention, Lucifer had effected a partial waiver of its preferred

698. 802 F.2d 160 (5th Cir. Oct. 1986).
699. Id. at 161.
700. Id.
701. Id.
702. Id. at 161-62. 46 U.S.C. § 951 (Supp. III 1985).
703. 46 U.S.C. §§ 911-984 (1982 & Supp. III 1985).
704. Cantieri Navali Riunite v. M/V Skyptron, 802 F.2d 160, 161-62, 165 (5th Cir. Oct.

1986).
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mortgage status. 705 The language of the mortgage, which as the court
points out was drafted by attorneys for Lucifer, contained wording
to the effect that the mortgage was to be interpreted in light of
Greek Ministerial Decision Number 54254/80.706 This decision or
opinion permitted both the renaming of the vessel and the approval
of its mortgage to Lucifer. 7 7 This type of approval was required by
Greek law in order for a foreign corporation to take a mortgage on
a Greek vessel. 70 8 The Greek Ministerial Decision also made it clear
that the mortgage was to be subordinate to any valid liens under
Article 2 of the Brussels Convention. 7

0
9

The court rejected arguments by Lucifer that this wording did
not mean what it said, and held that the language of the mortgage
and the Greek Ministerial Decision was unambiguous. 70 Under United
States law, which the court applied, 71' the question was not whether
there was a preferred mortgage recognized under United States law7 2

or whether the claims fell within one of the Act's exceptions to the
mortgage's priority, 73 but whether Lucifer had waived its preferred
status under the terms of the mortgage. 714 After reviewing the ap-
propriate wording, the court held that Lucifer, as permitted under
section 974, had partially waived the preferred status of its mortgage
with respect to certain claims-those maritime liens given priority by
the Brussels Convention of 1926. 71

1

The court then reviewed the five criteria for valid internationally
recognized maritime liens under Article 2 of the Brussels Convention:

1. The claim must result from contracts entered into or acts
done
2. By the master
3. Acting within the scope of his authority
4. Away from the vessel's home port
5. Where such contracts or acts are necessary

705. Id. at 162-63.
706. Id.
707. Id.
708. Id.
709. Id.
710. Id.
711. Id. at 162 n.1.
712. 46 U.S.C. § 951 (Supp. III 1985).
713. 46 U.S.C. §§ 951 & 953 (Supp. III 1985).
714. 802 F.2d at 161-63, 165.
715. Id.
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a. for the preservation of the vessel or
b. for the continuation of the voyage. 71 6

The court found that all of the claims of the foreign suppliers
met the test of Article 2. 7 17 In the case of Cantieri's repair work, the
master had signed his name and affixed the ship's seal to the contract,
but Cantieri had not. 7 8 The Fifth Circuit upheld the district court's
use of Louisiana law in the absence of proof of contrary Greek law
to find that the written contract signed by the master was an offer
which was accepted by Cantieri when it performed the work. 7 9

With regard to the claim of the fuel supplier and the lubricant
suppliers Lucifer argued that the suppliers had contracted with the
owner, not the master, and that the lien claims did not fall under
Article 2 of the Brussels Convention. 7 0 The district court also upheld
the priority of the fuel supplier's lien and the lubricant supplier's
liens upon a theory of equitable subordination.7 2 ' The Fifth Circuit
affirmed the district court's finding of a contract with the master, 722

so it saw no need to pass on the "equitable subordination" issue.7 2
1

The Fifth Circuit disagreed with only two parts of the district
court's decision: (1) the district court's award of a stevedoring
company's attorneys' fees, based upon an unexplained finding of
Lucifer's bad faith in refusing to stipulate until the day of trial to
the stevedore's claim; and (2) the district court's failure to award
prejudgment interest. 724 The Fifth Circuit remanded the case for
further consideration of those two points.725

The case is noteworthy because it provides a seldom encountered
gloss on Article 2 liens under the Brussels Convention of 1926 and
the ability of a mortgagee to selectively waive priority under section
974 of title 46.

716. Id. at 163.
717. Id. at 163-64.
718. Id. at 163.
719. Id. at 164. Greek law had not been proven on this issue. Id. at n.6. Note that under

the Federal Maritime Lien Act, a supplier who contracts with the owner for necessaries has a
maritime lien. 46 U.S.C. § 971 (1982).

720. Id. at 164.
721. Id. at 165; see Custom Fuel Servs. v. Lombas Indus., 805 F.2d 561 (5th Cir. Dec.

1986) (recognizing, and applying the bankruptcy doctrine of "equitable subordination").
722. 802 F.2d at 164.
723. Id. at 165.
724. Id. at 165-66.
725. Id. at 166.
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IX. MISCELLANEOUS

A. Ships' Agents

In Port Ship Service v. International Ship Management & Agen-
cies Services,2 6 a decision which could change the way ship's agents
do business in the United States, the Fifth Circuit reversed and
remanded to the district court two consolidated cases in which the
supplier of vessel necessaries had not been paid by the vessel interests
and had filed in personam claims against the ships' agents. 727 The
plaintiff Port Ship Service ("Port Ship") based its claim on the
agency law theory that an agent for a "partially disclosed principal"
is liable "as a party to the contract. ' 728 Upon the order of the
defendant ship's agents, International Shipping Services ("Astral")
aid International Ship Management & Agencies Service ("Interna-
tional Ship"), the plaintiff had furnished water taxi services to their
client vessels. 729 Astral and International Ship refused to pay Port
Ship's bills because their clients, the various shipowners would not
forward payment. 70 The plaintiff Port Ship instituted two suits, one
against Astral and one against International Ship, contending that
each agent was acting for a partially disclosed principal and was,
therefore, liable for the services provided by the plaintiff to the
agent's client vessel.7 1' The district court in a bench trial held in
favor of the defendant agent International Ship and against Port
Ship, finding that International Ship's customary disclosure of the
name of the vessel without specific identification of the owner or
charterer was sufficient identification of the principal involved. 7 2 On
the basis of its decision in International Ship's case, the district court
then granted summary judgment in favor of the defendant ship's
agent in the second case. 733 The district court had buttressed its
decision by finding that the supplier Port Ship knew the maritime

726. 800 F.2d 1418 (5th Cir. Oct. 1986).
727. Id. at 1419-20.
728. Id. at 1420-21; see RESTATEMENT (SECOND) OF AGENCY, § 4(2) (1958).

729. 800 F.2d at 1420.
730. Id.
731. Id.
732. Id. at 1420; see Marine Overseas v. Cross OceanShipping Co., 792 F.2d 1227 (5th

Cir. June 1986) (discussing agency law in the context of maritime cargo brokering).
733. 800 F.2d at 1420.
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agents would not pay for the water taxi services until they had been
paid by their principals.114 Port Ship appealed both cases. 7

1

On appeal, the Fifth Circuit disagreed with the district court's
decision and remanded the case because it was unclear from the
record whether the supplier, Port Ship, had or should have had
sufficient information to determine the principals' identities.7316 Ac-
cording to the applicable general agency law as set forth in the
Restatement (Second) of Agency and applied by the court, a vessel's
agent is liable as a party to a contract on behalf of the vessel it
serves even though the supplier has notice that the agent is or may
be acting for a principal if the supplier has no notice of the principal's
identity. 737 The Fifth Circuit was not persuaded by the agents' ar-
gument that the naming of the vessel, which is subject to in rem
liability, is by itself sufficient to disclose the real identity of the
principal.738 In short, the ship is not the "principal;" rather, the
owner or charterer, who is liable in personam, is the principal. 739

Defendants Astral and International Ship both argued that such
information was readily available from various maritime reference
sources such as Lloyd's Register of Shipping and other Lloyd's
publications. 74

0 The Fifth Circuit, however, remanded the case to the
district court for it to determine whether the information contained
in the shipping references was both accurate and current enough to
give the plaintiff enough information for it to know the identity of
the principals to which it was providing services, and to determine
whether Port Ship, in the light of industry custom, "knew, or should
have known the principals' identities from these sources at the time
it furnished the water taxi service." '74'

This case brings into question the contract forms74 2 and methods
used by ship's agents to contract for services to vessels. It is doubtful
whether an agent's disclosure of an owner or charterer's name in
addition to the ship's name will give a supplier any more security

734. Id.
735. Id.
736. Id.
737. Id. at 1420-21.
738. Id. at 1421.
739. Id.
740. Id. at 1421-22.
741. Id. at 1422.
742. Id. at 1422 n.2.
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than it already has under its maritime lien. If a vessel receiving
necessary services under the agent's contract with the supplier does
not frequent the port on a regular basis, the maritime supplier knows
it will have difficulty collecting its money if it fails to seize the vessel
under in rem process before she leaves port. 743 Since information
regarding the identities of vessel owners and operators is not com-
monly known to most persons who operate in the maritime industry,
and even if known, gives no additional security to the supplier, the
reasons given by the court for changing the customary understanding
in the industry and placing a further burden of disclosure upon ships'
agents appear inadequate. The decision creates a trap for the unwary
ship's agent who fails to inform a supplier of the identity of the
person or entity liable in personam for the charges.

B. Dock Tariffs

Dock tariff cases seldom appear in the Fifth Circuit, but that
may change. 7" In Farmers Export Co. v. M/V Georgia Prois,745 the
Fifth Circuit upheld a district court's award of $5,000 per hour
liquidated damages against a vessel which, after being requested by
plaintiff Farmers Export Company to leave, overstayed its time at
the plaintiff's grain elevator berth by twenty-eight hours because of
a crew members' strike. 74 However, the district court disallowed the
$5,000 per hour charge for the eleven and a half hour period when
inclement weather otherwise would have prevented the loading of the
grain. 747 The shipowner appealed and Farmers cross-appealed. 7"

In upholding the validity of the $140,000 charge, the Fifth Circuit
applied the standard set forth in section 356, comment b, of the
Restatement (Second) of Contracts, to determine whether stipulated
damages are legitimate damages or a penalty, that is, whether the
liquidated amount approximates the anticipated or actual loss caused
by the breach and whether the proof of actual loss would be

743. For example, the district court found that Port Ship knew the maritime agent would
not pay for services until it had been paid by the principal. Id. at 1420.

744. A review of the recent case law of the Fifth Circuit reveals only one district court
case in addition to the decision addressed herein dealing with the question of the enforceability
of dock tariffs. See Bunge Corp. v. M/V Mount Eden, 1984 A.M.C. 1735 (E.D. La. 1983).

745. 799 F.2d 159 (5th Cir. Sept. 1986).
746. Id. at 160.
747. Id. at 162.
748. Id.
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difficult.749 The court started its review by enunciating the principal
that the more difficulty involved in proving the loss, the more latitude
permitted the court in determining whether the amount of liquidated
damages is reasonable and approximates the anticipated or actual
harm. 750

Finding that the dock's proof of loss would be relatively difficult,
the court found the $5,000 per hour charge reasonable.7 1 The court
discounted the testimony of Farmers' executive vice president that
one purpose of the liquidated damages provision was to encourage
ships to vacate a berth when ordered to do so, an in terrorem purpose
the Fifth Circuit noted was improper. 752 The court was satisfield that
there was a reasonable relationship between the amount of the tariff
and the average cost the elevator would incur if a vessel's loading
was interrupted. 75 3 The court also noted that the charge was similar
to tariffs charged by other grain elevators in the area.5 4

Regarding Farmers' cross-appeal, the Fifth Circuit reversed the
district court's disallowance of Farmers' $5,000 per hour charge for
the eleven and half hour period of inclement weather, based upon
its contractual provision that the "charge shall be assessed continu-
ously until the vessel vacates the berth, regardless of intervening
circumstances. ' ' 75 It is difficult to see how a charge of $5,000 per
hour by a dock unable to load could meet the reasonableness test
for liquidated damages set out in the first half of the court's opinion,
and the court did not discuss the reasonableness of such a charge
"regardless" of the circumstances.756

While it appears that grain elevators and other ship's loading
facilities have had some form of dock tariff in effect for years, one
does not often hear about litigation to enforce this type of charge.
Counsel called to give advice to a vessel owner delayed at this type
of berth should query the client about his knowledge of such a
charge. It may be worthwhile to consider an alternate berth even at
the expense of using tugs, which in most ports cost less than $5,000

749. Id.
750. Id.
751. Id. at 162-65.
752. Id. at 163-65.
753. Id. at 164-65.
754. Id. at 164.
755. Id.
756. Id. at 165-66.
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per hour. Counsel should also inquire into charter or agency rela-
tionships in order to determine what legal relationships exist between
the ship and other interests with respect to the liability for any such
charges.

C. RICO Claim

The Fifth Circuit in Valero Refining v. MIT Lauberhorn,757 saw
fit to extend its decision in Mayaja, Inc. v. Bodkin,758 to hold a
RICO 75 9 claim subject to maritime arbitration under the Federal

Arbitration Act. 76
0

The dispute in this case arose under a valid charter party which
was subject to arbitration. 761 Plaintiff Valero Refining (Valero), an
oil purchaser, sued the vessel MIT Lauberhorn in rem and the shipper
Trade and Transport (Trade) in personam for short delivery and
contamination of its cargo.7 62 When Trade moved for a stay of the
litigation pending arbitration, the district court first granted, and
then reconsidered Trade's motion as to the RICO claim, 763 based
upon the Fifth Circuit's shifting decision in Smokey Greenhaw Cotton
Co. v. Merrill Lynch, Pierce, Fenner & Smith, Inc.764 Trade refused
to proceed with discovery and Valero delayed the naming of an
arbitrator. 765 Trade proceeded to file motions to quash, motions for
sanctions, motions for reconsideration, and objections to a magis-
trate's order denying its motions, and Valero filed a motion for
sanctions and for a default judgment. 7

66 Ultimately, the district court
ordered arbitration and denied the various requests for sanctions. 767

Valero appealed. 768

Valero contended that Trade had waived its right to arbitration,
that the Mayaja decision was incorrectly decided with respect to the

757. 813 F.2d 60 (5th Cir. Mar. 1987).
758. 803 F.2d 157 (5th Cir. 1986), cert. pending, 55 U.S.L.W. 3523 (1987).
759. Racketeer Influenced and Corrupt Organizations Act, 18 U.S.C. §§ 1961-1968 (Supp.

III 1985).
760. 9 U.S.C. §§ 1-208 (1982).
761. 813 F.2d at 62.
762. Id.
763. Id.
764. 785 F.2d 1274 (5th Cir. 1986).
765. 813 F.2d at 62.
766. Id.
767. Id.
768. Id.
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ability to arbitrate RICO claims, that the arbitration clause between
the two parties did not cover RICO type claims and that the district
court abused its discretion in denying its motion for sanctions due
to Trade's failure to obey the magistrate's discovery order. 769

The Fifth Circuit rejected the plaintiff's contentions and, without
repeating the lengthy discussion of the legislative history of the RICO
statute set forth in Mayaja, Inc. v. Bodkin,770 held that sections 1
and 3 of the Federal Arbitration Act 77' clearly placed the plaintiff's
type of claim in arbitration. 772 Further, the Fifth Circuit held that
Trade's attempt to attach Valero's assets for an alleged breach of
the charter party did not result in a waiver of its right to arbitration,
judicial maritime attachment being explicitly preserved by the Arbi-
tration Act. 773 Finally, the Fifth Circuit dismissed Valero's appeal on
the issue of the district court's denial of discovery sanctions for lack
of jurisdiction because the district court's order was not a final
appealable judgment .7

X. CONCLUSION

The variety of different admiralty cases appealed to the Fifth
Circuit during the current survey period presented the court with
severe demands upon its time and talent. The authors believe that
for the most part, it has continued to show judicial resourcefulness
in concluding the maritime litigation before it and in guiding the
equitable resolution of the large maritime docket within its ambit.

769. Id. at 62-63.
770. 803 F.2d 157 (5th Cir. 1986), cert. denied, - U.S. -, 107 S. Ct. 3210, 96 L.

Ed. 2d 697 (1987).
771. 9 U.S.C. §§ 1 & 3 (1982).
772. 813 F.2d at 62-63.
773. Id. at 65; see 9 U.S.C. § 8 (1982) which provides:

If the basis of jurisdiction be a cause of action otherwise justiciable in admiralty,
then . . . the party claiming to be aggrieved may begin his proceeding hereunder by
libel and seizure of the vessel . . . of the party according to the usual course of
admiralty proceedings, and the court shall then have jurisdiction to direct the parties
to proceed with the arbitration and shall retain jurisdiction to enter its decree upon
the award.

9 U.S.C. § 8 (1982).
774. 813 F.2d at 66.
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