
AN IMPLIED WARRANTY OF GOOD AND WORKMANLIKE
QUALITY EXTENDS TO THE REPAIR AND MODIFICATION

OF EXISTING TANGIBLE GOODS: Melody Home
Manufacturing Co. v. Barnes, 741 S.W.2d 349 (Tex. 1987).

Lonnie and Donna Barnes ordered a modular pre-fabricated
home from Melody Home Manufacturing Company that was later
delivered to them in May 1980.1 From the time the couple moved
into their home, the Barneses were continually surrounded by puddles
and dampness. 2 It was two years before they discovered the cause;
a sink was not connected to its drain located within one of the
structure's interior walls.' The result of this failure was severe water
damage to the home's sheetrock insulation and flooring.4 The Barneses
notified Melody Home, and repairmen were sent to their home on
two occasions.' The workers were unsuccessful in their attempts to
repair the leak. 6 In their repair efforts, the workers caused additional
damage to the home by cutting and tearing linoleum and by failing
to reconnect the washing machine drain, causing the home to flood.7

The Barneses initiated a deceptive trade practice action against Mel-
ody Home.8 At trial, the jury found that Melody Home knowingly
breached its implied warranty to repair in a good and workmanlike
manner.9 The Texas Supreme Court held that "an implied warranty
to repair or modify existing tangible goods or property in a good
and workmanlike manner is available to consumers suing under the
DTPA."' 0 The court determined such a warranty may not be waived
or disclaimed."I

1. Melody Home Mfg. Co. v. Barnes, 741 S.W.2d 349, 351 (Tex. 1987).
2. Id.
3. Id.
4. Id.
5. Id.
6. Id.
7. Id. The flooding which resulted from the repairmen's failure to reconnect the washing

machine drain caused additional damage to the floors, cabinets, and carpeting in the home.
Id.

8. Id.; see TEX. Bus. & COM. CODE ANN. § 17.50(a)(2) (Vernon 1987) (allowing consumers
to recover for breach of an express or implied warranty).

9. 741 S.W.2d at 351.
10. Id. at 354.
11. Id. at 355; TEX. Bus. & COM. CODE ANN. § 17.42 (Vernon 1987).
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I. PRIOR LAW

A. Application of Implied Warranties to Service Transactions

The Texas Deceptive Trade Practice Act ("The Act" or "DTPA")
was enacted in 1973 to "protect consumers against false, misleading,
and deceptive business practices."'12 Aggrieved individuals who prevail
are allowed recourse under the Act's generous recovery provisions. 13

Under section 17.50(a)(2), the Act explicitly allows consumers recov-
ery for the "breach of an express or implied warranty" that is the
producing cause of actual damages. 14 The DTPA neither creates nor
defines any implied warranties; therefore, implied warranties must
be judicially created independently of the Act. 5

Prior to the adoption of section 17.50(a)(2), Texas courts applied
an implied warranty to food products offered for sale as fit for
human consumption. 6 The courts also addressed the Uniform Com-
mercial Code's implied warranties of fitness and merchantability, 17

and the implied warranties of construction and habitability of resi-
dential units. 8 Breach of these warranties are clearly sufficient to

12. TEX. Bus. & CoM. CODE ANN. § 17.44 (Vernon 1987).
13. Id. § 17.50(b)(1). This section provides:

(b) In a suit filed under this section, each consumer who prevails may obtain:
(1) the amount of actual damages found by the trier of fact. In addition the court

shall award two times that portion of the actual damages that does not exceed
$1,000. If the trier of fact finds that the conduct of the defendant was committed
knowingly, trier of fact may award not more than three times the amount of actual
damages in excess of $1,000.

14. Id. § 17.50(a)(2).
15. See La Sara Grain Co. v. First Nat'l Bank, 673 S.W.2d 558, 565 (Tex. 1984).
16. See Jacob E. Decker & Sons, Inc. v. Capps, 139 Tex. 609, 612, 164 S.W.2d 828, 829

(1942) (imposing liability on the broad principles of public policy to protect human health and
life); Griggs Canning Co. v. Josey, 139 Tex. 623, 625, 164 S.W.2d 835, 836 (1942) (discussing
the importance of the implied warranty of fitness for human consumption).

17. TEx. Bus. & COM. CODE ANN. § 2.314 (Vernon 1968) (creating an implied warranty
of merchantability in the sale of goods); id. § 2.315 (imposing an implied warranty of fitness
upon merchants who select goods to sell to consumers); see also McKisson v. Sales Affiliates,
Inc., 416 S.W.2d 787 (Tex. 1967) (extending the implied warranty to defective products which
caused physical harm to individuals).

18. Humber v. Morton, 426 S.W.2d 554 (Tex. 1968). The Supreme Court of Texas
recognized for the first time that the contractor who builds a home and conveys it to a
purchaser impliedly warrants that the house was constructed in a good and workmanlike
manner. Id. at 555. See Evans v. J. Stiles, Inc., 689 S.W.2d 399 (Tex. 1985). In Evans, the
court followed the holding in Humber and further noted that a vendor's implied warranty of
construction in a good and workmanlike manner was independent of the implied warranty of
habitability; therefore, a homeowner was entitled to recover under the DTPA for the breach
of warranty even though the house was not uninhabitable. Id. at 400.
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invoke the DTPA recovery provisions. In addition, Texas courts have
judicially established various other implied warranties in the lease of
residential homes,19 in the lease of chattels, 20 and in the sale of mobile
homes .21

A recent trend in Texas appellate court decisions is the extension
of the "implied warranty" in section 17.50(a)(2) to include an implied
warranty in service contracts that service providers perform their
services in a good and workmanlike manner. 22 While Texas courts
have failed to adequately articulate their reasoning for this extension,
the rationale presumably is based upon the contention that when a
party agrees to provide a service, he impliedly warrants the quality
of that service. 23 Prior to the holding in Melody Homes, the Texas
Supreme Court and the lower court of appeals appeared to be in
conflict with respect to several issues. In particular, the question of
the existence of implied warranties in service contracts was greatly
disputed.

1. Origin of Implied Warranty in a Service Contract

The first case recognizing an implied warranty in a service
contract was Boman v. Woodmansee.24 The Austin Court of Appeals
held that a construction company that contracted with a homeowner

19. Kamarath v. Bennett, 568 S.W.2d 658 (Tex. 1978).
20. Rourke v. Garza, 530 S.W.2d 794 (Tex. 1975).
21. Nobility Homes of Texas, Inc. v. Shivers, 539 S.W.2d 190 (Tex. Civ. App.-Beaumont

1976), aff'd, 557 S.W.2d 77 (Tex. 1977).
22. See, e.g., Thrall v. Renno, 695 S.W.2d 84, 87 (Tex. App.-San Antonio 1985, writ

ref'd n.r.e.) (recognizing that a landscaping contractor impliedly warrants to install a brick
patio in a good and workmanlike manner); Diversified Human Resources Group, Inc. v. PB-
KBB, Inc., 671 S.W.2d 634, 636 (Tex. App.-Houston [1st Dist.] 1984, writ ref'd n.r.e.)
(recognizing that an employment agency impliedly warrants that its services will be done in a
good and workmanlike manner); Griffin v. Eakin, 656 S.W.2d 187, 190 (Tex. App.-Austin
1983, writ ref'd n.r.e.) (recognizing that a book printer impliedly warrants that his services
will be done in a good and workmanlike manner); Boman v. Woodmansee, 554 S.W.2d 33,
34 (Tex. Civ. App.-Austin 1977, no writ) (recognizing an implied warranty that the installation
of a swimming pool would be done in a good and workmanlike manner).

23. In Diversified Human Resources Group v. PB-KBB, 671 S.W.2d 634 (Tex. App.-
Houston [1st Dist.] 1984, writ ref'd n.r.e.), the court held that when the employment agency
agreed under contract to provide a graduate engineer, that it should "furnish such services as
agreed under contract." Id. at 637 (citing First Nat'l Bank v. La Sara Grain Co., 646 S.W.2d
246 (Tex. App.-Corpus Christi 1982), aff'd in part, 673 S.W.2d 558 (Tex. 1984)). The
agency's breach of contract was considered a failure to perform in a good and workmanlike
manner. Id.

24. 554 S.W.2d 33 (Tex. Civ. App.-Austin 1977, no writ).
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to install a swimming pool impliedly warranted that the installation
would be done in a good and workmanlike manner 5 The Boman
court determined that the failure to install the pool in the proper
manner constituted a breach of the implied warranty and was suf-
ficient to invoke the recovery provisions under the DTPA. 26 Several
appellate decisions followed Boman and applied this rationale to
service contracts ordinarily outside the scope of traditional implied
warranty theories. 27 Texas courts have accepted the definition of
"good and workmanlike manner" established in Griffin v. Eakin2

1

as:
Work that would be done in the same manner that a person
would do it and in a manner generally considered skillful to those
capable of judging such work in the community of performances. 29

In Exxon Corp. v. Dunn, 0 the Dallas Court of Appeals referred
to Boman in holding that a serviceman impliedly warrants that the
repair work he conducts will be carried out in a good and work-
manlike manner." While the plaintiff was unable to recover for
alleged deficient services due to evidentiary reasons, the court em-
phasized that a consumer of faulty services is able to maintain a
cause of action under the DTPA.3 2

Adhering to Boman principles, the appeals court, in Southwest-
ern Bell Telephone Co. v. Nash,33 held that public telephone com-
panies impliedly warrant that they will provide customers with good
and workmanlike directory and operator intercept service.14

Perhaps the clearest expression of the implied warranty of service
providers is found in Diversified Human Resources Group, Inc. v.

25. Id. at 34.
26. Id.
27. See infra notes 30-40 and accompanying text.
28. 656 S.W.2d 187 (Tex. App.-Austin 1983, writ ref'd n.r.e.).
29. Id. at 190-91. The court adopted an earlier definition it gave in Muller v. Light, 538

S.W.2d 487, 489 (Tex. Civ. App.-Austin 1976, writ refld n.r.e.).
30. 581 S.W.2d 500 (Tex. Civ. App.-Dallas 1979, no writ).
31. Id. at 501. In Exxon, the plaintiff claimed that Exxon had breached an implied

warranty for services for their failure to properly repair an air conditioning unit. The plaintiff
was unable to recover under the DTPA because he was not a "consumer" under the act. Id.
at 501. However, the language in the opinion indicated that the court favored the extension
of an implied warranty to service contracts. Id.

32. Id.
33. 586 S.W.2d 647 (Tex. Civ. App.-Austin 1979, no writ).
34. Id. at 648.
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PB-KBB Inc." Adding inertia to the Boman trend, the appeals court
held that an employment agency which provided an engineering firm
with an impostor graduate engineer violated the DTPA by breaching
its implied warranty to render services in a good and workmanlike
manner.16 In Diversified, the court determined that the defendant
employment agency committed an unconscionable act when it refused
to reimburse the engineering firm for the consideration given.3 7

Likewise, in the most recent court of appeals' decision extending an
implied warranty to service contracts, the San Antonio Court of
Appeals held, in Thrall v. Renno,3 s that a landscaping contractor
impliedly warrants that the installation of a brick patio will be
performed in a good and workmanlike manner.3 9 The court deter-
mined that the contractor's poor performance constituted a breach
of an implied warranty and was sufficient to invoke section 17.50(a)(2)
of the DTPA40

While several courts of appeals were willing to apply implied
warranties to service contracts, the Texas Supreme Court refused,
until recently, to accept an implied warranty theory in service con-
tracts.

The Texas Supreme Court first refused to apply an implied
warranty theory to service contracts in La Sara Grain Co. v. First
National Bank.41 In La Sara, the supreme court, reversing the ap-
pellate court, 42 held that a bank's failure to inspect properly checks
to verify that they had the requisite number of signatures was a

35. 671 S.W.2d 634 (Tex. App.-Houston [1st Dist.] 1984, writ ref'd n.r.e.).
36. Id. at 637.
37. Id.
38. 695 S.W.2d 84 (Tex. App.-San Antonio 1985, writ ref'd n.r.e.).
39. Id. at 87.
40. Id. The court held that although the homeowners admitted that they knew the bricks

used in patios might shift in sand, evidence that the homeowners chose the patio brick because
of its color, that no guttering existed on the roof behind the bricks laid in new sand, and that
the homebuilders were not adept at gardening or building simple objects was sufficient to
establish an implied warranty. See id.

41. 673 S.W.2d 558 (Tex. 1984).
42. 646 S.W.2d 246 (Tex. App.-Corpus Christi 1982), rev'd in part, 673 S.W.2d 558

(Tex. 1984). At the time the cause of action arose in 1975, "services" under section 17.45(2)
of the DTPA had the commercial and business use exclusion. Therefore, while the court of
appeals recognized an implied warranty, recovery under the DTPA was denied. 646 S.W.2d
at 252. See Farmers & Merchants State Bank v. Ferguson, 617 S.W.2d 918 (Tex. 1981)
(recognition that processing of checks by a bank is within the definition of "services" under
the DTPA.).
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breach of contract rather than a breach of warranty. 43 The court
said, "the bank's implied promise that it will not pay checks on an
unauthorized signature is not a warranty, but only an implied term
of the contract." 44 Furthermore, the court noted that the DTPA is
not violated by a "mere breach" of contract.4 1

Texas Supreme Court cases dealing with the issue of improper
medical treatment give additional insight to this position taken by
the court.4 Texas courts have refused to impose liability on a member
of the medical profession for the breach of an implied service
warranty, finding it unnecessary to compensate injured individuals
who already have access to remedies sounding in both tort and
contract. 47 In Barbee v. Rogers,48 the supreme court considered
whether an optometrist should be held liable for the plaintiff's injuries
resulting from defective contact lenses .49 The court refused to hold
the optometrist strictly liable for the fitting, prescribing, and selling
of lenses because the contact lenses were not "a finished product
offered to the general public in regular channels of trade." 50 The
court's underlying rationale for refusing to hold the optometrist
strictly liable was that the plaintiff's injuries occurred not as a result
of the mere purchase of a tangible product, the contact lenses;
instead, he was injured through the purchase of the optometrist's
professional services." The court refused to impose liability under
an implied warranty theory because the culpability arose from the
defective performance of a service and not from a defective product. 2

43. 673 S.W.2d at 565.
44. Id. The court recognized that "a lender may be subject to a DTPA claim if the

borrower's 'objective' is the purchase or lease of a good or service thereby qualifying the
borrower as a consumer." Id. at 567. There was no evidence that the corporation ever
borrowed money from the bank for goods or services, therefore La Sara did not qualify as a
consumer and was precluded from recovery under the DTPA. Id.

45. Id. at 565.
46. See infra notes 52 and 57.
47. See Dennis v. Allison, 698 S.W.2d 94 (Tex. 1985) (doctor who assaulted patient held

not to be liable under breach of implied warranty for improper treatment); see also, Comment,
Expansion of Implied Warranty Coverage Under the DTPA: Service Contracts, 17 TEX. TECH

L. REV. 917, 936-38 (1985) (explaining the distinction between professional and nonprofessional
service contracts and Texas' failure to impose implied warranties to professional contracts).

48. 425 S.W.2d 342 (Tex. 1968).
49. Id. at 343.
50. Id. at 346.
51. Id.
52. Id.
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The court determined that the injured plaintiff was limited to pur-
suing a cause of action based on negligence. 3

More recently, the Texas Supreme Court, in Dennis v. Allison 4

considered whether persons receiving professional treatment had a
remedy to redress wrongs committed during treatment, or whether it
was necessary to apply a theory imposing liability based on an implied
warranty theory." The court refused to hold a psychiatrist liable for
an alleged breach of an implied warranty that he would uphold the
ethical canons of his profession. 6 The Dennis court determined that
it was unnecessary to impose an implied warranty because the patient
had adequate remedies outside of warranty to redress wrongs com-
mitted during treatment. 7 The court argued that because it was the
patient who determined who was responsible for the improper treat-
ment and the wrong committed5 8 strict liability concepts should not
apply as the patient already had available remedies in tort and
contract.9

B. Application of the DTPA to Service Transactions

The DTPA was enacted to protect consumers from "false,
misleading, and deceptive business practices." 6 To maintain an action

53. See, Perdue, The Cause of Action, The Law of Texas Medical Malpractice, 22 Hous.
L. REv. 31-34 (1985) (explaining the Barbee holding and its effect).

54. 698 S.W.2d 94 (Tex. 1985).
55. Id. at 96.
56. Id. Three justices dissented in this opinion and concluded that the plaintiff had the

right to proceed against the defendant for his breach of the implied warranty to abide by the
"ethical commandments of the medical profession." Id. at 97 (Ray, Spears, & Kilgarlin, JJ.,
dissenting).

57. Id. at 96. The decision is in agreement with other jurisdictions holding that a cause
of action for medical malpractice or assault and battery was the appropriate remedy for a
patient who had been abused by their attending physician. See, e.g., Cotton v. Kambly, 101
Mich. App. 537, -, 300 N.W.2d 627, 628-29 (1980) (doctor engaging in sexual relations
with patient under the guise of treatment guilty of malpractice); Zipkin v. Freeman, 436
S.W.2d 753, 761 (Mo. 1968) (improper treatment by psychiatrist regarded by court as mal-
practice thereby obligating the defendant malpractice carrier); Roy v. Hartogs, 85 Misc. 2d
891, -, 381 N.Y.S.2d 587, 588-89 (App. Term 1976) (patient had caused of action for
malpractice against psychiatrist who had sexual relations with her as part of her treatment).

58. 698 S.W.2d at 96.
59. Id.
60. TEx. Bus. & CoM. CODE ANN. § 17.44 (Vernon 1987). Section 17.44 reads in part,

"[t]his subchapter shall be liberally construed and applied to promote its underlying purposes,
which are to protect consumers against false, misleading, and deceptive business practices,
unconscionable actions, and breaches of warranty and to provide efficient and economical
procedures to secure such protection." Id.
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under the DTPA, the plaintiff must prove that he is a consumer. 61

The Texas Supreme Court has held that at least two requirements
must be met before a person may qualify as a consumer under the
DTPA: (1) "the person must have sought or acquired goods or
services by purchase or lease" and (2) "the goods or services pur-
chased or leased must form the basis of the complaint." 62

The DTPA itself declares what activities are actionable under
the Act. Section 17.46(a) provides that "false, misleading or deceptive
acts or practices in the conduct of any trade or commerce are hereby
declared unlawful .... *"63 Section 17.46(b) provides a "laundry list"
of twenty-three enumerated acts declared by law to be "false, mis-
leading or deceptive." 64 An act not listed in section 17.46(b) may
still give rise to an action under the DTPA, but courts have deter-
mined that an aggrieved consumer alleging a violation not included
in the laundry list, must prove that the act or practice occurred and
that the act or practice was in fact deceptive. 6

1

The DTPA allows recovery for the rendering of deceptive or
misleading services and defines "services" as "work, labor, or service
purchased or leased for use, including services furnished in connection
with the sale or repair of goods." 66 Under the DTPA, certain service
providers are expressly exempted from liability. For example, the Act
expressly exempts media publications containing violative advertise-
ments unless the owners knew of the unlawful deception or "had a
direct or substantial financial interest" in the goods or services. 67

The DTPA also exempts acts and practices specifically authorized by
section 5(a)(1) of the Federal Trade Commission Act. 6 Physicians
and health care providers are exempted from claims alleging negligent
conduct on their part. 69 Beyond these express exemptions, the DTPA
has been construed to apply to various other service transactions.

61. Cameron v. Terrell & Garrett, Inc. 618 S.W.2d 535, 538 (Tex. 1981) (holding that
home purchasers suing a real estate agent under DTPA qualified as consumers).

62. Id. at 539.
63. TEX. Bus. & CoM. CODE ANN. § 17.46(a) (Vernon 1987).
64. Id. § 17.46(b).
65. Spradling v. Williams, 566 S.W.2d 561, 564 (Tex. 1978) (plaintiff entitled to damages

under DTPA for boat dealer's misrepresentations regarding the year model of the boat
purchased).

66. TEX. Bus. & CoM. CODE ANr. § 17.45(2) (Vernon 1987).
67. Id. § 17.49(a).
68. Id. § 17.49(b); see 15 U.S.C. § 45(a) (1982).
69. TEx. REv. Crv. STAT. AN. art. 4590i, § 12.01(a) (Vernon Supp. 1988).
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The Texas Supreme Court has defined "services" in the context
of the DTPA as "action or use that furthers some end or purpose:
conduct or performance that assists or benefits someone or some-
thing: deeds useful or instrumental toward some object. ' 70 This
definition describes "services" in terms of "action," "conduct,"
"performance" and "deeds." All of these synonyms demonstrate
that "services" includes an activity on behalf of one party by
another.

71

Prior to Melody Home, some courts of appeals had held that
consumers were entitled to recover under the DTPA for a wide
variety of both professional and nonprofessional services, so long as
the service violated the provisions of the DTPA and was not expressly
exempted from the Act. 72 Prior to Melody Home, however, the Texas
Supreme Court had never applied the DTPA to service transactions.

II. MELODY HoME MANUFACTURING CO. V. BARNES

Donna and Lonnie Barnes ordered a modular pre-fabricated
home from Melody Home in 1979. 7

1 After moving into their new
home, the couple experienced continual leakage and drainage prob-
lems. 74 The Barneses contacted the builder, and repairmen were sent
to the home on two different occasions. 75 The repairmen failed to
correct the drainage problem and caused further damage by failing
to reconnect a washing machine drain. 76 The Barneses sued Melody
Home claiming that the defendant failed to effect repairs in a good
and workmanlike manner, as impliedly warranted, and that breach
of such warranty was actionable under the DTPA.77 The Texas
Supreme Court agreed and held that such a warranty may not be
waived or disclaimed.78 The court limited its holding to the warranty

70. Van Zandt v. Fort Worth Press, 359 S.W.2d 893, 895 (Tex. 1962).
71. Fortner v. Fannin Bank, 634 S.W.2d 74, 76 (Tex. App.-Austin 1982, writ ref'd

n.r.e.) (emphasis in original) (quoting Riverside Nat'l Bank v. Lewis, 603 S.W.2d 169, 174
(Tex. 1980) and Van Zandt v. Fort Worth Press, 359 S.W.2d 893, 895 (Tex. 1962)).

72. See, e.g., Fortner v. Fannin Bank, 634 S.W.2d 74 (Tex. App.-Austin 1982, no writ)
(banking services); DeBakey v. Staggs, 605 S.W.2d 631 (Tex. Civ. App.-Houston [ist Dist.]
1980), writ ref'd n.r.e. per curiam, 612 S.W.2d 924 (Tex. 1981) (legal services).

73. 741 S.W.2d 349, 351 (Tex. 1987).
74. Id.
75. Id.
76. Id.
77. Id.
78. Id. at 355.
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of services for the repair or modification of existing tangible goods
or property.

79

In reaching its decision, the supreme court examined several
strict products liability policies and concluded that those policies
favored "the extension of the theory of implied warranty to service
transactions." 80 First, the court pointed out that there exists a strong
public interest in protecting consumers from defective services that
supercedes the desirability of imposing monetary damages upon sellers
who breach an implied warranty.8' Additionally, the seller is in a
much better position than the consumer is to prevent any loss caused
by a failure to provide adequate services.12 Furthermore, consumers
ought to be able to rely upon the skill and expertise of the service
provider. 3 Finally, the court determihed that a service provider was
in a better position to "absorb the costs of damages associated with
inferior services through insurance and price manipulation than is
the individual consumer." The court emphatically rejected the com-
mon law concept of caveat emptor as applied to services, calling it
an "anachronism" blatantly misplaced in a service-oriented econ-
omy.85 The court concluded that the application of an implied war-
ranty to services would discourage "the purveyor of shoddy
workmanship.

8 s6

In a concurring opinion, Justice Gonzalez joined by Chief Justice
Hill wrote that an implied warranty in Melody Home should arise
only as a limited extension of the Humber warranty which provides
that homebuilders impliedly warrant that the construction of a new
home will be done in a good and workmanlike manner. 7 The
concurrence disagreed with the court's liberal attitude in treating the

79. Id.
80. Id. at 353. For a discussion of the strict liability policies favoring extension of implied

warranties to service transactions, see Greenfield, Consumer Protection in Service Transac-
tions-Implied Warranties and Strict Liability in Tort, 1974 UTAH L. REV. 661, 688-91 (1974);
Prosser, The Assault Upon the Citadel, 69 YA.E L.J. 1099, 1120-24 (1974); Comment,
Expansion of Implied Warranty Coverage Under the DTPA: Service Contracts, 17 TEX. TECH
L. REv. 917, 938-42 (1986).

81. 741 S.W.2d at 353.
82. Id.
83. Id. The court felt that such a warranty would instill "justifiable reliance in the minds

of consumers." Id.
84. Id. at 354.
85. Id.
86. Id. (citing Humber v. Morton, 426 S.W.2d 554, 562 (Tex. 1968)).
87. Id. at 356 (Gonzalez & Hill, JJ., concurring).
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DTPA as a cure-all for all defective repair service transactions.88

Justice Gonzalez disagreed with the majority action in giving the
service consumer another remedy, noting that the victim of unsatis-
factory services has sufficient remedies sounding in tort and con-
tract.8 9 Furthermore, Gonzalez found no compelling reason for
subjecting service providers to an implied warranty theory under the
DTPA since service providers are already subject to suit under the
"laundry list" of deceptive acts contained in section 17.46 of the
Act.9o

A. Negligence versus Good and Workmanlike Manner

In attempting to recover against a service provider under negli-
gence principles, an injured party must prove a duty, breach of duty,
proximate cause, and damages. 9' The test for negligence is whether
a reasonable man of ordinary prudence, in the position of the
accused, would have conducted himself in a similar manner. 92 The
usual standard of care and knowledge is an objective one, based on
the level of a hypothetical reasonable man. 93 Where the accused
possesses a superior degree of knowledge or skill to that of the
ordinary reasonable man, he is charged with using that higher level.94

88. Id. (Gonzalez & Hill, JJ., concurring). Gonzalez stated, "We are not free to create
substantive rights by rewriting a statute under the guise of interpretation. Yet, the court's
uninvited imposition of an implied warranty upon all repair service transactions does just that
by extending the scope of the DTPA far beyond its intended bounds." Id. (Gonzalez & Hill,
JJ., concurring).

89. Id. at 358; see Montgomery Ward & Co. v. Scharrenbeck, 146 Tex. 153, 204 S.W.2d
508 (1947) (recognizing that the consumer of deficient services has remedies in both tort and
contract). The implied duty of good and workmanlike performance has been applied in tort
cases to recover damages proximately caused by inferior services and in contract cases as an
affirmative defense for the failure of consideration. See Compton v. Polonski, 567 S.W.2d
835 (Tex. Civ. App.-Corpus Christi 1978, no writ); New Trends, Inc. v. Stafford-Lowdon
Co., 537 S.W.2d 778 (Tex. Civ. App.-Fort Worth 1976, writ ref'd n.r.e.); Westbrook v.
Watts, 268 S.W.2d 694 (Tex. Civ. App.-Waco 1954, writ ref'd n.r.e.).

90. 741 S.W.2d at 358-59; see, e.g., Tax. Bus. & CoM. CODE ANN. § 17.46(b)(5) (Vernon
1987) (representing that services have characteristics or qualities that they do not have); id.
§ 17.46(b)(7) (representing that services are of a certain quality, if they are of another); id.
§ 17.46(b)(21) (representing that services have been performed when they have not).

91. See generally W. KEETON, PROSSER AND KEETON ON TIlE LAW OF TORTS § 30, at 164-
68 (5th ed. 1984) (discussing the elements of the cause of action in negligence).

92. Id. § 32, at 173.
93. Id., at 174.
94. Id., at 174-75. Professionals, including doctors, lawyers, accountants, and engineers

must act with the level of skill and learning commonly possessed by members of that profession
in good standing. Id., at 185-93.
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The Melody Home court establishes a new standard for service
providers mandating that repair service providers perform their work
in a good and workmanlike manner. 95 The good and workmanlike
standard is similar if not identical to the reasonable man standard
recognized under negligence principles.96 The Melody Home definition
of the good and workmanlike standard is "that quality of work
performed by one who has the knowledge, training, or experience
necessary for the successful practice of a trade or occupation and
performed in a manner generally considered proficient by those
capable of such work." '97

The Melody Home opinion fails to differentiate between the
good and workmanlike standard and the negligence standard. In
determining whether the Melody Home repairmen performed their
services in a good and workmanlike manner, the court simply meas-
ured their performance against that of a reasonable prudent repair-
man in the same position. 98 As a result, the decision allows for the
recovery of treble damages based upon facts that previously allowed
only for the recovery of actual damages.

B. Does Public Policy Mandate an Additional Remedy for
Substandard Performance?

Purchasers of services have a choice of recourse for unsatisfac-
torily performed services under both tort and contract principles.
The general rule laid out in Montgomery Ward & Co. v. Scharrenbeckl
is that "[a]ccompanying every contract is a common-law duty to
perform with care, skill, reasonable expedience and faithfulness the
thing agreed to be done, and a negligent failure to observe any of
these conditions is a tort, as well as a breach of the contract."'' '°

The courts have applied the implied duty of good and workmanlike
manner under contract principles as an affirmative defense for the

95. 741 S.W.2d at 354.
96. See, Note, Breach of Implied Warranty Under the DTPA as Applied to Service

Contracts: Diversified Human Resources Group, Inc. v. PB-KBB, Inc., 37 BAYLOR L. REv.
549, 555-58 (1985) [hereinafter Note].

97. 741 S.W.2d at 354; see Griffin v. Eakin, 656 S.W.2d 187, 190-91 (Tex. App.-Austin
1983, writ ref'd n.r.e.).

98. See 741 S.W.2d at 354-55.
99. 146 Tex. 153, 204 S.W.2d 508 (1947).

100. Id. at 157, 204 S.W.2d at 510.
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failure of consideration 0' and offensively under tort principles based
upon negligence to allow consumers to collect damages proximately
caused by unskilled and incompetent performances. 0 2 The standard
of performance is the same in either case. In the event that the
service provider fails to adequately fulfill his duties, the consumer is
entitled to recover for his misplaced reliance by either rescinding the
contract or by recovering any money paid. In addition, consumers
are allowed to recover for any damages caused by improperly per-
formed services. Other than tort and contract remedies, the service
provider is already susceptible to liability under the "laundry list"
of deceptive acts contained in section 17.50(a)(1) of the DTPA. 03

While the Melody Home court expresses a legitimate concern in
protecting the consumer, there has been no public outcry indicating
that the remedies mentioned above are insufficient. 14 The unilateral
extension of the implied warranty upon service contracts and the
imposition of hefty DTPA damages for the breach of such warranty
seems unwarranted in light of any substantial probative evidence
counseling such an extension.

C. Policy Considerations in Extending Strict Tort Liability to
Service Providers

During the twentieth century, the United States has enjoyed a
pronounced increase in consumer awareness and protection. The
doctrine of caveat emptor has long since been abolished, while the
liability of producers and sellers has substantially risen. The result
has been a shift from no liability to liability supported by principles
of negligence, implied warranty, and strict liability. 105 The majority
of the states have extended these principles to products, goods, and
new houses, but have excluded services. Thus, Texas has adopted a
decidedly minority view in determining to extend the implied warranty
to services under the DTPA. The supreme court argued that there

101. See Note, supra 96, at 560.
102. Id. at 563-64.
103. TEx. Bus. & COM. CODE ANN. § 17.50(a)(1) (Vernon 1987).
104. See 741 S.W.2d at 353-54. But cf. id. at 353 n.4 (noting the shift in the economy

from manufactured goods to services). The majority opinion does cite three magazine articles
as their evidence for determining the public need for the creation of an implied warranty in
repair contracts. Id. nn.4 & 5.

105. See generally Greenfield, Consumer Protection in Service Transactions-Implied War-
ranties and Strict Liability in Tort, 1974 UTAH L. REV. 661.
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were no discernible differences in the policy considerations between
applying the doctrines of implied warranty and strict liability in tort
to products and-extending the doctrines to service transactions.' °6

However, a number of countervailing policy considerations would
prevent extension of strict tort liability to the service provider.

First, the majority erroneously concludes that the service provider
is in a better position to prevent loss than the service consumer.'0 7

The court assumes that the service provider, like the manufacturer
of products, is better able to absorb effectively the costs of liability
associated with inferior services through insurance and price manip-
ulation. 08 Unlike mass-produced goods, however, services are nor-
mally custom tailored to meet the individual demands of the
consumer.' °9 Time limitations necessitate that the service provider
restrict the number of his clients, thus making it impossible for the
producer of services to reap the same monetary benefits as the
producer of mass-produced goods." 0 The court's suggestion that the
service provider is in the position to spread effectively the cost of
risk among his limited number of clients is economically unfeasable.
The consumers may ultimately suffer the most from this decision as
they will be forced to choose between bearing accelerating costs for
services due to increased insurance premiums or going without a
needed service.

The Melody Home court fails to give much guidance on the
limits of its extension of the implied warranty. The court indicates
that the good and workmanlike standard is a strict liability concept,
yet fails to qualify that they are not still using negligence as the
operative standard for deciding whether repair services have been
performed in a satisfactory manner. The court writes, "[w]e do not
require repairmen to guarantee the results of their work; we only
require those who repair or modify existing tangible goods or property

106. 741 S.W.2d at 353. The court determined that the policy factors which support strict
products liability favored the extension of the implied warranty to services. These policy
considerations include: (1) the public interest factor in protecting consumers from substandard
services; (2) the service provider's ability to better prevent loss; (3) the consumers justifiable
right to rely upon the skill and experience of the service provider; and (4) the service provider's
ability to better absorb the cost of deficient work as a cost of doing business. Id. at 353-54.

107. Id. at 353.
108. Id. at 354.
109. Id. at 360-61 (Campbell, J., concurring).
110. Id. at 361 (Campbell J., concurring).
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to perform those services in a good and workmanlike manner.""'
Under principles of strict liability, the chief concern is the product
when it reaches the consumer, not the performance of the product
provider. Ultimately, the manufacturer's or seller's performance is
not an issue so long as the product meets all health and safety
regulations when it finally reaches the hands of the consumer. Thus,
to call the good and workmanlike standard a strict liability concept
contradicts strict liability analysis. While the court supports the newly
created warranty with strict liability reasoning, there is a viable
argument that the good and workmanlike standard is merely an
expression of the reasonable care obligation.

The court's intention to dispense with the burden of proof and
impose strict liability to certain service providers is also without
merit. Unlike mass-produced goods, where the producer may be one
of many sellers in a sales chain and thus very distant from the actual
buyer, most service contracts emanate from a face to face contractual
relationship." 2 Thus, dissatisfied service consumers rarely experience
difficulties in determining who is responsible for an inferior perform-
ance.

Additionally, the court's attempt to apply a standard definition
of "good and workmanlike performance" to service providers is
perhaps theoretically sound but is functionally inept. The measure
of a successfully completed service is not as tangible and therefore
not as easily judged as a mass-produced good. The obligation to
fulfill a service contract in a good and workmanlike manner requires
that the service be conducted in a diligent and reasonably skillful
manner." 3 While the standard of diligence may be similar in most
service contracts, the standard of skill may vary greatly. Unless the
service contract contains some definition of the standard of skill
required, "the question is one of fact for the jury.' 1 4 The degree
of skill reasonably expected may depend on a variety of factors
including the type of service needed, the amount of consideration,
the age and experience of the service provider, and the representations
made by the service provider.' 5 Under the newly created warranty,

111. Id. at 355 (footnote omitted).
112. Id. at 361 (Gonzalez, J., concurring).
113. Id. at 354.
114. Id. at 361 (Gonzalez, J., concurring).
115. Id. (Gonzalez, J., concurring).
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the court delusively proposes to judge all service providers under the
same standard.

Finally, the majority fails to explain their eagerness for overrul-
ing a recent Texas Supreme Court opinion which allowed for the
waiver or disclaimer of the implied warranty in a service contract."16

The policy considerations which make it necessary to disallow dis-
claimers of warranty in the sale of products do not apply to the sale
of services. By making it impossible for a service contractor to make
an effective disclaimer in a service contract goes against well-estab-
lished contract principles by severely limiting his freedom to contract
and by taking away his bargaining power. As a result, the service
provider will be forced to charge higher prices.

C. The Courts Uninvited Presence into the Legislative Arena

A majority of the Texas Supreme Court Justices in Melody
Home created an implied warranty covering service contracts; how-
ever, it appears that the court may have gone beyond its judicial
confines to effectuate its holding by venturing into the legislative
sphere to amend the DTPA. '" 7

The court could have resolved the issues in Melody Home
without addressing matters that were not before the court. While the
Melody Home court tailored its holding to extend the implied war-
ranty only to repair services of existing tangible goods, the case could
have been decided as an extension of the Humber warranty.'18 In
Humber, the supreme court recognized that the purchase of a new
home is a uniquely important transaction in the life of the con-
sumer." 9 It is logical that the builder of a home who attempts to
repair his original efforts should be under the same standard required
of him when he conducted the original construction.' 20

Perhaps the strongest argument against the Melody Home hold-
ing is found in Justice Mauzy's concurring opinion. 21 The opinion's
contention is that in 1973 both the House and Senate sponsors

116. See G-W-L, Inc. v. Robichaux, 643 S.W.2d 392 (Tex. 1982).
117. See 741 S.W.2d at 361-62 (Mauzy, J., concurring).
118. See id. at 361 (Gonzalez, J., concurring).
119. See Humber v. Morton, 426 S.W.2d 554, 561 (Tex. 1968)(requiring that a builder/

vendor construct a home in a good and workmanlike manner).
120. See 741 S.W.2d at 361 (Gonzalez, J., concurring).
121. Id. at 361 (Mauzy, J., concurring).
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wanted to include the breach of implied warranties in House Bill
417, the source of the DTPA. 22 Relating the history of the session,
Mauzy concludes that the reason implied warranties were left out of
the bill was due to "compromises and political horse trading engaged
in by the Attorney General," who at the time of the Melody Home
opinion was Chief Justice John Hill. 123 The concurrence states, "I
fail to see how those political compromises that were so necessary
to achieve a worthwhile result in the legislative process 14 years ago
can in any way be construed as 'an improper excursion into the
legislative arena.' "124 It is clear that whatever their designations, the
"compromises and political horse trading" became the law of the
State of Texas. To sweep aside such law, without discussion, does
harm to both the spirit and intent of the law and to the orderly
development of a system of civil justice.

D. The Professional-Nonprofessional Service Distinction

The court in Melody Home withdrew its original opinion that
had held that all service providers impliedly warranted a good and
workmanlike performance, claiming that it would refrain from de-
termining whether the implied warranty reached professional services
until a case demanding such attention was presented. 125 The original
Melody Home holding, however, indicated the court's willingness to
extend the warranty to professionals, and it seems likely that such a
ruling will occur in the near future.

Traditionally, Texas has refused to extend the implied warranty
to professional service contracts claiming that the injured party in a
professional service transaction has adequate remedies outside of
warranty. The consumer of repair services also has remedies outside
of warranty, yet the court was eager to extend the implied warranty
to this type of transaction.

On a purely theoretical level, the court's policy reasons for
extending the implied warranty to nonprofessional contracts also calls
for an extension of the implied warranty to professional service
contracts. Of paramount concern is protecting the consumer against
defective products and services. However, the differing natures of

122. Id. at 361-62 (Mauzy, J., concurring).
123. Id. at 362 (Mauzy, J., concurring).
124. Id. (Mauzy, J., concurring).
125. Id. at 354.
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professional and nonprofessional service providers justify extending
the implied warranty of good and workmanlike performance to
nonprofessional service providers without extending the warranty to
professional service providers. 126 In both professional and non-
professional service contracts there will be some direct privity between
the consumer and service provider, and in both cases, tort and
contract remedies are available for inferior services. 127 There is a
difference, however, between the incentives encouraging good and
workmanlike performance in professional versus nonprofessional
service contracts. 28

"Professionals," for the most part, are closely regulated through
both internal and external means.129 The doctor or lawyer who fails
to render his services in a reasonably skillful manner may be subject
to disciplinary sanctions, and, in extreme cases, may find himself
suspended from his profession. 130 Nonprofessional service providers
for the most part, however, are subject to little regulation. If the
nonprofessional service provider performs in an improper manner,
he will generally answer only to his customer and not the industry
as a whole. Therefore, the very real difference in incentives between
professionals and nonprofessionals seems to warrant, if not encour-
age, the extension of the implied warranty to nonprofessionals in
hopes of creating a strong incentive to perform in a good and
workmanlike manner while exempting the professionals who are
already subject to close scrutiny through established professional
regulations."'

E. Circumventing the Melody Home Ruling
With the issuance of the Melody Home opinion, service providers

throughout the state have expressed concerns over whether there is

126. See generally, Comment, Expansion of Implied Warranty Coverage Under the DTPA:
Service Contracts, 17 TEX. TECH L. REv. 917, 936-38 (1986) (suggesting that perhaps the
implied warranty should be extended to services without extending to professional services)
[hereinafter Comment].

127. Id.
128. Id.
129. In Texas, the legal profession is closely scrutinized through admissions, ethical canons,

and disciplinary rules. The Texas Government Code governs the admission to the bar. See
TEx. Gov'T CODE ANN. § 81.061 (Vernon Pamph. 1988). External controls placed on attorneys
include those imposed by the Texas Supreme Court. SUPREME COURT OF TEXAS, RULES
GovERNING THE STATE BAR OF TEXAS art. X (Code of Professional Responsibility) (1973).

130. See generally SUPREME COURT OF TEXAS, RtES GovERNiNG rTa STATE BAR OF TEXAS
art. X, §§ 7 & 8 (Code of Professional Responsibility) (1973) (giving reasons for disbarment).

131. See Comment, supra note 126, at 936-38.
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a means by which to avoid the repercussions of this ruling. Although
the court refused to comment on whether the implied warranty will
extend to professionals, there is speculation that when a case arises
involving inferior professional services, professionals will be included
under the Melody Home warranty.

One possible means of circumventing the Melody Home holding
might be through carefully planned and drafted statutes which pro-
vide for specific defenses against improperly conducted services. One
week before the Melody Home decision was handed down, the
supreme court, in Birchfield v. Texarkana Memorial Hospital,3 2

determined that the hospital and the physician who held themselves
out as being capable of caring for premature babies were liable under
the DTPA for their deceptive misrepresentations.' 33 The defendants'
argued that the enactment of section 12.01 of article 4590i manifested
the legislative intent to exempt health care providers from liability. 13 4

The court conceded the existence of the statute but overcame the
defendants' argument by pointing out that the statute became effec-
tive long after the incidents which gave rise to the suit.'35 The decision
is indicative of the proposition that unless a person-professional,
or nonprofessional-is expressly exempted from the heavy penalty
provisions of the DTPA, then he may be sued under the DTPA.
Besides the exemption of health care providers, the DTPA exempts
members of the media who publish violative advertisements 3 6 and
also exempts those acts which have been specifically authorized by
the Federal Trade Commission. 13 7

Going against the theory that the DTPA extends to everyone
who is not specifically exempted, the Fifth Circuit recently held, in
Brooks, Tarlton, Gilbert, Douglas, & Kressler v. United States Fire
Insurance Co.,"' that the implied warranty to perform in a good
and workmanlike manner, newly recognized by the Texas Supreme
Court, did not extend to professional services.3 9

132. 747 S.W.2d 361 (Tex. 1987).
133. Id. at 368.
134. Id.
135. Id.
136. See supra note 67 and accompanying text.
137. See supra note 68 and accompanying text.
138. 832 F.2d 1378 (5th Cir. 1987) (law firm filed breach of implied warranty claim under

the DTPA against an insurance company who refused to defend a claim filed against the firm
by a former client).

139. Id. at 1379.
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F. Implied Warranties and Third Party Liability in Service
Contracts

One of the questions remaining unanswered after the Melody
Home holding is what implications the decision will have on service
providers and nonclient third parties. While the Texas Supreme Court
has determined that privity of contract is unnecessary to recover
under the DTPA,' 40 the court has yet to consider whether a service
provider could be held liable to non-client third parties for faulty
performance.

Several Texas courts of appeals have taken steps in the direction
of allowing third party recoveries against service providers under
theories of negligence. In Shatterproof Glass Corp. v. James,1 4' the
Fort Worth Court of Appeals, adopting the language of the Restate-
ment (Second) of Torts, 42 held that an accountant could be held
liable to a limited class of third party users who the accountant knew
was going to rely on his certification of financial statements. 43

In Blue Bell, Inc. v. Peat, Marwick, Mitchell & Co.,'4 the Dallas
Court of Appeals took the Shatterproof holding a step further to

140. See Flenniken v. Longview Bank & Trust Co., 661 S.W.2d 705 (Tex. 1983) (recognizing
that contractual privity is not a prerequisite to recover under the DTPA; the only requirement
is that the goods or services sought or acquired by the consumer form the basis of his
complaint).

141. 466 S.W.2d 873 (Tex. Civ. App.-Fort Worth 1971, writ ref'd n.r.e.).
142. Id. at 878; RESTATEMENT (SECOND) OF TORTS § 552 (1977). Section 552 states:

(1) One who, in the course of his business, profession or employment, or in any
other transaction in which he has a pecuniary interest, supplies false information
for the guidance of other, in their business transactions, is subject to liability for
pecuniary loss caused to them by their justifiable reliance upon the information, if
he fails to exercise reasonable care or competence in obtaining or communicating
the information.
(2) Except as stated in Subsection (3), the liability stated in Subsection (1) is limited
to loss suffered

(al by the person or one of a limited group of persons for whose benefit and
guidance he intends to supply the information or knows that the recipient intends
to supply it; and

(b) through reliance upon it in a transaction that he intends the information to
influence or knows that the recipient so intends or in a substantially similar
transaction.
(3) The liability of one who is under a public duty to give the extends to loss
suffered by any of the class of persons for whose benefit the duty is created, in any
of the transactions in which it is intended to protect them.

RESTATEMENT (SECOND) OF TORTS § 552 (1977).
143. 466 S.W.2d at 880.
144. 715 S.W.2d 408 (Tex. App.-Dallas 1986, writ ref'd n.r.e.). See Note, Expanding
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hold that an accountant could be held liable for negligent misrepre-
sentations to those he could reasonably expect to rely on his exper-
tise. 141

The Melody Home dicta indicates the court's aspirations in
protecting consumers both in goods and service transactions.' l A
viable argument exists that since the court views service and goods
in an equivalent manner, perhaps the court is moving in the direction
of affording equal remedies to unsatisified consumers. The court has
allowed third parties to recover under the DTPA against the seller
of goods without establishing privity. It seems logical to conclude
that the court will eventually recognize the same right of recovery
for third parties who obtain second-rate services.

In addition, because the standard for negligence closely resembles
the standard for good and workmanlike performance 47 and courts
have granted third party recovery under negligence principles, 4s Texas
service providers can reasonably expect the courts to grant recovery
to nonclient third parties for deficient services where the service
provider should have reasonably expected third party reliance.

III. CONCLUSION

The Texas Supreme Court has established an implied warranty
of workmanlike performance in service contracts which, under section
17.50(a)(2) of the DTPA, imposes unwieldy monetary penalties on
nonprofessional service providers who fail to live up to the good and
workmanlike standard. 49 While the court refused to determine whether
the newly created warranty would reach professional service provi-
ders, the initial Melody Home ruling suggests a willingness on the
court's part to extend the warranty to professionals in the future.

Third Party Liability for Accountants: Finding a Middle Ground, 19 TEx. TECH L. RFv. 171
(1988).

145. 715 S.W.2d at 412. But see Bell v. Manning, 613 S.W.2d 335 (Tex. Civ. App.-Tyler
1981, writ ref'd n.r.e.). Attorneys, unlike accountants and doctors, have not been held liable
to nonclient third parties for their misrepresentations and erroneous advice. The court, in Bell
v. Manning, followed the reasoning in other courts for not holding an attorney liable to third
parties: "[Aln attorney, in representing his client, deals at arms length with adverse parties
and consequently is not liable to such adverse parties for his actions, because while acting in
that capacity he owes no duty to the non-client third party." Id. at 338.

146. 741 S.W.2d at 353.
147. See supra text accompanying notes 91-97.
148. See supra notes 141-45.
149. 741 S.W.2d at 354.
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The full impact of this decision will be realized only as time and
practice reveal the effects of this controversial holding. The Melody
Home decision will certainly force service providers to re-evaluate
their performance and weigh the possible economic risks associated
with continuing practice.

Caroline Adams


