
ANNULMENT OF MINOR'S MARRIAGE REINSTATES DUTY
OF PARENT TO PAY CHILD SUPPORT: Fernandez v.

Fernandez, 717 S.W.2d 781 (Tex. App.-El Paso 1986, writ
dism'd).

Mr. Fernandez was under a court order to provide support for
his minor daughter.' At age fourteen, 2 the minor daughter married
and the father ceased making child support payments.' When the
daughter's marriage was annulled, the father did not resume his child
support payments.4 The mother filed a motion for contempt against
the father for his failure to pay the court-ordered child support.5

The trial court found that the father's legal duty to support his
daughter was terminated by her marriage and was not reinstated by
the subsequent annulment. 6 The El Paso Court of Appeals reversed
the trial court and held that the father's duty of support was
reinstated effective from'the date of the granting of the annulment
of the marriage of his daughter. 7

I. ANNULMENT OF MINOR'S MARRIAGE

Prior to 1986, the question of whether the annulment of a
minor's marriage reinstated a parent's legal duty to provide child
support had not been addressed by the courts in Texas. However,

1. Fernandez v. Fernandez, 717 S.W.2d 781, 782 (Tex. App.-El Paso, 1986, writ
dism'd). Jo Ann Fernandez is the child of the marriage of Raul Fernandez and Sylvia Fernandez.
Application of Writ of Error by Raul Fernandez at 2.

2. The marriage of a person fourteen years of age or older but under the age of eighteen
is voidable and subject to annulment unless contracted under court order or with parental
consent as provided by section 1.52 of the Family Code (ceremonial marriage) or section 1.92
of the Family Code (common law marriage recorded). See TEX. FAm. CODE ANN. § 2.41(b)
(Vernon Supp. 1987). The marriage of a person under the age of fourteen is voidable and
subject to annulment unless the marriage was contracted under court order pursuant to section
1.53 of the Family Code. Id. § 2.41(a).

3. 717 S.W.2d at 782. The daughter married on December 10, 1983. Application for
Writ of Error by Raul Fernandez at 2. The father ceased making support payments in February
of 1984. Id.

4. 717 S.W.2d at 782. The father instituted annulment proceedings on behalf of his
daughter. Application for Writ of Error by Raul Fernandez at 5. The decree was entered on
August 8, 1984. Id. at 2.

5. 717 S.W.2d at 782.
6. Id. at 782-83. The effect of the trial court's holding was to deny the motion to hold

the father in contempt of court for failure to pay child support. Id.
7. Id. Without discussion, the appellate court affirmed the trial court's finding that the

father was not in contempt of court. Id. at 783.
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prior cases had dealt with the effect of annulment in analogous
situations. The statute which defines "child" contains language that
if a person has been married, then he or she is no longer legally
considered a child, but is an adult. The issue is whether or not the
legal fiction of relation back should be applied to say that a party
to an annulled marriage had never been married. If so, then that
person comes within the definition of a child and is entitled to
support.

A. Applicable Statutes

Chapter 11, Subtitle A of the Texas Family Code (Family Code)
deals with the parent-child relationship and suits affecting that rela-
tionship. 8 "Child" is defined in section 11.01 as "a person under 18
years of age who is not and has not been married or who has not
had his disabilities of minority removed for general purposes. 'Adult'
means any other person. ' 9

Section 14.05(d) of the Family Code is the §ource for occurrences
which terminate the duty to provide child support. 0 It provides:
"provisions for the support of a child are terminated by the marriage
of the child, the removal of the child's disabilities for general
purposes, or the death of a parent obligated to support the child."

Section 129.001 of the Civil Practice and Remedies Code provides
that a person becomes an "adult" at eighteen years of age.' 2 How-
ever, section 4.03 of the Family Code provides that, subject to
constitutional or statutory exceptions,'" every person who has been
married in accordance with Texas law, regardless of age, has the
power and capacity of an adult, including the capacity to contract.' 4

8. TEX. FAM. CODE ANN. §§ 11.01 - 11.21 (Vernon 1986).

9. Id. § 11.01(1) (emphasis added).
10. Id. § 14.05(d).
11. Id. (emphasis added).
12. TEX. Civ. PRAc. & REM. CODE § 129.001 (Vernon Supp. 1987).
13. For example, the right to vote (TEX. ELEC. CODE ANN. § 13.001(a)(1) (Vernon 1986))

and the right to consume alcoholic beverages (TEx. Aico. BEV. CODE ANN. § 106.01 (Vernon
Supp. 1987)) are expressly conditioned on having attained a stated age.

14. TEX. FAm. CODE ANN. § 4.03 (Vernon 1975) provides:
Except as expressly provided by statute or by the constitution, every person who

has been married in accordance with the law of this state, regardless of age, has the
power and capacity of an adult, including The capacity to contract.
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B. Effect of Marriage During Minority

Marriage during minority has the effect of emancipating the
child which causes him or her to lose certain benefits payable to
minor children. The father in Ex Parte Williams15 was adjudged in
contempt of court for failing to pay child support after his daughter
married at age sixteen.16 In construing the predecessor to section 4.03
of the Family Code,17 the supreme court held that the father's legal
duty to support his daughter ended upon her marriage. 18 Therefore,
the order of the trial court which directed the father to provide child
support for his daughter after her marriage was unenforceable by
contempt proceedings.' 9

The court in Spears v. Houston Fire & Casualty Insurance Co.2 0

addressed the question of whether the marriage of a minor had the
effect of emancipation as applied to a worker's compensation case. 2'

The daughter, although within the age of a minor entitled to recover
a portion of the benefits, was married at the time of her father's
death. 22 The widow of the deceased was allowed the full statutory
recovery of the benefits. 23 A review of the authorities convinced the
court that the law in Texas "is and has been consistently, since
possibly as far back as 1848" that a minor is emancipated by
marriage. 24 Accordingly, the court held that marriage during minority
caused the daughter to lose worker's compensation benefits arising
out of an injury to a parent. 25

C. Doctrine of Relation Back Distinguishes Annulment

The doctrine of relation back is generally applied to an annulled
marriage and its effect is usually said to make the annulled marriage

15. 420 S.W.2d 135 (Tex. 1967) (decided prior to the enactment of the Family Code).
16. Id. at 136-37.
17. Act of March 13, 1848, ch. 79, § 1, 1848 Tex. Gen. Laws 77, repealed by Act of

May 14, 1969, ch. 888, § 6, 1969 Tex. Gen. Laws 2733.
18. 420 S.W.2d at 137 (female who was lawfully married and under twenty-one was

deemed to be of full age).
19. Id.
20. 215 S.W.2d 896 (Tex. Civ. App.-Galveston 1948, writ ref'd) (decided prior to the

enactment of the Family Code).
21. Id. at 896.
22. Id.
23. Id.
24. Id. at 897.
25. Id.

1988]
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void ab initio.26 In other words, under the doctrine of relation back,
a decree of annulment relates back and erases the marriage and its
implications from the outset. Thus, an annulment differs conceptually
from a divorce. A divorce terminates a legal status, whereas an
annulment establishes that a marital status never existed. The general
rule is that a judgment 'or decree annulling a marriage for prenuptial
causes or causes existing at the time of the marriage is to be
distinguished from a decree of divorce in that the annulment is not
merely a dissolution of the marriage, but a judicial declaration that
no marriage ever existed. 27

Courts have been able to reach results that would not have been
available without the application of the legal fiction of relation back.
For instance, the question before the court of civil appeals in McDade
v. McDade2 was whether there was jurisdiction of a suit between
nonresidents for the annulment of their marriage. 29 The wife brought
suit for annulment in the Texas courts alleging a natural and incurable
impotency of her husband. 0 While recognizing that Texas courts
would have no jurisdiction to decree a divorce upon postnuptial
grounds between nonresident parties, the court reasoned that a suit
for annulment was different because the fact of nullity would be a
matter which could not be disputed.31 In holding there was jurisdic-
tion, the court applied the doctrine of relation back and reasoned as
follows:

26. E.g., Home of the Holy Infancy v. Kaska, 397 S.W.2d 208, 212-13 (Tex. 1965). See
Smith, Family Law, 21 Sw. L.J. 50, 56 (1967); McKnight, The Texas Family Code Symposium,
5 TEx. TECH L. REv. 307, 314 (1974). There is a distinction between a void marriage and a
voidable marriage. A void marriage is null and of no effect, whether or not it has been
declared invalid by a court of competent jurisdiction. TEx. FAm. CODE ANN. § 2.21(b) (Vernon
Supp. 1987). Marriages between relatives of certain degrees are prohibited by statute and are
void. Id. § 2.21(a). A void marriage is invalid ab initio. Id. § 2.21. However, a voidable
marriage is not invalid ab initio as is a void marriage. Id. § 2.01. A marriage is voidable and
subject to annulment only if statutory grounds exist for finding it invalid. Id. § 2.41 (underage);

Id. § 2.42 (under influence of alcohol or narcotics); Id. § 2.43 (impotency); Id. § 2.44 (fraud,
duress, force); Id. § 2.45 (mental incompetency); Id. § 2.46 (concealed divorce). A marriage
which might be made invalid on one or more of these statutory grounds is valid, however,
until it is annulled by judicial decree. Id. § 2.01.

27. E.g., 397 S.W.2d at 212; Garcia v. Garcia, 232 S.W.2d 782, 783 (Tex. Civ. App.-
San Antonio 1950, no writ). McDade v. McDade, 16 S.W.2d 304, 305 (Tex. Civ. App.-
Texarkana 1929, no writ).

28. 16 S.W.2d 304 (Tex. Civ. App.-Texarkana 1929, no writ).
29. Id. at 304-05.
30. Id. at 304.
31. Id. at 305.
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[T]here is a distinction between the annulment of the marriage
relation for antenuptial causes and "a divorce" for postnuptial
causes. In the former, the marriage is declared to have been
voidable or void from the beginning. In the latter the marriage,
valid from the beginning, is declared terminated for the subsequent
misconduct of one of the parties.12

Likewise, the relation back doctrine has been applied to reach
a different result in the area of venue. In Garcia v. Garcia,33 the
wife brought suit for an annulment.3 4 The husband's plea of privilege
was overruled and he appealed.35 In holding that venue for annulment
proceedings was governed by the general statutory venue provisions
and not by the special divorce venue provisions, the court distin-
guished divorces and annulments: "A suit for annulment presumes
that there never was a valid marriage and that therefore it should be
declared void, while a suit for divorce presumes a valid marriage,
but asks that that relation be dissolved for postnuptial causes." '3 6

Another example of a different result through application of the
relation back doctrine is in an evidentiary situation. In Bruni v.
State,3 7 the marriage between the criminal defendant and his wife
had been annulled, allowing the court to address the effects of
annulment and divorce on the competency of a former spouse as a
witness against the other former spouse in a criminal prosecution.3"
In construing the applicable statute,3 9 the Bruni court held that there
was both a privilege as to confidential communications between
husband and wife and an absolute disqualification of one spouse as
a witness against the other in a criminal prosecution. 40 If the marital

32. Id.
33. 232 S.W.2d 782 (Tex. Civ. App.-San Antonio 1950, no writ).
34. Id. at 782.
35. Id.
36. Id. at 783.
37. 669 S.W.2d 829 (Tex. App.-Austin 1984, no writ).
38. Id. at 833-36.
39. The court was interpreting Article 38.11 of the Texas Code of Criminal Procedure,

now repealed, which provided:
[N]either husband nor wife shall ... testify as to communications made by one

to the other while married. Neither husband nor wife shall, . . .after the marriage
relation ceases, be made witnesses as to any communication made while the marriage
relation existed ....

Code of Criminal Procedure, art. 38.11, 1965 Tex. Gen. Laws 317, 467, ch. 722, v.2,
repealed by Act of June 14, 1985, 1985 Tex. Gen. Laws, 2472, ch. 685, §9(b).

40. 669 S.W.2d at 834.
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relationship was terminated by divorce, the privilege as to commu-
nications made while the marriage relationship existed was still avail-
able to the defendant; however, the former spouse was considered a
competent witness against the other.4' However, if the marriage
between Bruni and his wife was voided by annulment, the former
wife's testimony concerning communications made during the mar-
riage was admissible, she was not disqualified and, the defendant
could not claim privileged communications.42 Thus, through the legal
fiction of relation back, the Bruni court found that the decree of
annulment related back to the time of the marriage and erased the
marriage and its implications from the outset. 43

D. Exceptions to the Doctrine of Relation Back

While an annulled marriage is said to be void ab initio, it is not
considered void for all purposes." There are exceptions to the relation
back doctrine which are founded upon general principles of equity.
In the areas of legitimation of children born during the annulled
marriage and of division of property acquired during the annulled
marriage, the doctrine has not been applied to erase the marriage
and its implications from the beginning.

1. Legitimacy

The legitimacy of a child of an annulled marriage is an exception
to the theory that the marriage is void ab initio. In Home of the
Holy Infancy v. Kaska,45 which involved inheritance rights of legiti-
mated children,"6 the supreme court refused to relate the decree of

41. Id.
42. Id.
43. Id. at 835.
44. See, e.g., Home of the Holy Infancy v. Kaska, 397 S.W.2d 208, 212 (Tex. 1965)

(legitimacy of children); De Grummond v. Smith, 168 S.W.2d 899, 902 (Tex. Civ. App.-
Eastland 1943, no writ) (division of property); TEx. FAm. CODE ANN. § 3.63 (Vernon Supp.
1987) (division of property); see also TEx. FAM. CODE ANN. § 12.02 (Vernon 1986) (legitimacy
of children); TEX. PROB. CODE ANN. § 42 (Vernon- 1980) (legitimacy of children).

45. 397 S.W.2d 208 (Tex. 1965) (decided prior to the enactment of the Family Code).
46. Id. at 209-13. At the time Kaska was decided, section 42 of the Probate Code provided

as follows:
Where a man, having by a woman a child or children shall afterwards intermarry
with such woman, such child or children shall thereby be legitimated and made
capable of inheriting his estate. The issue also of marriages deemed null in law shall
nevertheless be legitimate.

TEX. PROB. CODE ANN. § 42(b) (1955) (amended 1977).

[Vol. 19:189
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annulment back to the date of marriage when rights of parties other
than the spouses were involved. This refusal was significant against
the background of common law principles of voidness ab initio. The
court addressed the question of whether a child conceived before the
marriage of his father and mother, but born after the marriage was
annulled, was legitimate as to his father .4 The court recognized the
distinctive effect of an annulment: "We generally think of an an-
nulment as placing the parties in the same position as if they had
never been married. " 48

Kaska's child was conceived out of wedlock.4 9 After conception,
but before birth, Kaska married the mother. 0 After living together
for approximately two weeks, the marriage was annulled and the
mother disappeared." Later, Kaska discovered that the child had
been judicially declared neglected and had been placed with an
adoption agency.12 Kaska instituted a custody suit and the question
presented to the supreme court was based on standing. 3 If the child
was legitimate, Kaska could bring the action, but if the child was
illegitimate, Kaska had no interest in the child and, therefore, lacked
standing .

4

Home of the Holy Infancy, the child placement agency, argued
that the legitimation statute did not apply because the marriage was
annulled.5 The agency argued further that an annulment places the
parties in the same position as if they had never married, and as a
consequence, the annulment deprived the child of his legitimate
status 56

In holding that the child was legitimate, the supreme court
refused to apply the common law rule which bastardized children of

47. 397 S.W.2d at 209.
48. Id. at 212. The court, however, recognized the difference between a void and voidable

marriage. Id. at 213. See supra note 26 and accompanying text. Since the marriage of the
child's mother and father was only voidable, the court held that the marriage had been valid
until a court declared the marriage invalid. 397 S.W.2d at 215. On this basis, the court held
that the child was legitimate as to his father. Id. at 213.

49. 397 S.W.2d at 209.
50. Id.
51. Id.
52. Id.
53. Id.
54. Id.
55. Id. at 212.
56. See id.

1988]
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an annulled marriage.17 The court chose to follow the rule that the
doctrine of relation back of the annulment decree should not be used
in determining legitimacy.58 The court held that the child was legiti-
mated upon the marriage of the parents and could not be bastardized
merely because the marriage was later dissolved by annulment rather
than by divorce.5 9 In conclusion, the court reasoned that even though
the annulment decree may relate back to the time of the marriage
as between the parties to the annulment, the decree would not be
given the effect of relating back regarding the legitimacy of their
child. 60

2.Property

Another exception to the theory that the marriage is void from
the beginning is applied to property accumulated during a void or
voidable marriage. In De Grummond v. Smith,6' the marriage of
Emerson Hawkins and his wife had been voided by annulment. 62 The
current guardian and guardian ad litems of the ward, Emerson
Hawkins, appealed from the order approving the final account of
the former guardian-wife of the ward. 63 In construing the applicable
statute,64 the court reasoned that the "statute clearly show[ed] the

57. Id. (citing Price v. Price, 124 N.Y. 589, 27 N.E. 383 (1891) (rule of common law
that children born of a voidable marriage which is annulled are illegitimate unless legitimated
by statute)).

58. 397 S.W.2d at 213 (citing In re Ruff's Estate, 159 Fla. 777, 32 So. 2d 840 (1947)
(holding that a child conceived and born out of wedlock was legitimated by the subsequent
marriage even though the marriage was later annulled)).

59. 397 S.W.2d at 213.
60. Id. The holding in Kaska has been codified in section 12.02(b) of the Family Code

which provides as follows:
A child is the legitimate child of his father if at any time his mother and father
have attempted to marry in apparent compliance with the laws of this state or
another state or nation, although the attempted marriage is or might be declared
void, and the child is born or conceived before or during the attempted marriage.

TEX. FAM. CODE ANN. § 12.02(b) (Vernon 1986).
61. 168 S.W.2d 899 (Tex. Civ. App.-Eastland 1943, no writ).
62. Id. at 902.
63. Id. at 901.
64. The court construed what is now section 158 of the Texas Probate Code which

provides:
A guardian of the estate of an incompetent married person who, as guardian, is
administering community property as part of the estate of such ward, shall forthwith
deliver such community property to the sane spouse upon demand.

TEx. PROB. CODE ANN. § 158 (Vernon 1980).
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legislative purpose and intent that the right of a survivor in com-
munity to administer the community property shall be superior to
the right of a guardian of an insane person to administer. ' 65 The
court held that for the purposes of community property, there is no
distinction between a merely voidable marriage and a valid marriage
up to the time the voidable marriage is adjudged void, and that the
decree of annulment did not change the character of the property or
rights therein. 66

II. FERNANDEZ V. FERNANDEZ

A. The Opinion

In Fernandez v. Fernandez,67 the father ceased making his court-
ordered child support payments upon the marriage of his minor
daughter and did not resume the child support payments upon the
annulment of that marriage .6  The trial court found that the father's
legal duty to support his daughter was terminated by her marriage
and was not reinstated by the subsequent annulment. 69 The El Paso
Court of Appeals reversed the trial court and held that the father's
duty of support was reinstated effective from the date of the granting
of the annulment of his daughter's marriage. 70

The Fernandez court, relying upon section 4.03 of the Family
Code, 71 recognized it as well settled in Texas law that the marriage
of a minor has the effect of emancipation which gives such person
the power and capacity of an adult. 72 In the absence of marriage
during minority, section 129.001 of the Civil Practice and Remedies

65. 168 S.W.2d at 902.
66. Id. Section 3.63(a) of the Family Code provides that "[i]n a decree of divorce or

annulment the court shall order a division of the estate of the parties in a manner that the
court deems just and right.... ".TEX. FAM. CODE ANN. § 3.63(a) (Vernon Supp. 1987)
(emphasis added).

67. 717 S.W.2d 781 (Tex. App.-El Paso 1986, writ dism'd).
68. Id. at 782.
69. Id. at 782-83.
70. Id. at 783.
71. Section 4.03 provides:

Except as expressly provided by statute or by the constitution, every person who
has been married in accordance with the law of this state, regardless of age, has the
power and capacity of an adult, including the capacity to contract.

TEX. FAm. CODE ANN. § 4.03 (Vernon 1975).

72. Id. at 782.

19881
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Code73 provides that majority is not attained until the age of eighteen
years.7 4 The court further recognized that under section 14.05(d) of
the Family Code, 75 the marriage of the child terminates the parent's
duty of support. 76

In relying upon Bruni, the Fernandez court concluded that an
annulled marriage is generally void from the beginning. 77 While the
court discerned that in some instances the decree of annulment does
not void the marriage for all purposes, 7 it refused to recognize an
exception under the facts of this case.7 9 In so doing, the court rejected
the father's argument that the decree of annulment had no effect on
the daughter's emancipation and, therefore, no effect on his duty of
support.80

B. The Modification of the Doctrine of Relation Back

In an attempt to provide for the broad protection of the daugh-
ter, the Fernandez court created a unique treatment of the doctrine
of relation back. While the court chose to apply the doctrine, it did
so effective from the date of the granting of the annulment, not
from the date of the marriage."' The court could have chosen to
follow the general rule and applied the traditional doctrine of relation
back which would have had the effect of voiding the marriage from

73. TEx. Crv. PRAc. & REM. CODE ANN. § 129.001 (Vernon 1986) provides that "the age

of majority in this state is 18 years." Id.
74. 717 S.W.2d at 782.

75. Section 14.05(d) provides in part:
Unless otherwise agreed to . ..provisions for the support of a child are terminated
by the marriage of the child, the removal of the child's disabilities for general
purposes, or the death of a parent obligated to support the child.

TEX. FAm. CODE ANN. § 14.05(d) (Vernon 1975).

76. 717 S.W.2d at 782.

77. Id. (citing Bruni v. State, 669 S.W.2d 829 (Tex. App.-Austin 1984, no writ)).
78. Id. (citing Home of Holy Infancy v. Kaska, 397 S.W.2d 208 (Tex. 1965) (legitimacy

of children); De Grummond v. Smith, 168 S.W.2d 899 (Tex. Civ. App.-Eastland 1943, no
writ) (division of property); McKnight, The Texas Family Code Symposium, 5 TEX. TECH L.

REv. 307 (1974)).
79. 717 S.W.2d at 783.

80. Id. at 782-83.
81. Id. at 783. Assuming that the marriage had been valid for two months and the father

had been under an obligation to pay $100 per month, under the Fernandez holding, the
father's total support obligation during the year in question would have been $1000.

[Vol. 19:189
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its inception.12 Alternatively, the court could have chosen to follow
the reasoning of Home of the Holy Infancy v. Kaska"3 and De
Grummond v. Smith 4 to hold that the doctrine of relation back of
the annulment decree should not be used to reinstate the daughter's
minority and the father's duty of support merely because the marriage
was dissolved by annulment rather than by divorce. 5

C. Factors Influencing the Decision

It is possible that the Fernandez court was influenced by its
disapproval of the father's attitude concerning his duty to support
his daughter as evidenced by the following language: "Apparently,
[the father] feels no legal or moral obligation to further support this
child of a broken marriage."8 s6 Similarly, the court was undoubtedly
influenced by the poor economic situation of the mother and daugh-
ter.

[The] fourteen-year-old daughter, the product of a broken home,
believed she was pregnant and then married. The marriage was
annulled, and the minor daughter moved back with her mother
who was unemployed, and sought work at a local pizza parlor.
The minor daughter had a limited education, having left school
in the ninth grade. She testified that her mother "buys me ...
personal things. She buys my clothes. She buys my food, my
shampoo, my toothbrush, my toothpaste." The Court notes that
the motion to hold the natural father in contempt was filed under
pauper's oath, whereby the natural mother stated she was unem-
ployed and too poor to pay the court costs. 8 7

The holding of the court in Fernandez is illustrative of how policy
considerations form the basis of judicial decisions. 8

82. Under the traditional doctrine of relation back, the father's duty of support would
have been reinstated effective from the date of the marriage. Thus, the parent obligated to
provide support would be required to go back and pay those amounts which had been
temporarily suspended during the time of the purported marriage.

83. 397 S.W.2d 208 (Tex. 1965).
84. 168 S.W.2d 899 (Tex. Civ. App.-Eastland 1943, no writ).
85. Under this approach, even though the annulment decree relates back to the time of

the marriage as between the parties to the annulment, the decree would not relate back to
affect the father's duty of support. The effect of this holding would have been that the
daughter would not suddenly regain her status of child, thereby triggering the duty of support.

86. 717 S.W.2d at 783.
87. Id. at 782.
88. If the evidence had shown that the mother was affluent, the daughter was seventeen,

and was attending a private school, the result might have been different.
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D. Moral or Legal Duty?

The Fernandez court confused the issue that was before it. The
court answered the question of whether the father had a legal duty
to support his daughter by looking to see if he had a moral duty.
In reasoning that the father should not be "forever free" of his duty
to support his daughter, the Fernandez court offered an inadequate
rationale for its holding. The court could have followed the example
of other courts which have held that morality and legality are not
always the same and it is not the court's function to condone one's
morals.89

E. Who is a Child?

A fundamental flaw in the Fernandez court's analysis was its
failure to consider the definition of "child." As applied to the facts
in the instant case, section 11.01(1) of the Family Code defines
"child" or "minor" as a "person who is under 18 years of age who
is not and has not been married."9 By the inclusion of the words
"and has not been married," it seems clear that the legislature
intended to exclude from the definition a person whose marriage had
been dissolved by divorce. The question then arises: did the legislature
intend to make a distinction between a person whose marriage was
dissolved by annulment rather than by divorce?

The effect of the decision in Fernandez was to make that
distinction, although the court did not base its decision on the
definition of a child. The court felt justified in its decision because
to do otherwise would "forever free" the natural father of his support
obligation. 9' The rationale used to reach this result was found in a
1900 opinion of the supreme court in which the duty of parents to
support their minor children was eloquently phrased:

God, in his wisdom, has placed upon the father and mother the

89. See, e.g., United States v. McClung, 187 F. Supp. 254, 258 (E.D. La. 1960) ("Though
it should not be necessary, it may be well to add a word for the benefit of those who
sometimes forget the limitations of the judicial function. Let no one read here an apology for
the conduct charged against the present accused. This court cannot condone or deprecate. It
is no censor of morals, but only a court of law, and, though of common origin, morality and
legality are not always the same. Nor yet do judges make the law. Approve or not, the court
must apply the statutes which others have written.").

90. TEX. FAM. CODE ANN. § 11.01(1) (Vernon 1986) (emphasis added).
91. 717 S.W.2d at 782-83.
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obligation to nurture, educate, protect and guide their offspring,
and has qualified them to discharge those important duties by
writing in their hearts sentiments of affection, and establishing
between them and their children ties which cannot exist between
the children and any other person.92

That maxim remains true today. As the court in Watts v. Watts93

pointed out, the legislative intent shown throughout the parent and
child provisions of the Family Code "was to afford broad protection
to minor children." '94

By applying the holding in Fernandez to section 11.01(1), the
question of "who is a child" is answered through the concept of
annulment and its implications. However, the procedure employed
to terminate a marriage, whether void or voidable, should not be
significant except perhaps in an ecclesiastical sense. The particular
procedure, standing alone, is not indicative of the economic realities
which the teenager (whether considered an adult or a child) will face.
To illustrate this point, consider the different results obtained under
the various methods of marriage termination in the following hypo-
theticals.

First, assume that the daughter in Fernandez was in fact pregnant
and gave birth to a child without marrying. Even though she is the
mother of a child, by definition, she is a child herself. She is under
18 years, is not, and has not been married. 95 As a result, the duty
of the parent to provide support is not terminated. 96

Second, assume that she was underage and married without
parental consent or court order and, therefore, violated either section
1.52 or section 1.53 of the Family Code. 97 While her marriage is
voidable, it is nonetheless valid until annulled by judicial decree. 98

By definition, she is an adult because she is married. 99

Third, assume the same facts as in hypothetical two and further
assume that the marriage was annulled by judicial decree. By the

92. Id. (citing State v. Deaton, 93 Tex. 243, 247, 54 S.W. 901, 903 (1900)).
93. 573 S.W.2d 864 (Tex. Civ. App.-Fort Worth 1978, no writ).
94. Id. at 868.
95. TEX. FAM. CODE ANN. § 11.01(1) (Vernon 1986). The duty of the parent to provide

support is not terminated under these facts.
96. See id. § 14.05(d).
97. See supra note 2 and accompanying text.
98. TEX. FAI. CODE ANN. § 2.01 (Vernon 1986).
99. Id. § 11.01(1). Since she is married, the parent's duty to support is terminated. Id. §

14.05(d).
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definition applied in Fernandez, she is considered a child, but only
because the doctrine of relation back is applied to say that she had
never married.1 °° If the Fernandez court misinterpreted the legislative
intent, then under the statute, she should be considered an adult. 101

Fourth, assume she married with parental consent, but the
marriage was subsequently dissolved by divorce. The operation of
the statutory definition makes her an adult. She "has been" married
for all intents and purposes. 0 2

Fifth, assume she entered into a purported marriage with a
relative within a degree of kinship prohibited by statute, 103 and had
no intention of dissolving her marriage. Such an attempted marriage
is void and of no effect, whether or not it has been declared invalid
by a court.' °4 Although the question presented by this hypothetical
was left unanswered in Fernandez, the court's reasoning dictates that
she is a child. 105

As illustrated by these hypothetical situations, the status of a
child is determined by his or her marital status, and not by the
economic realities facing the teenager. The question of whether there
is a duty to provide support for a person under the age of 18 should
not be conditioned upon how the marital status of that teenager was
terminated. In the fourth hypothetical situation, where the teenager's
marriage is dissolved by divorce, the teenager is forced to be self-
supporting unless his or her parent voluntarily extends a broad
financial shoulder.

F. Time Limitation for Underage Annulment

A child under the age of fourteen years is permitted to marry
only if he or she receives permission from a district court.'06 Unless

100. See 717 S.W.2d 782-83. The parent is relieved of the duty of support only during the
existence of the attempted marriage. Id. at 783. Under the unique application of the relation
back doctrine as applied in Fernandez, the duty of support does not relate back to the date
of marriage, only to the date of the decree of annulment. Id.

101. If a person does not come within the definition of a child under section 11.01(l),
then that person is an adult. TEX. Fkm. CODE ANN. § 11.01(1) (Vernon 1986).

102. Id. § 11.01(1). The act of marriage terminates the parent's duty of support and such
duty is not reinstated by divorce. Id. § 14.05(d).

103. See id. § 2.21(a) (marriage between relatives of certain degrees prohibited).
104. Id. §§ 2.01 and 2.21. See supra note 26 and accompanying text.
105. It could also be argued that the parent's obligation to support never terminated if

her status as a child never changed to that of an adult.
106. Id. § 1.53.
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a court order is obtained, such a marriage is voidable and subject
to annulment unless the child has reached eighteen years. 10 7 A parent
may initiate suit at any time before the child is fourteen years of
age; however, if the child is fourteen years but less than eighteen
years, the parent must bring suit within ninety days after the parent
knew or should have known of the marriage, or the suit is barred. 0 8

A child who is fourteen years but under eighteen years is
permitted to marry if he or she receives parental consent"° or
permission from a district court. 10 If the child marries without
parental consent or court order, the marriage is voidable and subject
to annulment unless the child has reached eighteen years.' A parent
must bring suit within ninety days after the parent knew or should
have known of the marriage,, or the suit is barred." 2

In a suit for annulment of an underage party the court"3 has
discretion as to whether the annulment should be granted.' '4 In the
exercise of this discretion, "the court shall consider all pertinent facts
concerning the welfare of the parties to the marriage, including
whether or not the female is pregnant."" 5 After Fernandez, presum-
ably the court must take into consideration the fact that the duty of
the parent obligated to support the underage party will be reinstated
if the annulment is granted.

Raul Fernandez, the parent obligated to provide support, insti-
tuted annulment proceedings on behalf of his daughter.1 6 Now, the
parent obligated to provide child support who seeks legal advice
concerning his or her child who married while underage and without

107. Id. § 2.41(a).
108. Id. The same time limitations apply to a suit brought by a managing conservator or

guardian of the person. Id. The discovery rule does not apply to those petitions brought by

a next friend. A suit by a next friend must be initiated within ninety days after the child is
fourteen years or it is barred. Id.

109. Id. §§ 1.51 and 1.92.

110. Id. § 1.53.
Ill. Id. § 2.41(b).

112. Id. The same time limitations apply to a suit brought by a managing conservator or

guardian of the person. Id. The discovery rule does not apply to those petitions brought by

a next friend. A suit by a next friend must be initiated within ninety days of the marriage or

it is barred. Id.

113. There is no right to a jury trial in a proceeding to annul the marriage of an underage

party. Id. § 2.41(c).
114. Id.

115. Id. § 2.41(c).
116. Application for Writ of Error by Raul Fernandez at 5.
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parental consent or court order, is faced with a conflict. If an
annulment is granted, the parent's duty to support is reinstated;
whereas, if a divorce is granted, the parent has no legal duty of
support. Even if the parent acknowledges the moral duty of support,
it is unlikely that the parent will voluntarily impose upon himself or
herself the legal duty of support. The parent has four options: (1)
advise against a dissolution of the marriage; (2) advise the child to
seek a divorce; (3) wait until an annulment proceeding is time-barred;
or (4) seek an annulment on behalf of the child. The result in
Fernandez is thwarted by the first three options."'

G. Legislative Review

Recently, the legislature correctly discerned that the magic age
of eighteen has nothing to do with economic realities. Section 14.05(a)
of the Family Code was amended to reflect this recognition. It
provides:

The court may order . . . for the support of the child until he or
she is 18 years of age ... ; provided that, if the child is fully
enrolled in an accredited primary or secondary school in a program
leading toward a high school diploma, the order for periodic
support of that child may provide that payments continue until
the end of the school year in which the child graduates. " "
Generally, a person who is fourteen years of age is totally

dependent upon his or her parents for financial support. Whether
such a person was once married has little, if anything, to do with
economic realities. Since the duration of a minor's marriage is usually
short, virtually no property rights are acquired. No valid reason exists
as to why a teenager's former marital status should be the determi-
native factor as to whether a parent has a duty to provide child
support.

A review by the legislature of this important question appears
timely. Should the legislature choose not to include economic con-
ditions in determining whether a parent has a duty of support, at a

117. Assume that a divorce is filed, but an annulment proceeding is not time-barred.
Should a guardian be appointed for the underage party or should the court inform the underage
party that it is in his or her best interest to seek an annulment rather than a divorce?

118. TEX. FAM. CODE ANN. § 14.05(a) (Vernon 1986). See also TEX. EDUC. CODE ANN. §

21.031 (Vernon Supp. 1987) (to be eligible to attend public school, child must be under twenty-
one on the first day of September of the school year in which admittance to public school is
sought).
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minimum it should review the implications of the Fernandez decision.
In so doing, the general definition of "child" as it appears in section
11.01(1) should not be changed. Rather, a provision clarifying the
intent of the legislature should be added to section 14.05(d) to provide
guidance to the courts in determining whether a child who has entered
into a void or voidable marriage is entitled to support. 119

CONCLUSION

With the decision of Fernandez v. Fernandez,120 the annulment
of a child's marriage reinstates both the child's minority and the
parent's duty of support.1 21 The difference in legal effect on whether
there is a divorce or annulment is substantial. If the emancipated
child's marriage is dissolved by divorce, the parent's legal duty to
provide support is not reinstated. 22 Under a decree of annulment,
however, the parent's duty of support is reinstated effective from
the date of the granting of the annulment of the marriage.12 a The
ultimate effect of Fernandez will be in the manner in which the
marriage of a teenager will be dissolved. Legislative action could
recognize changes in society and enable the courts to adequately
analyze the duties of the parents to provide support for their children.

Brenda Seale Gray

119. Id. Section 14.05(d) of the Family Code currently provides:
Unless otherwise agreed to in writing or expressly provided in the decree, provisions
for the support of a child are terminated by the marriage of the child, the removal
of the child's disabilities for general purposes, or the death of a parent obligated to
support the child.

TEX. FAM. CODE ANN. § 14.05(d) (Vernon 1986) (emphasis added).
120. 717 S.W.2d 781 (Tex. App.-El Paso 1986, writ dism'd).
121. Id. at 783.
122. See TEx. FAM. CODE ANN. § 14.05(d) (Vernon 1986).
123. 717 S.W.2d at 783.
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