AVOIDING THE MECHANICAL DUST BOWL:
The need for a modified surface destruction test
On the fourteenth day of April
Of nineteen thirty five
There struck the worst of dust storms
That ever filled the sky
You could see that dust storm coming
The cloud looked deathlike black
And through our mighty nation
It left a dreadful track
From Oklahoma City
To the Arizona line
Dakota and Nebraska
To the lazy Rio Grande
It fell across our city
Like a curtain of black rolled down
We thought it was our judgment
We thought it was our doom

We saw outside our window
Where wheatfields they had grown
Was now a rippling ocean
Of dust the wind had blown
Woodie Guthrie, "Dust Storm Disaster."
The current state of Texas law concerning severed mineral estates
is analagous to a house built over several generations. Perhaps it
started as a simple whitewashed wooden structure during the 1880's.
With time, the owners added an additional room constructed of
brick. Then, someone did a poor job of applying stucco to the whole
structure. A massive Works Project Administration effort encased
the whole building in a limestone shell and added a tower. During
the 1950's, green paneling was added. Finally, in the last decade,
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engineers put modern art sculptures on the front lawn and solar
panels on the roof. Everyone who viewed it agreed it should be torn
down because it was so aesthetically displeasing and structurally
unsound, but no one was willing to do so because of the "substantial
historical significance" involved. Texas severed mineral estate law
seems all too similar to this house. It is time for the wrecking ball
to come out.
This article will survey the rise and fall of the surface destruction
test in Texas mineral estate law. It will examine the purpose of the
surface destruction test, its difficulties in Texas, and alternatives from
other jurisdictions. Then a modified; purer version of the surface
destruction test will be proposed that will arguably carry out the
original purpose of the test without the corresponding liabilities of
the past Texas approach.
I.

THE PRE-SURFACE DESTRUCTION RULINGS IN TEXAS

Texas has long recognized the severance of oil, gas, and minerals
from the surface in land titles.' This concept provides that the severed
mineral estate is the dominant estate and that the surface is the
subservient estate. 2 Thus, the mineral owner might extract any mineral
by using "reasonable means" to protect the rights of the surface
owner.' But just what is a mineral? Given one judicial definition, it
might include any inorganic substance found in the ground.4 Pressed
to its fullest extent, this definition would render the surface estate
useless if the mineral owner removed all substances from the ground
that were "his," and somehow, this removal was reasonable.'
Texas courts have wrestled with the question of defining a
mineral for a long time and still have not arrived at a simple,

1. See Humphreys-Mexia Co. v. Gammon, 113 Tex. 247, 254 S.W. 296 (1923). For the
purposes of this paper, "severed mineral estate" will include both deeds and leases. While
there are, of course, significant differences between the two in other areas of the law, no
Texas case has distinguished between the two when the surface destruction test or Moser rules
are applied. Therefore, deeds and leases will be used in this article interchangeably and
conjunctively.
2. See Getty Oil Co. v. Jones, 470 S.W.2d 618, 621 (Tex. 1971)
3. See Texaco, Inc. v. Parker, 373 S.W.2d 870 (Tex. Civ. App.-El Paso 1963, writ
ref'd n.r.e.)
4. Gladys City Oil, Gas & Mfg. Co. v. Right of Way Oil Co., 137 S.W. 171, 177 (Tex.
Civ. App. 1911), aff'd, 106 Tex. 94, 157 S.W. 737 (1913).
5. See Heinatz v. Allen, 147 Tex. 512, 518-19, 217 S.W.2d 994, 997 (1949).
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comprehensive answer. The first cases dealt with the problem of
whether oil and/or gas was a mineral for general conveyance purposes. 6 As early as 1919, in Luse v. Boatman,7 the Fort Worth Court
of Civil Appeals found that the conveyance of all coal and minerals
in land naturally included any oil and gas that might be found.' This
was the beginning of what is now called the "ordinary and natural
meaning" approach to the definition of minerals in Texas law.
Essentially, this view paints a broad interpretation of the term
"mineral" to include all substances that might ordinarily and naturally be considered minerals. 9 This view was popular with courts in
regard to oil and gas during the boom days of Texas oil development
of the 1920s and 1930s.10 More recently, this again has become the
Texas view with respect to many minerals following the supreme
court's holding in Moser v. United States Steel."
A mere two years after the decision in Luse, the Austin Court
of Appeals used a very different approach in interpreting general
mineral granting clauses in Carothers v. Mills. 2 Relying on contract
rules of construction, the court found that the term "mineral" did
not include oil and gas since the conveyance was made in 1899 and
the parties had no idea at that time that Texas had any oil and gas
reserves.' 3 Thus, the court concluded, it was not the intent of the
parties to contract for the sale of oil and gas rights. 4 This apparently
was the birth of another interpretation of general mineral grantsthe "intent of the parties" rule. Texas courts have used this view to
limit what mine owners may take out of the land.
A corollary to this view is the ejusdem generis rule which the
supreme court specifically rejected for general mineral leases in 1964

6. See Anderson & Kerr Drilling Co. v. Bruhlmeyer, 134 Tex. 574, 582, 136 S.W.2d
800, 804 (1940); Branham v. Minear, 199 S.W.2d 841, 846 (Tex. Civ. App.-Eastland 1947,
writ ref'd n.r.e.); Warner v. Patton, 19 S.W.2d 1111, 1112 (Tex. Civ. App.-Amarillo 1929,
writ ref'd).
7. 217 S.W. 1096 (Tex. Civ. App.-Fort Worth 1919, writ ref'd).
8. Id. at 1097.
9. See Moser v. United States Steel Corp, 676 S.W.2d 99, 102 (Tex. 1984).
10. See Rio Bravo Oil Co. v. McEntire, 128 Tex. 124, 95 S.W.2d 381 (Tex. Comm'n
App. 1936, opinion adopted); Elliott v. Nelson, 113 Tex. 62, 251 S.W. 501 (1923); Luse v.
Parmer, 221 S.W. 1031 (Tex. Civ. App.-El Paso 1923, writ ref'd); Luse v. Boatman, 217
S.W. 1096 (Tex. Civ. App.-Fort Worth 1919, writ ref'd).
11. 676 S.W.2d 99 (Tex. 1984).
12. 233 S.W. 155 (Tex. Civ. App.-Austin 1921, no writ).
13. Id. at 157.
14. Id.
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in Southland Royalty v. Pan American Petroleum.15 Ejusdem generis
is a rule of contract interpretation which states:
where general words follow an enumeration of persons or things,
by words of a particular and specific meaning, such general words
are not to be construed in their widest extent, but are to be held
as applying only to persons or things of the same general kind or
class as those specifically mentioned. 6
Even before Southland Royalty, Texas courts rarely applied the rule
to limit what mineral owners may remove from the ground. 7 Ejusdem
8
generis is, however, the prevailing view in Oklahoma.
Another rule of lease/deed interpretation Texas courts use to
limit the extent of the mineral estate is to define the word "mineral"
narrowly. This method uses a restricted version of the ordinary and
natural meaning test. Substances generally are not minerals within
the ordinary and natural meaning of the word unless they are rare
and exceptional in character or possess a peculiar property giving
them a special value.' 9 This might be characterized as the narrow
view of minerals, as contrasted to the broad view mentioned above.
Using these theories of more restrictive mineral rights, Texas
courts have excluded much of what is in the soil from being considered a mineral. Gravel is not considered a mineral unless there is
specific language to indicate that the parties intended to include it.2°
Similarly, no type of sand is included in a general grant of minerals. 2'
Limestone, mined by the open-pit method and used for any purpose,
is also not considered a mineral. 22 Ordinary water is not conveyed
15. 378 S.W.2d 50 (Tex. 1964). Debate has raged over whether this rule has really ever
been applied in Texas. See Note, Has Ejusdem Generis As Applied to Mineral Deeds Been
Accepted in Texas?, 2 TEx. TECH L. REv. 164 (1970) [hereinafter Ejusdem Generis Note].
16. BLACK's LAW DICTIONARY 464 (5th ed. 1979).
17. See Ejusdem Generis Note, supra note 15; see also Southland Royalty v. Pan American
Petroleum, 378 S.W.2d 50 (Tex. 1964) (rejecting the rule); Gladys City Oil, Gas, & Mfg. Co.
v. Right of Way Oil Co., 137 S.W. 171 (Tex. Civ. App. 1911), aff'd, 106 Tex. 94, 157 S.W.
737 (1913) (using the ejusdem generis rule).
18. See Note, Minerals: Moser v. United States Steel Corp: A New Approach to the
Ownership of Unspecified Materials in Texas and Oklahoma, 37 OKLA. L. REv. 352, 353
(1984) [hereinafter 37 OKLA. Note]; Comment, What Surface is Mineral and What Mineral is
Surface?, 12 OKLA. L. Rv. 499 (1959) [hereinafter 12 OKLA. Comment].
19. Heinatz v. Allen, 147 Tex. 512, 517, 217 S.W.2d 994, 997 (1949).
20. Praeletorian Diamond Oil Ass'n v. Garvey, 15 S.W.2d 698, 700 (Tex. Civ. App.Beaumont 1929, writ ref'd).
21. Winsett v. Watson, 206 S.W.2d 656, 658 (Tex. Civ. App.-Fort Worth 1947, writ
ref'd).
22. Eldridge v. Edmondson, 252 S.W.2d 605, 607-08, (Tex. Civ. App.-Eastland 1952,
writ ref'd n.r.e.).
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by a general, all-purpose mineral lease. 23 Texas law considers neither
surface shale, nor caliche to be a mineral unless it is specifically
enumerated in the instrument. 4 Sulphur, however, is considered a
mineral belonging to the mineral estate holder if it is extracted using
a liquification process. 25 Also, uranium, even if mined by the openpit method, may be considered a mineral belonging to the mineral
estate owner. 26 In short, many twentieth century Texas holdings have
taken a case-by-case approach to determine which substances belong
to the surface owners, and which belong to the owner of the mineral
rights.
II.

THE CREATION OF THE SURFACE DESTRUCTION TEST

As early as 1949, the Texas Supreme Court considered the
destruction of the surface estate in order to remove "minerals" as a
major factor in deciding who owned a particular substance. 27 A few
years later, the El Paso Court of Civil Appeals found surface
protection vital to ranching, observing that one could not graze cattle
in a caliche pit.28 Texas had long had a theoretical brake on surface
destruction in the "reasonableness of use" test. This required the
mineral owner to give "due regard to the rights of the surface estate"
in extracting oil, gas, and other minerals from the soil.29 With these
holdings as a backdrop, in 1971, the supreme court broke new ground
in the area of surface protection in the case of Acker v. Guinn.30
Here the court held that all iron ore that required strip mining or
the open-pit method of extraction belonged to the surface owner. 3'
The court hinted that it would regard the rights of the surface owner

23. See Sun Oil Co. v. Whitaker, 483 S.W.2d 808, 811 (Tex. 1972); Fleming Found. v.
Texaco, 337 S.W.2d 846, 851-52 (Tex. Civ. App.-Amarillo 1960, writ ref'd n.r.e.).
24. Atwood v. Rodman, 355 S.W.2d 206, 213-14 (Tex. Civ. App.-El Paso 1962, writ
ref'd n.r.e.).
25. Union Sulphur Co. v. Texas Gulf Sulphur Co., 42 S.W.2d 182 (Tex. Civ. App.Austin 1931, writ ref'd).
26. Moser v. United States Steel Co., 676 S.W.2d 99, 102 (Tex. 1984); Cain v. Neumann,
316 S.W.2d 915, 922 (Tex. Civ. App.-San Antonio 1958, no writ).
27. Heinatz v. Allen, 147 Tex. 512, 518-19, 217 S.W.2d 994, 998 (1949).
28. Atwood v. Rodman, 355 S.W.2d 206, 211 (Tex. Civ. App.-El Paso 1962, writ ref'd
n.r.e.).
29. See Sun Oil v. Whitaker, 483 S.W.2d 808, 811-12 (Tex. 1972); Getty Oil Co. v. Jones,
470 S.W.2d 618, 622 (Tex. 1971).
30. 464 S.W.2d 348 (Tex. 1971).
31. Id. at 352.
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to farm and graze over the land as superior to the mineral owner's
rights when those rights involved the destruction of the surface
32
estate.1
The hint became the rule in 1977 when the supreme court decided
Reed v. Wylie (Reed 1).33 Even though the minerals involved in the
court's decision were coal and lignite,3 4 the court expressly held that
all substances found at any depth that could be extracted only by
destroying or substantially depleting the surface belonged to the
surface estate owner." 5 The surface owner had to prove, said the
court, that extraction at the time the instrument was executed would
necessarily have involved surface destruction. 36
Apparently the rule announced in Reed I was inadequate, since
three years later the court heard the case again (Reed 1H).1 7 The court
held in Reed II that any mineral located within 200 feet of the
surface was, as a matter of law, near the surface and subject to the
surface destruction test of Acker/Reed 183 If any portion of a mineral
deposit was at or near the surface (200 feet) then the surface
destruction test applied to the whole deposit.3 9 The surface destruction
test itself was modified. Surface destruction was now determined by
whether any "reasonable method" of extraction destroyed the surface
on or after the execution of the deed or lease. 40 While the Reed
decisions seemed to present a comprehensive test, in reality they left
almost as many holes as the earlier case-by-case approach. The court's
attempt to begin the mineral estate at a certain depth level was in
direct conflict with the original reasoning of the surface destruction
test as the criteria is not "how deep," but, "does it destroy the
surface?" After the Reed II decision, the question arose as to what
happens to deposits that begin below 200 feet but require surface
destruction to remove them. Under the old Acker/Reed I test it

32. Id. at 351-52 ("It is clear that the ore is a mineral with commercial value, but its
production will destroy the surface over large areas . .. . It is not ordinarily contemplated,
however, that the utility of the surface for agricultural or grazing purposes will be destroyed
or substantially impaired.")
33. 554 S.W.2d 169 (Tex. 1977).
34. Id. at 170.
35. Id. at 172.
36. Id.
37. 597 S.W.2d 743 (Tex. 1980).
38. Id. at 748.
39. Id.
40. Id. at 747.
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would be clear that if mining necessarily involved surface destruction,
the surface owner would own the minerals. However, applying the
new Reed II test, it might belong to the mineral owner since no
portion of the deposit is at or near the surface. Unfortunately, from
here matters only get more complicated.
III.

Tim

MOSER ADDITION

In 1984, the Texas Supreme Court issued its final opinion in
Moser v. United States Steel Corp.41 The opinion is notable in two
respects. First, the court recognized that the law had to somehow
protect the surface owner's estate from destruction by the mineral
owner. 42 Second, the court proceeded to adopt the ordinary and
natural meaning test of minerals. 43 The court held that "minerals"
included all substances within the ordinary and natural meaning of
the word regardless of whether the value of the minerals was known
at the time of the severance." This was the view previously espoused
by an expert in the field of oil and gas, Professor Eugene Kuntz, 45
and, which has been demonstrated by earlier Texas case law. 46 In
order to protect those who had relied on the earlier rules in Acker,
Reed I, and Reed II, the court gave the holding a prospective effect
from June 8, 1983, the date of the original Moser decision. 47 This
meant that any severance of minerals that occurred before June 8,
1983 would be interpreted under the old 200-foot surface destruction
test, while any conveyance after this date would use the "ordinary
and natural meaning" test. Further, the court held that based on
past decisions and policy reasons, the following substances belong to

41. 676 S.W.2d 99 (Tex. 1984). The court first decided the case in 1983. 26 Tex. Sup.
Ct. J. 427 (June 8, 1983). This opinion was later withdrawn and replaced by Moser I. 676
S.W.2d at 100. The principle difference was that the first Moser opinion applied to all
instruments executed before February 10, 1971 (the date of the Acker opinion) and after June
8, 1983 (the date of the original Moser holding). This created a "window period" in Texas
severed mineral estate law that used the Acker-Reed test. 26 Tex. Sup. Ct. I. at 430. The
Moser H decision eliminated this "window" by making the decision prospective from June 8,
1983. 676 S.W.2d at 103.
42. 676 S.W.2d at 101.
43. Id. at 102.
44. Id.
45. See Kuntz, The Law Relating to Oil and Gas in Wyoming, 3 Wyo. L.J. 107 (1949)
[hereinafter Kuntz].
46. See supra notes 9-11 and accompanying text.
47. 676 S.W.2d at 103.
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the surface owner as a matter of law: building stone, limestone,
caliche, shale, water, sand, gravel, and near surface lignite, iron, and
coal.48 Uranium, under Moser, generally belongs to the mineral
estate.4 9 Damages for destruction of the surface estate are usually
awarded only after the mineral owner's negligence is proved-that
is, a use by the mineral owner that unreasonably interferes with the
surface owner's use of the land? ° In a general conveyance of "other
minerals," any destruction of the surface estate by the holder of the
minerals now requires compensation." When the substance is specifically enumerated in the lease, damages will be awarded only for
negligent destruction of the surface. 2 Ironically, the Moser decision,
which attempted to clarify the mineral estate situation in Texas,
merely clouded the field by adding a plethora of "ands," "ifs," and
"buts."
After Moser, Texas courts continued to send confusing signals
regarding mineral ownership. In 1985, the supreme court strengthened
the June 8, 1983 rule.5 3 In Friedman v. Texaco 5 4 the court held that
the Acker/Reed surface destruction rule applied to all mineral severances prior to June 8, 1983-including those that occurred before
both the Acker and Reed decisions. 5 In 1986, the court further
modified the Moser decisions by reaffirming a rule of statutory
construction. 6 In Schwarz v. State, 7 the court held that the rule of
strict construction of any land grant by the state to a private party
meant that all minerals were retained by the state unless specifically
enumerated in the lease.5 8 Finally, by its "writ refused, no reversible
error" ruling in Atlantic Ritchfield Co. v. Lindholm5 9 the supreme
court consented to the Corpus Christi Court of Civil Appeals' analysis
in a severed minerals case. The court of civil appeals held that
uranium mined by an open-pit method on land severed prior to June

48.
49.
50.
51.
52.
53.
54.
55.
56.
57.
58.
59.

Id. at 102.
Id.
Id. at 103.
Id.
Id.
See id.at 103.
691 S.W.2d 586 (Tex. 1985).
Id. at 589.
See Schwarz v. State, 703 S.W.2d 187 (Tex. 1986).
Id.
Id. at 189.
714 S.W.2d 390 (Tex. Civ. App.-Corpus Christi 1986, writ ref'd n.r.e).
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8, 1983 belonged to the surface estate owner. 6° Ironically, this case
had the same general facts as in Moser. The appeals court cited the
Moser decision only in passing, 6' indicating the minimal precedential
value of the "ordinary and natural meaning" rule to all estates
severed prior to June 8, 1983. Each decision of the court under the
present scheme only serves to make the entire situation more complicated.
IV.

SUGGESTIONS FROM OTHERS

A.

The Elusive Kuntz Theory

In 1949, Professor Eugene Kuntz, in "The Law Relating to Oil
and Gas in Wyoming," 62 stated a mineral ownership test that has
long been the inspiration of the Texas Supreme Court 63 and the envy
of other writers on the subject. 64 Proving that good things do come
in small packages, Professor Kuntz described his "manner of enjoyment test" in less than fifteen pages. 65 Kuntz asserted that most
courts were trying to find a specific intent to include or exclude
certain substances in the mineral lease when in fact the parties
intended nothing specific at all. 66 Instead, the parties intended to
generally sever all the minerals from the surface estate. 67 Thus, all
the minerals should belong to the mineral estate owner unless there
6
was some specific intent expressed to exclude them. 1
The respective party's rights would be protected by a "manner
of enjoyment test." 69 According to Kuntz, each of the estates was

60. Id. at 392-93.
61. Id.at 392 n.1.
62. See Kuntz, supra note 45.
63. See Moser v. United States Steel, 676 S.W.2d 99, 102 (Tex. 1984); Acker v. Guinn,
464 S.W.2d 348, 352 (Tex. 1971).
64. See Note, Texas Re-examines the Meaning of Minerals: Moser v. United States Steel
Corp., 19 TULSA L.J. 448 (1984) [hereinafter 19 TULSA Note]; Note, Ownership of Unspecified
Minerals in Texas and Oklahoma After Reed v. Wylie 11, 16 TULSA L.J. 511 (1981) [hereinafter
16 TULSA Note]; Comment, Lignite-Surface or Mineral? The Single Test Causes Double
Trouble, 28 BAYLOR L. REv. 287 (1976).
65. Kuntz, supra note 45, at 107-18.
66. Id. at 112.
67. Id.
68. Id. at 114.
69. Id. at 112.
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dominant and each was subservient. 70 Therefore, the surface owner
must allow the mineral owner to mine all substances covered by the
lease, but the mineral owner has to compensate the surface owner
for the removal of any substance that unreasonably injures the surface
owner's right of enjoyment. 7' While the Kuntz test does try to strike
a more equitable balance between the estates, it notably leaves the
decision on whether the surface could be destroyed through strip or
open-pit mining to the mineral owner.72 The Kuntz test provided a
basis for the court's holding in Acker, 73 and more recently for the
decision in Moser.74 The Texas Supreme Court has never fully embraced the Kuntz theory, and as a result, Texas mineral estate law
remains fragmented.
B.

Views From Within

Within the State of Texas, commentators have expressed a wide
variety of opinions regarding the nature of severed mineral estates.
The writings are so voluminous that anything more than a mere
summary would be outside the scope of this article.
During the 1970's, the nation experienced its first major energy
crisis. Writers in Texas found the Acker/Reed surface destruction
test too onerous for the development of Texas' coal and lignite
resources.7 5 One writer found the monopolization of the surface estate
by the mineral owner during the strip-mining process a "reasonably
necessary use" of the surface 76 under the rule annouced in Getty Oil
v. Jones.77 The same writer queried "what more than a restoration

70. Id. at 113.
71. Id.
72. There seems to be no balancing of interests when surface destruction is involved.
Either the mineral owner would be permitted to strip mine without the surface owners' consent
or he would not. Thus the words "manner of enjoyment" seem to ring hollow when surface
destruction is involved. The issue of surface destruction necessarily means that one estate or
the other must be dominant (though compensation can be awarded to lessen the harsher
effects).
73. 464 S.W.2d 348, 352 (Tex. 1971).
74. 676 S.W.2d 99, 102 (Tex. 1984).
75. See Broyles, The Right to Mine Texas Uranium and Coal by Surface Methods: Acker
v. Guinn Revisited, 13 Hous. L. REv. 451 (1976) [hereinafter Broyles]; Comment, Is Coal
Included in a Grant or Reservation of "Oil, Gas, or Other Minerals?", 30 Sw. L.J. 481 (1976)
[hereinafter Comment]; Comment, The Need for Certainty in Ownership of Minerals: Coal,
Lignite, "and Other Minerals", 22 S. TEx. L.J. 287 (1981).
76. Comment, supra note 75, at 502.
77. 470 S.W.2d 618, 621-22 (Tex. 1971).
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of an area affected by a surface mining operation to its original or
other substantially beneficial condition could fall within the standard
of use with due regard to the surface owner?" '7 8 Failure to fully
develop Texas' coal and lignite sources would be against public policy
in times of energy crisis. 79 Another commentator suggested that the

prohibition or restricted use of strip-mining was a waste of "nonrenewable natural resources, money, or even life." '80 Clearly, the
surface owner's rights were, to these commentators, buried by the
need to develop new sources of energy.
Many other commentators have examined Texas severed mineral
estate law in light of a need for the certainty of land titles.8" Some
see the surface destruction test as fraught with factual uncertainty
because of the inability to determine ownership of minerals on the
face of the deed. 8 2 Many see Moser as introducing substantial certainty into some mineral areas,83 while others have viewed it as not
going nearly far enough.8 4 One writer, favorable to the Moser decision, argued that the greater number of land use conflicts that might
follow the Moser decision would be well worth the cost of a more
predictable and fairer rule of mineral law. 5 Another commentator,
more hostile to Moser, stated that only the "total abandonment of
the surface destruction test" would bring mineral title certainty to
Texas. 86 In short, a substantial number of writers have argued that
78. Comment, supra note 75, at 502.
79. Id. at 503.
80. Broyles, supra note 75, at 455.
81. See Ott, Departure From the Surface Destruction Test for the Allocation of "Other
Minerals" in Texas, 26 NAT. RESOURCES J. 113 (1986) [hereinafter Ott]; Note, Moser v. United
States Steel Corp: Owners of "Other Minerals" Hit Pay Dirt As Texas Buries Acker-Reed
Surface Destruction Test, 5 J. ENERGY L. & POL'Y 147 (1983) [hereinafter ENERGY note];
Comment, The Need for Certainty in Ownership of Minerals: Coal, Lignite, "And Other
Minerals", 22 S. TEx. L.J. 287 (1981); 16 TULSA Note, supra note 64; Comment, LigniteSurface or Mineral? The Single Test Causes Double Trouble, 28 BAYLOR L. REV. 287 (1976).
82. Ott, supra note 81, at 124.
83. See id. at 131; Note, Interpretation of "Other Minerals" in a Grant or Reservation
of a Mineral Interest, 71 CORNELL L. REV. 618 (1986) [hereinafter CORNELL Note]; Note, Title
to Substances Determined To Be Minerals as a Matter of Law Is Held by Owner of the
Mineral Estate, 15 ST. MARY'S L.J. 477, 486 (1984) [hereinafter 15 ST. MARY'S Note]; Note,
Determination of Ownership of Near-Surface Minerals As A Matter of Law: Moser v. U.S.
Steel, 36 BAYLOR L. REv. 715, 730 (1984) [hereinafter 36 BAYLOR Note].
84. See Comment, Determining Mineral Ownership In Texas After Moser v. United States
Steel Corp.-The Surface Destruction Nightmare Continues, 17 ST. MARY's L.J. 185, 194-95
(1985) [hereinafter 17 ST. MARY'S Comment].
85. ENERGY Note, supra note 81, at 157.
86. 17 ST. MARY'S Comment, supra note, 84 at 212.
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the policy that needs to be protected most in Texas mineral estate
law is the certainty of land titles.
A few writers have attempted defenses of the Texas severed
mineral estate law based on the ability of lawyers to draft mineral
leases in a way that complies with the decisions. 7 It is true that the
Acker/Reed decisions are not so harsh when one remembers that a
substance can be specifically enumerated in a lease and then mined.8"
Finally, as mentioned above, many have commended Moser as a
giant step in the process of balancing competing and changing
interests, 89 or at the least, a very good attempt by the Texas Supreme
Court. 9o
C.

Views from Without

No discussion of severed mineral law would be complete without
at least a brief examination of how the problem has been tackled in
other states. Many jurisdictions have sought, through a variety of
means, to protect the surface owner from the destruction of the
surface estate. Others have minimized the importance of surface
destruction. Generally these solutions fall into two broad categories:
(1) who owns title to the substance that requires surface destruction
in order to be extracted; or (2) does the mineral owner have the
right to access his minerals through surface destructive methods.
Texas, as we have seen, falls into the first category. Some western
jurisdictions have adopted the Texas approach of either surface
destruction or Moser.9' Oklahoma courts have applied the rule of
ejusdem generis almost exclusively in discussing the title to severed

87. See CORNELL Note, supra note 83; 36 BAYLOR Note, supra note 83; 15 ST. MARY'S
Note, supra note 83, at 488; Note, Reservation of "Oil, Gas, and Other Minerals," Reserves
to the Surface Owner All Substances That, As of the Date of the Instrument, Must be Removed
by Methods That Would Necessarily Have Destroyed the Surface Estate, 9 Tax. TECH L. REv.
184 (1977) [hereinafter TECH Note]; Comment, Surface or Mineral: A Single Test?, 23 BAYLOR
L. REV. 407 (1971) [hereinafter 23 BAYLOR Comment].
88. See 23 BAYLOR Comment, supra note 87, at 418; TECH Note, supra note 87, at 198.
89. 15 ST. MARY's Note, supra note 83, at 491.
90. CORNELL Note, supra note 83, at 641.
91. See Christensen v. Chromalloy American Corp., 99 Nev. 34,
-,
656 P.2d 844,
846-48 (1983); Spurlock v. Santa Fe Pacific R. Co., 143 Ariz. 469,
-, 694 P.2d 299, 305
(Ariz. Ct. App. 1984), cert. denied, 472 U.S. 1032 (1985); Pariani v. State, 105 Cal. App. 3d
923, 164 Cal. Rptr. 683, 691 (1980); Bambauer v. Menjoulet, 214 Cal. App. 2d 871, 29 Cal.
Rptr. 874. 877 (1963).
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minerals. 92 This involves giving the "other minerals" clause the same
general meaning as the specific terms that precede it. Many Oklahoma
commentators have urged the state courts to abandon the ejusdem
generis rule and instead adopt a purer form of the Kuntz theory
than the Texas Supreme Court chose to use in Moser.9a Alabama
restricts the term "minerals" to substances that are rare and exceptional in character possessing a special value. 94 Notably, the Alabama
courts have adopted a very restrictive view of what is conveyed in a
mineral lease. 95 Alabama also disfavors awarding sand, gravel, and
limestone to the mineral owner when such extraction involves strip
mining. 96 Another approach taken by the title states is to determine
whether the term "other minerals" is ambiguous. States have come
down on both sides of this question. 97 The issue is not really helpful,
as the question of ambiguity rarely seems to preclude the admission
of evidence on the intent of the parties.
Perhaps the greatest difficulty with the title approach to protecting the surface is when state policy changes and substances are
re-assigned to the surface or mineral owners. One has already seen
that the Texas post-Moser view creates a complex situation. An even
more extreme example is presented in North Dakota. The state has
oscillated between liberal and restrictive surface-destructive mineral
development. At one point, in order to reserve coal in a mineral
deed, one had to describe its nature, length, width, and thickness. 98
Grants of coal did not need such language to be effective. This
distinction was found to be unconstitutional as violating equal protection by the North Dakota Supreme Court. 99 The law of that time

See 19 TULSA Note, supra note 64, at 458-59; 37 OKLA. Note, supra note 18, at 353;
Note, supra note 64, at 514; 12 OKLA. Comment, supra note 18, at 516.
93. See supra note 92 and accompanying text.
94. W.S. Newell, Inc. v. Randall, 373 So. 2d 1068, 1070 (Ala. 1979).
95. See id. at 1069-70. This case held that soil, which consisted mostly of sand, was not
included in reserved mineral rights of "any and all gas, oil, sulfur, clay, gravel or other
minerals." Id. at 1069-71. See also Farnell, Methane Gas Ownership: A Proposed Solution
for Alabama, 33 ALA. L. REv. 521 (1982) (discussing special problems facing Alabama courts
in determining title of oil, gas, coal, and methane from coal mines).
96. Payne v. Hoover, Inc., 486 So. 2d 426 (Ala. 1986).
97. See Spurlock v. Santa Fe Pacific R. Co., 143 Ariz. 469,
-,
694 P.2d 299, 305
(Ariz. Ct. App. 1984), cert. denied, 472 U.S. 1032 (1985) (not ambiguous); Bessing v. Ohio
Valley Coal Co. of Kentucky, 155 Ind. App. 527, '____, 293 N.E.2d 510, 512 (1973)
(ambiguous).
98. See N.D. CENT. CODE §§ 47-10-21, 47-10-22 (1978) (repealed 1979).
99. Christman v. Emineth, 212 N.W.2d 543, 556 (N.D. 1973).
92.

16

TULSA

1042

TEXAS TECH LA W REVIEW

[Vol. 19:1029

also provided that general conveyances of minerals did not include
gravel, coal, clay, or uranium unless these substances were specifically
enumerated.'0° Leases of minerals only granted those minerals that
were specifically named in the lease. I0 1 Further, on all deeds, grants,
or conveyances executed after July 1, 1975 only those minerals
specifically mentioned were reserved by the grantor-even if the all10 2
inclusive phrase "all other minerals" was included.
Less than a decade later the law was virtually reversed. While
leases still transferred only those substances specifically named in the
lease, general conveyances granted all minerals except those specifically excluded and gravel, clay, and scoria (coal and uranium were
now included). 013 The grantor now reserved all minerals in an allinclusive "other minerals" reservation except those specifically named,
and gravel, clay, and scoria if the instrument was executed after July
1, 1983.1 °4 The result is a legislatively created legal chameleon. Texas
practitioners can take comfort in the fact that their severed mineral
title law may not be the most complex and inconsistent in the nation.
The solution to the title problems of Texas and North Dakota
is derived from the prevalent law in the coal belt. Instead of "protecting" the surface owner by giving him title to certain minerals,
he is protected by denying the mineral owner surface-destructive
access to minerals in the absence of some consent on the part of the
surface owner. This rule merely gives effect to the intent of the
parties with respect to surface destruction at the time the lease was
executed. Under this approach, title to all the minerals in an "other
minerals" clause rests in the mineral owner, and thus ownership is
never at issue-only access.
West Virginia pioneered this theory. In several coal-mining states
the surface owner has an implied right to sub-adjacent support against
underground coal mining. In West Virginia-Pittsburgh Coal Co. v.
Strong,' 5 the West Virginia Supreme Court found that logically, if
the surface owner had a right to sub-adjacent support, he had a

100. See N.D. CENT. CODE § 47-10-24 (1978) (amended 1983). This provision did not apply
to reservations or exceptions to deeds of minerals. Reiss v. Rummell, 232 N.W.2d 40, 48
(N.D. 1975).
101. See N.D. CENT. CODE § 47-20-24 (1978) (repealed 1983).
102. Id. §§ 47-10-25 (1978) (repealed 1983).
103. N.D. CENT. CODE § 47-10-24 (Supp. 1987).
104. Id. § 47-10-25.
105. 129 W. Va. 832, 42 S.E.2d 46 (1947).
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right to an intact surface to be supported.' 6 Thus, strip mining of
coal would not be permitted in the absence of a clearly expressed
intent to the contrary. 0 7 This might be satisfied by a showing that
strip-mining was the usual method of extraction at the time the
instrument was executed in the county where the property was
located. 108 The court concluded that the general right to use the
surface did not include the right to destroy the surface.109 This
represents the majority rule in a region that depends heavily on the
successful development of its coal reserves." 0
Many state codes require proof that the mineral owner has the
right to strip the surface. For instance, the Tennessee code provides
that in order to obtain a strip mining permit:
(7) In cases where the private mineral estate has been severed
from the private surface estate, the applicant has submitted to the
commissioner:
(A) The written consent of the surface owner to the extraction
of coal by surface mining methods;
(B) A conveyance that expressly grants or reserves the right
to extract coal by surface mining methods; or
(C) If the conveyance does not expressly grant the right to
extract coal by surface mining methods, the surface-subsurface
legal relationship shall be determined by law; provided, that
nothing in this part shall be construed to authorize the commissioner to adjudicate property rights disputes."'
Other states have an identical provision in their state codes." 2

106. Id. at
, 42 S.E.2d at 50.
107. Id.at
, 42 S.E.2d at 50.
108. Id. at
, 42 S.E.2d at 49.
109. Id.at
, 42 S.E.2d at 52.
110. See Smith v. Moore, 172 Colo. 440, 474 P.2d 794 (1970). Skivolocki v. East Ohio
Gas Co., 38 Ohio St. 2d 244, 313 N.E.2d 374 (1974); Stewart v. Chernicky, 439 Pa. 43, 299
A.2d 259 (1970); Doochin v. Rackley, 610 S.W.2d 715 (Tenn. 1981); Phipps v. Leftwich, 216
Va. 706, 222 S.E.2d 536 (1976). Kentucky is a notable exception permitting strip-mining under
a broad-form deed even without evidence of some intent to grant this right on the part of the
surface owner. See Akers v. Baldwin, 736 S.W.2d 294 (Ky. 1987); Buchanan v. Watson, 290
S.W.2d 40 (Ky. 1956), overruled on other grounds, Akers v. Baldwin, 736 S.W.2d 294 (Ky.
1987).
111. TENN. CODE ANN. § 59-8-410(7) (Supp. 1987).
112.

ILL. ANN.

STAT. ch. 96 1/2, para. 7902.02 (c) (Smith-Hurd Supp. 1987). IND. CODE

ANN. § 13-4.1-4-3(5) (Bums 1986); IowA CODE § 83.9.2.(e) (1984); Mo. REy. STAT. 5 444.835.2(5);
N.M. STAT. ANN. § 69-25A-14.8(6) (Supp. 1987); Omo REy. CODE ANN. § 1513.07(E)(2)(e)
(Anderson 1986); OKLA. STAT. tit. 45, § 745.8(5) (Supp. 1988); TEX. REV. Crv. STAT. ANN.

art. 5920-11, § 21(6) (Vernon Supp. 1987); W. VA. CODE § 22A-3-18(b)(5) (1985).
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The third subsection of the statute has the effect of letting other
state law, common or statutory, determine the relationship between
mineral and surface owner. This is where the majority rule in the
coal mining jurisdictions would come into play to protect the surface
owner. Tennessee has gone a step farther and statutorily protected
certain surface owners from strip mining:
(a) In any instrument heretofore or hereafter executed purporting
to sever the surface and mineral estates which does not describe
the manner or method of mineral extraction in express and specific
terms, it shall be presumed that the intention of the parties to the
instrument was that the minerals be extracted only in the principal
manner and method of mineral extraction prevailing in Tennessee
at the time the instrument was executed.
(b) This section is not intended to exclude evidence that would
otherwise be admissible to show the intentions of the parties.
(c) The provisions of the section shall only apply to mineral estates
in coal. " 3
This statute faced constitutional challenge in Tennessee state
courts in the case of Doochin v. Rackley."1 4 Plaintiffs, a mining
partnership, contended that the forerunner to the above statute" 5
violated both the state and federal constitutions in that it impaired
contract rights, violated due process and equal protection, and encroached on the functions of the judiciary." 6 The Tennessee Supreme
Court found that no contract rights were impaired as, under state
law, the mineral owner possessed no general right to strip mine in
the absence of specific language in the instrument." 7 Similarly, since
these rights never existed, the state had not taken them away and
thus due process was not violated." 8 The court further held that
equal protection was not denied because the regulation of only coal
strip mining was a classification reasonably related to a legitimate
public interest. 1 9 Finally, the court held that the act did not encroach
on the domain of the judiciary as it merely codified the common
law rule of determining the intent of the parties. 20 Parties were still
allowed to bring whatever evidence they had into court for a judicial
§ 66-5-102 (1982).
610 S.W.2d 715 (Tenn. 1981).
The old provision was TENN. CODE ANN.

113.
114.
115.

TENN. CODE ANN.

116.

610 S.W.2d at 716.

117.
118.
119.
120.

Id. at
Id. at
Id. at
Id. at

718-19.
719.
719-20.
719.

§ 64-511

(1980).
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interpretation of the intent of the parties.' 2 ' The statute operated
only if there was no other evidence of intent-and even then only
to say that the parties are presumed to have contemplated extraction
22
by the manner prevailing at the time.
Not all courts have been as friendly to such statutes. Kentucky
had a statute very similar to the Tennessee one.' 23 A Kentucky mining
concern challenged the Kentucky statute on the same grounds as had
been attempted in Doochin.'24 The Kentucky Supreme Court held the
statute unconstitutional in that it encroached on the powers of the
judiciary. 25 The court found that the statute created an irrebuttable
presumption and that this was within the sole power of the judiciary.126 The court also found the retroactive portion of the statute
27
affected vested property rights and thus was also unconstitutional.
A vigorous dissent on these issues argued that Kentucky never had
a general right to strip-mine, and that the statute merely gave
28
legislative recognition to the common law intent-of-the-parties rule.
The majority opinion, based as it was on separation of powers within
the Commonwealth of Kentucky, may give little precedential value
to other jurisdictions. Also, the court's refusal to rule on the other,
more substantive challenges to the statute creates the appearance of

121. Id.
122. Id.
123. Ky. REv. STAT. ANN. § 381.940 (Baldwin 1987) reads:
In any instrument heretofore or hereafter executed purporting to sever the surface
and mineral estates or to grant a mineral estate or to grant a right to extract
minerals, which fails to state or describe in express and specific terms the method
of coal extraction to be employed, or where said instrument contains language
subordinating the surface estate to the mineral estate, in the absence of clear and
convincing evidence to the contrary, that the intention of the parties to the instrument
was that the coal be extracted only by the method or methods of commercial coal
extraction commonly known to be in use in Kentucky in the area affected at the
time the instrument was executed, and that the mineral estate be dominant to the
surface estate only for the purposes for coal extraction commonly known to be in
use in Kentucky in the area affected at the time the instrument was executed.
Id.
124. Akers v. Baldwin, 736 S.W.2d 294, 307 (Ky. 1987).
125. Id. at 310. The other grounds were not ruled on.
126. Id. at 309. The court rationalized that in a deed executed before strip mining became
commonly known as a method of commercial extraction in the affected area, there would be
no evidence present to rebut the presumption created by the statute. Therefore, the legislature
had created an irrebuttable presumption for early coal leases. Id.
127. Id. at 310.
128. Id. at 311-17 (Stephenson, Lambert, JJ., dissenting in part).
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a court more interested in striking down legislation than in giving
solid reasons for doing so.
A growing number of writers seem to support the contention
that the traditional view of the surface estate being subservient and
the mineral estate being dominant is changing. 29 Perhaps Wyoming
has gone further than any other jurisdiction in this regard. Wyoming's
surface owners consent statute requires the written consent of the
surface landholder under certain situations before the state will issue
a strip-mining permit. 30 The statute is restrictive in that it only
applies to land held by the same owner since January 1, 1970, but
it goes a long way toward allowing the surface owner to decide the
fate of his land. 3 ' It has the practical effect of reversing the tradi132
tional dominance of the mineral estate.
V.

A

MODIFIED SURFACE DESTRUCTION TEST

A.

Analyzing the Texas Law

It is obvious that the Texas approach to severed mineral estates
is patchwork at best. Earlier Texas decisions seem concerned with
allowing the state's oil and gas reserves to be developed under a
general, all purpose lease. 3 3 This does not create any major problems
for the surface estate environmentally since usually the extraction of
oil and gas does not involve any significant destruction of the
surface. 3 4 At the same time, Texas courts have refused to allow
mineral owners to take such substances as sand or rock from the
surface that would deplete the value or use of the surface estate.
This concern was not outwardly voiced, but was usually hidden in a
discussion of the "intent of the parties."' 35 The intent of the courts
was to preserve the surface estate so that the surface owner could

129. See, e.g., Truhe, Surface Owner v. Mineral Owner, Or "They Can't Do That, Can
They?", 27 S.D.L. REv. 376 (1982); Comment, The Surface Owner's Estate Becomes Dominant:
Wyoming's Surface Owners Consent Statute, 16 LAND'& WATER L. REv. 541 (1981).
130. WYO. STAT. § 35-11-406(b) (1977).
131. Id.
132. Comment, supra note 129 at 542.
133. See supra notes 6-10 and accompanying text.
134. But see Polston, Surface Rights of Mineral Owners- What Happens When Judges
Make Law and Nobody Listens?, 63 N.D.L. REv. 41, 60-61 & n.124 (1987) (chronicling state
enactments protecting surface owner from oil and gas drilling damages).
135. See supra notes 12-14 and accompanying text.
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make a living in either farming or ranching. In this vein, perhaps
the court promoted the traditional agrarian-Jeffersonian view that
each man ought to be able to make a living off the land. Unfortunately, the choice of the title method of surface protection has done
much to cloud the status of land titles.
Problems mounted as the laundry list of what is not a mineral
grew longer. Conceivably, the surface owner could receive a windfall
by conveying the same "minerals" twice. First, Seller could sell
mineral rights to Mineral-Mining Inc., in a general grant of all "oil,
gas, and other minerals." When Mineral-Mining Inc. attempted to
strip-mine or open-pit mine valuable kryptonite near the surface,
Seller could assert, via the Acker/Reed surface destruction test, that
the mineral was in fact his. Then Seller could either sell the kryptonite
again to Mineral-Mining Inc., or another party, and hence, he would
be paid twice for the same substance, as well as being compensated
for the destruction of his land. Thus, under the surface destruction
test, Seller might receive compensation for the same substance twice.
Apparently, the 200-foot rule announced in Reed 11136 was an
acknowledgement by the court that the definition of "mineral" could
no longer exclude such minerals as iron ore, which of course clearly
fall under the scientific definition of a mineral. 3 7 The 200-foot rule
only further complicates things as it seems to partially abrogate the
surface destruction test. The rule itself seems to suggest that minerals
located below the 200-foot mark belong to the mineral estate and
could be mined using the open-pit or strip-mining method despite
the objections of the surface owner. It makes little sense to adopt a
200-foot rule for surface destruction if minerals both above and
below the line require surface destruction in order to be extracted.
If anything, the deeper the mineral, the more destructive strip- or
open-pit mining will be to the surface.
The court's holding in Moser did no more than to pour kerosene
on the fires of mineral estate confusion. The basic principle of
defining a mineral owner's estate as including everything that is a

136. 597 S.W.2d 743, 748 (Tex. 1980).
137. Webster's Third New InternationalDictionary 1437 (1976) defines "mineral" as either
"a solid homogeneous crystalline chemical element or compound (as diamond or quartz) that
results from the inorganic processes of nature and that has a characteristic crystal structure
and chemical composition or range of compositions" or "any of various naturally occurring
homogeneous or apparently homogeneous and usually but not necessarily solid substances . . .
obtained for man's use usually from the ground."
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mineral within the ordinary and natural meaning of the word3 8 seems
noble enough and appears to be a true attempt at simplification and
consolidation of Texas mineral estate law. But the decision's usefulness is so riddled with exceptions that it is the proverbial tree falling
in the forest. The new rule only applies after June 8, 198313 and
defines certain substances, including some scientific minerals, as not
belonging to the mineral estate."40 Damages are calculated depending
on whether the granting language is specific or general.14 ' Worst of

all, the court seems to delete any intent of protecting the surface
owner from having his farm or ranch destroyed through its abandonment of the surface destruction test. The court preserved the title
to certain substances in the surface owner, but dropped the reasonssurface protection-on which these decisions were made. Texas is
left with an orphaned mineral estate policy. While earlier remedies
were inadequate for protecting the soil, the Moser decision appears
to be the green light for mineral concerns to come in and strip all
land that stands in the way of developing their estates. it seems
inconceivable that the difference in land value before and after stripmining could be adequate compensation for the physical loss of acres
of productive farm or ranch land, or for the emotional attachment
many owners have to their land. Obviously, this productive capacity
is also lost, at least temporarily, to society as a whole. It is tragic
to allow land use decisions to be made exclusively by those who
obtained mineral rights in a general mineral lease decades ago and
who are likely to treat the land as a disposable commodity instead
of those who may have farmed it for generations and know how to
preserve and protect this valuable resource for decades to come.
On top of the ill-executed Moser decision came two more exceptions to the general rule. First, the court breathed additional life
into the surface destruction test/200-foot rule by applying it to all
severances before June 8, 1983-even on severances before the Acker
and Reed decisions were handed down. 42 This did perhaps serve to
simplify some matters, but it firmed up June 8, 1983 as a magic
date in Texas mineral estate history. It is illogical that identical leases

138.
139.
140.
141.
142.

Moser v. United States Steel Corp., 676 S.W.2d 99, 102 (Tex. 1984).
Id. at 103.
Id.
Id. at 103.
Friedman v. Texaco, Inc., 691 S.W.2d 586, 589 (Tex. 1985).
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could convey different mineral rights based on the date when they
were executed. Similarly, the surface cannot rationally be protected
from destruction based on when man chose to sever its minerals.
Finally, the court conveniently allowed the State of Texas to avoid
the new Moser rule in its Schwarz decision. 43 This exception caused
Justice Ray to summarize the state of Texas mineral estate law as
grop[ing] in this quagmirish fog: the surface belongs to the surface
estate owner and the minerals belong to the mineral estate owner,
except in pre-June 8, 1983 severances where nobody knows who
owns what (not even a title examiner) until ownership has been
litigated, in which case if some portion of a mineral is found
within 200 feet of the surface, it belongs to the surface owner
unless, of course, the land was purchased pursuant to the Land
Sales Act of 1895, in which case even though the estates were
severed before June 8, 1983, the minerals belong to the mineral
estate, or the State.'"
B.

Underlying Policies in Texas Law

Before suggesting a comprehensive mineral ownership test for
Texas, it is necessary to briefly examine the policies (some of which
are conflicting) which Texas courts have expressly or impliedly promoted in their holdings. First, there appears to be a state policy
145
protecting the surface of the land for use by the surface owner.
Even in these times of low farm and livestock prices, it still seems
valid to encourage people to use and preserve the state's huge
agricultural and livestock resources in a manner that will benefit the
economy as a whole. Perhaps more hidden in court decisions is a
policy of conservation of land as a natural resource. While no court
has expressly stated this policy, past decisions promote the idea that
strip- or open-pit mining is not favored.' 4 As mentioned before,
there also seems to be a clear policy of promoting the nostalgic
Jeffersonian ideal of the small farmer residing on and making a
living off the land.
Perhaps a more mundane legal policy that needs to be promoted
is the stability and certainty of land titles. People need to know,

143.
144.
145.
S.W.2d
146.

703 S.W.2d 187, 189 (Tex. 1986).
Id. at 193 (Ray, J.,concurring).
See Acker v. Guinn, 464 S.W.2d 348, 351 (Tex. 1971); Atwood v. Rodman, 355
206, 211 (Tex. Civ. App.-El Paso 1962, writ ref'd n.r.e.).
See Acker, 464 S.W.2d at 351.
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without litigation, which minerals belong to whom. It is, as Justice
Ray noted, now impossible for a title examiner to give an opinion
as to who owns what minerals without a court decision. 147 Texas
courts have, through their title approach to surface protection, paid
little more than lip service to this policy.
The state also has a policy of encouraging the development of
its natural mineral resources by its citizens. 48 In order for this policy
to be fully promoted, easy access to all minerals would be needed
regardless of damage to the surface. Obviously, this comes in conflict
with the policy of preserving the surface and, therefore, one policy
must yield to the other. If the surface preservation policy were to be
given the dominant position, it might encourage mineral owners to
develop techniques of extraction that are not as devastating to the
surface as strip- or open-pit mining. Further, there would be greater
incentives for mineral interests to mine land of little use or value to
the surface owner, thereby assuring that all of the state's land
resources were being used harmoniously and to their utmost potential.
Finally, there are some simpler state policy objectives which
ought not be overlooked. No one, under color of state law, should
be allowed to convey the same substance twice. If all the minerals
are severed in the first conveyance, it is difficult to comprehend a
holding that would allow the surface owner to sell some of them
again in a different lease. Also, the law ought to be consistent as to
all parcels of land in the state-not different based on an arbitrary
date as of when a certain decision was rendered by the Texas Supreme
Court or whether the land was purchased from the state. Perhaps
the easiest policy of all to phrase is the belief that each individual
ought to have the right to decide how his land should be used-not
a corporate mining entity which obtained vague mineral rights decades
ago in a general, all-purpose lease.
C. A Comprehensive, Revised Surface Destruction Test
In order to solve the problems presented in Texas case law, and
to promote the state policies described above, the author proposes a
50
test derived from the old surface destruction test, 149 the Kuntz view,

147.
148.
149.
150.

Schwarz, 703 S.W.2d at 192-93 (Ray, J., concurring);
TEx. NAT. REs. CODE ANN. §§ 131.001-131.305 (Vernon 1978 & Supp. 1988).
See supra notes 27-36 and accompanying text.
See supra notes 62-74 and accompanying text.
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and the West Virginia common law. 5 ' All minerals within the ordinary and natural meaning of the word should belong to the owner
of the mineral estate without exception. No mineral lease or deed
would grant the right to obtain these minerals by surface destructive
techniques unless it could be shown that the parties contemplated
this. This might be shown by an expressed strip-mining clause in the
lease or deed. Also, if a specific mineral were mentioned, say, coal,
the mineral owner would only need show that strip-mining was the
usual method of extraction of coal in the region described by the
instrument at the time the instrument was executed. But with a
general "oil, gas, and other minerals" clause, the mineral owner
would have to prove that strip-mining was the prevailing method
used under this lease/deed to extract minerals at the time the instrument was executed.5 2 Essentially, this creates an "intent of the
parties" rule with title certainty. Put in the context of another Texas
ruling,'53 unless the above showings were made by the mineral owner,
strip-mining would be deemed an unreasonable use of the surface.
Unless a showing were made that the parties intended for stripmining to be used for mineral extraction, the surface owner would
make the land use decisions with regard to the surface. If the surface
owner decided that it was more profitable to use the surface for
mineral development, he could grant that right in a new agreement
with the mineral owner. Otherwise, he might continue using his land
for whatever use he deemed most important. This solution- has the
virtue of allowing the free market to determine the best use of the
land in conjunction with traditional notions of sacred American
private property rights. Some might argue that this would give the
surface owner "veto" power over mineral development. This ignores
the fact that at one time the surface owner had total dominance over
the mineral estate. Through a voluntary decision he chose to sever
those estates. Generally, if mineral concerns are willing to pay a high
enough price, the surface owner will part with his "veto" power.
The successful development of Texas' oil and gas resources bears out

151. See supra nbtes 105-10 and accompanying text.
152. Since the phrase "oil, gas, and other minerals" is extremely ambiguous as to the
methods of extraction, the parties might be permitted to bring in whatever parol evidence they
had on the intent of the parties as to methods of extraction.
153. This was the rule expressed in Sun Oil Co. v. Whitaker, 483 S.W.2d 808, 810-11
(Tex. 1972).
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this point. Others might find this rule unusually harsh against the
mineral owner. After all, the thinking goes, he is being denied access
to part of his estate. The response is that if the mineral owner
intended to obtain strip-mining rights for coal or any other mineral,
he would have likely mentioned it in the instrument. It is ridiculous
to characterize a rule as harsh when all it does is give effect to the
original intent of the parties.
The new, modified surface destruction test appears to meet most
of the policy considerations discussed above. The state would be
protecting the surface of the land and maximizing the use of its
resources by allowing the surface owner in many cases to decide
what the most profitable use of his land would be. The person who
makes his living off the land in either farming or ranching is protected
as no strip- or open-pit mining can take place on his land without
his intention to permit it. Land titles become stable and definite as
there is no question as to who owns the minerals-the question now
being whether the mineral owner can access those rights. The law
would be applied consistently to all parcels of land, severed at any
time, regardless of who the grantor was (including the state). The
new test would avoid a double recovery for the surface owner. As
previously mentioned, the mineral estate owner would likely pay
compensation in order to access his minerals that required strip- or
open-pit mining. It is unlikely that either the landholder or the
mineral owner intended for the surface to be destroyed when they
executed the general, garden-variety oil, gas, and other mineral lease.
It is more likely that the mineral owner was concerned with obtaining
the oil and gas from under the surface. Since the parties did not
intend for the surface to be destroyed, the mineral estate never
possessed this right and there is no double compensation for the
same property interest.
The new test would not promote the development of the state's
mineral resources to their utmost. But it does encourage the development of less harsh extraction techniques and the ready use of
marginal-quality surface land. To the extent that one policy has to
be favored over another, the preservation of the surface is protected
over the rights of the mineral owner to fully access his minerals.
The biggest criticism of the test may be that the court is making
public policy that is more appropriate to legislative enactment. Certainly legislative action would be the best way to decide the issue.
Legislative action, however, usually takes a long time to occur
(especially given fiscal problems and Texas' bi-annual legislature) and
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all too often, requires an immediate crisis to prompt it. In the
meantime, the state's land resources might be developed in unharmonious and inconsistent ways, while common law notions of surface
protection are discarded. A long delay could bring about greater
confusion and damage to the land. One could argue that it is up to
the courts to rectify the situation as they are the ones who created
the rules that currently burden the Texas mineral estate system. In
any event, the courts would not be preempting the legislature's right
to set policy since an act of the legislature could be passed that
modified or codified the judicial rule. For instance, the legislature
could define certain minerals as being so important to the public
good that their extraction would override the farmer's right to
preserve his land. This would likely be a government "taking" and
would require adequate compensation. In short, the comprehensive,
judicial test would be subject to whatever fine-tuning, or even outright
abrogation, that the people of the state desired, as voiced by their
elected representatives in the legislature.
If one were to rely on comprehensive legislative enactments, the
easiest piece of legislation would be to copy the Tennessee statute
regarding surface estates in coal. 5 4 One modification would be to
delete the portion that made the section only applicable to coal since
in Texas strip mining is used for more substances than just coal. If
the statute were to face a judicial challenge, all of the same arguments
the Tennessee court made would seem appropriate in Texas since
under the pre-Moser rulings, strip mining was not favored. The Texas
courts would have an additional ground to uphold the statute-the
conservation amendment to the Texas Constitution."' While the
amendment has been primarily used to protect scarce water resources, 5 6 it has also been used to justify oil and gas conservation.'"
It specifically includes forests and gives broad authority to the
legislature to act to conserve all of the natural resources of the
state.5' Most definitions of natural resources would likely include
farm and ranch land.

154. See supra note 113 and accompanying text.
155. TEx. CONST. art. XVI, § 59(a).
156. Clark v. Briscoe Irr. Co., 200 S.W.2d 674, 682 (Tex. Civ. App.-Austin 1947, writ
dism'd w.o.j.).
157. Brown v. Humble Oil & Refining Co., 126 Tex. 296, 306-07, 83 S.W.2d 935, 941
(1935).
158. TEX. CONST. art XVI, § 59(a).
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Under either the judicial or legislative enactment of the modified
surface destruction test, a partial overruling of Moser would be
necessary. This is necessary because the Texas Supreme Court in
Moser abandoned the long-standing Texas practice of protecting the
surface. Instead the court became so entwined in the title issue that
it failed to consider the original purpose for awarding title of these
"minerals" to the surface owner. In overlooking this point, the court
may not have seen the possible grave consequences of such a decision
to the surface owner and the environment.
The modified surface destruction test adopts more of the facets
of the Kuntz view than the Texas Supreme Court did in Moser. Title
to all minerals within the ordinary and natural meaning of the word
would rest in the mineral estate. The new test clearly reverses the
dominant/subservient roles between the mineral and surface estates
with respect to surface extraction of minerals.5 9 This is not an
outright rejection of the "manner of enjoyment test" but merely a
more realistic view of the general intent that the parties had in mind
when the lease was executed. The modified view preserves the certainty of land titles, while protecting the environment and allowing
the surface owner full enjoyment of his rights. Mineral owners are
still free to specifically contract to strip the surface-but only with
a clear understanding by both parties that this will be the case.
VII.

CONCLUSION

The checkered nature of Texas severed mineral estate law requires
some sort of comprehensive test to accommodate the interests of the
land and mineral estate owners. Texas courts have long struggled to
define the ownership of specific substances. This has produced a
series of confusing, conflicting decisions that have resulted in a
patchwork law for Texas. Instead, if title to all minerals within the
natural and ordinary meaning of the word is awarded to the mineral
estate holder, land titles become certain. Courts should shift the
focus from ownership of the minerals to access to the minerals.
Mineral owners should only be able to access minerals that require
strip mining if the parties specifically intended that this would be
permitted. Any other result would allow acres of land to be stripmined based on a generation-old oil and gas lease. This would be

159.

This is only with respect to surface extraction of minerals.
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an undesirable effect if the idea that each man should be able to
decide how his own land should be used is to have much value. No
single idea seems more sacred to the American concept of private
property ownership.
by David Robert Hanna

