
CENSORSHIP OF INMATE MAIL AND THE
FIRST AMENDMENT: THE WAY OF THE

CIRCUITS

Once a prisoner is incarcerated, prison officials may exercise the
power of censor' review to restrict communication with the outside
world where the exercise of that right presents a tangible threat to
prison security, order, or rehabilitation goals. 2 The power of censor
review was exercised in a near absolute fashion by prison adminis-
trators for almost 200 years in this country without regard to the
nature of the correspondence.' In general, the courts gave substantial
deference to prisoner mail policy as they did in all matters of prisoner
administration under the "hands-off" doctrine.4 The abstention pol-
icy followed by the courts reflected widespread judicial sentiment
that a prisoner by virtue of conviction and incarceration lost all
constitutional rights.' A convicted prisoner in effect died a "civil
death" and became a "slave of the state."' 6

1. Censorship as used in this comment refers to the confiscation, withholding, opening,
reading, or denial of receipt of any personal correspondence, publications, packages, or photos.

2. The Supreme Court has declared that certain categories of mail may be censored:
"Perhaps the most obvious example of justifiable censorship of prisoner mail would be refusal
to send or deliver letters concerning escape plans or containing other information concerning
proposed criminal activity, whether within or without the prison. Similarly, prison officials
may properly refuse to transmit encoded messages." Procunier v. Martinez, 416 U.S. 396,
408-09 (1974). For an example of where censorship was held reasonable see, Travis v. Norris,
805 F.2d 806 (8th Cir. 1986) (prison officials properly censored a publication entitled "Gorilla
Law" because it expressed attitudes diametrically opposed to the goal of rehabilitation). Where
held unreasonable, see Stevens v. Ralston, 674 F.2d 759 (8th Cir. 1982) (per curiam) (holding
that it was unreasonable to censor mail between an inmate and a former correctional officer
where there was no evidence the former employee had aided a potential escape and especially
in light of the fact that the prisoner was confined to a wheelchair).

3. See Note, Prison Mail Censorship and the First Amendment, 81 YALE L.J. 87, 87-93
(1971).

4. Id. See Haas, Judicial Politics and Correctional Reform: An Analysis of the Decline
of the "Hands-Off" Doctrine, 1977 DET. C.L. REv. 795 [hereinafter Haas]; Robbins, The
Cry of Wolfish in the Federal Courts: The Future of Federal Judicial Intervention in Prison
Administration, 71 J. CRIM. L. & CRIMINOLOGY 211 (1980) [hereinafter Robbins]. The "hands-
off" label is believed by many commentators to have originated in a document prepared for
the Federal Bureau of Prisons. See FRITCH, CrvIL RIGHTS OF FEDERAL PRISo N INMATES (1961),
quoted in Haas, at 796 n.4.

5. See Note, Prisoner's Rights, Institutional Needs, and the Burger Court, 72 VA. L.
REV. 161, 162-66 (1986) [hereinafter Note].

6. Id.; see also Haas, supra note 4, at 797 (discussing the slave analogy underlying early
views of a prisoner's status).
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Beginning in the early 1970s, the Supreme Court brought the
prisoner out of slavery and gradually ushered in the "hands-on"

era.7 The theme running throughout the early decisions was that a
prisoner retained his constitutional rights to the degree they were not

inconsistent with his status as a prisoner or the state's interest in

security, order, and rehabilitation. 8 In attempting to reconcile the
degree of deference properly afforded prison officials and protection

of a prisoner's residual rights, the Court devised a "mutual accom-

odation of rights and deference model." 9 While this model appeared
facially coherent, it proved to be confusing and unpredictable in
application because of the inevitable balancing between rights and
deference it required.' 0 The lower federal courts tended to give more
emphasis to the rights of prisoners while giving less significance to

the deference aspects of the model, thereby raising Supreme Court
concerns about judicial activism. 1 In more recent decisions, the

Court, by emphasizing deference and prescribing the analysis applied
to questions of prisoners' rights, has clearly attempted to restrain
the lower federal courts' intervention in prison matters.' 2 This qual-
ified return to the "hands-off" approach of an earlier era is partic-

ularly evident in the treatment of the first amendment mail rights of
prisoners.

This comment will focus upon the first amendment rights of

prisoners involving the censorship of nonlegal mail and will survey
the jurisprudence developed in the federal circuits in response to
litigation of this nature and in light of recent Supreme Court pro-
nouncements in this area. First, a brief history of prisoners' rights
will be undertaken. Second, the pertinent Supreme Court cases will

be analyzed and a list of the treatment of first amendment claims
involving prisoner mail in the lower federal circuits will be surveyed.

7. See infra text accompanying notes 46-50.
8. See infra notes 91-115 and accompanying text.
9. See Note, supra note 5, at 161. The failure of the model was due to confusion

resulting from trying to define "rights" and "deference" plus the inevitable ad hoc balancing

of incomensurate values it required. See id.
10. Id.

11. See Jacobs, Prisoner's Rights, 1985 ANN. Stmv. AM. L. 325, 325 [hereinafter Jacobs].

For an excellent survey of prisoner's rights in general see White & Wilson, Prisoners' Rights,

Sixteenth Annual Review of Criminal Procedure: United States Supreme Court and Courts of

Appeals 1985-1986, 75 GEo. L.J. 1275 (1987).

12. See Jacobs, supra note 11, at 339; Note, supra note 5, at 188-89.
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I. PRISONERS' RIGHTS UNDER THE OLD "HANDS-OFF" APPROACH

A. The Early View

Prisoners have been looked upon unfavorably as a class of
litigants by the judiciary under the view that a prisoner had no
enforceable civil rights and was a mere "slave of the state". 3 This
characterization stemmed from a belief that someone who breaks the
law is not entitled to the same protections and considerations given
to law-abiding citizens and perhaps from the rationalization that
prisons, like an earthly counterpart of "hell," are simply places of
punishment and torment. 14

The slave analogy is a relatively modern theory because impris-
onment as a punishment for crimes is itself a modern development,
whereas the civil death theory may be traced back to medieval times. 5

The development of a doctrine of prisoners' rights had little chance
when society's response to a crime was swift and decisive, for through
the eighteenth century, execution rather than imprisonment was gen-
erally the only available "sentence" for a wide range of offenses. 16

Imprisonment was meant to be a more humanitarian penalty than
execution, flogging, or pillorying. 7 The trade-off appeared to be that
while their person or life was preserved their rights were not. Perhaps

13. See Haas, supra note 4, at 796-97.
14. Id. The judicial abdication regarding the plight of prisoners led one writer to pen this

indictment in the early part of this century:
Judges spend their lives in consigning their fellow creatures to prison and when
some whisper reaches them that prisons are horribly cruel and destructive places,
and that no creature fit to live should be sent there, they only remark that prisons
are not meant to be comfortable; which is no doubt the consideration that reconciled
Pontius Pilate to the practice of crucifixion.

G. SRAw, THE CRIME OF IMPRISONMENT 14 (1946), quoted in Note, Beyond the Ken of the
Courts: A Critique of the Judicial Refusal to Review the Complaints of Convicts, 72 YALE
L.J. 506, 558 (1963).

15. See Comment, Hudson v. Palmer: Prisons and the Fourth Amendment Behind the
Iron Curtain, 38 RUTGERS L. REV. 303, 304 n.6 (1986) [hereinafter Comment]; Kaufman,
Prison: The Judge's Dilemma, 41 FORDHAM L. REV. 495, 500-01 n.17 (1973) [hereinafter

Kaufman].
16. See Kaufman, supra note 15, at 500 n.17 (quoting 2 M. HAFT & M. HERMANN,

PRISONER'S RIGHTS 332-33 n.9 (1972)) ("Flagellation with cat-o'-nine tails burning in the hand
or the forehead with a hot iron, cropping the ears of prisoners in the pillory, were all common
sights to the youngest as well as the oldest portion of the community" during America's

colonial period.).
17. See Comment, supra note 15, at 304.
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the most often cited example of the slave analogy is the Supreme
Court of Virginia's statement in Ruffin v. Commonwealth:18

A convicted felon [is one] whom the law in its humanity punishes
by confinement of service in the penitentiary instead of with death
.... For the time being, during his term of service in the
penitentiary, he is in a state of penal servitude to the state. He
has, as a consequence of his crime, not only forfeited his liberty,
but all his personal rights except those which the law in its
humanity accords to him. He is for the time being the slave of
the State. ' 9

The traditional policy of abstention in prisoner suits over con-
ditions of confinement, except in exceptional cases of cruel and
unusual punishment, came to be known as the "hands-off" policy. 20

This approach was applied strictly with rare exceptions in both state
and federal courts until the late 1960s and early 1970s and resulted
in few residual constitutional rights being recognized or protected. 2'

The nonintervention rationales, developed to validate the old "hands-
off" approach to prison matters, still retain varying degrees of
importance in adjudicating prisoner suits.

B. Nonintervention Rationales

The policy of abstention under the "hands-off" doctrine rested
primarily upon four major arguments which justified refusal to reach
the merits of a prisoner's claim such as separation of powers or
principles of federalism, judicial inexpertise, conserving the public
purse, and flooding the courts with prisoner litigation. 22 The ac-
knowledgement that prisoners did retain residual constitutional rights
brought about a frank reassessment of these rationales which were
previously used in a talismanic fashion to avoid an adjudication on
the merits. Although these arguments have been de-emphasized in
favor of a case by case inquiry of whether prison policies are unduly
restrictive of constitutional liberties, they still influence decisions and
thereby merit discussion.2 3

18. 62 Va. (21 Gratt.) 790 (1871).
19. Id. at 794-96, quoted in Haas, supra note 4, 797 n. 10.
20. Id.
21. Id.
22. Id. See Haas, supra note 4, at 797.
23. See generally Haas, supra note 4, at 798-829 (discussing the rationales supporting the
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1. Separation of Powers or Principles of Federalism

The separation of powers rationale followed the premise that
prison management was exclusively an executive function thereby
precluding judicial interference. 24 Underlying this rationale is the
delegation doctrine holding that federal and state statutes delegate
sole responsibility for prison administration to the executive branch. 25

The separation of powers argument was once the most commonly
cited rationale in support of abstention. At its height during the
1950s, in the early 1960s the winds began to change. 26 Exceptions to
this rule were rare and generally dealt with cases of cruel and unusual
punishment. In 1963, legal commentary began to criticize the rationale
as being illogical and circular in its reasoning. 27 Furthermore, it was
forcefully argued that prisons, like any other public administrative
agency, should enjoy no special immunity from judicial scrutiny. 28

The analogy between prison litigation and institutional public
law litigation has been noted by legal commentators, for both are
decried or upheld for much the same reasons. 29 Proponent's of
institutional litigation argue that neither the separation of powers
doctrine nor principles of federalism are obstacles to this type of
litigation; the premise that this is a new type of litigation is rejected
on grounds that the novelty lies in the newly created substantive
rights which courts are asked to enforce.30 Opponents of institutional
litigation particularly criticize the Supreme Court's position that the
separation of powers doctrine does not apply to the federal-state

"hands-off" doctrine). For representative statements of this view see Banning v. Looney, 213
F.2d 771 (10th Cir.) ("courts are without power to supervise prison administration or to
interfere with ordinary rules and regulations . . . no authorities are needed to support that
statement."), cert. denied, 348 U.S. 859 (1954); Williams v. Steele, 194 F.2d 32, 34 (8th Cir.)
(reasoning that "since the prison system of the United States is entrusted to the Bureau of
Prisons under the Discretion of the Attorney General . . . the courts have no power to supervise
the discipline of the prisons nor to interfere with their discipline. ), cert. denied, 344
U.S. 822 (1952).

24. See, e.g., Turner v. Safley, -U.S. ., __ , 107 S. Ct. 2254, 2259-60, 96 L.
Ed. 2d 64, 76-77 (1987).

25. See Haas, supra note 4, at 798-803; Robbins, supra note 4, at 212-13.
26. See Haas, supra note 4, at 798-803.
27. Id.; Robbins, supra note 4, at 212-15.
28. See Haas, supra note 4, at 800-01.
29. Id.
30. See id.
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relationship, thus liberating the federal courts from any formal
constitutional constraints against assuming the functions of state
executive or legislative departments1

Prisons, in this commentator's opinion, are a special case. As
one commentator said:

[The] initial instinct is to applaud the intervention of the federal
courts seeking to correct ... [prison] conditions [because] the
political branches of both federal and state governments have
defaulted in their obligation to do so. But because it is the courts-
federal courts-that are assuming the responsibility of reforming
the way states carry out some of their most essential functions
. . . [it has affected] the basic allocation of power in American
government 32

In a nutshell this reallocation is the judiciary's utilization of their
equity powers to correct constitutional defects, thereby indirectly
mandating the allocation of funds which traditionally has been con-
sidered the province of the politically accountable branches of gov-
ernment." The pro-institutional litigation arguments have greater
force in the prison context than they would otherwise have if the
rights of "free" persons were at stake because prisoners have little
political clout. 4

The resurrection of the Civil Rights Act of 1871 in the 1961
case of Monroe v. Pape," specifically section 1983 and its application

31. See Nagel, Separation of Powers and the Scope of Federal Equitable Remedies, 30
STAN. L. REV. 661, 665 (1978).

32. See Frug, The Judicial Power of The Purse, 126 U. PA. L. REV. 715, 732-33 (1978)
(footnote omitted) [hereinafter Frug].

33. See id. at 739.
34. See Haas, supra note 4, at 803.
35. 365 U.S. 167 (1961) (holding that the purpose of section 1983 was to provide a federal

remedy where the. state remedy, though adequate in theory, is not available in practice),
overruled by Monell v. Department of Social Servs., 436 U.S. 658 (1978); see Haas, supra
note 4, at 804-06. Section 1983 provides in part:

Every person who, under color of any statute, ordinance, regulation, custom, or
usage of any State or Territory or the District of Columbia, subjects, or causes to
be subjected, any citizen of the United States or other person within the jurisdiction
thereof to the deprivation of any rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the party injured in an action at law, suit
in equity, or other proper proceeding for redress.

42 U.S.C. § 1983 (1982). Prisoners utilize section 1983 almost exclusively. See Jacobs, supra
note 11, at 325 n.6, 328-29 n.35 (citing Blackmun, Section 1983 and Federal Protection of
Individual Rights-Will the Statute Remain Alive or Fade Away?, 60 N.Y.U. L. REV. 1, 23-
24 (1985)).
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in the context of prisons, has further eroded the federalism argu-
ment.16 Perhaps the most damning criticism of both of the above
arguments is that it is unrealistic to assume that the executive and
legislative branches of government will protect the constitutional
rights of prisoners when the prisoners themselves are politically
impotent.3 7 This argument is one the courts have largely chosen to
ignore.

2. Judicial Inexpertise

The lack of judicial expertise in prison matters, unlike the
separation of powers or federalism argument, was rarely stated in
an explicit straightforward manner by the courts; however, it is still
cited as a principle supporting deference to prison administrators. 8

Of the original rationales supporting the "hands-off" doctrine, ju-
dicial inexpertise was the weakest and has been almost completely
discarded.3 9 The argument lost effect because of the fact that lack
of expertise has not prevented judges from intervening in the admin-
istration of mental hospitals, schools, welfare offices, or federal
agencies like the Immigration and Naturalization Service. 4

0

3. Conserving the Public Purse

The concern over the public purse is related to the separation
of powers argument that the courts are assuming a function outside
of their bailiwick.4' In the area of corrections, a substantial portion
of spending is mandated by lower federal court order and not
legislative choice. 42 The scenario is rather simple-the courts, upon

36. See Haas, supra note 4, at 804-06.
37. See supra note 33 and accompanying text.
38. See, e.g., Procunier v. Martinez, 416 U.S. 396, 404-05 (1974).
39. See Haas, supra note 4, at 807-10.
40. Id. at 809-10.
41. See Frug, supra note 32, at 739. The federal courts have ordered substantially increased

spending in primarily three areas: the prison systems, the care of the mentally ill or mentally
retarded, and juvenile detention facilities. Id. at 718. These three areas all involve institutional
public law litigation.

42. Id. at 715. Three interests protected by limiting the power of the federal courts are
the democratic process, the federal system, and the proper allocation of powers within the
federal government. Indeed, the raising and spending of public funds, dictated by the courts
in some instances, has traditionally been the peculiar province of the elected legislature or
Congress. Id. at 733-34.
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finding constitutional violations, order improvements in the physical
facilities or services provided at the prison which must be paid for
by the state.43 In Milliken v. Bradley," a desegregation case, the
Supreme Court held the lower court's order directing the state to
pay one-half of the cost of compensatory and remedial plans did not
violate the eleventh or tenth amendment, nor did it violate principles
of federalism; thereby precluding similar arguments by state prison
officials.

4

The concern that affording prisoners their constitutional rights
would overburden the resources of the public purse was rejected by
the lower federal courts beginning in the 1970s. 46 For example, in
Holt v. Sarver,47 the court declared that "[i]f Arkansas is going to
operate a Penitentiary System, it is going to have to be a system
that is countenanced by the Constitution of the United States." ' 48 In
Gates v. Collier,49 the court stated, "if the State chooses to run a
prison it must do so without depriving inmates of the rights guar-
anteed to them by the federal constitution." 50

The Supreme Court, however, has recently acknowledged that
economic considerations are one factor which may justify limitations
of a prisoner's rights where it would put a strain upon limited prison
resources and hence the public till."' The impact of the statement
will depend upon the gloss put upon it by the lower federal courts.
It could mean that courts should order costly relief only to the extent
necessary to remedy violations, or it might be interpreted to act as
a bar to relief.

43. See Holt v. Sarver, 309 F. Supp. 362, 382-83 (E.D. Ark. 1970), aff'd, 442 F.2d 304
(8th Cir. 1971) (holding certain conditions in the Arkansas penitentiary system unconstitutional
and -ordering corrective measures to be funded by the legislature).

44. 433 U.S. 267 (191/7).
45. Id. at 288-91.
46. See Gates v. Collier, 501 F.2d 1291, 1320 (5th Cir. 1974). The choice appears to be

either appropriate funds to enable prisons to operate without offending constitutional rights
or to simply close them.

47. 309 F. Supp. 362 (E.D. Ark. 1970).
48. Id. at 385.
49. 501 F.2d 1291 (5th Cir. 1974).
50. Id.
51. See Turner v. Safley, -U.S ... 107 S. Ct. 2254, 2262, 96 L. Ed. 2d 64,

79-80 (1987) ("[a] third consideration [concerning whether a prison regulation is valid] is the
impact accomodation of the asserted constitutional right will have on guards and other inmates,
and on the allocation of prison resources generally.").
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4. The Flood of Litigation

The "flood of litigation" argument is akin to the concern over
conservation of limited public funds. The fear that "[a] flood of
frivolous and spurious claims unleashed by an energetic inmate
population could seriously clog an already overburdened court sys-
tem, placing great strain on the time and resources of correctional
personnel, attorneys, and judges '5 2 has been cited as a basis for not
expanding the rights of prisoners.53 Section 1983 is the vehicle of
choice for most prisoners' suits, and litigation by prisoners under it
has unquestionably increased.14 For example, in 1966 there were 218
section 1983 complaints filed by state prisoners, whereas in 1980,
12,397 such suits were filed. 5

1

The "flood of litigation" argument is criticized by opponents
on grounds that the rate of increase for prisoner's suits is less than
that for other types of litigation brought in federal courts over the
same time period, and that prisoners' suits are disposed of quicker
than other types of suits.5 6 Justice Blackmun has recently expressed
concern that the present Court has interpreted section 1983 narrowly
to reduce federal case loads and to increase the power of the states
even at the expense of lessening the protection of constitutional rights
particularly with regards to prisoners, 7 a point borne out by several
cases in the 1980s.5 8

The narrow construction of section 1983 in certain areas by the
Supreme Court has effectively accomplished the same result as the
old "hands-off" doctrine as far as the federal courts are concerned.
The Court's limiting views of what constitutes a violation of federal
rights actionable under section 1983 may be seen as an attempt to
prevent the due process clause of the fourteenth amendment from

52. See Note, Judicial Intervention in Prison Administration, 9 WM. & MARY L. REV.
178, 189-90 (1967).

53. Former Chief Justice Burger expressed such a concern "pointing to the petty nature
of many inmate claims and asking why such cases 'cannot be more promptly disposed of
without calling on the entire panoply of the federal courts.' " Haas, supra note 4, at 823
(quoting address by Chief Justice Burger to the American Bar Association (Aug. 6, 1973)).

54. See Jacobs, supra note 11, at 325 n.6; Haas, supra note 4, at 823.
55. See Parratt v. Taylor, 451 U.S. 527, 554 n.13 (1981), overruled by Daniels v. Williams,

474 U.S. 327 (1986).
56. See Haas, supra note 4, at 821-29.
57. See Blackmun, Section 1983 and Federal Protection of Individual Rights-Will the

Statute Remain Alive or Fade Away?, 60 N.Y.U. L. REV. 1, 23-24 (1985).
58. See infra notes 59-79 and accompanying text.
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becoming a font of tort law or as an attempt to lower the number
of prisoners' suits.

In the 1981 decision of Parratt v. Taylor,59 the Court held that
a prisoner's suit arising from the negligent loss of his property by
prison officials did not constitute an actionable violation of the
fourteenth amendment due process clause under section 1983. 6

0 Tay-
lor, a Nebraska state prison inmate, ordered a hobby kit valued at
$23 through the mail which was lost due to the failure of prison
officials to follow normal procedures. 61 The Parratt Court reasoned
that a cause of action under section 1983 has two essential elements:
the act complained of was committed by a person acting under color
of state law; and such act deprived the party of rights, privileges, or
immunities guaranteed by the Constitution or the laws of the United
States.62 In the Court's opinion, Taylor had failed to prove he had
suffered a deprivation cognizable under the Constitution or the laws
of the United States although the color of state law requirement was
clearly proven. 61

The Parratt Court concluded that a due process claim possesses
four elements. First, parties must act under color of state law.64

Second, since negligent deprivation of property was the basis of the
action, the property must be of a type protected by the fourteenth
amendment. 65 Third, the loss or deprivation must be of a type
encumbranced within the fourteenth amendment. 66 Fourth, the dep-
rivation must be "without due process of law." ' 67 Speaking of the
fourth element, the Court held that postdeprivation remedies satisfy
the due process clause where the loss resulted from a random
unauthorized act under color of state law, and when available, state
law remedies can fully compensate the individual. 6 Therefore, in
Taylor's case, no deprivation of property without due process of law
occurred because available state law remedies satisfied the require-
ments of due process. 69

59. 451 U.S. 527 (1981).
60. Id. at 537-44.
61. Id. at 529-30.
62. Id. at 535.
63. Id. at 535-37.
64. Id.
65. Id.
66. Id.
67. Id.
68. Id. at 543-44.
69. Id.
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Three years later, the Parratt doctrine was extended to encompass
non-negligent, intentional, unauthorized deprivations of property by
state actors in Hudson v. Palmer.70 The Court utilized the same
analysis in Hudson where a prison official intentionally destroyed
some noncontraband personal property of an inmate for harrassment
purposes. 7' A question left unsettled by both cases was whether the
Parratt doctrine applied with equal force to deprivations of life or
liberty, whether negligent or intentional. The circuit courts were split
on this issue until the Supreme Court answered the question two
years later.

The answer came in Daniels v. Williams 72 and its companion
case Davidson v. Cannon,73 both involving prisoners. The Court
overruled the Parratt doctrine holding that the due process clause is
not implicated by the negligent act of a state official causing the
unintended loss of life, liberty, or property regardless of whether an
adequate postdeprivation remedy was available under state law. 74

The facts of the two cases appear not to merit the blanket bar.
In Daniels, a pretrial detainee filed a section 1983 suit to recover for
alleged injuries suffered after he slipped and fell on a pillow left on
the stairs by a deputy sheriff. 75 Davidson, handed down the same
day, involved another section 1983 suit filed against the prison for
the failure to protect Davidson from another inmate. 76 Davidson who
had been threatened by another inmate, sent a note to prison officials
reporting the threat, but received no response. 77 Two days later, that
same inmate assaulted him with a fork, breaking his nose and
inflicting wounds to his face, neck, head, and body. 78 The Daniels
decision clearly held that the protections of the due process clause
whether procedural or substantive, are just not triggered by lack of
due care by prison official. 79 There seems to be no exception even
where the injury is particularly grave or loss of life results from the
negligent act or omission of the state official.

70. 468 U.S. 517 (1984).
71. Id. at 520.
72. 474 U.S. 327 (1987).
73. 474 U.S. 344 (1987).
74. Daniels, 474 U.S. at 330-31; Davidson, 474 U.S. at 347-48.
75. Daniels, 474 U.S. at 328.
76. Davidson, 474 U.S. at 345-46.
77. Id.
78. Id.
79. Daniels, 474 U.S. at 330-31.
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In short, a prisoner has no federal cause of action for a negligent
deprivation of life, liberty, or property nor is this limited to the
context of prisons. In the case of prisoner mail rights, any negligent
infringement not pursuant to official policy or procedure is actionable
only under state law and in state courts. These rulings by the Supreme
Court, while not encompassed under the old "hands-off" approach,
still represent a deliberate policy of abstention via a definition of
what types of causes are actionable under federal law, thereby
achieving the same result as before.

By the 1970s the rationales underlying the "hands-off" policy
had lost force, as did the policy itself, in favor of a balancing
approach to whether the prison policy unduly infringed upon the
prisoner's rights.80 Recently the rationales denying federal court in-
tervention are enjoying a qualified resurgence in importance in the
adjudication of prisoner complaints. The unquestioned conclusion
that prisoners retain residual constitutional rights has created another
dilemma of three horns. First, what is the scope of a prisoner's
retained rights in the special context of a prison, which alters almost
every right that a free person would have?81 Second, what is the
scope of the government's interest in isolating the prisoner for
purposes of security, order, and rehabilitation?8 2 Third, what degree
of deference is to be given to prison administrators when balancing
the rights of prisoners against valid penological concerns?83 The
following overview of Supreme Court cases involving the first amend-
ment rights of a prisoner to use the mails reflects the difficult nature
of these suits.

II. THE DEVELOPMENT OF PRISONERS' RIGHTS INVOLVING THE USE

OF THE MAILS UNDER THE FIRST AMENDMENT: THE SUPREME COURT

CASES

The discernable retreat from the traditional "hands-off" policy
towards prison administration was evident in Cruz v. Beto,s4 handed
down in 1972. Cruz, a Buddhist inmate of the Texas Department of
Corrections, claimed he was being discriminated against on the basis

80. See Haas, supra note 4, at 798.
81. See Note, supra note 5, at 163-66.
82. Id.
83. Id.
84. 405 U.S. 319 (1972).
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of his religion.8 1 Specifically, he alleged that he was denied the
opportunity to pursue his faith in a manner comparable to that
afforded Catholic, Protestant, and Jewish inmates. 6 The federal
district court dismissed the case on grounds that the complaint was
one that should be left "to the sound discretion of prison adminis-
tration" because "valid disciplinary and security reasons not known
to this court may prevent the equality of exercise of religious practice
in prison. '8 7 The Fifth Circuit Court of Appeals affirmed. 88

The Supreme Court in an eight to one decision vacated and
remanded, holding that a valid cause of action involving possible
first and fourteenth amendment violations was stated.8 9 More impor-
tantly, the Court declared that "federal courts sit not to supervise
prisons but to enforce the constitutional rights of all 'persons'
including prisoners.'"'9 This statement clearly indicated that inmates
retained some constitutional rights which merited judicial intervention
and signalled the erosion of the blanket deference afforded prison
officials. The full import of the statement would be sketched out in
later decisions of the Court.

Two years later, Procunier v. Martinez1 expanded upon the
premise in Beto that prisoners do have constitutional rights which
courts should protect. 92 Martinez was the first case in which the
Court reviewed prison mail policies. 93 At issue in the case were certain
regulations of the California Department of Corrections controlling
censorship of incoming and outgoing personal mail. 94 Inmate mail
addressed to other than licensed attorneys or holders of public office
were censored for "nonconformity" according to the following rules:

Rule 2401 stated the Department's general premise that personal
correspondence by prisoner's is a "privilege not a right." ...
Rule 1201 directed inmates not to write letters in which they
"unduly complain" or "magnify grievances." Rule 1205(d) de-

85. Id. at 320.
86. Id.
87. Cruz v. Beto, 329 F. Supp. 443 (S.D. Tex.), aff'd, 445 F.2d 801 (5th Cir. 1971),

vacated, 405 U.S. 319 (1972).
88. Cruz v. Beto, 445 F.2d 801 (5th Cir. 1971), vacated, 405 U.S. 319 (1972).
89. 405 U.S. at 322.
90. Id. at 321.
91. 416 U.S. 396 (1974).
92. Beto, 405 U.S. at 322.
93. Martinez, 416 U.S. at 398.
94. Id.
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fined as contraband writings "expressing inflammatory political,
racial, religious or other views or beliefs . . ." Finally, Rule
2402(8) provided that inmates "may not send or receive letters
that pertain to criminal activity; are lewd, obscene, or defamatory;
contain foreign matter, or are otherwise inappropriate. 9 5

After voicing the traditional concerns that the task of running
prisons is herculean and complex, the Court affirmed the view that
judicial restraint must be foregone when valid constitutional claims
arising from either state or federal prisons were presented. 96 While
deliberately sidestepping the specific question of the extent to which
an individual's right of free speech survives incarceration, the Mar-
tinez Court seized upon the fact that in the case of direct personal
correspondence censorship of inmate mail implicated the rights of
"free" persons. 97

Following its focus on the rights of free persons implicated by
prisoner mail censorship, the Court turned to cases dealing with the
incidental restriction of first amendment liberties imposed in fur-
therance of legitimate governmental activities, citing Tinker v. Des
Moines Independent Community School District,9 Healy v. James,99

and United States v. O'Brien. 100 From these cases, the Court for-
mulated a two part rule:

First, the regulation or practice in question must further an
important or substantial governmental interest unrelated to the
suppression of expression. Prison officials may not censor inmate
correspondence simply to eliminate unflattering or unwelcome
opinions or factually inaccurate statements. Rather, they must
show that a regulation authorizing mail censorship furthers one
or more of the substantial governmental interests of security,
order, and rehabilitation. Second, the limitation of First Amend-
ment freedoms must be no greater than is necessary or essential
to the protection of the particular governmental interest in-
volved. 0 1

Applying this test, the Martinez Court affirmed the district
court's decision invalidating the restrictions because the regulations

95. Id. at 399-400 (footnotes omitted).
96. Id. at 404-05.
97. Id. at 408.
98. 393 U.S. 503 (1969).
99. 408 U.S. 169 (1972).

100. 391 U.S. 367 (1973).
101. Martinez, 416 U.S. at 413-14.
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fairly invited prison officials and employees to apply their own
personal prejudices and opinions or standards for prison mail cen-
sorship. 0 2 Additionally, there was no showing of a valid relationship
to a valid penological concern, therefore, the department's regulations
authorizing censorship of prisoner mail were broader than any legit-
imate interest that penal administration necessitated.10 3

The Court adopted the minimal due process safeguards devised
by the district court requiring that: (1) a rejection notice in writing
be sent to the sender; (2) the author must be given reasonable
opportunity to protest; and (3) review of the decision be made by
some prison official other than the original disapprover.104 Although
the test appears to require strict scrutiny, under the second part of
the test, the Court added that prison officials need not show to a
"certainty" that problems would arise from the failure to censor a
particular letter but only that a regulation or practice be generally
necessary to protect a legitimate governmental interest.' °5 The equiv-
ocal nature of the opinion left uncertain the appropriate standard of
review when only inmates were involved or mass mailings such as
magazines were the subject of censorship.' °6

In 1974, the Court handed down Pell v. Procunier,0 7 where
inmates of the California Department of Corrections challenged on
first and fourteenth amendment grounds regulations which prohibited
face-to-face interviews between news media representatives and in-
dividual inmates. 0 8 Writing for the Court, Justice Stewart concluded
that the rights of neither group were infringed upon. 1° 9 The Court
reasoned that the availability of alternative means of access to the
media by inmates rendered the regulations a minimal infringement
of the inmates' rights at best."10 As for the media, the Court held
that their first amendment rights were not infringed upon because
they were not being denied a form of access that was available to

102. Id. at 415.
103. Id. at 416.
104. Id. at 417-19.
105. Id. at 414.
106. Id. at 408 n.ll.
107. 417 U.S. 817 (1974).
108. Id. at 819-21.
109. Id. at 834-35.
110. Id. at 823-25.
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members of the general public."' In adjudicating the claims of the
inmates, the following analysis was set forth:

"[L]awful incarceration brings about the necessary withdrawal or
limitation of many privileges and rights, a retraction justified by
the considerations underlying our penal system." In the First
Amendment context a corollary of this principle is that a prison
inmate retains those First Amendment rights that are not incon-
sistent with his status as a prisoner or with the legitimate peno-
logical objectives of the corrections system. Thus, challenges to
prison restrictions that are asserted to inhibit First Amendment
interests must be analyzed in terms of the legitimate policies and
goals of the corrections system .... 12
In the opinion of the Court, the restrictions were valid in light

of the prison administration justifications that limiting personal con-
tact to those with whom the inmate had a personal or professional
relationship aided rehabilitation while keeping visitations at a level
which would not compromise institutional security." 3 Although Pell
did not deal specifically with mail restrictions, it sheds some light on
the proper analysis of prisoner first amendment claims. The Court
clearly dispelled the "civil death" sentiment regarding prisoner rights,
although the balance is left weighted in favor of prison officials.
This is evidenced by the Court's statements that "[they] would find
the availability of such alternatives unimpressive if they were sub-
mitted as justification for governmental restriction of personal com-
munication among members of the general public"'

1
4 and that

deference should be given to the expert judgment of correction
officials in the absence of substantial evidence in the record that
prison officials have exaggerated their response to a valid penological
concern." 5 Pell indicated that the degree of scrutiny used in Martinez
might not apply in a pure prisoner rights case.

Three years later, in Jones v. North Carolina Prisoners' Labor
Union, Inc. , 1

16 the Court upheld the actions of prison officials in
prohibiting inmates from soliciting membership in a prisoners' union,

111. Id. at 829-32.
112. Id. at 822 (citations omitted) (quoting Price v. Johnston, 334 U.S. 265, 285 (1948)).
113. Id. at 827.
114. Id. at 825.
115. Id. at 826. The Court further added that "[s]o long as reasonable and effective means

of communication remain open and no discrimination in terms of content is involved, we
believe that, in drawing such lines, 'prison officials must be afforded latitude.' " Id.

116. 433 U.S. 119 (1977).
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barring all meetings of the union, and refusing delivery of packets
of union publications mailed in bulk to other inmates for redistri-
bution.' 17 In the Court's opinion, first amendment mail rights them-
selves were not involved, only the cost savings and convenience
available through bulk mailings." 8 The ban on bulk mailing did not
extend to individual mailings to individual inmates. 119 The basis for
the entire opinion was the concern that an established prisoners'
union operating in an adversary role would clearly be detrimental to
order and security within the prison.120 Although it is only a minimal
mail rights case, Jones is frequently interpreted by lower federal
courts to support a restrictive view of prisoner mail rights.

Two years after Jones, the Supreme Court further refined the
analysis applied to prison rules and regulations in Bell v. Wolfish.' 2'

The refinement consisted of four principles. First, "convicted pri-
soners do not forfeit all constitutional protections by reason of their
conviction and confinement in prison.' '

1
22 Second, just because pri-

soners "retain certain constitutional rights does not mean that these
rights are not subject to restrictions and limitations .... There must
be a 'mutual accommodation between institutional needs and objec-
tives and the provisions of the Constitution that are of general
application.' ",123 A convicted prisoner retains only those rights that
are not inconsistent with the legitimate penological objectives of the
corrections system. 24 Third, "maintaining institutional security and
preserving internal order and discipline are essential goals that may
require limitation or retraction of the retained constitutional rights"
of convicted prisoners. 2 5 Last, prison officials should be accorded
"wide-ranging deference . . . in the absence of substantial evidence
in the record to indicate that the officials have exaggerated their
response to considerations of maintaining institutional order, security
and discipline."' 2 6

117. Id. at 121.
118. Id. at 130-31 n.6.
119. Id.
120. Id. at 126-29, 131-33.
121. 441 U.S. 520 (1979).
122. Id. at 545.
123. Id. at 545-46 (quoting Wolff v. McDonnell, 418 U.S. 539, 556 (1974)).
124. Id. at 546.
125. Id.
126. Id. at 547-48 (quoting Pell v. Procunier, 417 U.S. 817, 827 (1974)).
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The Bell Court had before it a claim by federal prisoners that
the "publishers-only" rule, which disallowed the receipt of all hard-
back books unless they were sent directly from a bookstore, publisher
or book club, violated their first amendment rights. 127 Applying the
four principles, the Bell Court upheld the rule accepting as fact the
prison official's argument that the rule was necessary because of the
security problems posed by the probable smuggling of money, drugs,
weapons, and other contraband within hardback books from other
sources. 12 In the opinion of the Court, the rule was a reasonable
time, manner and place restriction which was necessary to further a
significant governmental interest and which operated in a neutral
fashion without regard to content.' 29 Bell helped clarify the proper
analysis in this area somewhat; however, a definitive standard of
scrutiny applicable in such cases remained to be declared.

Turner v. Safley, 30 handed down in 1987, declared the level of
scrutiny to be applied when an inmates' rights are affected and
represents a sharp limitation upon the protection given a prisoner's
constitutional rights. The Safley Court stated that a prison regulation
infringing solely upon an inmate's rights need only meet a rational
relationship test in order to pass constitutional muster., In Safley,
the Eighth Circuit had upheld the application of strict scrutiny review
to inmate mail and marriage regulations of the Missouri Division of
Corrections as applied at Renz prison, citing Martinez and Pell for
the implicit assumption that rights not inconsistent with the fact of
incarceration or penological objectives merit strict scrutiny. 3 2 Safley
challenged that portion of the correspondence rule which permitted
correspondence between inmates who were non-family members only
at the discretion of the inmates' classification/treatment teams.'33 The
inmate correspondence rule in pertinent part stated:

Correspondence with immediate family members who are inmates
in other correctional institutions will be permitted. Such corre-
spondence may be permitted between non-family members if the

127. Id. at 528, 549-50.
128. Id. at 550-52.
129. Id. at 551-53.
130. __ U.S. __ , 107 S. Ct. 2254, 96 L. Ed. 2d 64 (1987).
131. Id. at -, 107 S. Ct. at 2261, 96 L. Ed. 2d at 79.
132. 777 F.2d 1310, 1313 (8th Cir. 1985), aff'd in part, -U.S. __ , 107 S. Ct. 2254,

96 L. Ed. 2d 64 (1987).
133. Id. at 1308.
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classification/treatment team of each inmate deems it in the best
interest of the parties involved. Correspondence between inmates
in all divisions will be permitted concerning legal matters. 13 4

In theory, the team was to use psychological reports, conduct
violations, and progress reports of the inmate in making a decision
whether to allow mail; testimony indicated, however, that the files
were not consulted on each occasion due to the team's familiarity
with the inmates.135 The regulation's application was based on prior
approval or disapproval of the particular inmates involved rather
than individual review of each piece of mail. 13 6 The district court, in
its findings of fact, noted that "the rule as practiced [at Renz] is
that inmates may not write non-family inmates," and that corre-
spondence had been denied between married inmates and those who
desired to maintain a friendship. 1 7 The prison officials argued that
this censorship was necessary because Renz was a minimum security
prison without guard towers and walls, thereby making interception
of plans for escape, heading off riots and other disturbances a special
concern."' The prison officials, however, were unable to point to
any specific plans for escape which were carried out through utili-
zation of the mails, aside from speculation that an escape which had
occurred from a minimum security area must have been effected by
use of the mails. 39

The Supreme Court rejected outright the Eighth Circuit's con-
clusion that Martinez, Pell, Jones, and Bell required that strict
scrutiny be applied and declared:

[W]hen a prison regulation impinges on inmates' constitutional
rights, the regulation is valid if it is reasonably related to legitimate
penological interests. In our view, such a standard is necessary if
"prison administrators . . . and not the courts, [are] to make the
difficult judgments concerning institutional operations."' 4

0

In support of this contention, the Court pointed out that in none of
its "pure" prisoners' rights cases was a standard of heightened

134. Id.
135. Id. at 1308-09.
136. Id. at 1308.
137. Id. at 1309.
138. Id.
139. - U.S. at -, 107 S. Ct. at 2270-71, 96 L. Ed. 2d at 90-91 (Stevens, J.,

dissenting).
140. - U.S ... 107 S. Ct. 2254, 2261, 96 L. Ed. 2d 64, 79 (quoting Jones,

433 U.S. 119 (1977)).
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scrutiny applied. 141 The Court then elaborated on what factors indi-
cated that a regulation was reasonable. First, a "valid rational
connection" between the prison regulation and the affected govern-
ment interest is necessary. 42 Second, the availability of other alter-
natives by which inmates may exercise the right in issue is another
indication of reasonableness. 143 Third, the impact accommodation of
the asserted constitutional right will have on guards and other inmates
and on the allocation of prison resources in general must be consid-
ered. 144 Fourth, the absence of other ready alternatives indicated that
a regulation is reasonable; however, alternatives are only viable if
they can be implemented at a de minimis cost to valid penological
interests. 45 Applying these factors, the Court concluded that the
record clearly demonstrated that the regulation was reasonably related
to a legitimate security interest.'4 The facts in the record are ex-
tremely important in a case such as this which essentially requires a
balancing of interests. The resulting standard of review in Safley
simply clarifies what Bell left unsaid regarding the precise degree of
scrutiny applied in a pure prisoners' rights case.

Safley is the law of the land and mandates a rational relationship
test be applied to the challenged rule or practice. The case in reality
is an attempt by the Court to constrain lower courts which it feels
are being overly aggressive in prison matters. It is clear that this case
represents a major retrenchment; however, most of the prisoner suits
over mail restrictions will merit no less than strict level scrutiny under
Martinez because in most instances the rights of "free" persons are
implicated.

The next section will examine how the lower federal courts have
applied the principles announced by the Supreme Court in the area
of a prisoner's right to use the mails. The material is arranged
topically by the nature of the litigation and only those circuit's with
any appreciable case law are given treatment.

III. THE JURISPRUDENCE OF THE CIRCUITS
As a general proposition inmates have the right to send and

receive information subject to certain limitations. Prison officials,

141. Id. at , 107 S. Ct. at 2260-61, 96 L. Ed. 2d at 76-78.
142. Id. at , 107 S. Ct. at 2262, 96 L. Ed. 2d at 79.
143. Id. at , 107 S. Ct. at 2262, 96 L. Ed. 2d at 79.
144. Id. at , 107 S. Ct. at 2262, 96 L. Ed. 2d at 79-80.
145. Id. at , 107 S. Ct. at 2262, 96 L. Ed. 2d at 80.
146. Id. at , 107 S. Ct. at 2262-63, 96 L. Ed. 2d at 80.
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for example, may inspect or censor prisoner correspondence without
violating constitutional rights if the action advances a legitimate
interest in security, order, or rehabilitation. 47 Therefore, in most of
the cases the prisoner is arguing that the challenged practice or policy
is overbroad rather than inherently unconstitutional.

A. Inmate-to-Inmate Mail

Turner v. Safley firmly established the standard of review in a
purely prisoners' rights cases as being that of "reasonable relation-
ship" or the minimum level. The decision cleared up a split of
authority that existed between the Eighth Circuit and the Fourth
Circuit.

Vester v. Rogers,'48 handed down in 1986 by the Fourth Circuit,
foreshadowed the result later reached by the Supreme Court in
Safley. 49 Vester, an inmate of the Virginia Department of Correc-
tions, desired to correspond with another inmate with whom he
shared an interest in certain legal issues.5 0 This correspondence was
denied pursuant to Guideline 851 (DGL 851) providing that,
"[c]orrespondence shall not be permitted with inmates serving sen-
tences in other institutions under the authority of the Department of
Corrections unless the Wardens/Superintendents of the involved in-
stitutions determine that such correspondence is in the best interest
of both inmates and the institution."'' The district court held that
DGL 851 was a reasonably drawn regulation intended to protect a
legitimate state interest and was in conformance with the standards
of Procunier v. Martinez.5 2 Vester's primary argument on appeal
was that strict scrutiny review was required by Martinez in this
case.153

The Vester court went on to synthesize its own two-part test
after noting that this question had not been settled by the Supreme
Court. i14 First,

147. Procunier v. Martinez, 416 U.S. 396 (1974).
148. 795 F.2d 1179 (4th Cir. 1986), cert. denied, -.U.S. __ , 107 S. Ct. 3189, 96 L.

Ed. 2d 677 (1987).
149. See supra notes 130-46 and accompanying text (discussion of Safley).
150. 795 F.2d at 1180.
151. Id.
152. Id.
153. Id. at 1180-81.
154. Id. at 1181.
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[iif a penal regulation either intrudes upon the first amendment
right's of non-prisoners or constitutes a total denial of an inmate's
right of free speech, including any possible means of exercising
that right, then the state must satisfy the [Martinez] strict scrutiny
requirement. The burden of demonstrating both the substantial
state interest and the absence or a less restrictive alternative rests
upon the proponent of the rule. 55

Second, "if however the rule operates only as a limitation on a
prisoner's first amendment rights, then the judicial deference nor-
mally accorded prison officials will in most instances defeat a claim
of overbreadth."' 5 6 Furthermore, the Fourth Circuit held that "[the
court's inquiry is directed not toward whether the state has demon-
strated an absence of less restrictive alternatives but whether the
inmate challenging the regulation has shown by substantill evidence
that the state has exaggerated its response to an institutional prob-
lem."'15 7 In the opinion of the court Vester failed to prove the
regulation was an exaggerated response to the state's interest in
maintaining institutional security.' 8

Applying this test, the court held that the prison regulation did
not operate as a complete denial nor did it affect the rights of "free"
persons.15 9 Therefore, it operated as a neutral time, place and manner
regulation to be upheld because it was rationally related to a legiti-
mate penological objective.' 60 The prison officials argued that the
restriction was necessary to reduce tension in the institution and
restrict the flow of communication relating to unlawful .activity. 6

1

The court brushed aside Vester's arguments that the prison's genuine
concerns could be met by a letter-by-letter censorship or a rule
limiting only those prisoners specifically identified as security threats
and concluded that the availability of less restrictive means was
irrelevant where a prison regulation limits rather than denies a
constitutional right. 162

The result in Vesters is not disturbed by Safley 163 although the
standard of review is overruled. It appears that the standard an-

155. Id. at 1182.
156. Id. at 1182-83.
157. Id. at 1183.
158. Id.
159. Id.
160. Id.
161. Id.
162. Id.
163. - U.S. __ , 107 S. Ct. 2254, 96 L. Ed. 2d 64 (1987).
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nounced in Safley'6 precludes any higher scrutiny other than a
rational relationship, and the various factors announced in Safley 65

could be interpreted in such a fashion as to give it greater or lesser
impact. In most of the first amendment mail cases, the rights of free
persons are involved, which would then take them out of the Safley
rule and leave them under the Martinez standard.' 66

B. Restrictions on Receipt of Publications

1. The Second Circuit

In 1976, two years after Procunier v. Martinez6 7 and Pell v.
Procunier,'68 suit was brought by a Connecticut state prison inmate
in Cofone v. Manson169 challenging the screening procedures for
incoming mail. Primarily at issue were the rejection criteria and the
appeals process for rejected publications. 70 Thus, the district court
was faced with a question on censorship of mass mailings, a question
specifically left open by the Supreme Court. 171

The district court in Cofone held initially that Martinez did not
control the case explicitly because there were no prisoner correspon-
dence rights to rely upon, and secondly, that mass mailings were
involved here instead of individual letters. 72 However, the district
court was quick to find that censorship of incoming publications
burdened "freedom of the press" thereby implicating the rights of
"free" persons.173 The publications were deemed to pose less of a
security threat than regular individual letters because they were
impersonal publications of general circulation open to inspection and
even subscription by the prison administration. 74 For the aforemen-
tioned reasons, the Cofone court held that the minimum standards
of Martinez did apply. '75

164. See supra text accompanying note 140.
165. See supra text accompanying notes 142-48.
166. See supra note 101 and accompanying text.
167. 416 U.S. 396 (1974).
168. 417 U.S. 817 (1974).
169. 409 F. Supp. 1033 (D. Conn. 1976).
170. Id. at 1036.
171. Id. at 1038-39.
172. Id.
173. Id. at 1039 (citing Grosjean v. American Press Co., 297 U.S. 233, 248-50 (1936)).
174. Id.
175. Id.
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The Cofone court then turned to the rejection criteria used to
screen incoming mail. Four criteria were found defective when the
court applied the two-pronged test of Martinez which required that
a justifiable governmental interest be served, and that the restriction
be no greater than necessary, even after considering the leeway prison
officials must have in overseeing the institution. 76 The rejected
criteria allowed censorship of publications which: "(3) advocate
disruption within institutions or in the community; (4) have demon-
strably caused disruption within institutions or in the community; (5)
advocate racial, religious or nationality hatred; [or] (9) obstruct
rehabilitative objectives."' 7 Criteria (3) and (4) were found to be
impermissibly broad in that behavior that was disruptive but posed
no real threat to prison security or order would be reached. 7 8 Criteria
(5) fell for similar reasons on the basis that it was not drawn to
reach only material that might be thought to encourage violence, 79

while (9) was found to be the most objectionable in that prison
officials were allowed free rein to apply their own subjective personal
prejudices concerning rehabilitation. 180

The appeals process failed to pass muster because it did not
require that notice of rejection and specific reasons therefore be given
to the addressee. 8' Furthermore, the district court held that under
the first amendment, every publication received at the prison is
presumptively entitled to admission.'8 2 Rejection of an individual
publication, in the court's opinion, was permissible only when a
tangible threat of more than negligible imminence to the order and
security of the prison was posed, and that the burden of proving up
such a threat rested on the prison officials.' 83

2. The Fifth Circuit

The leading case in the Fifth Circuit is Guajardo v. Estelle,184

which involved a sweeping review of the mail restrictions imposed in

176. Id. at 1040-41.
177. Id. at 1040.
178. Id. at 1040-41.
179. Id.
180. Id.
181. Id.
182. Id.
183. Id.
184. 580 F.2d 748 (5th Cir. 1978).
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the Texas Department of Corrections. In the case of publications,
the prison officials in Guajardo were primarily concerned with those
that they considered detrimental because of a general advocacy of
prisoners' rights and those that were sexually oriented. 185 The regu-
lations invalidated by the court allowed censorship of statements that
"unduly complain" or "magnify grievances," express "inflammatory
political, racial, religious or other views" and material deemed "de-
famatory" or "otherwise inappropriate."l The Guajardo court eas-
ily found the regulations invalid under Martinez. 17 The court held
that publications may not be censored merely because they contain
criticism of prison authorities; however, portions containing infor-
mation on the manufacture of explosives, weapons, or drugs may be
censored.18 Additionally, portions that a reasonable person would
regard as being written solely to communicate information leading
to the breakdown of prisons through inmate disruptions such as
strikes or riots may be censored while publications advocating the
legitimate use of prison grievance procedures or that urge prisoners
to contact public representatives about prison conditions may not be
censored. 18 9

Pornographic publications could be censored regardless of whether
they were obscene.' 90 This holding was necessary, in the opinion of
the court, due to the environment and type of audience into which
it would be received.' 9' The introduction of such material into the
prisons, in the court's view, would exacerbate an existing problem
involving homosexual behavior, thus implicating a legitimate peno-
logical interest in rehabilitation.'9 2 However, before a publication
could be denied, the specific issue in question would have to be
reviewed and a specific factual determination be made that the
publication would encourage deviate, criminal sexual behavior, and
thus be detrimental to prisoner rehabilitation. 93 Prisoners, however,

185. Id. at 760.
186. Id. at 760-61; accord McNamara v. Moody, 606 F.2d 621 (5th Cir. 1979), cert. denied,

447 U.S. 929 (1980).
187. 580 F.2d at 761.
188. Id.
189. Id.
190. Id. at 762.
191. Id.
192. Id.
193. Id.
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were entitled to notice of refusal and reasons therefore, reasonable
opportunity to challenge the initial decision, and review by an im-
partial party.' 94

3. The Sixth Circuit

In Brooks v. Seiter, 95 the Sixth Circuit Court of Appeals re-
viewed the dismissal of an inmate suit alleging that prison officials
withheld pamphlets and magazines to which he held subscriptions,
in violation of the first amendment.196 The regulations in question
allowed prison officials to withhold materials if they were "obscene"
or "inflammatory.' '

1
97 The district court dismissed the claim as

frivolous whereupon the court of appeals vacated and remanded,
holding that an important state interest in security, which creates a
valid basis for deferring to rational judgments of prison officials
regarding the necessity of restricting certain constitutional liberties,
presented no basis for a federal court to abstain from hearing a
colorable constitutional claim. 98

Two years later, the Sixth Circuit, in Espinoza v. Wilson,199

reviewed the summary judgment given in favor of prison officials
involving the censorship of certain homosexual publications to which
inmates held subscriptions. 2

00 The prison withheld the publications in
question after classifying them as security risks and that classification
was the sole issue on appeal. 20 1 The publications were withheld after
an individual determination on the merits that they advocated or
legitimated a homosexual lifestyle. 20 2

The warden testified that certain homosexual publications were
withheld in the interest of inmate safety and that allowing receipt of
such publications would create a potential security danger at the
prison.23 The court of appeals, following the same rationale as the
district court, affirmed.2w The Espinoza court acknowledged that the

194. Id. n.10.
195. 779 F.2d 1177 (6th Cir. 1985).
196. Id. at 1178.
197. Id.
198. Id. at 1178-79, 1181.
199. 814 F.2d 1093 (6th Cir. 1987).
200. Id. at 1094.
201. Id.
202. Id. at 1095.
203. Id. at 1095-96.
204. Id. at 1098-99.
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safety of the individual inmate did not support the restriction because
Espinoza was openly gay, therefore, withholding of the publications
would not prevent him from being identified as homosexual. 205 The
Espinoza court affirmed because the warden was able to show that
homosexual activity had presented security problems and, therefore,
publications advocating homosexuality did pose a tangible potential
threat to prison security. 2

0
6 The court deferred to the warden's

expertise in this area and noted that he had withheld only ten percent
of the homosexually related materials received. 207

4. The Eighth Circuit

The Eighth Circuit, in Wiggens v. Sargent,2° dealt with inmates'
claims that prison officials refused to allow them to receive religious
literature and to correspond with religious leaders, in violation of
their first amendment rights. 2

0
9 The appeals court remanded for a

determination as to whether the inmates' beliefs in white supremacy
were religious and thus entitled to first amendment protection. 210 The
Wiggens court held that regardless of whether the inmates objected
on religious or free speech grounds, they enjoyed the limited right
to receive mail from persons outside of prison subject to restriction
to the extent clearly necessary to protect the government's interest in
security and order within the prison. 21 1

One year later in 1986, Travis v. Norris212 reviewed the decision
of prison officials at a maximum security unit of the Arkansas
Department of Correction to confiscate and withhold as contraband
a publication entitled "Gorilla Law. ' 21 a Warden Norris testified that
the publication was labeled contraband because it advocated violence
and depicted prison life as a constant struggle between inmates and
prison officials thereby threatening security and rehabilitation. 2 4 The

205. Id. at 1098.
206. Id. at 1098-99. A recent burning of a homosexual inmate and the murder of another

were linked to homosexual activity. Id.
207. Id.
208. 753 F.2d 663 (8th Cir. 1985).
209. Id. at 664.
210. Id. at 666-67.
211. Id. at 667.
212. 805 F.2d 806 (8th Cir. 1986).
213. Id. at 807.
214. Id.
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court commented that "[alside from openly inviting and encouraging
prisoners to abuse the judicial process, Gorilla Law expresses attitudes
that are diametrically opposed to the goal of rehabilitation, '2 5

therefore, this was a valid restriction pursuant to a legitimate state
interest.

216

The receipt of mail may even be further restricted when a
prisoner is being punished for violating prison rules in order to make
disciplinary detention less pleasant, thus deterring future conduct.
The Eighth Circuit, in Gregory v. Auger,2 7 upheld restrictions limi-
ting the receipt of mail to that portion of first class mail which was
of a personal, legal, or religious nature to an inmate in disciplinary
detention.218 The Fifth Circuit, in Daigre v. Maggio,2 9 arrived at the
same conclusion under basically the same facts. The courts, when
reviewing the decision of prison officials to withhold a publication,
uniformly uphold the decision where a tangible threat to security,
order, or rehabilitation is posed. This is an area where the courts
are more inclined to exercise deference. However, the outcome of
litigation in this area is still heavily dependent on the facts of the
specific case.

C. The Receipt of Nude Photos Through the Mails

1. The Sixth Circuit

In Hunter v. Koehler,220 an inmate of the Michigan Department
of Corrections filed suit charging that the confiscation of part of his
mail, specifically an illustrated catalogue of pornographic films en-
titled "Fantasy Images" and certain nude photos, violated his first
and fourteenth amendment rights. 221 The catalogue was withhled
pursuant to a prison policy prohibiting possession of published
materials or items depicting acts of homosexuality, sadism, violent
sexual practices, or unlawful sexual behavior because they were

215. Id. at 809.
216. Id.
217. 768 F.2d 287 (8th Cir.), cert. denied, 474 U.S. 1035 (1985).
218. Id. at 289.
219. 719 F.2d 1310 (5th Cir. 1983).
220. 618 F. Supp. 13 (W.D. Mich. 1984).
221. Id. at 13.
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considered disruptive to institutional order and security. 222 The nude
photos were contraband under a policy that prisoners were not
permitted to possess nude photos taken with a home-type camera. 223

The rationale behind the policy was that by preventing the receipt
of nude photos of wives or girlfriends, serious disruption resulting
from someone else other than the intended recipient viewing them,
would be averted. 224 Thus, commercial nude photos were allowed but
not home-type photos of the same genre. The Hunter court held that
the decision of the prison board that receipt of such publications
would have a detrimental effect on rehabilitation or security was well
within their discretion, noting that all due process concerns were
satisfied.

225

2. The Seventh Circuit

In Aikens v. Jenkins,226 the Seventh Circuit Court of Appeals
considered the constitutionality of statewide prison censorship regu-
lations promulgated by the Indiana Department of Corrections, pro-
viding for the censorship of "material of a sexual nature. ' 227 The
Aikens court applied the rationale of Procunier v. Martinez228 and
determined that the following language in the regulation was over-
broad: "[p]hotographs or paintings of nudes in a publication do not
per se, preclude the publication from being permitted in the institu-
tion, if the photos or painting are supportive or incidental to a theme
not designed primarily to arouse sexual desires. ' 229 The court rea-
soned that the language allows nude pictures if they are "supportive
or incidental" to a nonprurient theme, yet nude pictures or paintings
standing by themselves, without any supporting theme may be un-
necessarily excluded by the censor. 2 0

222. Id. at 14-16.
223. Id.
224. Id. at 16; accord Trapnell v. Rigbsy, 622 F.2d 290 (7th Cir. 1980); Carpenter v. South

Dakota, 536 F.2d 759 (8th Cir. 1976), cert. denied, 431 U.S. 931 (1977).
225. 618 F. Supp. at 17.
226. 534 F.2d 751 (7th Cir. 1976).
227. Id. at 756.
228. 416 U.S. 396 (1974).
229. Id. at 756.
230. Id.
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3. The Ninth Circuit

In Pepperling v. Crist,23' regulations concerning nude photos that
were nearly identical to those in Hunter23 2 were analyzed. The prison
rule prohibited the receipt of nude photographs of wives and girl-
friends on grounds that the photos were highly charged emotionally
and often resulted in violent fights among inmates. 233 The Pepperling
court determined that the prison had failed to substantially justify
the censorship of sexually explicit, nonobscene materials and thus
the regulation was too broad. 2 4 Furthermore, the court stated,
"[p]rison officials have no legitimate governmental interest in im-
posing their own standards of sexual morality on the inmates" and
suggested that requiring that nude photos of wives and girlfriends
not be publicly displayed would be a less restrictive alternative. 2

1"

The circuit court decisions support the view that prison officials may
ban or restrict the display of nude photos if they are able to point
to a tangible adverse effect on rehabilitation or security. Prison
prohibitions are more likely to be upheld if obscene material is
involved or the material is not personal in nature as in the case of
nude photographs of wives or girlfriends. This poses an interesting
question in that Miller v. California23 6 provided the "community
standard" for obscene materials, but what should be considered the
"community standard" for nonobscene materials among felons who
have lost the right to vote? 237

D. The Publisher's-Only or Package Rule

The "publisher's-only" rule-that all hardback books be sent
directly from a bookstore, book club, or publisher to the prison in
order to avoid the smuggling of contraband-was upheld by the

231. 678 F.2d 787 (9th Cir. 1982).
232. Hunter v. Koehler, 618 F. Supp. 13 (W.D. Mich. 1984).
233. 678 F.2d at 790. The court noted that the prison officials did allow prisoners and

their wives to exchange sexually explicit letters. Id.
234. Id. at 790-91.
235. Id.
236. 413 U.S. 15 (1973).
237. Guajardo v. Estelle, 580 F.2d 748 (5th Cir. 1978), supports the proposition that

nonobscene material may be banned due to the special considerations of prison life. See supra
text accompanying notes 184-94.
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Supreme Court in Bell v. Wolfish. 2
1
8 Consequently, litigation involv-

ing the rule is rare; nonetheless, a few cases exist.

1. The Sixth Circuit

In Spruytte v. Walters,23 9 an inmate brought suit against prison
officials on due process grounds because they denied receipt of a
paperback dictionary sent to him by his mother. 24

0 The prisoner was
able to state a valid cause of action only because Michigan allowed
inmates to receive books which did not threaten security, therefore,
Spruytte was able to proceed on an entitlement theory. 24 ' Spruytte
succeeded because prison officials did not make a specific determi-
nation that the dictionary posed a threat to prison security before
rejecting it.242

2. The Seventh Circuit

In Jackson v. Elrod,2 43 a pretrial detainee brought suit against
jail officials for denying him access to self-help books on alcoholism
pursuant to the "publishers-only" rule. 244 Jackson even went as far
as to have the hard covers torn off the books before they were sent
by Alcoholics Annonymous and others in order to receive them. 245

Under the circumstances, Jackson was able to prevail because the
record was replete with arbitrary and capricious treatment by jail
personnel.246

E. Reading and Opening Outgoing/Incoming Mail

Prison officials, as a general proposition, may open and read
incoming and outgoing correspondence and censor it, as long as clear
standards exist to prevent the use of unfettered discretion on the
part of prison personnel. The reason being, security and order within

238. 441 U.S. 520 (1979). The Court noted that the rule is a reasonable time, place, and
manner regulation that is necessary to serve a significant government interest. Id. at 548-49.

239. 753 F.2d 498 (6th Cir. 1985), cert. denied, 474 U.S. 1054 (1986).
240. Id. at 500-01.
241. Id. at 504-08.
242. Id. at 508-09.
243. 655 F. Supp. 1130 (N.D. Ill. 1987).
244. Id. at 1132-33.
245. Id.
246. Id. at 1132-35.
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the prison may obviously be furthered by discovery of unlawful
activity.

1. The Sixth Circuit

The Sixth Circuit Court of Appeals, in Martin v. Kelley,2 47 upheld
regulations of the Ohio Department of Corrections allowing censor-
ship of incoming mail upon a reasonable belief that the written
contents of the nonlegal mail may present a "clear and present
danger to institutional security." 2 The phrase "clear and present
danger" was defined elsewhere in the Ohio Administrative Code and
prevented a vagueness challenge. 249 Notwithstanding that, however,
the court found that due process had not been satisfied as required
by Procunier v. Martinez.20 The practice of mail censorship itself
was not overbroad because the regulation was narrowly tailored to
a legitimate penological interest in security and order. 251

2. The Seventh Circuit

The Seventh Circuit, in Gaines v. Lane,2 2 reached a similar
result; however, the case raised an interesting split of authority
between the Fifth and Seventh Circuits regarding the-treatment of
media mail. 253 The Gaines court held that media mail need not be
granted privileged status in that the inmates had alternative avenues
of communication available.254 The Fifth Circuit, in Guajardo v.
Estelle,255 had granted privileged status to media mail in order to
insure accurate and effective reporting by news media since the
interests of the public and the inmates were at stake. 2 6 The Guajardo
court noted that if prison officials had reason to believe a prisoner
or particular media representative was using the mail to violate the
law or threaten security the officials could, upon a showing of

247. 803 F.2d 236 (6th Cir. 1986).
248. Id. at 240.
249. Id. at 242.
250. Id. at 243-44 (relying on Martinez, 416 U.S. 396 (1974)).
251. Id. at 242.
252. 790 F.2d 1299 (7th Cir. 1986).
253. See Guajardo v. Estelle, 580 F.2d 748 (5th Cir. 1978).
254. 790 F.2d at 1307.
255. 580 F.2d 748 (5th Cir. 1978).
256. Id. at 759.
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probable cause, obtain a search warrant to open and read the mail.2"

IV. CONCLUSION

No prisoner is completely immune from the censorship powers
of prison officials because of his status as an inmate and because of
the prison's legitimate goals of institutional security, order, and
rehabilitation. The degree of protection accorded a prisoner's right
to use the mail turns on two criteria: first, whether he is depending
on his own rights-a pure "prisoner" case, or the rights of free
persons as well-a "prisoner-plus" case; second, whether the in-
fringement of mail rights resulted from mere negligence on the part
of prison personnel.

The distinction between "prisoner" and "prisoner-plus" cases
is important because it dictates the standard of review. Turner v.
Safley2'58 states that a prison policy or practice challenged by an
inmate alone need only pass a "reasonableness" or rational relation-
ship test. 259 Where the rights of free persons are implicated, Procunier
v. Martinez26° requires strict scrutiny. Obviously, the degree of scru-
tiny applied may have an impact upon the outcome. Regarding the
second criteria, Daniels v. Williams26' and Davidson v. Cannon262

hold that the protections of the fourteenth amendment due process
clause are not triggered by the negligent act of a prison official.
Therefore, a deprivation of mail rights resulting from negligence
states no federal cause of action.

A few rules of thumb may be gleaned from the cases. Censorship
will be upheld in a "prisoner" case upon proof that the particular
exercise of the mail rights poses a tangible threat to prison security,
order, or rehabilitation. In close cases, the tie goes to the officials.
"Prisoner-plus" cases demand strict scrutiny review although in a
close case, the tie goes to the prisoners because the rights of free
persons are implicated. Additionally, censorship triggers due process
safeguards requiring written notice along with reasons, reasonable
opportunity to protest, and review by a disinterested party.26a Finally,

257. Id.
258. - U.S. -, 107 S. Ct. 2254, 96 L. Ed. 2d 64 (1987).
259. Id. at , 107 S. Ct. at 2261, 96 L. Ed. 2d at 79.
260. 416 U.S. 396 (1974).
261. 474 U.S. 327 (1986).
262. 474 U.S. 344 (1986).
263. See supra text accompanying note 104.
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if the deprivation was simply the result of negligence, the state courts
and state law may present the only alternative.

The censorship powers of prison authorities, while not absolute
in any sense, have recently been given greater latitude by the Supreme
Court. This result has been a by-product of attempts to restrain
judicial aggressiveness in prison affairs. Although the author is not
an advocate of judicial activism, the impotent status of prisoners
presents a special case exception. Without some check on prison
officials, the old maxim that "power corrupts" and "absolute power
corrupts absolutely" is acted out, for prisoners' rights has seldom
been a popular cause.

Michael Knight


