
CIVIL PROCEDURE

by'Richard 0. Faulk*

I. PREFACE

Since I commenced these survey articles two years ago, we have
observed a new theme emerging in Fifth Circuit procedural jurispru-
dence. Although the theme was initially sounded in decisions regard-
ing the 1983 amendments to the Federal Rules of Civil Procedure, it
soon encompassed the entire range of procedural matters, even
permeating such disparate fields as summary judgment and appellate
sanctions.' As of this writing, the "public interest" factor in federal
dispute resolution is soundly entrenched, and its continued application
appears to be a matter of judicial routine. As a result, with a few
remarkable exceptions, this year's decisions demonstrate development
of existing principles, rather than creation of new doctrines. Of
course, many of these developments are noteworthy in their own
right, particularly in the areas of forum non conveniens2 and sanc-
tions,3 and analysis of such holdings confirms the Circuit's strong
commitment to lower court discretion and litigant accountability.

This article will review the year's developments in the area of
civil procedure. It addresses issues which involve special interest or
novel interpretations of law, but does not review decisions which
routinely applied established principles. Prior decisions of the Fifth
Circuit and other circuits are also discussed where they prove relevant
in analyzing current issues.

II. FORUM CHALLENGES

As in previous years, the problem of forum non conveniens
continued to dominate the Fifth Circuit's decisions on pre-trial mat-
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I. See Faulk, Civil Procedure - 1987 Fifth Circuit Survey, 18 TEX. TECH L. REV. 373
(1987); Faulk, Civil Procedure - 1986 Fifth Circuit Survey, 17 TEX. TECH L. REV. 455 (1986).

2. See infra notes 4-77 aid accompanying text.
3. See infra notes 78-110 and accompanying text.



TEXAS TECH LA W REVIEW

ters. In two major decisions, the court addressed the problem of
foreign citizens suing in federal courts and, in each case, elected to
avoid entanglement in distant disputes. The first decision, Syndicate
420 at Lloyd's London v. Early American Insurance Co.,4 involved
a complex series of disputes between various insurance companies.
In essence, this was a coverage dispute initiated by foreign insurers
and underwriters for declaratory judgment or, alternatively, indem-
nification in view of various alleged misrepresentations prior to policy
issuance. The originating insurer, a Lloyd's syndicate, sued in the
Eastern District of Louisiana.5 The initial defendants then initiated
a flurry of cross-claims. 6 As the litigation grew more complex, the
original parties joined still more parties, including the insurance
companies which had issued "errors and omissions" policies to the
insurance brokers involved in the controversy. 7 This remedy was
uniquely available in Louisiana because of the state's "Direct Action"
statute,' which permits suits directly against an insurance company
potentially liable by reason of an insured's coverage culpability. 9

Predictably, the new parties were disenchanted at joining this
morass of litigation and each moved for dismissal on numerous
grounds. 0 The only ground common to all parties was forum non
conveniens, under which the new parties alleged that the British
courts were more appropriate forums to litigate their accountability."
They noted that English law governed their liability and that a
declaratory judgment proceeding was already pending in England
regarding the identical controversy. 2 Based on these principal factors,
the district court granted the motions to dismiss, subject to four
conditions. 3 The conditions were accepted, and the claims were then

4. 796 F.2d 821 (5th Cir. Aug. 1986).
5. Id. at 825.
6. Id.
7. Id. at 826.
8. LA. Rav. STAT. ANN. § 22:655 (West 1978).
9. 796 F.2d at 826.

10. Id.
11. Id.
12. Id. at 826-27.
13. Id. at 827. The following conditions were imposed:

(1) The Movants were required to consent to suit in the English courts or, in the
alternative, to agree to actively pursue the suits instituted in London to resolve the
errors and omissions coverage dispute;
(2) If the Respondents desired to intervene in the London litigation, the Movants
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dismissed.' 4 The original parties then appealed to the Fifth Circuit.
In a characteristically colorful opinion by Judge Brown, the

Fifth Circuit affirmed the dismissal of this "hydra of litigation."' 5

According to the court, the district court properly applied traditional
rules in resolving the forum non conveniens issue.' 6 First and most
important, the court was required to determine whether "an adequate
and available alternative forum" existed for the dispute's resolution. 7

Secondly, if such a forum exists, the court must balance the "public
and private interest factors" set forth in the landmark Supreme
Court decision of Gulf Oil Corp. v. Gilbert.'8

The original parties strenuously objected to the district court's
finding that English courts were an adequate alternative forum. They
stressed that the unique remedy provided by the Louisiana Direct
Action statute would not be available in England and that certain
policy defenses foreclosed by that statute could be asserted in an
English action. 19 Essentially, they maintained that the loss of the
Louisiana remedy unduly prejudiced their case against the new parties
and that this prejudice justified a conclusion that England was not
an acceptable alternative forum. Judge Brown deftly rejected this
argument, holding that the difference between the remedies available
in Louisiana and England was "insufficient to render the British
forum inadequate. '" 20 According to the court, differences in substan-
tive law should not be given substantial weight unless a party "will
be deprived of any remedy or treated unfairly." ' 2' Since English law
clearly provided a remedy, albeit possibly more restricted than the
remedy available in Louisiana, the court held that the substantive
differences were not sufficiently compelling to justify a conclusion

were precluded from contesting their intervention;
(3) The Movants were also required to waive any jurisdictional defenses and any
defenses premised upon the statute of limitations; and
(4) The decision of the English court regarding liability under the errors and
omissions policies was to be binding on the Movants for all purposes.

Id.
14. Id.
15. Id. at 823.
16. Id. at 829,
17. Id.
18. 330 U.S. 501 (1947).
19. 796 F.2d at 828.
20. Id. at 829.
21. Id. (citing Piper Aircraft Co. v. Reyno, 454 U.S. 235, 255 (1981)).

19881



TEXAS TECH LAW REVIEW

that dismissal was not "in the interest of justice. ' 22 After reaching
this conclusion, the court applied the traditional Gulf Oil Corp. v.
Gilbert factors and affirmed the district court's dismissal with only
minor modifications.

23

The holding in Lloyd's is significant because it addresses one of
the chief "justifications" asserted by foreign plaintiffs seeking dam-
ages for extraterritorial wrongs in American courts, namely, that
their home forums do not provide legally adequate remedies. Al-
though the Supreme Court vaguely rejected this argument several
years ago in Piper Aircraft Co. v. Reyno,2 4 the Piper court's lack of
clarity has resulted in a rising tide of suits by foreign nationals, all
eager to convince overburdened American courts that their homelands
are, for all practical purposes, deaf to their pleas. Citizens of India
and Costa Rica have been among the most strident plaintiffs; how-
ever, to date, their claims have failed to survive forum non conveniens
challenges 25

Among the reported decisions, Lloyd's clarity is unique. It takes
a narrow construction of Piper's rule and holds that it is the existence
of a remedy in the alternative forum that governs the decision, not
its nature. 26 So long as the foreign courts recognize some legal remedy
for the wrong alleged by its citizen, and the remedy is not so vacuous
as to be meaningless, district courts should defer to the foreign
forum.2 7 Under Lloyd's, this result occurs even when the foreign
courts recognize new defenses which, if proved, would defeat the
claim entirely. Viewed in this matter, it would indeed be a rare case
which justified retention because of differences in foreign law. As a
practical matter, it seems that such a case could only arise when the

22. 796 F.2d at 829 (citing Piper Aircraft, 454 U.S. at 255).
23. Id. at 830. The court added another condition which required the "willingness of the

English courts to permit the joinder or intervention" of all interested parties in the litigation.
Id. By adding this condition, the court merely "assure[d] the availability of the alternate
forum." Id.; see also Calavo Growers v. Belgium, 632 F.2d 963, 968 (2d Cir. 1980) ("[tlhe
doctrine of forum non conveniens presupposes that an alternative forum is available").

24. 454 U.S. 235, 247 (1981) (holding that unavailability of strict liability as a theory of
recovery did not render Scottish forum inadequate in products liability dispute).

25. See, e.g., In re Union Carbide Corp. Gas Plant Disaster at Bhopal, India, 634 F.
Supp. 842 (S.D.N.Y. 1986), cert. denied, - .U.S , 108 S. Ct. 199, -. L. Ed. 2d -

(1987). But see, Faulk, Civil Procedure - 1987 Fifth Circuit Survey, 18 TEX. TECH L. REv.
373, 376-77 n.24 (1987); Faulk, Civil Procedure - 1986 Fifth Circuit Survey, 17 TEx. TECH L.
REv. 455, 456 n.5 (1986) (Uruguay citizens' claims survived forum non conveniens challenge).

26. 796 F.2d at 829.
27. Id.
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foreign forum fails to provide any remedy at all or when it lacks
sufficient procedural guarantees to ensure a fair hearing of the
complaint. Although such nations obviously exist, their unreliability
or underdevelopment is likely to inhibit American business activity
within their borders. As a result of this decreased activity, suits
arising from such connections will probably be correspondingly rare.

Another major forum non conveniens decision concerned a
predictable legal maneuver of foreign plaintiffs ejected from the
federal courts and re-filing in state court to take advantage of less
stringent state forum non conveniens standards. This precise situation
arose in Exxon Corp. v. Chick Kam Choo,28 a maritime case involving
the death of a shipwright in Singapore. 29 In that case, a prior federal
case had granted summary judgment on certain claims and had
conditionally dismissed others on forum non conveniens grounds.30

The plaintiff promptly re-filed the same claims in a Texas state court.
The defendants then returned to the federal forum and filed an
independent action to enjoin the state court action as an interference
with its prior judgment.3 An angry district court granted the injunc-
tion and imposed sanctions on the plaintiff's counsel.3 2 The plaintiff
and her counsel then appealed to the Fifth Circuit, alleging that,
notwithstanding the federal court's prior judgment, she was not
precluded from filing a new action in Texas state court." According
to the plaintiff, Texas forum non conveniens rules set entirely dif-
ferent standards than those applicable in federal courts, and a prior
federal decision was not conclusive of her rights under Texas law.3 4

The basis for the plaintiff's argument was the Texas "Open
Forum" statute.35 According to the plaintiff's counsel, this statute

28. 817 F.2d 307 (5th Cir. May 1987), cert. denied, - U.S. ., 108 S. Ct. 343, _
L. Ed. 2d -_ (1987).

29. 817 F.2d at 309.
30. Id.
31. Id.
32. Id.
33. Id. at 310.
34. Id.
35. TEx. CIV. PRtc. & REM. CODE ANN. § 71.031 (Vernon 1986). The statute provides:

§ 71.031. Act or Omission Out of State (a) An action for damages for the death or
personal injury of a citizen of this state, of the United States, or of a foreign
country may be enforced in the courts of this state, although the wrongful act,
neglect, or default causing the death or injury takes place in a foreign state or
country, if:

19881
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requires Texas to "throw open its doors so as to become courthouse
to the world," ' 36 regardless of inconvenience to the court, witnesses,
or parties .7 Although this extreme construction has not been expressly
approved by the Texas Supreme Court, 3s the statute is nonetheless
susceptible to that interpretation.3 9 Relying on this broad reading,
the plaintiff asserted that the prior federal forum non conveniens
dismissal could not be res judicata in a Texas court because the
"Open Forum" statute raises a potentially dispositive legal issue
which was not fully litigated in the federal forum.40 Although the
Fifth Circuit generally found "no fault" in this logic, 4 1 it nevertheless
affirmed the district court's injunction, holding that the Texas statute
could not prevail over federal considerations in the maritime field.42

As a result, the Texas standards were preempted by the federal
interest in uniform forum non conveniens standards in maritime
cases.

In a lengthy analysis, Judge Gee stressed that states are powerless
to disrupt the uniformity requirements of United States maritime
law. State action in this sphere is constrained by a "reverse-Erie"
rule which mandates that state substantive remedies conform to
federal maritime standards.43 Although this rule is easily stated, its
application is somewhat more complex. Several factors must be

(1) a law of the foreign state or country or of this state gives a right to maintain
an action for damages for the death or injury;
(2) the action is begun in this state within the time provided by the laws of this
state for beginning the action; and
(3) in the case of a citizen of a foreign country, the country has equal treaty rights
with the United States on behalf of its citizens.
(b) All matters pertaining to procedure in the prosecution or maintenance of the
action in the courts of this state are governed by the law of this state.
(c) The court shall apply the rules of substantive law that are appropriate under
the facts of the case.

Id.
36. 8,17 F.2d at 314.
37. Id.
38. See Couch v. Chevron Int'l Oil Co., 672 S.W.2d 16 (Tex. App.-Houston [14th Dist.]

1984), writ ref'd n.r.e. 682 S.W.2d 534 (Tex. 1985) (per curiam). In its per curiam opinion,
the Texas Supreme Court expressly reserved judgment on the forum non conveniens issue
presented by the statute. 682 S.W.2d at 535.

39. 817 F.2d at 316.
40. Id.
41. Id.
42. Id. at 324-25.
43. Id. at 319.
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considered to determine whether a particular state law is preempted.
As Judge Gee noted, these factors include:

(1) Whether the state law contains a detailed scheme which "fills
a gap" in federal maritime law, such as the interpretation of
insurance contracts applicable to maritime activities;
(2) Whether the state law regulates behavior in which the state
has an "especially strong interest," otherwise expressed as an
object of the state's "police power." This sometimes involves a
balancing test of the comparative importance of competing state
and federal interests;
(3) Whether a uniform federal rule would facilitate maritime
commerce, or conversely, whether the absence of such a rule
would "materially disadvantage" such commerce;
(4) Whether the state law impinges on international or interstate
relations; and
(5) Whether the state law promotes recovery in a manner con-
sistent with the remedies available to other parties in non-maritime
disputes."4
Applying these factors, Judge Gee noted that the third factor-

promoting uniformity and predictability in maritime law-was par-
ticularly important. 45 The doctrine of forum non conveniens origi-
nated in maritime law and is one of that area's "characteristic
features."46 There is a particular need for uniformity in this area
because of the broad interstate and international issues at stake in a
forum non conveniens inquiry, and application of a conflicting state
rule would make dismissal of cases hinge solely upon the forum,
rather than upon their respective merits.4 7 As Judge Gee stated, the
federal courts "cannot tolerate this pointless intrusion on the basic
uniformity of maritime law." 48

The fourth factor-the plenary federal power over international
relations-"powerfully confirm[ed]" Judge Gee's preemption deci-

44. Id. at 316-19.
45. Id. at 320.
46. Id.; see Mason v. The Ship Blaireau, 6 U.S. (2 Cranch) 240, 264 (1804) (initially

noting the rule); see generally, Bickel, The Doctrine of Forum Non Conveniens as Applied in
Federal Courts in Matters of Admiralty, 35 CORNELL L. REv. 12 (1949) (describing the origins
and application of forum non conveniens).

47. Judge Gee noted that the interpretation urged by the plaintiff would result in the
"random, unpredictable availability of Texas courts to foreign plaintiffs depending on the
requirements of the statute and the contacts of the defendants with Texas." 817 F.2d at 321.
This problem would be exacerbated by removal obstacles in Jones Act cases. Id.

48. Id.
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sion. 49 In his opinion, state courts were not "suitable forums" for
determining the international implications of maritime activities. 0

There is a strong federal policy of "judicial self-restraint" in the
maritime field, a policy which emphasizes a balance between permit-
ting alien suits and discouraging the federal courts from becoming
"forum and lawmaker for the world's maritime defendants."'" To
allow the Texas "Open Forum" statute to prevail over that policy
would permit one state to do what the entire United States has
affirmatively decided against, in contravention of the supremacy
clause and a clear federal interest in maritime commerce.2 Forum
non conveniens is the "heart and soul of the federal policy of judicial
self-restraint in the day-to-day workings of the maritime law." 53

Texas could not be allowed to "thwart that policy" by applying
different standards in its own judicial system.5 4 As a result, the
district court's injunction against the state court's proceedings was
affirmed.

However well-reasoned Judge Gee's opinion may be, it never-
theless failed to completely persuade the other two panel members.
Chief Judge Clark, concurring in the result, chose to emphasize that
the plaintiff had actually violated a prior federal court order pre-
cluding suit in Houston, Texas.5 According to Judge Clark, the
federal court's forum non conveniens ruling finally decided the issue
of whether the plaintiff could proceed in Texas.56 Since that order

49. Id.
50. Id. at 323.
51. Id. Judicial "self-restraint" in these areas is firmly entrenched in Supreme Court

jurisprudence. As the United States Supreme Court has stated:
[11n an era'of expanding world trade and commerce, the absolute aspects of the
doctrine have little place and would be a heavy hand indeed on the future development
of international commercial dealings by Americans. We cannot have trade and
commerce in world markets and international waters exclusively on our terms,
governed by our laws, and resolved by our courts.
M/S Bremen v. Zapata Offshore Co., 407 U.S. 1, 9 (1972); see also Lauritzen v.
Larson, 345 U.S. 571, 581 (1953) (the court noted that if the courts of each country
having contact with individuals in commerce exploited every such contact to the
limit of its power, it would not be difficult to see the overlapping burdens and a
multiplicity of conflicts on international commerce).

52. 817 F.2d at 323.
53. Id.
54. Id.
55. Id. at 325 (Clark, C.J., concurring).
56. Id.
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had not been appealed, it served as a final order which precluded
suit in any Texas court, whether state or federal.17 Under this analysis,
the existence of differing state law standards is irrelevant, so long as
the forum non conveniens issue remained the same. Thus, although
Judge Clark noted his agreement with Judge Gee's maritime limita-
tions, he stressed his view that the case could be decided without
reaching that issue.5 8

In a brief but biting dissent, Justice Reavley argued that the
Fifth Circuit's preemption decision improperly nullified the power of
Texas courts to decide their own convenience issues.19 He noted the
traditional federal reluctance to enjoin pending state proceedings and
suggested that his colleagues had "failed to heed" this honored
principle. 60 As a result, the Texas "Open Forum" law was nullified
in maritime cases before the Texas Supreme Court (or even the Fifth
Circuit, for that matter) ruled on the permissibility of the plaintiff's
proposed broad construction. According to Judge Reavley, this ruling
was premature and failed to accord proper deference to the Texas
judicial system. 6'

With these diverse viewpoints, it seems incredible that no panel
member advocated the most obvious solution, namely, to construe
the Texas statute and determine whether preemption was necessary.
Despite Judge Reavley's call for "deference," it seems that the court
went to extreme lengths to avoid a direct interpretation of the statute
and decide the case on a secondary "preemption" basis. The rationale
underlying these efforts is evasive. Nullifying a statute's application
in a particular field is an extreme measure, and it certainly seems
premature to do so without the issue being forced by a clearly

57. Id. As Chief Judge Clark stated:
Today's dispute does not implicate Texas courts or Texas law. It could be resolved
entirely within the perimeters of the federal forum. Since Choo has acted to violate
a final, binding order of the federal court, entered at a time when both parties were
subject to its jurisdiction, that court can order them to end the violation. The fact
that Texas courts might not use the same principles of adjudication furnishes only
the condition that permits the violation to occur.

Id. at 325 (emphasis added).
58. Id. at 325.
59. Id. at 325-26 (Reavley, J., dissenting).
60. Id. at 326; see Atlantic Coast Line R.R. Co. v. Brotherhood of Locomotive Engineers,

398 U.S. 281, 297 (1970) ("Any doubts as to the propriety of a federal injunction against
state court proceedings should be resolved in favor of permitting the state courts to proceed
in an orderly fashion to finally determine the controversy.").

61. 817 F.2d at 325-26.
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conflicting construction. On this point, Judge Reavley's dissent seems
entirely correct. However, the dissent's suggestion that the court
should simply await a definitive interpretation by the Texas Supreme
Court is yet another example of avoidance. With the question clearly
presented, it seems that the best approach would be to construe the
statute, or at the very least, certify the question to the Texas Supreme
Court for resolution. 62 The resolution is by no means obvious, for
on its face, the statute could be construed as effective only if
traditional forum non conveniens rules are satisfied. Since the statute
does not necessarily conflict with the federal forum non conveniens
principles, there may have been no reason to reach the preemption
issue at all. Although Chief Judge Clark's concurring opinion sug-
gests this result, even his opinion does not advocate construing the
Texas statute.

Unfortunately, the court's plurality decision left this basic stat-
utory construction issue unanswered. As a result, the general meaning
and scope of the "Open Forum" law remains unclear, and the bench
and bar must now speculate on its meaning until the Texas Supreme
Court rules on this issue. It is, of course, uncertain when, if ever,
the Texas court will resolve the problem. Although it may be argued
that the Fifth Circuit's decision is merely an exercise in federalism,
it is a unique federalism which preempts state law before deciding
whether it genuinely conflicts with federal interests. Although the
preemption decision may be correct, it is not necessarily correct; it
is based upon an assumption of conflict, rather than an actual
finding, and this undermines the reliability of the holding. This is
especially true if the Texas Supreme Court later decides that the
"Open Forum" law does not modify traditional forum non conven-
iens rules. 63 In the meantime, as previously, we must lament still
another lost opportunity by the federal courts to clarify the role of
the doctrine of forum non conveniens in actions filed by foreign
plaintiffs.

62. The Texas certification statute is Tax. R. ApP. P. 114.
63. It is by no means clear that the "handwriting is on the wall" regarding the construction

which will be adopted by the Texas Supreme Court. Although the court did grant writ of
error in McNutt v. Teledyne Industries, Inc., 693 S.W.2d 666 (Tex. App. -Dallas 1985, writ
dism'd), it subsequently vacated the judgment granting the writ as moot. At best, this action
simply demonstrates the court's desire to resolve the issue and does not necessarily suggest a
particular result.

446 [Vol. 19:437
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No discussion of forum conflicts in this survey period would be
complete without addressing Hunt v. Bankers Trust Co.,64 the appeal
of the mammoth dispute involving the declining interests of the Hunt
family. The "Hunt interests," together with their major corporate
and trust interests, initially sued their creditors in the District Court
for the Northern District of Texas, seeking damages, declaratory
relief and reformation or rescission of certain credit agreements .65

Fearful of a multitude of related suits in other jurisdictions, the
creditors sought a temporary restraining order which would prohibit
the filing of any action or proceeding in any forum other than the
Northern District of Texas. 66 The district court granted the restraining
order, and the order was subsequently extended into a preliminary
injunction by agreement. 67

After the agreed order was entered, the creditors posted numer-
ous Hunt properties for foreclosure. 6 The district court denied the
Hunt's motions to enjoin the foreclosure, 69 and this ruling provoked
a daring strategy: three of the debtor organizations filed a petition
under Chapter 11 of the Bankruptcy Act-not in Texas, but in the
Bankruptcy Court for the Eastern District of Louisiana. 0 The debtor
entities did not obtain prior approval of the filing from the Texas
court and, upon notification, the Texas court enjoined any further
filings in forums other than Texas and issued an order requiring the
three debtors to show cause why they should not move to transfer
the case to Texas. 7' After a hearing, the Texas court ordered the
parties to take the necessary actions to effect transfer of the bank-
ruptcy proceedings to Texas. 72

On appeal to the Fifth Circuit, the district court's order was
affirmed. In its decision, the court overruled technical challenges to
its jurisdiction and pointedly upheld the district court's order on its
merits.7 1 Moreover, the Fifth Circuit did not rely solely upon the

64. 799 F.2d 1060 (5th Cir. Sept. 1986).
65. Id. at 1064.
66. Id. at 1064-65.
67. Id. at 1065.
68. Id.
69. Id.
70. Id.
71. Id.
72. Id.
73. Id. at 1066. The banks argued that the enforcement orders rendered by the district
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debtor's "lack of standing" to challenge an agreed order, but further
suggested that the district court's actions may have been proper even
without the fatal agreement. 74 The court noted several controlling
factors but focused on the ultimate "judicial economy" of having
the entire controversy litigated in an "appropriate venue" which the
debtors themselves had selected in filing the initial suits for debt
restructuring. 75 Under such circumstances, the district court had not
only the "power," but also the obligation, to enjoin violations of
its previous order. 76

The Hunt decision provides clear and unquestionable authority
for district courts seeking to discourage "forum shopping" by dis-
satisfied litigants. Beyond its bankruptcy context, Hunt suggests that
district courts have plenary power to enjoin litigants from initiating
and prosecuting related actions in other forums, provided, of course,
that appropriate grounds for injunctive relief can be shown. More-
over, Hunt also evinces a rare exercise of appellate power; rather
than merely affirming the district court's order, the Fifth Circuit
chose to effect the transfer by direct order. This unusual action, only
appropriate under "unusual circumstances," provides further proof
of the court's concern that the "forum shopping" parties not be
allowed to cause further delay or inconvenience. 77 Hunt demonstrates
that, at least in cases involving domestic citizens, the Fifth Circuit
will not hesitate to endorse broad exercise of district court power.
So long as the district court's orders are grounded in a proper venue,
considerations of "judicial economy" may justify curtailment of

court were not appealable. However, since the banks' claim for relief was purely injunctive,
the Fifth Circuit held that it did not relate to a "collateral matter," and granted the substantive
relief sought. Accordingly, the order was an appealable directive. Id.

74. Id. at 1067. The court noted that the district court did not enforce the order "simply
because it had been agreed upon." Id. In affirming the order the Fifth Circuit also rested its
decision on the propriety of venue before the district court and upon the lower court's proper
exercise of discretion. Id. at 1067.

75. Id.
76. Id. The Fifth Circuit stressed that the district court "took the only action within its

power" by enforcing the transfer order. Id. at 1068.
77. The court took the relatively unusual step of ordering the transfer of the bankruptcy

proceedings directly, rather than remanding to the district court for such action. Id. at 1070.
In so doing, the court avoided further delay by exercising its powers under the "All Writs
Act" to "issue all writs necessary or appropriate in aid of its jurisdiction." Id.; see 28 U.S.C.
§ 1651(a) (1982); see also 28 U.S.C. § 1404(a) (1982) (granting appellate court authority to
transfer venue); see generally Koehring Co. v. Hyde Constr. Co., 382 U.S. 362 (1966) (Court
allowed direct transfer).
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proceedings dealing with similar parties and issues. Although the true
scope of this ruling remains largely undefined, it nevertheless serves
as yet another weapon in the ever-expanding arsenal against the
unnecessary proliferation of litigation. One can only regret that the
court has not yet announced a similarly authoritative stand in con-
troversies involving foreign litigants. One certainly remains, how-
ever-so long as clarity is lacking, such litigation will proliferate,
and the opportunity for resolution will surely arise again.

III. SANCTIONS

As in previous years, this survey period presented a kaleidoscopic
array of decisions involving district court sanctions.78 Since the Fed-
eral Rules of Civil Procedure were amended in 1983, an increasing
number of courts have imposed sanctions under rule 11, and a
"patchwork" of jurisprudence has grown around the rule.79 Predict-

78. Although the sanctions varied widely, the Fifth Circuit was nevertheless disposed to
approve the vast majority of penalties imposed by the trial courts. Most of the decisions do
not merit full textual discussion, but it should be noted that the court continued to endorse
stern district court action. See, e.g., Technical Chem. Co. v. IG-LO Prods. Corp., 812 F.2d
222 (5th Cir. Mar. 1987) (rendition of default judgment affirmed as discovery sanction); Price
v. McGlathery, 792 F.2d 472 (5th Cir. June 1986) (dismissal affirmed as sanction for counsel's
failure to comply with pre-trial instructions); Lay v. Justices-Middle Dist. Court, 811 F.2d 285
(5th Cir. Mar. 1987) (dismissal affirmed as sanction for forging signature on pauper's affidavit);
Batson v. Neal Spelce Assoc., 805 F.2d 546 (5th Cir. Dec. 1986) (district court's award of
attorney's fees based on "inherent power" to punish bad faith litigation affirmed).

79. Rule II provides in part:
If a pleading, motion, or other paper is signed in violation of this rule, the court,
upon motion or its own initiative, shall impose upon the person who signed it, a
represented party, or both, an appropriate sanction, which may include an order to
pay to the other party or parties the amount of the reasonable expenses incurred
because of the filing of the pleading, motion, or other paper, including a reasonable
attorney's fee.

FED. R. Crv. P. 11. A number of rule 11 decisions, too numerous for complete discussion,
also affirmed awards of monetary penalties upon both counsel and parties. See, e.g., Brown
v. Nationwide Mutual Ins. Co., 805 F.2d 1242 (5th Cir. Dec. 1986) (magistrate's imposition
of sanctions for frivolous action affirmed and additional appellate sanctions imposed); Southern
Leasing Partners, Ltd. v. McMullan, 801 F.2d 783 (5th Cir. Oct. 1986) (sanctions imposed
upon litigants and counsel for failure to make reasonable inquiry regarding allegations in
complaint); McGoldrick Oil Co. v. Campbell, Athey & Zukowki, 793 F.2d 649 (5th Cir. July
1986) (attorneys' fees, costs and additional monetary sanctions imposed upon client and
attorney after dismissal of frivolous suit and appeal); Pin v. Texaco, Inc., 793 F.2d 1448 (5th
Cir. July 1986) (sanctions imposed after leave denied to file groundless motion to intervene);
Stites v. IRS, 793 F.2d 618 (5th Cir. June 1986) (costs and attorneys' fees charged to plaintiffs
in frivolous tax protest case). Despite these endorsements of district court action, the court
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ably, this plethora of individual decisions blurred the standards for
awarding these sanctions, and the criteria grew increasingly subjective.
Recognizing this problem, the Fifth Circuit took steps early in 1987
to clarify the standards of rule 11 and achieved this goal with two
major decisions.

The first stride toward clarification came in Robinson v. National
Cash Register Co.80 In Robinson, sublessees sued a sublessor in the
Eastern District of Texas, alleging that the sublessor had breached
the sublease by contaminating the air breathed by sublessees on the
leasehold estate. 8' This case was tried to a jury, and a verdict was
returned for the sublessor. 2 Judgment was rendered for the sublessor
on the verdict, and no appeal was taken." Over two years later, the
sublessees filed another suit in state court based upon the same facts,
alleging various other causes of action arising from the contamina-
tion. 4 The action was removed to federal court, and the sublessors
moved to dismiss on grounds of res judicata.sY The district court
granted the motion and imposed sanctions on the sublessees and their
attorneys.

8 6

On appeal, the Fifth Circuit affirmed the sanctions, and in so
doing, set forth standards for determining the propriety of sanctions
under rule 11. Initially, the court noted that several standards of
review were to govern such sanctions. The district court's findings
of fact are governed by a "clearly erroneous" standard, and its legal
conclusions are to be reviewed de novo.8 7 Only the amount of the

suggested that sanctions were discretionary upon findings of violations. This created a case-
by-case approach, with all its attendant nuisances and conflicts. See, e.g., Bell v. Bell, 801
F.2d 396 (5th Cir. Sept. 1986), cert. denied, - U.S. -, 107 S. Ct. 1300, 94 L. Ed. 2d
156 (1987) (district court's refusal of sanctions affirmed notwithstanding showing of rule II
violation).

80. 808 F.2d 1119 (5th Cir. Feb. 1987).
81. Id. at 1121.
82. Id.
83. Id.
84. Id.
85. Id.
86. Id.
87. Id. at 1126. The court analogized this holding to decisions regarding the construction

of documents. According to the court, "the decision whether a document is legally sufficient
involves a question of law and is subject to de novo review." Id. n.12 (citing Albright v.
Upjohn Co., 788 F.2d 1217, 1221-22 (6th Cir. 1986); Westmoreland v. CBS, Inc., 770 F.2d
1168, 1175 (D.C. Cir. 1985); Eastway Constr. Co. v. City of New York, 762 F.2d 243, 254
n.7 (2d Cir. 1985), cert. denied, U.S. -, 108 S. Ct. 269, _L. Ed. 2d -(1987)).
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sanction is examined under an "abuse of discretion" standard.s The
court noted that this standard was more stringent than the general
"abuse of discretion" standard employed under rule 37, and that
this was because, as distinguished from rule 37, rule 11 requires that
sanctions be imposed when a violation is shown. Hence, although
the amount of sanctions may be discretionary, a party's entitlement
to them is not, provided, of course, that the requisite showing has
been made. 89

The court next addressed one of the principal arguments raised
by the parties, namely, the extent and nature of "investigation"
required by the rule. According to the court, the rule does not require
an attorney to be absolutely "correct" in his view of the law.
However, "the conclusion drawn from the research . . . must be
defensible. Extended research alone will not save a claim that is
without legal or factual merit from the penalty of sanctions."9 More
importantly, the "reasonable inquiry" requirement "is not a one
time only obligation. Counsel have a continuing obligation to review
and reevaluate their position as the case develops." 91 With this
holding, the court emphasized that an adequate pre-filing investiga-

88. 808 F.2d at 1126; see Davis v. Veslan Enters., 765 F.2d 494 (5th Cir. 1985). Although
Veslan seems to suggest that the entire question of sanctions is discretionary, the Fifth Circuit
deftly distinguished it by noting that Veslan "was speaking in general terms of our standards
of review and it encompasses the more refined analysis" of Robinson. 765 F.2d at 500.

89. According to the court, rule 11 imposes an "objective, rather than subjective, standard
of reasonableness" and "requires that sanctions of some sort be imposed when Rule 11 is
violated." 808 F.2d at 1126. and nn.12 & 14 (citing Nelken, Sanctions Under Amended Federal
Rule 11 - Some "Chilling" Problems in the Struggle Between Compensation and Punishment,
74 GEo. L.J. 1313, 1321 (1986); Symposium, Amended Rule 11 of the Federal Rules of Civil
Procedure, 54 FoRDHAm L. REV. 1, 1-33 (1985); Rothschild, Feston & Swanson, Rule 11:
Stop, Think and Investigate, 11 LmoATION 13 (1985).

90. 808 F.2d at 1127; see also Zaldivar v. City of Los Angeles, 780 F.2d 823, 830 (9th
Cir. 1986) ("[Tlhe subjective intent of the pleader ... is of no moment. The standard is
reasonableness.").

91. 808 F.2d at 1127. As the court noted:
Thus, a document that initially satisfies the requirements of Rule 11 may later turn
out to be the basis for Rule 11 sanctions as new facts are discovered which show
that there is no longer a good faith basis for the document. Upon discovery that a
good faith basis no longer exists, it is incumbent upon the appropriate counsel and
party to take necessary actions to ensure that the proceedings do not continue
without a reasonable basis in law and fact.

Id.; see Southern Leasing Partners v. McMullan, 801 F.2d 783, 788 (5th Cir. Oct. 1986)
(failure to make reasonable inquiry is sanctionable); Woodfork v. Gavin, 105 F.R.D. 100, 104
(N.D. Miss. 1985) (claims made without adequate investigation warranted the imposition of
sanctions).
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tion does not preclude sanctions when new developments demonstrate
fatal flaws in facts or law.

Additionally, the court addressed an issue of "first impres-
sion"-namely, whether a district court can impose rule 11 sanctions
against attorneys who participate in a violative course of action, but
do not actually sign the unjustified papers. 9 The problem arose in
Robinson because the lower court had sanctioned not only the
attorney who signed the pleadings, but also another member of his
firm who had participated by attending pre-trial conferences.9" Not-
withstanding apparently conflicting opinions of lower courts and
some commentators, the Fifth Circuit interpreted the rule narrowly
and held that only attorneys who actually signed violative documents
could be sanctioned under rule 11.94 According to the court, deter-
mining the culpability of non-signing counsel would require the taking
of evidence, and this procedure would violate the drafter's intention
to discourage "satellite hearings" by limiting hearings to the written
record. 9 Hence, the district court's sanctions against the non-signing
counsel in Robinson were reversed.

Finally, the Robinson court addressed yet another tangle in rule
11 jurisprudence-a tangle which the court had deliberately left
hanging for almost two years. The issue concerns the structure of
rule 11, which appears to address two separate problems: first, the
problems created by "frivolous filings," and second, the use of
judicial proceedings for "personal or economic harassment." 96 In a
1985 decision, the court expressly reserved the question of whether
violation of one of these prohibitions is sufficient to impose sanc-

92. 808 F.2d at 1128.
93. Id. at 1129-30.
94. 808 F.2d at 1130. But see Schwarzer, Sanctions Under the New Rule 11 - A Closer

Look, 104 F.R.D. 181, 185-86 (1985) (arguing that sanctions may be proper even for those
who did not sign the documents) [hereinafter Schwarzer]; Pravic v. U.S. Industries - Clearing,
109 F.R.D. 620, 622-23 (E.D. Mich. 1986) (sanctions proper for unreasonable reliance on
other person's research conclusions).

95. 808 F.2d at 1129; see Advisory Committee Note to rule 11, which provides, in
applicable part:

To assure that the efficiences achieved through more effective operation of the
pleading regimen will not be offset by the cost of satellite litigation over the
imposition of sanctions, the court must to the extent possible limit the scope of
sanction proceedings to the record. Thus, discovery should be conducted only by
leave of the court, and then only in extraordinary circumstances.

97 F.R.D. at 201 (emphasis added).
96. 808 F.2d at 1130.

[Vol. 19:437



CIVIL PROCEDURE

tions. 97 In Robinson, however, the court held that "[tihe two clauses
state independent obligations, each of which must be satisfied." 98

According to the court, the plaintiffs' attorney in Robinson was fully

aware of the earlier suit, yet elected to pursue the second action even
after he was given an opportunity to withdraw as counsel. 99 Since a
"reasonable inquiry" would have revealed that the second suit was

obviously barred by res judicata, the attorney's "persistence in liti-
gating" the second suit violated rule 11 and required that sanctions
be imposed. 100

Less than two months after the Robinson decision, the Fifth

Circuit handed down another important rule 11 decision. In Thomas
v. Capital Security Services, Inc.,1°1 the court further clarified the
process for evaluating rule 11 motions. In Thomas, the plaintiffs
unsuccessfully sued to recover damages in a civil rights action. 10 2

While their appeal was pending, the defendant moved the trial court
to award rule 1 1 sanctions for the plaintiffs' pursuit of an unjustified
action. 0 13 The district court denied the motion, and the defendants

appealed. On appeal, the Fifth Circuit vacated the district court's
order and remanded the matter for reconsideration.'04 Expanding on
its decision in Robinson, the court held that in evaluating a party's
compliance with the "objective standard" set by rule 11, the district
court must review four separate issues:

(1) [W]hether reasonable inquiry into the facts was made;
(2) [W]hether reasonable inquiry into the law was made;
(3) [Wlhether the action was taken to harass, delay or increase

97. See Davis v. Veslan Enters., 765 F.2d 494, 500 n. 10 (5th Cir. 1985).
98. 808 F.2d at 1130; see also Eastway Constr. Corp. v. City of New York, 762 F.2d

243, 254 (2d Cir. 1985), cert. denied, __ U.S. __ , 108 S. Ct. 269, __L. Ed. 2d __

(1987) (evidence of bad faith or an intent to harass is not necessary); WSB Elec. Co. v. Rank
& File Comm. to Stop the 2-Gate System, 103 F.R.D. 417, 420 (N.D. Calif. 1984) (proper
scope of inquiry concerns the reason for which the suit was filed); Schwarzer, supra note 94,

at 185-96 (discussing the interaction of the certification requirement, the "well-grounded in

fact" requirement, the "good faith extension" exception, the "duty of candor," and the
purposes of the action filed).

99. 808 F.2d at 1131.
100. Id.; see also McLaughlin v. Bradlee, 602 F. Supp. 1412, 1417 (D.D.C. 1985) (sanctions

especially appropriate where res judicata plainly bars relitigation).
101. 812 F.2d 984 (5th Cir. Mar. 1987), reh'g granted en banc, 822 F.2d 511 (5th Cir.

July 1987).
102. Id. at 986.
103. Id. at 986-87.
104. Id. at 986.
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unnecessarily costs of litigation; and
(4) [Wjhether the attorney has met his continuing obligation to
reevaluate his litigation position.5

The "continuing obligation" requirement does not necessarily mean
that a party must "voluntarily dismiss" unmeritorious claims.t6

Rather, as the court stated, "[ilt is enough that they do not oppose
[another party's] efforts to secure summary dismissal of the claims." ' °

The court stressed the importance of "detailed findings of fact and
conclusions of law" on rule 11 matters, and emphasized that effective
review was of "detailed findings of fact and conclusions of law" on
rule 11 matters, and emphasized that effective review was impossible
in the absence of such determinations.3 8 Accordingly, the court
broadly held that all rule 11 decisions must be supported by "specific
findings of facts and conclusions of law," °9 and remanded the matter
to the district court so that those determinations could be made.

Construed together, Robinson and Thomas offer some objective
guidance to district courts struggling with the problems of rule 11.
A four-pronged test has now been set forth, and the court has clearly
held that violation of any of the four standards requires the district
court to impose sanctions. Moreover, Thomas requires the district
court to make detailed findings of fact and conclusions of law
regarding any rule 11 decision, even when the court determines that
no violation has been shown. All of these actions may be taken at
any time after the trial court's resolution of the allegedly unmerito-
rious claim or cause of action, even when the case is pending on
appeal." 0 All things considered, Robinson and Thomas demonstrate

105. Id. at 989.
106. Id., see Jackson Marine Corp. v. Harvey Barge Repair, Inc., 794 F.2d 989, 992 (5th

Cir. July 1986). Cf. Southern Leasing Partners, Ltd. v. McMullan, 801 F.2d 783, 789 (5th
Cir. Oct. 1986) (party cannot persist in prosecuting on unjustifiable claim).

107. 812 F.2d at 989. However, the court noted that under aggravated circumstances, "a
party might be required to withdraw or dismiss a document." Id.; see, e.g., Robinson v.
National Cash Register Co., 808 F.2d 1119, 1127 n.17 (5th Cir. Feb. 1987) (necessity to
withdraw depends upon "the circumstances in each case"). By this reference to Robinson, the
court is clearly suggesting that parties who elect not to withdraw improper matters do so at
their peril.

108. 812 F.2d at 989-90.
109. Id.
110. The Thomas court clearly held that such matters were merely "collateral to the merits

of the action" and subject to the trial court's jurisdiction even while the appeal is pending.
Id. at 987. Cf. Jackson Marine Corp. v. Harvey Barge Repair, Inc., 794 F.2d 989, 991 (5th
Cir. 1986) (rule 11 motions are collateral matters). This is also the rule in other circuits. See
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the Fifth Circuit's adherence to the strict policies of rule 11, but also
show the court's concern that the rule's penalties be objectively
imposed. As reflected by these decisions, the court is willing to
sternly enforce district court sanctions, but will do so only if the
lower court's rulings are clearly supported by the record. Such a
position significantly clarifies the requirements of rule 11 and offers
needed guidance to an area that was rapidly becoming dangerously
amorphous.

IV. APPELLATE PRACTICE

As in previous survey periods, this year's decisions regarding
appellate procedure offered some esoteric twists. In the most unusual
case, the court actually succeeded in finding jurisdiction pursuant to
a rarely invoked concept known as the "collateral order" rule. This
rule allows appeals from interlocutory orders which are not otherwise
subject to review, provided certain strict conditions are met. This
jurisdiction is derived from a broad interpretation of sections 1291
and 1292 of title 28 of the United States Code and was first recognized
by the Supreme Court in 1949.111 For an interlocutory order to be
appealable under this principle, four criteria must be met:

(1) The order must conclusively determine a disputed issue;
(2) The order must resolve an important, serious or unsettled
question;
(3) The question must be entirely separate from the merits of
the case;

West v. Keve, 721 F.2d 91, 95 n. 5 (3rd Cir. 1983); Masalosalo v. Stonewall Ins. Co., 718
F.2d 955, 956 (9th Cir. 1983); Jones v. Illinois Dep't of Rehabilitation Servs., 689 F.2d 724,
732 (7th Cir. 1982); Rothenberg v. Security Management Co., 677 F.2d 64, 66 (11th Cir.
1982); Obin v. District No. 9, 651 F.2d 574, 583-84 (8th Cir. 1981).

111. See Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541 (1949); 28 U.S.C. §§ 1291-
1292 (1982 & Supp. III 1985) Section 1292 provides in pertinent part:

(b) When a district judge, in making in a civil action an order not otherwise
appealable under this section, shall be of the opinion that such order involves a
controlling question of law as to which there is substantial ground for difference of
opinion and that an immediate appeal from the order may materially advance the
ultimate termination of the litigation, he shall so state in writing in such order. The
Court of Appeals ... may thereupon, in its discretion, permit an appeal to be taken
from such order, if application is made to it within ten days after the entry of the
order: Provided, however, That application . .. shall not stay proceedings in the
district court unless the district judge or the Court of Appeals or a judge thereof
shall so order.

28 U.S.C. § 1292(b) (Supp. III 1985).
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(4) The order must be effectively unreviewable on appeal from
a final judgment." 2

Although these criteria are somewhat vague, they nevertheless define
a very narrow class of orders. As a result, cases which involve this
rule are rare. Surprisingly, the Fifth Circuit found the veritable
"needle in the haystack" in Rives v. Franklin Life Insurance Co.," 13

an appeal from an order which stayed proceedings pending further
action in a local state court.

Rives was an action filed by a testamentary trustee to secure
benefits under life insurance policies." 4 The trustee had been ap-
pointed by a local state court in a contested proceeding, notwith-
standing the testator's clear intent that this particular person never
serve as trustee." 5 The defendant insurance companies moved to
dismiss the action, alleging that the trustee was improperly appointed
and lacked the legal capacity to sue." l6 Alternatively, they sought an
order requiring substitution of a proper testamentary trustee. 117 The
district court concluded that the trustee was indeed improperly ap-
pointed, but instead of dismissing the case, the court stayed the
proceedings pending appointment of a substitute trustee in state
court."8 The dejected trustee then appealed this order to the Fifth
Circuit, and the insurers challenged the appellate court's jurisdic-
tion.119

Relying on the "collateral order" doctrine, the Fifth Circuit held
that the district court's order was appealable. 120 Initially, the court
noted that the order involved questions which were entirely separate
from the merits of the suit, namely, whether the state court's original
trustee appointment decision was erroneous. 121 By contrast, the central
issue of the federal action concerned the insurer's liability on their
policies; at best, the appointment issue was a threshold concern. 122

112. Moses H. Cone Memorial Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 11-12 (1983);
see also Coopers & Lybrand v. Livesay, 437 U.S. 463, 468, (1978) (four-part test used by
Supreme Court).

113. 792 F.2d 1324 (5th Cir. June 1986).
114. Id. at 1326.

115. Id.

116. Id.
117. Id.
118. Id.
119. Id. at 1327.
120. Id.
121. Id.
122. Id.
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Moreover, the order "conclusively resolved" the appointment ques-
tion and involved significant questions of the "full faith and credit"
afforded state court decrees.123 Although the order could be effectively
reviewed on appeal from a final judgment, the "damage done to
principles underlying full faith and credit [would] be accomplished
long before final judgment is rendered.' 1 24 Given this threatened
harm, the court determined that immediate review was necessary. 125

The "prejudice" factor stressed in Rives clearly requires more
than individual harm suffered by the litigants. Such prejudice is not
typically sufficient to merit review, even when it is apparently severe.
To justify appellate jurisdiction, the harm must threaten the system
itself; it must threaten broad principles underlying our notions of
justice, such as "full faith and credit" or other traditional or
constitutional concerns. Although the Rives decision still provides
little detailed guidance for other courts confronted with the "collat-
eral order" rule, it does suggest that, as a matter of judicial policy,
"collateral order" appeals should be restricted to the most significant
concerns. Although this may be a somewhat higher standard than
other courts have announced, it is nevertheless an appropriate deter-
rent to the flood of interlocutory appeals which would inevitably
result from a less stringent interpretation.

Another interesting appellate practice decision concerned the
interplay between local trial court rules and the Federal Rules of
Appellate Procedure. In Victor v. Pasadena Independent School
District, 126 plaintiffs missed their deadline for filing a notice of appeal
from an adverse judgment and filed a motion requesting an extension
of time. 27 The district court struck the motion because it did not
contain a certificate of service as required by the court's local rules.128

As a result, the plaintiffs lost their appellate rights and were forced
to appeal from the only remaining appealable order-the ruling which
struck their motion for extension of time. 2 9 In reviewing the decision,
the Fifth Circuit chose not to limit the issue to a "facial challenge"
to the requirements of the local rules but rather, to determine whether

123. Id. at 1327-28.
124. Id. at 1328.
125. Id.
126. 793 F.2d 633 (5th Cir. July 1986).
127. Id. at 634.
128. Id.
129. Id.
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the district court's sanction was "appropriate in light of this court's
liberality in interpreting the manner and form of filing a notice of
appeal."' 30 Despite this announced perspective, as well as a thorough
review of the court's "liberal" interpretations of notice of appeal
formalities, the court held that notice of appeal cases were irrelevant
to the district court's decision. 3' After reaching that conclusion, the
court quickly affirmed the district court's sanction under an "abuse
of discretion" standard of review. 32

This decision is perplexing, especially when one considers the
court's announced intention to resolve the case in the context of its
"liberal" appellate policies. By affirming the district court's action,
the court effectively deprived the plaintiffs of their appellate rights
by a broad deference to strict local rules. Although the court's
judgment may have been colored by some unmentioned improprieties
committed by the plaintiffs, its deference to local practices is none-
theless troubling. Certainly, local rules have legitimate purposes,
however, the exponential expansion of the number and scope of local
rules in recent years may actually be obstructing, rather than facili-
tating, the administration of justice in the federal courts. In every
district, sometimes even in particular courts, counsel are increasingly
burdened with disparate and technical local rules.'33 The lack of
uniformity is genuinely bewildering, and disparity in application is

130. Id. at 634.
131. Id. at 635.
132. Id. at 635-36.
133. The author has yet to find a district which has failed to promulgate its own peculiar

local rules. The acknowledged disparity between local rules on similar subjects in different
districts would justify a complete article in itself. It suffices to compare a single subject-
admission to the bar- which varies widely throughout the Fifth Circuit. Compare N.D. Tex.
R. 13.1(a) and (b) (all practitioners eligible, oath required) with S.D. Tex. R. I(B) and (C)
(all practitioners eligible, must attend "admissions workshop," agree to accept pro bono cases
and re-apply every five years) and E.D. Tex. R. 2(a) and (b) (all practitioners eligible,
investigation by committee, submission of references) and W.D. Tex. R. 200-1(a)-(d) (all
practitioners eligible, detailed biographical data required, investigation by committee, written
examination) and former E.D. La. R. 21.2 (no practitioners eligible unless they maintain office
in the district). Given these wide variances on a relatively uncontroversial subject, it is not
surprising that complex issues, such as motion practices and pre-trial orders, present a maze
of obstacles for multi-district practitioners. Recently, in Frazier v. Heebe, - U.S....
107 S. Ct. 2607, 96 L. Ed. 2d 557 (1987), the Supreme Court invalidated the Eastern District
of Louisiana's admission rule 21.2 because of its unconstitutionally provincial nature. According
to the court, the rule unnecessarily and arbitrarily discriminated against non-resident counsel.
Id. at -, 107 S. Ct. at 2612, 96 L. Ed. 2d at 565-66. Given the expanding scope and
complexity of many districts' local rules, further challenges are likely.
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common. Indeed, these variances actually inhibit lawyers who practice
in numerous districts in various states. The only alternative is the
use of local counsel, who often increase the cost of litigation without
rendering genuine substantive help. The Fifth Circuit's deference to
local rule technicalities does little to resolve these problems, which,
if they remain unregulated, may actually discourage the use of the
federal courts by parties who are either unwilling or financially unable
to bear the burdens of local rule compliance. 3 4

Lastly, one cannot escape noticing the Fifth Circuit's persistence
in imposing sanctions for frivolous appeals. In this survey period,
the court expanded the scope of such sanctions by enabling its clerk
to refuse filings by abusive parties. In Farguson v. MBank Houston,"'
a pro se litigant was sanctioned for rule 1 1 violations by the district
court. 3 6 The sanctions included a monetary penalty, as well as an
injunction restraining the plaintiff from filing future suits regarding
the frivolous claims. 3 7 On appeal, the Fifth Circuit affirmed the
sanctions and noted that even broader sanctions were available, such
as an injunction preventing any litigation by abusive parties, unres-
tricted to particular facts. 3 Although such sanctions were not im-
posed in Farguson, the court left little doubt that it would approve
broader penalties.13 9 The court then imposed its own appellate mon-
etary sanctions and finally ordered that "neither the clerk of this
court, nor . . . any federal court over which we have jurisdiction"
could accept any further filings until all the monetary penalties were
paid.' 4

0 Although the court reserved power to relieve the abusive
party of these requirements "in a proper case," it seems clear that
the court would be extremely reluctant to modify this restriction.
Hence, Farguson marks an expansion of the court's power to issue
sua sponte appellate sanctions tailored to meet the needs of particular
problems. Here, the court exercised its jurisdiction to impose restric-

134. The obvious solution would be a uniform set of rules which applies nationwide. Some
states have already adopted such rules for their trial courts. See, e.g., Unif. Tr. Ct. R., Ore.
Cir. Ct. Surely, it is time to regulate the local rule-making function before the district court's
provincialism impinges on an attorney's constitutional right to practice law in various juris-
dictions.

135. 808 F.2d 358 (5th Cir. Dec. 1986).
136. Id. at 359-60.
137. Id. at 359.
138. Id. at 360.
139. Id.
140. Id.
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tions far beyond the context of an individual "case or controversy"
by imposing a circuit-wide ban against future litigation by a particular
litigant, regardless of the merits of individual causes of action. The
breadth of this ruling suggests just how far the court will go in a
proper case to ensure that litigants have "no license to harass others,
clog the judicial machinery with meritless litigation, and abuse already
overloaded court dockets. 1 41

Although the Fifth Circuit decided numerous other cases involv-
ing appellate sanctions, perhaps the most instructive is McIntyre v.
K-Mart Corp. ,142 a case where the court decided not to impose
sanctions. After concluding that the appellant's claims were "just
barely colorable enough" to escape sanctions,14

1 Judge Higginbotham
issued a stern warning:

[W]e warn that our patience is sorely taxed by such meritless
appeals. More is at stake than the inconvenience of judges and
opposing parties. While we accept that lawyers must be free to
question even settled principles, a freedom that is necessary in
our adversary system, we are also sensitive to the reality that
judicial resources are finite and that one case must always in some
measure displace another. There is thus a judicial duty to respond
to the prosecution of claims that are beyond the pale of fair
advocacy. That response may well take the form of sanctions
against lawyers who fail in their responsibility to refrain from
loading the system with frivolity. If appeals like this one continue
to be taken, sanctions will inevitably become more common than
they are now.'"4
This language is so instructive that its quotation was mandatory.

Here, as he did two years ago in these pages, Judge Higginbotham
has served notice of the Fifth Circuit's expectations of litigating
counsel. Under this rule, lawyers are not just advocates, they serve
a judicial function by screening cases to avoid frivolous litigation.
With this language in McIntyre, the philosophy underlying the 1983
amendments has clearly reached the appellate level, and an overall
policy has developed which requires all participants in the judicial
process to exert the maximum diligence and good faith. As Judge
Higginbotham stresses, counsel who fail to note these developments

141. Id. at 359.
142. 794 F.2d 1023 (5th Cir. July 1986).
143. Id. at 1025.
144. Id. at 1026.
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face more than simple warnings; significant sanctions are "inevitable"
if these suspect practices continue.

V. CONCLUSIONS

Although this year's major decisions may have been less numer-
ous than in previous years, they nevertheless suggest the Fifth Cir-
cuit's continued allegiance to a practical interpretation of the rules
of procedure-an interpretation which emphasizes the responsibility
of all persons involved in the judicial process to promote its most
efficient operation. Admittedly, some areas may require further at-
tention, particularly the problems presented by foreign plaintiffs, but
the court's overall policy of deference to stern trial court action is
clearly stated and seems to underlie each procedural decision. Such
a perspective invites further development by the district courts and
presents an opportunity to promote genuine efficiency in federal
dispute resolution.

To date, the district courts seem to have heeded these sugges-
tions. Although the federal courts remain overloaded and backlogged,
they now have strong tools with which to clear their dockets of
undesirable and frivolous cases. The task will be difficult, but the
means to conquer the problems undeniably exist. Hence, the extent
to which these problems are solved will depend on manpower and
political will, and cannot be blamed on the absence of suitable
procedural devices. If the case load remains excessive after several
years, the blame can be assigned to our litigious society, the failure
of Congress to provide a sufficient number of new judges, or the
district courts' failure to use the tools at their disposal. Although
the judiciary can do little about society's preferences or Congress'
allocations, it will be tragic indeed if they do not use their maximum
powers to rectify the overcrowded docket problem. At present, it
seems that the judiciary has the will to meet this challenge. With this
determination, it is reasonable to expect that the resources and
manpower will necessarily follow.
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