
CIVIL RICO

by Robert E. Wood*

"Congress ... may well have created a runaway treble damage bonanza
for the already excessively litigious."'

PART 1. INTRODUCTION

Civil RICO2 cases represent a significant and growing portion
of all case filings in the federal courts.3 During the survey period,
the Fifth Circuit decided twelve civil RICO cases, more than any
other circuit except the Seventh Circuit.4 Most of the issues addressed
or decided were procedural, as the federal courts continue to struggle
with the process of construing and applying this much litigated and
much discussed statute. Two Supreme Court cases decided this term,
dealt with issues considered by the Fifth Circuit although they did
not actually come from the circuit. They will also be discussed.

Since this is the first survey to include civil RICO as a topic,5

it may not be presumptuous to seek to establish a framework that
can be utilized in subsequent surveys. This goes somewhat beyond

* Professor of Law, Texas Tech University; B.A., Texas Tech University, 1965; J.D.,

Vanderbilt University, 1968.
1. Schact v. Brown, 711 F.2d 1343, 1361 (6th Cir.), cert. denied, 464 U.S. 1002 (1983).
.2. "RICO" is an acronym for the Racketeer Influenced and Corrupt Organizations Act,

18 U.S.C. §§ 1961-1968 (1982 & Supp. IV 1986). The emphasis in this survey is upon private
suits and does not include governmental suits seeking non-criminal sanctions.

3. Civil RICO suits, which began as a trickle in 1978 (substantially after the passage of
the statute), have become a veritable flood. It is estimated that ten percent of all cases filed
in the federal courts will contain civil RICO treble damage suits.

4. The number of civil RICO cases decided by other circuits is as follows:

First - 6 Seventh - 14
Second - 6 Eighth - 9
Third - 4 Ninth - 8
Fourth - 6 Tenth - 8
Sixth - 3 Eleventh - I
D.C. - 3

5. A previous survey of Fifth Circuit civil RICO cases can be found in Furlow, Civil
RICO Comes to Texas: A Review of Civil RICO Jurisprudence in the Fifth Circuit and in the
Federal District Courts of Texas, 37 BAYLOR L. REv. 841 (1985).
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the normal scope of the survey format and of necessity must include
areas not actually covered by the court this term, but such a frame-
work can perhaps serve the dual purpose of orienting the reader for
this survey and for a general understanding of civil RICO. Readers
who do not desire or do not need this orientation can proceed directly
to Part 3. In order to understand even the "framework", some
background is necessary. The ninety-first Congress passed the Rack-
eteer Influenced and Corrupt Organizations Act (RICO)6 as Title IX
of the Organized Crime Control Act of 1970.7 The purpose of RICO
was to provide "enhanced sanctions and new remedies to deal with
the unlawful activities of those engaged in organized crime." ' Al-
though essentially a criminal statute, RICO contains numerous civil
remedies for the government 9 and remedies for private civil action,
including recovery of treble damages and attorneys' fees.' 0

The statute provides that any person injured in his business or
property by reason of a violation of section 1962 may recover treble
damages from the violator." Section 1962 prohibits four specific
types of activities: (1) acquiring, establishing, or operating an enter-
prise with income derived from a pattern of racketeering activity or
collection of an unlawful debt; (2) acquiring or maintaining an
interest in or controlling an enterprise through a pattern of racket-
eering activity or collection of an unlawful debt; (3) conducting the
affairs of an enterprise through a pattern of racketeering activity or
collection of an unlawful debt; or (4) conspiracy to commit any of
the first three types of activity. 2 Racketeering activity encompasses

6. 18 U.S.C. §§ 1961-1968 (1982). For an excellent discussion of the legislative history
of RICO, see Blakey, The RICO Civil Fraud Action In Context: Reflections on Bennett v.
Berg, 58 NoTRE DAum L. Rav. 237 (1982) [hereinafter Blakey]; Blakey and Gettings, Racket-
eering Influenced and Corrupt Organizations (RICO): Basic Concepts Criminal and Civil
Remedies, 53 TEMP. L.Q. 1009 (1980). The initial historical and background material herein
are drawn extensively from Wood, Civil RICO Limitations in Limbo, 21 WMLAME= L. REv.
683 (1985).

7. Organized Crime Control Act of 1970, Pub. L. No. 91-452, 84 Stat. 922 (1970).
Title IX is one of twelve substantive titles of the Organized Crime Control Act of 1970.

8. Id. at 923 (Statement of Findings and Purpose).
9. 18 U.S.C. § 1964(a),(b) & (d) (1982 & Supp. IV 1986). Civil remedies available to

the government include injunction, divestiture, restrictions on future activities or investments
and dissolution or reorganization of an enterprise. Id.

10. Section 1964(c) provides: Any person injured in his business or property by reason
of a violation of section 1962 of this chapter may sue therefor in any appropriate United
States district court and shall recover threefold the damages he sustains and the cost of the
suit, including a reasonable attorney's fee. Id. § 1964(c).

11. Id.
12. Id. § 1962(a)-(d).
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a laundry list of state and federal crimes 3 and includes mail fraud,
wire fraud, securities fraud, and bankruptcy fraud.' 4 Because of the
broad reach of these statutes, it is said that RICO has "federalized"
large segments of garden-variety fraud. 5

PART 2. FRAMEWORK FOR CIVIL RICO

I. Elements of Civil RICO
A. Plaintiff (standing)

13. Section 1961(1) provides:
As used in this chapter-(l) "racketeering activity" means (A) any act or threat
involving murder, kidnapping, gambling, arson, robbery, bribery, extortion, dealing
in obscene matter, or dealing in narcotic or other dangerous drugs, which is
chargeable under State law and punishable by imprisonment for more than one year;
(B) any act which is indictable under any of the following provisions of title 18,
United States Code: Section 201 (relating to bribery), section 224 (relating to sports
bribery), sections 471, 472, and 473 (relating to counterfeiting), section 659 (relating
to theft from interstate shipment) if the act indictable under section 659 is felonious,
section 664 (relating to embezzlement from pension and welfare funds), sections 891-
894 (relating to extortionate credit transactions), section 1084 (relating to the trans-
mission of gambling information), section 1341 (relating to mail fraud), section 1343
(relating to wire fraud), sections 1461-1465 (relating to obscene matter), section 1503
(relating to obstruction of justice), section 1510 (relating to obstruction of criminal
investigations), section 1511 (relating to the obstruction of State or local law
enforcement), section 1512 (relating to tampering with a witness, victim, or an
informant), section 1513 (relating to retaliating against a victim, witness, or an
informant), section 1951 (relating to interference with commerce, robbery, or extor-
tion), section 1952 (relating to racketeering), section 1953 (relating to interstate
transportation of wagering paraphernalia), section 1954 (relating to unlawful welfare
fund payments), section 1955 (relating to the prohibition of illegal gambling busi-
nesses), section 1956 (relating to the laundering of monetary instruments), section
1957 (relating to engaging in monetary transactions in property derived from specified
unlawful activity), sections 2312 and 2313(relating to interstate transportation of
stolen motor vehicles), sections 2314 and 2315 (relating to interstate transportation
of stolen property), section 2320 (relating to trafficking in certain motor vehicles or
motor vehicle parts), sections 2341-2346 (relating to trafficking in contraband ciga-
rettes), sections 2421-24 (relating to white slave traffic), (C) any act which is indictable
under title 29, United States Code, section 186 (dealing with restrictions on payments
and loans to labor organizations) or section 501(c) (relating to embezzlement from
union funds), (D) any offense involving fraud connected with a case under title 11,
fraud in the sale of securities, or the felonious manufacture, importation, receiving,
concealment, buying, selling, or otherwise dealing in narcotic or other dangerous
drugs, punishable under any law of the United States.. ..

Id. § 1961(l).
14. The term "bankruptcy fraud" was later changed to "fraud connected with a case

under title 11." Act of Nov. 6, 1978, Pub. L. No. 95-598, § 314, 92 Stat. 2549, 2677 (1978).
15. See Sedima, S.P.R.L. v. Imrex Co., 473 U.S. 479, 501 (1985) (Marshall, J., dissenting).

One of the first cases to use the terminology "garden-variety fraud" was Parnes v. Heinold
Commodities, Inc., 548 F. Supp. 20, 23 (N.D. Ill. 1982).
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B. Defendant
C. Pattern

1. Continuity
2. Relationship

D. Racketeering Activity
1. Separate from enterprise
2. Laundry list offenses

E. Collection of unlawful debt
F. Proscribed relationships

1. Investment of income
2. Control
3. Conduct
4. Conspiracy

G. Enterprise
1. Association in fact
2. Separate from person

H. Nexus to Interstate Commerce
I. Injury

1. Nature of injury
2. Measure

J. Attorneys' Fees
II. Procedure

A. Jurisdiction
1. Subject matter-exclusively federal?
2. In Personam

B. Venue
C. Pleading and Proof
D. Injunctive or other equitable relief
E. Arbitrability
F. Survival of Actions
G. Limitation of Actions
H-. Self-Incrimination
I. Issue and Claim Preclusion
J. Sanctions for Abuse

PART 3. SURVEY CASES

Enterprise and Person

Perhaps the most important substantive civil RICO case decided
by the Fifth Circuit in the survey period is the modest, one page per

[Vol. 19:463
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curiam decision of Bishop v. Corbitt Marine Ways, Inc.16 The plain-
tiff's allegations asserted that the RICO "person" and the RICO
"enterprise" were one and the same: the defendant. 7 This issue has
produced an unusual split among the circuits with the Eleventh Circuit
on one side and the First, Second, Third, Fourth, Seventh, Eighth,
and Ninth on the other. 8 The Fifth Circuit joins the crowd on this
issue, explicitly adopting the Seventh Circuit's reasoning which dis-
tinguishes between causes of action under section 1962(a)' 9 (receipt
and investment of illicit income) and those under section 1962(c)
(conduct of enterprise). 20 Under this test, a "person" can be the
"enterprise" in a section 1962(a) cause of action if the "person" is
a central player in the criminal enterprise and a direct or indirect
beneficiary of the racketeering activity. The core of the distinction
is both semantic and philosophical, recognizing that the enterprise
may be the victim as well as the perpetrator of the criminal scheme. 2'

The problem is especially troublesome in cases involving cor-
porate defendants. Section 1962(c) requires the liable person to be
"employed by or associated with [the] enterprise.' '22 While it is clear
that a corporation may satisfy the section 1961 definitions of both
"person" 23 and "enterprise," 24 the question to be resolved is whether

16. 802 F.2d 122 (5th Cir. Oct. 1986).
17. Id.
18. Compare United States v. Hartley, 678 F.2d 961, 990 (1lth Cir. 1982), cert. denied,

459 U.S. 1170 (1983) and Schofield v. First Commodity Corp., 793 F.2d 28, 32 (1st Cir.
1986); Bennett v. United States Trust Co., 770 F.2d 308, 315 (2d Cir. 1985), cert. denied, 474
U.S. 1058 (1986); B.F. Hirsch v. Enright Refining Co., 751 F.2d 628, 634 (3rd Cir. 1984);
United States v. Computer Sciences Corp., 689 F.2d 1181, 1190 (4th Cir. 1982), cert. denied,
459 U.S. 1105 (1983); Haroco v. American Nat'l Bank & Trust Co., 747 F.2d 384, 400 (7th
Cir. 1984), cert. granted, 469 U.S. 1157 (1985); Bennett v. Berg, 685 F.2d 1053, 1061-62 (8th
Cir. 1982), aff'd in part, rev'd in part on reh'g en banc, 710 F.2d 1361, 1363-64, cert. denied,
464 U.S. 1008 (1983); Rae v. Union Bank, 725 F.2d 478, 480-81 (9th Cir. 1984).

19. 18 U.S.C. § 1962(a) (1982).
20. Id. § 1962(c); Bishop v. Corbitt Marine Ways, Inc., 802 F.2d 122, 123 (5th Cir. Oct.

1986). The Seventh, Ninth, and to a certain extent Third, Circuits have made the distinction
between section 1962(c) cases and those under section 1962(a) or (b) based upon the specific
language and purposes of the statute. See supra note 18; Schreiber Distrib. Co. v. Serv-Well
Furniture Co., Inc., 806 F.2d 1393, 1397 (9th Cir. 1986).

21. See Blakey, supra note 6, at 323.
22. 18 U.S.C. § 19 62(c) (1982).
23. Section 1961(3) provides: "person" includes any individual or entity capable of holding

a legal or beneficial interest in property.
24. Section 1961(4) provides: "enterprise" includes any individual, partnership, corpora-

tion, association, or other legal entity, and any union or group of individuals associated in
fact although not a legal entity.
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the same corporation may be both the liable person (defendant) and
the enterprise. 25 With only the corporation as defendant, as in Bishop,
the answer is more easily found than when corporate employees are
also defendants, as in Haroco v. American National Bank & Trust
Co., the Seventh Circuit case relied on by the court. 26 Despite one
reference, it is not clear that Haroco deals persuasively with the
possibility of an enterprise being composed of an association in fact
of the defendant corporation and defendant agents or employees of
the corporation.2 7 An "association in fact" cannot be a "person,"
that is, the defendant, under the RICO statute; thus, such association
never really creates the problem of being both defendant and enter-
prise. 2

1 In fact, Haroco rather summarily concludes that an allegation
that one defendant corporation violated section 1962(c) by conduct-
ing, through a pattern of racketeering activity, the affairs of its
parent corporation is sufficient since "a subsidiary acts on behalf
of, and thus conducts the affairs of, its parent corporation.' '29 Bishop
may not authoritatively settle the issue of whether alleging an asso-
ciation in fact between a corporate defendant and its employees
(defendants) would satisfy the requirements of section 1962(c). 3

0 Other
cases in the survey period have shown that mere perfunctory alle-

25. A related question with respect to corporate liability has to do with the applicability
of the doctrine of respondeat superior. Compare Bernstein v. IDT Corp., 582 F. Supp. 1079,
1085-86 (D. Del. 1984) (wherein the court allowed the plaintiff to pursue his cause of action
against the defendant corporation for actions of its former officers on grounds that "it is
hardly a novel principle of law that a master who retains an employee that he knows or
should know is incompetent or otherwise unfit may be liable for resulting harm to third
persons.") with Parnes v. Heinold Commodities Co., 548 F. Supp. 20, 24 (N.D. Il1. 1982)
(wherein the court denied the plaintiffs a cause of action against a commodities firm which
the plaintiffs alleged arose due to the actions of two brokers employed by the firm). See
Patton, Civil RICO: Statutory and Implied Elements of the Treble Damages Remedy, 14 TEx.
TECH L. REv. 377, 387-89 (1983). The author suggests that American Soc'y of Mechanical
Engr's v. Hydrolevel Corp., 456 U.S. 556 (1982), an antitrust suit, represents persuasive
authority that respondeat superior could apply to civil RICO cases. The Fifth Circuit has
generally rejected vicarious liability in civil cases with punitive consequences, but has not
specifically faced the question in the context of civil RICO.

26. 747 F.2d 384 (7th Cir. 1984).
27. See, e.g., Wilcox v. First Interstate Bank, 815 F.2d 522, 529 (9th Cir. 1987) (citing

Haroco in support of its contention that a RICO enterprise refers to an entity separate and
distinct from the person, or persons, whose behavior the Act was designed to prohibit).

28. 747 F.2d at 401; Snider v. Lone Star Art Trading Co., Inc., 659 F. Supp. 1249, 1253-
54 (E.D. Mich. 1987).

29. 747 F.2d at 402-03.
30. The question can often be mooted by alleging a section 1961(a) violation.
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gations of association in fact are not enough.3 There must be some
showing of shared or common purpose, continuity of structure or
personnel, and a decision-making structure, whether hierarchical or
consensual3 2 This straightforward statement of law, made without
additional analysis in Shaffer v. Williams,3 3 appears to state a new
approach for the Fifth Circuit. The Fifth Circuit has never disavowed
United States v. Elliott, 4 which is generally perceived as less restrictive
in its notion of association in fact. Has Shaffer changed the rule in
the Fifth Circuit sub rosa?

Pattern of Racketeering Activity

One of the most interesting areas in civil RICO today is the
interpretation of "pattern" of racketeering activity. The development
in this area is largely a reaction to the Supreme Court decision of
Sedima, S.P.R.L. v. Imrex Co.,"5 where the Supreme Court, in yet
another famous footnote,3 6 "appeared to challenge the lower courts
to develop a more rigorous interpretation of 'pattern.' ,,17 Although
section 1961(5) requires "at least two acts of racketeering activity"
in order to establish a pattern, two such acts may not be enough:

Indeed, in common parlance two of anything do not generally
form a "pattern." . . . As the Senate Report explained: "The
target of [RICO] is thus not sporadic activity. The infiltration of
legitimate business normally requires more than one 'racketeering
activity' and the threat of continuing activity to be effective. It is

31. Atkinson v. Anadarko Bank & Trust Co., 808 F.2d 438 (5th Cir. Jan. 1987), cert.
denied, - U.S. -, 107 S. Ct. 3276, 97 L. Ed. 2d 780 (1987); Shaffer v. Williams, 794
F.2d 1030 (5th Cir. July 1986). It is interesting to note that the Shaffer court does not cite
nor appear to follow United States v. Cauble, 706 F.2d 1322 (5th Cir. 1983) which cited
United States v. Cagnina, 697 F.2d 915 (lth Cir. 1983). Cagnina suggested that the Eighth
Circuit's test of association-in-fact, established in United States v. Bledsoe, 674 F.2d 647 (8th
Cir. 1982), conflicts with the Fifth/Eleventh Circuit test. The Shaffer court merely cited without
analysis or comment United States v. Lemm, 680 F.2d 1193 (8th Cir. 1982), an Eighth Circuit
case which followed Bledsoe. 794 F.2d at 1032.

32. 794 F.2d at 1032.
33. 794 F.2d 1030 (5th Cir. July 1986).
34. 571 F.2d 880 (5th Cir.), cert. denied, 439 U.S. 953 (1978).
35. 473 U.S. 479 (1985).
36. Id. at 496 n.14.
37. Smoky Greenhaw Cotton Co. v. Merrill Lynch, Pierce, Fenner and Smith, Inc., 785

F.2d 1274, 1280 n.7 (5th Cir. 1986), cert. denied, - U.S. ., 107 S. Ct. 3211, 96 L.
Ed. 2d 698 (1987).

19881
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this factor of continuity plus relationship which combines to
produce a pattern. '38

The development of this pattern requirement has produced con-
flicts and inconsistencies among the circuits and even within circuits.3 9

The concepts of continuity and relationship seem to be somewhat at
odds with one another.40 In Morgan v. Bank of Waukegan, the
Seventh Circuit stated, "In order to be sufficiently continuous to
constitute a pattern of racketeering activity, the predicate acts must
be ongoing over an identified period of time so that they can fairly
be viewed as constituting separate transactions, i.e., 'transactions
somewhat separated in time and place.' -41 That court also said that
"Irlelevant factors include the number and variety of predicate acts
and the length of time over which they were committed, the number
of victims, the presence of separate schemes and the occurrence of
distinct injuries." ' 42 "Related" implies closeness in time, involving
the same victim or the same type of misconduct. 43 This inherent

38. 473 U.S. at 496 n.14 (emphasis by Supreme Court).
39. Compare United States v. lanniello, 808 F.2d 184 (2d Cir. 1986), cert. denied, U.S.

__, 107 S. Ct. 3230, 97 L. Ed. 2d 736 (1987) (multiple acts of fraud relating to a single
continuing scheme constitute a "pattern") with Superior Oil Co. v. Fulmer, 785 F.2d 252 (8th
Cir. 1986) (multiple predicate acts all committed in furtherance of a single scheme are
insufficient to establish the continuity necessary for a "pattern"). See also Morgan v. Bank
of Waukegan, 804 F.2d 970, 975 (7th Cir. 1986) ("the predicate acts must be ongoing over
an identified period of time so that they can fairly be viewed as constituting separate
transactions"); International Data Bank, Ltd. v. Zepken, 812 F.2d 149 (4th Cir. 1987)
(commission of two or more acts to perpetrate a single fraud not a "pattern"); R.A.G.S.
Couture, Inc. v. Hyatt, 774 F.2d 1350 (5th Cir. 1985) (two alleged acts of mail fraud sufficient
to constitute a pattern without discussion of the "continuity" element); Schreiber Distrib. Co.
v. Serv-Well Furniture Co., 806 F.2d 1393 (9th Cir. 1986) (single fraudulent scheme with
multiple fraudulent acts is an "isolated event" which creates no threat of continuing activity
and establishes no pattern); Torwest DBC, Inc. v. Dick, 810 F.2d 925 (10th Cir. 1987)
(distinguishes schemes to achieve a single discreet objective where even multiple acts do not
show "pattern" and open-ended fraudulent activity in which the scheme itself may establish
the "continuity" element); Bank of Am. v. Touche, Ross, & Co., 782 F.2d 966 (lth Cir.
1986) (nine separate acts of mail and wire fraud in a single fraudulent scheme sufficient to
establish a "pattern").

40. See generally, Morgan v. Bank of Waukegan, 804 F.2d 970, 975 (7th Cir. 1986)
(relationship implies predicate acts committed close in time, involving the same victim or same
type of conduct; continuity implies predicate acts occurring at different times or involving
different victims).

41. 804 F.2d at 975. (quoting Graham v. Slaughter, 624 F. Supp. 222, 225 (N.D. Ill.
1985)).

42. Id.
43. Id.

470
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tension has produced a wide variation of responses. 44 At least one
previous Fifth Circuit case did not address the issue of continuity,
but held that a pattern could be established on the basis of related
acts. 45 During this survey period, the Fifth Circuit did not clarify its
position or advance the state of the law when it decided Cowan v.
Corley.4 While espousing a narrower definition of pattern, the court
examined the complaint and found it sufficient to constitute a "pat-
tern. " 47 The court said:

Cowan's complaint contains not only allegations of the two spe-
cific alleged criminal acts, but a litany of other predicate acts
involved in the formation, organization, and operation of the
association, including the manner of the organization, the setting
and use of dues, the allocation of wrecker business, his expulsion
from the association, and the concomitant exclusion from all
wrecker calls originating on public property, calls which purport-
edly are the source of most wrecker business. Assuming without
deciding that some of these acts were criminal violations, the
combination of these activities suffices to constitute a pattern
within the intendment of RICO.48

Query whether this litany of elements listed by the court consists, in
fact, of predicate acts which could establish a pattern of racketeering
activity. Remember that the predicate acts come from a laundry list
of prohibited activities enumerated in section 1961. They are not just
activities undertaken by the defendant. To constitute a pattern the
acts must be indictable under one of the specified statutes.

In Personam Jurisdiction

One case in the survey merits careful attention-in part because
the court may not have given it such. Caldwell v. Palmetto State
Savings Bank 9 deals with two important issues: personal jurisdiction
in RICO cases and sanctions for frivolous appeals. Although the
latter, an important topic in appellate procedure today,5 0 is beyond

44. See supra note 39.
45. R.A.G.S. Couture, Inc. v. Hyatt, 774 F.2d 1350 (5th Cir. 1985).
46. 814 F.2d 223 (5th Cir. Apr. 1987).
47. Id. at 227.
48. Id.
49. 811 F.2d 916 (5th Cir. Mar. 1987).
50. Compare Lewis v. Brown & Root Inc., 711 F.2d 1287 (5th Cir. 1983), cert. denied,

464 U.S. 1069 (1984) and Haynie v. Ross Gear Division, 799 F.2d 237 (6th Cir. 1986) (bad

1988]
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the scope of this article, the court's extraordinary imposition of
sanctions exacerbates the effect of its error on the former.

In Caldwell, plaintiffs, residents of Texas, sued defendants for
violation of RICO. 1 The suit involved a contract to purchase the
assets of a South Carolina general partnership and the loan trans-
action to finance it.12 All relevant events took place exclusively in
South Carolina.13 Defendants moved for dismissal under Federal Rule
of Civil Procedure 12(b) due to lack of personal jurisdiction and
improper venue and in the alternative, for transfer of the case to
South Carolina.14 There is no reference in the case to the method of
serving process upon defendants, but evidently no motion was made
for insufficiency of process or insufficiency of service of process.

To say that the plaintiffs' response to this challenge to jurisdic-
tion was not well conceived would be an understatement. Plaintiffs
made no attempt to contradict the jurisdictional denials of defendants
and asserted only that the district court had subject matter jurisdiction
due to diversity and the RICO statute."

As a long time teacher of civil procedure, this author can
appreciate the court's exasperation with a litigant who, challenged to
justify personal jurisdiction, responds with proof or assertion of
subject matter jurisdiction. Clearly both are required as well as notice
and opportunity to be heard.16 In Caldwell, the court let its exasper-

faith not required for assessment of attorney's fees under section 1927), vacated, - U.S.
, 107 S. Ct. 2475, 96 L. Ed. 2d 368 (1987) with Suslick v. Rothschild Sec. Corp., 741

F.2d 1000 (7th Cir. 1984) and United States v. Blodgett, 709 F.2d 608 (9th Cir. 1983) (bad
faith required).

51. 811 F.2d at 917.
52. Id.
53. Id.
54. Id.
55. Id.
56. Jurisdiction in the sense of the legitimate exercise of authority by a court has three

elements, each of which must be present to validate the court's actions: notice, basis, and
competence. The notice required contemplates a fair opportunity to be heard. See Mullane v.
Central Hanover Bank & Trust Co., 339 U.S. 306 (1950).

Basis (the relationship of the court to the defendant) includes that known as in personam
or personal jurisdiction. For a state court to assert jurisdiction over a nonresident defendant,
due process requires a relatedness to the forum such that the assertion of jurisdiction does
not offend traditional notions of substantial justice and fair play. See, e.g., Asahi Metal
Indus. Co. v. Superior Court, - U.S. -, 107 S. Ct. 1026, 94 L. Ed. 2d 92 (1987);
Burger King Corp. v. Rudzewicz, 471 U.S. 462 (1985); World-Wide Volkswagen v. Woodson,
444 U.S. 286 (1980); International Shoe v. Washington, 326 U.S. 310 (1945).

The competence of the court is its grant by the sovereign to deal with certain subject matters,
thus the name, subject matter jurisdiction. Federal courts are courts of limited jurisdiction.

[Vol. 19:463
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ation cloud its analysis. Such an error is regrettable in any case, but
unforgivable in a case in which the court excoriates counsel for his
ineptitude and applies sanctions.

The court examined the only "contact" that defendants had
with Texas-a single letter-and found the defendants had not pur-
posefully availed themselves of the benefit of Texas law.17 Since the
defendants had neither property nor business dealings in Texas, the
court concluded that the trial court's determination that the plaintiffs
failed to establish a prima facie case of jurisdiction was correct as a
matter of law.58 The court also found that since the defendants did
not conduct business in Texas, the RICO statute itself did not provide
a basis for in personam jurisdiction. 9

A more careful examination of this reasoning is merited. Section
1965 provides:

1965. Venue and process
(a) Any civil action or proceeding under this chapter against any
person may be instituted in the district court of the United States
for any district in which such person resides, is found, has an
agent, or transacts his affairs.
(b) In any action under section 1964 of this chapter in any
district court of the United States in which it is shown that the
ends of justice require that other parties residing in any other
district be brought before the court, the court may cause such
parties to be summoned, and process for that purpose may be
served in any judicial district of the United States by the marshal
thereof.
(c) In any civil or criminal action or proceeding instituted by the
United States under this chapter in the district court of the United
States for any judicial district, subpenas (sic) issued by such court
to compel the attendance of witnesses may be served in any other
judicial district, except that in any civil action or proceeding no
such subpena (sic) shall be issued for service upon any individual
who resides in another district at a place more than one hundred
miles from the place at which such court is held without approval
given by a judge of such court upon a showing of good cause.
(d) All other process in any action or proceeding under this
chapter may be served on any person in any judicial district in

57. 811 F.2d at 918.
58. Id.
59. Id.

19881



TEXAS TECH LAW REVIEW [Vol. 19:463

which such person resides, is found, has an agent, or transacts
his affairs.-

This section deals with venue (subdivision a); joinder and process
therefor (subdivision b); witness subpoena (subdivision c); and process
(subdivision d). It clearly authorizes nationwide service of process. 6'
The Fifth Circuit has previously held that when Congress authorizes
nationwide service of process, any federal court can constitutionally
exercise personal jurisdiction as long as the defendant has minimum
contacts with the United States:

Subject only to the regulation of Congress, each federal court
exercises the "judicial Power of the United States," not a judicial
power constitutionally limited by the boundaries of a particular
district. . . . Because the district court's jurisdiction is always
potentially, and, in this case, actually co-extensive with the bound-
aries of the United States, due process requires only that a
defendant in a federal suit have minimum contacts with the United
States, "the sovereign that has created the court.' '62

Although it is not undisputed that "minimum contacts" is the
proper measure for assertion of federal court jurisdiction in a non-
diversity case, 63 and although there may be a debate within the
Circuit" about the effect of subsequent United States Supreme Court

60. 18 U.S.C. § 1965 (1982).
61. 18 U.S.C. § 1965(d) (1982); Soltex Polymer Corp. v. Fortex Indus. Inc., 590 F. Supp.

1453, 1460 (E.D.N.Y. 1984), aff'd, 832 F.2d 1325 (2d Cir. 1987); Clement v. Pehar, 575 F.
Supp. 436, 438-39 (N.D. Ga. 1983).

62. FTC v. Jim Walter Corp., 651 F.2d 251, 256 (5th Cir. 1981) (citations omitted)
(quoting Stafford v. Briggs, 444 U.S. 527, 554 (1980) (Stewart, J., dissenting)).

63. See Haile v. Henderson Nat'l Bank, 657 F.2d 816, 824 (6th Cir. 1981) ("In an action
where service of process is effected pursuant to a statute which provides for nationwide service
of process, the strictures of International Shoe do not apply."), cert. denied sub nom. First
Nat'l Bank v. Haile, 455 U.S. 949 (1982); Driver v. Helms, 74 F.R.D. 382 (D.R.I. 1977),
modified on other grounds, 577 F.2d 147 (1st Cir. 1978), judgment rev'd, 444 U.S. 527 (1980).
The Supreme Court reversed the judgment holding that 28 U.S.C. § 1391(e), section 2 of the
Mandamus & Venue Act of 1962 applies only to actions nominally against an individual
government officer but are in reality against the government. Both the district court and the
First Circuit had approved the use of the Act's nationwide service of process provision in
what was an action for damages. The Supreme Court neither reached nor expressed any
opinion on the validity of section 2, the service of process provision, in actions properly within
the scope of the act. See also Mariash v. Morrill, 496 F.2d 1138 (2d Cir. 1974).

64. Compare Crawford v. Glenns, Inc., 637 F. Supp. 107 (N.D. Miss. 1986) ("minimum
contacts" doctrine continues to play a central role in personal jurisdiction determinations) with
GRM v. Equine Inv. & Management Group, 596 F. Supp. 307 (S.D. Tex. 1984) (standard to
determine personal jurisdiction is "traditional notions of fair play and substantial justice"
with "minimum contacts" seen as just a way of showing this standard has been met).
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caseS65 upon the application of FTC v. Jim Walter,6 the case has
not been overruled. It is unseemly, to say the least, in a Circuit that
prides itself upon the value of precedent67 for a panel to ignore or
implicitly overrule such authority.

In Caldwell v. Palmetto State Savings Bank,6 8 it is apparent that
Palmetto State Savings Bank of South Carolina, as a resident United
States corporation, had sufficient contacts with the United States to
satisfy the requirements of due process. It is probable, although not
expressly revealed in the appellate opinion, that the individual defen-
dants, in denying residence in Texas, admitted to residence within
the United States. Therefore, the question before the court should
properly have been one of venue and not jurisdiction. 69 Section
1965(a), upon which the court focused, is a venue provision, not a
jurisdictional one. Indeed all of the cases cited by the court to
address the question of whether personal jurisdiction was created by
the nationwide process of RICO are cases dealing with venue. 70 The
court accused the plaintiffs of confusing subject matter jurisdiction

65. See Asahi Metal Indus. Co. v. Superior Court, -U.S. -, 107 S. Ct. 1026, 94
L. Ed. 2d 92 (1987); Burger King Corp. v. Rudzewicz, 471 U.S. 462 (1985); Insurance Co. of
Ireland v. Compagnie Des Bauxites de Guinee, 456 U.S. 694 (1982).

66. 651 F.2d 251, 256 (5th Cir. 1981); see supra note 62 and accompanying text.
67. See, Baker, Precedent Times Three: Stare Decisis in the Divided Fifth Circuit, 35

S.W.L.J. 687, 712-35 (1981). Absent an overriding Supreme Court decision or a change in
statutory law, only the court sitting en banc can disregard precedent set by a prior panel. See,
e.g., Girard v. Drexel Burnham Lambert, Inc., 807 F.2d 490, 491 (5th Cir. Jan. 1987); Ketchum
v. Gulf Oil Corp., 798 F.2d 159, 162 (5th Cir. Aug. 1986); Adams-Lundy v. Association of
Professional Flight Attendants, 792 F.2d 1368, 1372 n.4 (5th Cir. June 1986); United States
v. 8.41 Acres of Land, 783 F.2d 1256, 1259-60 (5th Cir.), cert. denied, - U.S. -, 107
S. Ct. 85, 93 L. Ed. 2d 38 (1986).

68. 811 F.2d 916 (5th Cir. March 1987).
69. Perhaps an argument can be made that the particular language of section 1964(c)

prevents section 1965, with its nationwide service of process, from authorizing jurisdiction (as
opposed to venue) in any federal district court. Section 1964(c) authorizes a person injured to
sue in any appropriate United States district court. Even if the emphasized language is construed
to permit jurisdiction only in a court with proper venue, the Fifth Circuit should have dealt
squarely with the "most fundamental of legal principles, jurisdiction," Caldwell, 811 F.2d at
919, and addressed the Jim Walter line of precedent.

70. See 811 F.2d at 918. Another example of the carelessness of a court which sees "no
excuse for . . . presentation of arguments that are clearly wrong" is found in the listing of
cases cited for the proposition that section 1965(a) language requires that a defendant be
conducting business in the forum. One of the cases cited, Donovan v. Mazzola, 606 F. Supp.
119 (D.C. Cal. 1984), involves a contempt action against union pension fund trustees. The
case which the court seemingly meant to cite was Sunray Enters., Inc. v. David C. Bouza &
Assoc., 606 F. Supp. 116 (S.D.N.Y. 1984). Moreover, all the cases cited are apparently
construing the identical language of section 1965(d) which is the venue provision.
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with in personam jurisdiction and then proceeded itself to confuse
in personam jurisdiction with venue.7 The Fifth Circuit should have
acted upon the venue motions of either defendants or plaintiffs and
not affirmed the jurisdictional dismissal upon the jurisdictional chal-
lenge. This leaves open for speculation the propriety of the sanctions
for frivolous appeal.

Arbitrability

By far the hottest civil RICO topic during the survey period was
the arbitrability of RICO claims. No fewer than five cases in the
Fifth Circuit during the survey period dealt with arbitrability or some
aspect thereof. 72 Arbitrability was also an important issue in other
circuits; no fewer than six circuits have recently dealt with the issue73

and at least three views have developed. The Second Circuit, in
McMahon v. Shearson/American Express, Inc. 74 later reversed by
the United States Supreme Court, held that RICO claims were not
arbitrable. 75 The Third Circuit held that the RICO claim was arbi-
trable if the underlying predicate claim was arbitrable. 76 The view of
the Fifth Circuit is best presented in Mayaja, Inc. v. Bodkin77 in

71. Defendant's complaint is evidently one of improper venue (section 1404) and not
merely inconvenient forum (section 1406).

72. Valero Refining, Inc. v. M/T Lauberhorn, 813 F.2d 60 (5th Cir. Mar. 1987); Girard
v. Drexel Burnham Lambert, Inc., 807 F.2d 490 (5th Cir. Jan. 1987); Smoky Greenhaw Cotton
Co. v. Merrill, Lynch, Pierce, Fenner & Smith, Inc., 805 F.2d 1221 (5th Cir. Dec. 1986), cert.
denied, - U.S. __, 107 S. Ct. 3211, 96 L. Ed. 2d 698 (1987); Beck v. Merrill Lynch,
Pierce, Fenner & Smith, Inc., 805 F.2d 1032 (5th Cir. Nov. 1986); Mayaja, Inc. v. Bodkin,
803 F.2d 157 (5th Cir. Oct. 1986), vacated sub nom. Shearson Lehman Bros. v. Mayaja, Inc.,

U.S. __, 107 S. Ct. 3205, 96 L. Ed. 2d 692 (1987).
73. Genesco, Inc. v. Kakiuchi & Co., 815 F.2d 840 (2d Cir. 1987); Page v. Moseley,

Hallgarten, Estabrook & Weeden, 806 F.2d 291 (1st Cir. 1986); McMahon v. Shearson/
American Express, Inc., 788 F.2d 94 (2d Cir. 1986), rev'd., - U.S. -, 107 S. Ct. 2332,
96 L. Ed. 2d 185 (1987); Jacobson v. Merrill, Lynch, Pierce, Fenner & Smith, Inc., 797 F.2d
1197 (3d Cir. 1986), cert. granted and judm't vacated, - U.S. .. 107 S. Ct. 3204, 96
L. Ed. 2d 691 (1987); Webb v. R. Rowland & Co., Inc., 800 F.2d 803 (8th Cir. 1986); Tashea
v. Bache, Halsey, Stuart, Shields, Inc., 802 F.2d 1337 (lth Cir. 1986).

74. 788 F.2d 94 (2d Cir. 1986), rev'd, - U.S. -, 107 S. Ct. 2332, 96 L. Ed. 2d
185 (1987).

75. Id. at 96.
76. Jacobson v. Merrill, Lynch, Pierce, Fenner & Smith, Inc., 797 F.2d 1197, 1203 (3d

Cir. 1986), cert. granted and judm't vacated, - U.S. -, 107 S. Ct. 3204, 96 L. Ed. 2d
691 (1987).

77. 803 F.2d 157 (5th Cir. Oct. 1986), vacated sub nom. Shearson Lehman Bros. v.
Mayaja, Inc., - U.S. -, 107 S. Ct. 3205, 96 L. Ed. 2d 692 (1987).
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which the Fifth Circuit held that civil RICO claims are arbitrable.7 8

The Federal Arbitration Act 79 has established a strong public
policy in favor of arbitration, seeking to reverse a long history of
court hostility in this area. 80 In order for a statutory claim to
overcome the overriding federal policy in favor of arbitration it is
necessary to show that Congress intended the statutory claim to be
nonarbitrable.81 This principle has caused a wide variation of results
when applied in the context of securities law violations. 82 Courts have
examined carefully the language, history, and policies of federal
securities laws to determine arbitrability. Since RICO claims are often
joined with securities law claims, courts frequently confront the
arbitrability issue with respect to both statutory schemes in the same
case. Such was the situation in Mayaja. The Fifth Circuit, however,
resisted the impulse to determine arbitrability of the RICO claim
based upon the arbitrability of the underlying securities claim.83

Instead, the court examined the language, history, purposes, and
policies of the RICO statute and concluded that RICO claims are
arbitrable .

4

After all the Fifth Circuit cases had been decided during the
survey period, the United States Supreme Court decided, in an
opinion very similar to Mayaja, that civil RICO cases are arbitrable.85

The case decided by the Supreme Court involved both a rule lOb-5
securities fraud claim and a RICO claim; the Second Circuit held
each of these claims to be nonarbitrable.8 The arbitrability question
with respect to the lOb-5 claim was complex and consumed most of
the Supreme Court's attention and written opinion. 87 Dissenters ex-
pounded extensively a different view of the history and purposes of

78. Id. at 162-66.
79. 9 U.S.C. §§ 1-14, 201-208 (1982).
80. See Scherck v. Alberto-Culver Co., 417 U.S. 506, 510-11 (1974).
81. Shearson/American Express Inc. v. McMahon, - U.S. -, 107 S. Ct.

2332, 2337, 96 L. Ed. 2d 185, 193-94 (1987).
82. See id. at -_, 107 S. Ct. at 2346-49, 96 L. Ed. 2d at 204-08 (Blackmun, J.,

dissenting in part).
83. This reluctance to characterize the arbitrability by the nature of the predicate act and

the reliance on the antitrust genesis of RICO might ultimately have lead the Fifth Circuit to
choose the Clayton Act limitations period for civil RICO suits.

84. 803 F.2d at 162-66.
85. Shearson/American Express, Inc. v. McMahon, - U.S. -, 107 S. Ct. 2332, 96

L. Ed. 2d 185 (1987).
86. Id. at , 107 S. Ct. at 2336, 96 L. Ed. 2d at 191.
87. Id. at _ , 107 S. Ct. at 2332, 96 L. Ed. 2d at 185.
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the Securities Exchange Act of 1934.88 The RICO claim evoked a
shorter analysis and no dissent.

The Court found nothing in the text or legislative history of
RICO to "even arguably [evince] congressional intent to exclude civil
RICO claims from the dictates of the Arbitration Act."19 The relevant
examination then becomes whether there is an irreconcilable conflict
between arbitration and RICO's underlying purpose. The recent case
of Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth9° had fore-
shadowed much of the analysis on this question. Mitsubishi held that
federal antitrust claims could be arbitrable when they arose out of
international commerce. 9 The Court in Mitsubishi had rejected the
argument later advanced in McMahon that the issues are too complex
for arbitration. 92 Access to expertise is, in fact, one of the advantages
of arbitration. 93 The Court in McMahon also rejected the argument
that the overlap of criminal and civil provisions renders RICO claims
nonarbitrable. 94 In Sedima, S.P.R.L. v. Imrex Co.,9 the Court had
observed: "the fact that conduct can result in both criminal liability
and treble damages does not mean that there is not a bona fide civil
action."96

The Second Circuit had concluded that RICO claims should be
adjudicated only in a judicial forum because a RICO plaintiff can
be likened to a "private attorney general" protecting the public
interest. 97 The Supreme Court, noting that private enforcement of
RICO is seldom against the archetypal intimidating mobster, did not
see private RICO enforcement as irreconcilably in conflict with
arbitration.98

88. Id. at , 107 S. Ct. at 2346, 96 L. Ed. 2d at 204 (Blacknun, Brennan, Marshall
& Stevens, JJ., dissenting in part). The dissenting justices felt that the majority gave too
narrow a reading to Wilko v. Swan, 346 U.S. 427 (1953) and that the weight of judicial
precedent counselled applying Wilko to Exchange Act claims.

89. -_ U.S. at -, 107 S. Ct. at 2343-44, 96 L. Ed. 2d at 201.
90. 473 U.S. 614 (1985).
91. Id. at 640.
92. Id. at 633-34.
93. See, Katsoris, The Arbitration of a Public Securities Dispute, 53 FoRDHtm L. REv.

279, 280 (1984); Note, The Enforceability of Predispute Arbitration Agreements Under 10(b)
and lob-5 Claims, 43 WASH. & LEE L. Rav. 923 (1986).

94. - U.S. at , 107 S. Ct. at 2344, 96 L. Ed. 2d at 202.
95. 473 U.S. 479 (1985).
96. Id. at 492.
97. - U.S. at , 107 S. Ct. at 2336, 96 L. Ed. 2d at 192.
98. Id. at , 107 S. Ct. at 2345, 96 L. Ed. 2d at 202.
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In Mayaja, the Fifth Circuit made a more detailed analysis of
the legislative history of RICO99 and, considering the same policy
arguments, concluded that RICO claims were indeed arbitrable.' °°

However, the position of the Fifth Circuit, that Securities Exchange
Act causes of action were nonarbitrable, did not fare so well in
McMahon as a majority of the Supreme Court held otherwise.10'

Other arbitrability issues are still being resolved in the Fifth
Circuit. When the Supreme Court, in Dean Witter Reynolds Inc. v.
Byrd,0 2 overruled the intertwining doctrine to which the Fifth Circuit
subscribed, 03 implementation problems arose. The Fifth Circuit, in
one of the survey cases, retroactively applied the Supreme Court's
rejection of the intertwining doctrine to a RICO claim on the grounds
that the claim had not yet been litigated. 1° When multiple claims
are separated, one for trial and one for arbitration, consideration
must be given to the potential collateral estoppel effects of such
separation. Federal courts will have to deal with these potential
collateral estoppel effects by developing preclusion rules. A stay of
arbitration proceedings is not necessary.'0 5

Limitations

The final topic covered by survey cases concerns limitation of
actions. The RICO statute does not provide an express statute of
limitations for civil enforcement actions. While the process of choos-
ing an appropriate limitations statute in a suit arising under a federal
statute is clearly a federal process, as a general proposition, the norm
has been to apply the most analogous state statute of limitations.' °

0

With regard to civil RICO actions specifically, this has resulted in a

99. 803 F.2d at 162-66.
100. Id. at 166.
101. - U.S. -, 107 S. Ct. 2322, 96 L. Ed. 2d 185 (1987).
102. 470 U.S. 213 (1985).
103. The intertwining doctrine held that if an arbitrable claim was inextricably intertwined

with a nonarbitrable claim, arbitration was improper. Id. at 216.
104. Smoky Greenhaw Cotton Co. v. Merrill, Lynch, Pierce, Fenner & Smith, Inc., 805

F.2d 1221 (5th Cir. Dec. 1986), cert. denied, - U.S. -, 107 S. Ct. 3211, 96 L. Ed. 2d
698 (1987); see also Girard v. Drexel Burnham Lambert, Inc., 807 F.2d 490 (5th Cir. Jan.
1986) (when the notice of appeal was filed, there was a pending motion to alter or amend the
judgment from which the appeal was sought to be taken, thus the notice of appeal was a
nullity).

105. 807 F.2d at 492.
106. See, Wood, Civil RICO-Limitations in Limbo, 21 W.AmtTrrTE L. REv. 683 (1985).
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chaotic patchwork of decisions. Some courts simply used the state
limitations period most similar to the predicate offenses alleged in
the RICO claim.'07 Others chose a uniform statute applicable to all
civil RICO actions: a statute for statutory causes of action 0 s or one
which acts as a "catchall" for undefined actions.' l 9 The Fifth Circuit
did not choose a specific limitations period in LaPorte Construction
Co. v. Bayshore National Bank,"0 although it endorsed a process of
choosing the analogous state statute."' There is, however, another
approach to the problem of limitations for civil RICO. Commentators
have suggested" 2 and at least one appellate judge has implored"3 that
there is an appropriate federal statute of limitations and that federal
courts are free to choose it."14 Indeed, in a case decided after the
survey period, the United States Supreme Court rejected state court
analogies and declared the four-year limitations period of the Clayton
Act to be the appropriate analogy for civil RICO cases." 5 Interest-
ingly, Congress had established the Clayton Act limitations period
as a uniform statute of limitations "applicable to all private treble
damages actions ' " 6 in order to put an end to the confusion and

107. See Silverberg v. Thomson McKinnon Sec., Inc., 787 F.2d 1079 (6th Cir. 1986); Burns
v. Ersek, 591 F. Supp. 837 (D. Minn. 1984); Kirschner v. Cable/Tel Corp., 576 F. Supp. 234
(E.D. Pa. 1983); Eisenberg v. Gagnon, 564 F. Supp. 1347 (E.D. Pa. 1983), aff'd in part, 766
F.2d 770 (3d Cir. 1985), cert. denied, 474 U.S. 946 (1985); D'iorio v. Adonzio, 554 F. Supp.
222 (M.D. Pa. 1982); State Farm Fire & Casualty Co. v. Caton, 540 F. Supp. 673 (N.D. Ind.
1982), overruled, Ashland Oil, Inc. v. Arnett, 656 F. Supp. 950 (N.D. Ind. 1987); see also,
NSC Int'l Corp. v. Ryan, 531 F. Supp. 362 (N.D. I11. 1981) (choosing fraud as the closest
analogy for seventh amendment analysis).

108. Compton v. Ide, 732 F.2d 1429 (9th Cir. 1984); Seawell v. Miller Brewing Co., 576
F. Supp. 424, 427 (M.D.N.C. 1983).

109. Tellis v. United States Fidelity & Guar. Co., 805 F.2d 741 (7th Cir. 1986), vacated,
__ U.S. __, 107 S. Ct. 3255, 97 L. Ed. 2d 755 (1987); Teltronics Serv., Inc. v. Anaconda-
Ericsson, Inc., 587 F. Supp. 724 (E.D.N.Y. 1984), aff'd sub nom. Anaconda-Ericsson, Inc.
v. Hessen (In re Teltronics Serv., Inc.),762 F.2d 185 (2d Cir. 1985); Victoria Oil Co. v.
Lancaster Corp., 587 F. Supp. 429, 431 (D. Colo. 1984).

110. 805 F.2d 1254 (5th Cir. Dec. 1986).
111. Id. at 1255.
112. See supra note 93.
113. See A.J. Cunningham Packing Corp. v. Congress Fin. Corp., 792 F.2d 330 (3d Cir.

1986) (Sloviter, C.J., concurring).
114. Id. at 337-41.
115. Agency Holding Corp. v. Malley-Duff & Assoc., __ U.S. -, 107 S. Ct. 2759,

97 L. Ed. 2d 121 (1987).
116. S. REP. No. 619, 84th Cong., 1st Sess., reprinted in 1955 U.S. CODE CONG. & ADmw.

NEws 2328, 2331. The report states:
It is one of the primary purposes of this bill to put an end to the confusion and
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discrimination caused by application of various state statutes." 17

Justice Scalia, in a revealing concurring opinion, concluded that
the appropriate process is not to "borrow" either state or federal
statue, but rather to ascertain whether the state statute which applies
to the federal cause of action is preempted by its inconsistency with
the federal cause of action in which case there is no limitation on
the federal cause of action."18

PART 4. CONCLUSION

Despite the number of cases in the survey period, the Fifth
Circuit did not contribute significantly to the thoughtful development
of civil RICO law. The court reached the right result for the right
reason in the arbitrability cases," 9 but the decisions' importance fades
in light of the Supreme Court's decision in McMahon. 20 The court
also took a stand on an important issue-whether a person and
enterprise must be separate-but did so only by adopting the rea-
soning of a sister court and without adding its insights to the lore
of RICO. 121

Perhaps one of the most distressing observations one can make
on the basis of the civil RICO survey cases is the failure of the court
to adhere to or even address prior Fifth Circuit precedent. This may
reflect less than effective counsel, 122 the true incremental development
of the law 123 or the crush of total cases viewed with the luxury of
narrow scrutiny permitted in the survey format; but nonetheless, it
is disturbing.

Due to the number of civil RICO cases being presented to the
Fifth Circuit, it will remain a very significant court in the development

discrimination present under existing law where local statutes of limitations are made
applicable to rights granted under our Federal laws. This will be accomplished by
establishing a uniform statute of limitations applicable to all private treble damage
actions as well as Government damage action, of 4 years.

Id.
117. Id.
118. - U.S. at -, 107 S. Ct. at 2767, 97 L. Ed. 2d at 134.
119. See supra notes 77-105 and accompanying text.
120. - U.S. -, 107 S. Ct. 2332, 96 L. Ed. 2d 185 (1987).
121. Bishop v. Corbitt Marine Ways, Inc., 802 F.2d 122 (5th Cir. Oct. 1986).
122. See supra notes 15-25 and accompanying text (discussion of Caldwell v. Palmetto

State Say. Bank, 811 F.2d 916 (5th Cir. Mar. 1987)).
123. See supra note 31 (discussion of Shaffer v. Williams, 794 F.2d 1030 (5th Cir. July

1986)).
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of a very significant statute. At its thoughtful best the court is a
national asset; at its careless worst, it is a threat to the rational
development of the law.


