
CRIMINAL PROCEDURE-CONDUCT OF POLICE IN
ALLOWING SUSPECT IN CUSTODY TO SPEAK WITH HIS

WIFE IS NOT TANTAMOUNT TO "INTERROGATION" EVEN
THOUGH POLICE WERE AWARE THAT THE SUSPECT

WOULD POSSIBLY INCRIMINATE HIMSELF DURING THE
CONVERSATION: Arizona v. Mauro, -U.S. __, 107 S. Ct.

1931, 95 L. Ed. 2d 458 (1987).

On November 23, 1982, William Mauro was arrested by the
Flagstaff, Arizona Police Department for the murder of his nine
year old son, David.' Mauro freely admitted the killing and led the
arresting officers to the field where he had buried the child's body. 2

Subsequent to his arrest, Mauro was advised of his constitutional
rights,' pursuant to Miranda v. Arizona.4 He was transported to the
police station where he was again advised of his rights.' Mauro then
indicated that he would answer no more questions without benefit
of counsel. 6

Mauro's wife, herself a suspect, was being questioned by police
at the same time in another room. 7 At the end of the questioning,
Mrs. Mauro asked if she could speak with her husband.' The meeting
was approved by a police supervisor and a detective was ordered to
be present and to tape record any conversation between the Mauros.9

Pretrial testimony by both officers indicated that they were aware
that Mauro might make incriminating statements when placed in the
same room with his wife. l0 The detective brought Mrs. Mauro into

1. Arizona v. Mauro, -. U.S. 107 S. Ct. 1931, 1932, 95 L. Ed. 2d 458,
463 (1987).

2. Id. at _ , 107 S. Ct. at 1932, 95 L. Ed. 2d at 463.
3. Id. at , 107 S. Ct. at 1932, 95 L. Ed. 2d at 463.
4. 384 U.S. 436 (1966).
5. - U.S. at __, 107 S. Ct. at 1932, 95 L. Ed. 2d at 463.
6. Id. at , 107 S. Ct. at 1932, 95 L. Ed. 2d at 463.
7. Id. at ., 107 S. Ct. at 1932, 95 L. Ed. 2d at 463.
8. Id. at , 107 S. Ct. at 1932, 95 L. Ed. 2d at 463.
9. Id. at -, 107 S. Ct. at 1933, 95 L. Ed. 2d at 463.

10. The first officer's pretrial testimony was as follows:
Q. [C]ertainly when you sent an officer in there to listen to that conversation, you
knew that it was possible that he might make incriminating statements?
A. That's correct.
Q. And obviously, you wanted to record that conversation so as to have a record
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the office where her husband was being held l" and placed a tape
recorder in plain sight on a desk.' 2 The ensuing conversation between
the Mauro's was replete with incriminating statements. 3

At trial, the defendant moved to suppress the recording, con-
tending that it was a product of custodial interrogation and, there-
fore, violative of his fifth amendment rights under Miranda.14 The

of those incriminating statements.
A. That's correct.

State v. Mauro, 149 Ariz. 24, -, 716 P.2d 393, 399 (1986), rev'd, __U.S. -, 107
S. Ct. 1931, 95 L. Ed. 2d 458 (1987). The second officer testified as follows:

Q. [Clertainly you were aware that during the conversation either [Mrs. Mauro] or
my client may have given an incriminating statement?
A. Yes.
Q. And obviously one of the purposes of your tape recording the interview was to
take down any such statements?
A. Yes, sir.

Id.
11. - U.S. at , 107 S. Ct. at 1933, 95 L. Ed. 2d at 463-64. Mauro was being

held in the police captain's office as no secure detention area was available. Id. at -, 107
S. Ct. at 1932, 95 L. Ed. 2d at 463.

12. Id. at -, 107 S. Ct. at 1933, 95 L. Ed. 2d at 464.
13. The conversation was as follows:

MRS. MAURO: Please-please, I don't know what to do. We should have put
David (the victim) in the hospital. Please-I don't know what we're going to do.
We should have went for help ....
[MR. MAURO]: You tried as best you could to stop it.
MRS. MAURO: I-
[MR. MAURO]: Shut up.
MRS. MAURO: -taken him to a mental hospital or something. What'll we do?
[MR. MAURO]: Shut up.
DET. MANSON: Do you know a reverend or a priest or someone you can talk
to-take care of David?
MRS. MAURO: No.
[MR. MAURO]: Don't answer questions until you get rights of attorney before you
find out whats (sic) going on. You tried to stop me as best you can. What are you
going to do, kill me? You tried the best you can to stop me.
MRS. MAURO: I don't-we don't-I don't have money.
[MR. MAURO]: There's a public attorney.
MRS. MAURO: I don't know.
[MR. MAURO]: There's a public attorney. Why don't you just be quiet.
MRS. MAURO: I don't have any money to bury him. I don't have any money. All
I got is enough money for the rent for the children and that's it.
DET. MANSON: Did you want to talk to your husband any more?
MRS. MAURO: No, I can't talk to him.
[MR. MAURO]: Then don't talk to me-get out.
MRS. MAURO: I don't know what to do. O.K.

149 Ariz. at -, 716 P.2d at 399-400.
14. - U.S. at -, 107 S. Ct. at 1933, 95 L. Ed. 2d at 464. Mauro advanced an
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trial court refused to exclude the recording, finding that the officer's
decision to allow Mrs. Mauro to meet with her husband only while
a policeman was present was justified by their concern for security
and the possibility that the Mauro's might concoct a lie to protect
themselves." The trial court reasoned that because of these concerns,
the officer's conduct "was not a ruse, nor a subterfuge"'' 6 and that
the police "did not create this situation as . . . an indirect means of
avoiding the dictates of Miranda."17 The tape recording was admitted
and William Mauro was found guilty of murder and child abuse,
and sentenced to death. 8

On appeal, the Arizona Supreme Court reversed the conviction,
finding that allowing Mauro to speak with his wife in the presence
of a police officer constituted an illicit custodial interrogation within
the meaning of Miranda.19 The Supreme Court of the United States
reversed the Arizona Supreme Court and remanded the case for
further consideration, 20 holding that the conduct of the police did
not constitute interrogation under the standards articulated by the
Court in Miranda and Rhode Island v. Innis.21

I. THE FIFTH AMENDMENT PRIVILEGE AGAINST SELF-INCRIMINATION:

MIRANDA V. ARIZONA

Few areas of the law have produced as much confusion and
debate over the years as police interrogation of criminal suspects.
Tension between the state's need to question suspects and the pro-
tections afforded the criminally accused under the Bill of Rights has
produced a complicated set of judicially created rules designed to
enforce constitutional mandates. The most significant of these court-
created rules, in the area of fifth amendment concerns, emanated
from the landmark case of Miranda v. Arizona.22 Miranda stands

insanity defense at trial. The prosecution introduced the tape recording in rebuttal, contending
that it was demonstrative of Mauro's lucidity and hence, his sanity, on the day of the murder.
Id. at , 107 S. Ct. at 1933, 95 L. Ed. 2d at 464.

15. Id. at , 107 S. Ct. at 1933, 95 L. Ed. 2d at 464.
16. Id. at __, 107 S. Ct. at 1933, 95 L. Ed. 2d at 464.
17. Id. at , 107 S. Ct. at 1933, 95 L. Ed. 2d at 464.
18. Id. at , 107 S. Ct. at 1934, 95 L. Ed. 2d at 464.
19. 149 Ariz. at -, 716 P.2d at 400.
20. __ U.S. at , 107 S. Ct. at 1937, 95 L.. Ed. 2d -.t 466.
21. 446 U.S. 291 (1980). The Court held Mauro's statements were voluntary and not the

result of police interrogation. -. U.S. at -, 107 S. Ct. at 1936, 95 L. Ed. 2d at 465.
22. 384 U.S. 436 (1966).

19881 1197



TEXAS TECH LA W REVIEW

for the proposition that in a criminal prosecution, the government
"may not use statements, whether exculpatory or inculpatory, stem-
ming from a custodial interrogation of the defendant unless it dem-
onstrates the use of procedural safeguards effective to secure the
privilege against self-incrimination. ' 23 A conviction based on such
statements, either in whole or in part, was deemed to be a violation
of a defendant's constitutional rights. 24

Miranda was a judicial response to coercive interrogation prac-
tices routinely used by police officers to extract confessions or
incriminating statements from criminal suspects. 25 In order to secure
the protections afforded suspects by the fifth amendment, the United
States Supreme Court, in Miranda, laid down specific, comprehensive
rules which were to be adhered to by police officers engaged in the
interrogation of those suspects deemed to be in a custodial setting. 26

These detailed rules were to be followed by police in all custodial
interrogations and were designed as protective safeguards to eliminate
police interrogation practices which impair a suspect's constitutional
right to remain silent. 27 The Miranda Court reasoned "that without
proper safeguards, the process of in-custody interrogation of persons
suspected or accused of crime contains inherently compelling pres-
sures which work to undermine the individual's will to resist and to
compel him to speak where he would not otherwise do so freely." ' 28

The practical effect of Miranda was that police officers were specif-
ically obligated to apprise criminal suspects of their constitutional
rights before interrogating the suspect in a custodial setting. The
result was the now famous Miranda warnings. 29

23. Id. at 444.
24. Id. at 478-79.
25. See generally Townsend v. Sain, 372 U.S. 293, 297-98 (1963) (police interrogated

suspect who was a heroin addict suffering withdrawal symptoms); Lynumn v. Illinois, 372
U.S. 528, 531-33 (1963) (suspect confessed to the sale of narcotics after police threatened to
have her children taken away by authorities); Haynes v. Washington, 373 U.S. 503, 504 (1963)
(robbery suspect repeatedly told by police he would not be allowed to call his wife or an
attorney until he confessed); Lyons v. Oklahoma, 322 U.S. 596, 599-600 (1944) (police
interrogators placed a pan of bones in suspect's lap); United States v. Murphy, 222 F.2d 698,
700-01 (2d Cir.), cert. denied, 350 U.S. 896 (1955) (suspect held incommunicado for forty
hours and interrogated almost continuously for twenty-seven hours); People v. Portelli, 15
N.Y.2d 235, 238-39, 205 N.E.2d 857, 858, 257 N.Y.S.2d 931, 932 (1965), cert. denied, 382
U.S. 1009 (1966) (police beat and tortured suspect during interrogation).

26. 384 U.S. at 444-45.
27. Id. at 467-70.
28. Id. at 467.
29. Miranda requires that a suspect be informed that he has the right to remain silent;
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The procedural safeguards articulated by the Miranda Court
were intended to "negate all pressures" that were not inherent in an
arrest and custodial interrogation situation.3 0 The level of compelled
self-incrimination that the Court sought to prevent was reached when
both custody and interrogation were present.3 If either one of these
components was missing, a custodial interrogation situation did not
exist . 2 Any statement made in such circumstances was deemed to be
voluntary and therefore admissible as evidence against the accused.33

The Miranda Court clearly indicated that voluntary statements were
not barred by the fifth amendment and were, therefore, not affected
by the decision. 34

The Miranda opinion explained custodial interrogation as "ques-
tioning initiated by law enforcement officers after a person has been
taken into custody or otherwise deprived of his freedom in any
significant way." 35 Therefore, one view of what was encompassed by
interrogation was the direct questioning of suspects by police officers.
The Court also referred to police use of "techniques of persuasion"
which seemed to indicate that interrogation was not to be construed
so narrowly as to limit it to direct questions.3 6

Jurisdictions have differed dramatically over what conduct or
actions on the part of the police constitute interrogation.3 7 Generally,
however, courts have agreed that police may not accomplish indirectly
what they cannot do directly. 38 Cases decided on "indirect" inter-

that anything said can and will be used against him in court; that he has the right to an
attorney; and that if he is indigent, a lawyer will be appointed to represent him. Id. at 467-
73.

30. 384 U.S. at 505 (Harlan J., dissenting); see also Kamisar, Brewer v. Williams, Massiah,
and Miranda: What is "Interrogation"? When Does it Matter? 67 GEo. L. J. 1, 18 (1978)
[hereinafter Kamisar].

31. Note, Criminal Procedure-Searching For the Proper Balance in a Miranda Interro-
gation: Three Perspectives on Rhode Island v. Innis, 3 W. NEw ENG. L. REV. 787, 795 (1980).

32. Id.
33. 384 U.S. at 478.
34. Id.
35. Id. at 444.
36. Id. at 461.
37. Compare Combs v. Commonwealth, 438 S.W.2d 82, 84-85 (Ky. 1969) (held not

interrogation to read a ballistics report to a suspect) with Combs v. Wingo, 465 F.2d 96, 98
(6th Cir. 1972) (held that police reading of ballistics report to suspect is an implied question
and, therefore, constitutes interrogation).

38. See United States v. Brown, 466 F.2d 493, 495 (10th Cir. 1972) (held that by having
suspect's friend elicit incriminating statements, police violated suspect's rights); State v. Smith,
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rogation grounds have generally involved active police conduct (or
misconduct). 39 Passive exploitation of a situation not created by police
but taken advantage of by officials is an essentially unexplored area
of the law of interrogation, at least in a fifth amendment context.4

In 1977, the Supreme Court, in Brewer v. Williams,41 somewhat
broadened the definition of interrogation when it held that a state-
ment made by a police officer to a homicide suspect concerning the
whereabouts of his victim constituted interrogation in that the state-
ment was intended to elicit an incriminating response. 42 Williams was
decided on a sixth amendment right to counsel basis, with the Court
relying on Massiah v. United States 3.4  The Court, therefore, did not

107 Ariz. 100, 103-04, 482 P.2d 863, 866-67 (1971) (held that notes written by defendant and
given to police informant while in jail were inadmissible evidence); State v. McCorgary, 218
Kan. 358, 363, 543 P.2d 952, 958 (1975) (held that testimony by informant who had been
placed in defendant's cell by police was inadmissible); State v. Travis, 116 R.I. 678, 683, 360
A.2d 548, 551 (1976) (held that undercover agent who entered defendant's jail cell to obtain
information constitutes interrogation).

39. See supra note 38.
40. In a sixth amendment context, the Supreme Court has held that a "knowing exploi-

tation by the State of an opportunity to confront the accused without counsel being present
is as much a breach of the State's obligation not to circumvent the right to the assistance of
counsel as is the intentional creation of such an opportunity." Maine v. Moulton, 474 U.S.
159, 176 (1985).

41. 430 U.S. 387 (1977).
42. Id. at 399-400. In Brewer, the defendant was arrested for his suspected involvement

in the murder of a ten-year old, missing Iowa girl. A police detective engaged the suspect in
conversation while transporting him to a detention facility. The conversation consisted of the
now-famous "Christian Burial Speech." The policeman, who knew that the defendant was
devoutly religious, addressed him as "Reverend" and indicated that only he (the suspect) could
insure that the little girl would receive a Christian burial by showing police where the body
was located. The detective told the defendant not to respond but just to "think about it."
The suspect subsequently made several incriminating statements and directed police to where
he had hidden the girl's body. Id. at 392-93.

43. 377 U.S. 201 (1964). In Massiah, the defendant was arrested for violation of federal
narcotics laws. He pled guilty after retaining counsel and was released on bail. His co-defendant
was an informer working with the police and he invited Massiah to discuss the case in his car
which federal agents had equipped with a radio transmitter. Id. at 202-03. During the
conversation, Massiah made several damaging admissions which were overheard by the agents.
The statements were admitted at trial and Massiah was convicted. Id. at 203. The Supreme
Court reversed the conviction on sixth amendment grounds, holding that police had "delib-
erately elicited" incriminating statements from the defendant after he had invoked his right
to counsel and that this activity denied the basic protections of the sixth amendment. Id. at
206. A number of commentators have suggested that the Court chose a sixth amendment
analysis in order to avoid the difficulties of the interrogation question. See W. LAFAvE & J.
ISRAEL, CsANAL PROCEDURE, at 274 (1985) [hereinafter LAFAvEJ; Kamisar, supra note 30, at
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specifically address what constituted "interrogation" in a fifth
amendment Miranda context. The Court stated, in dictum, that the
police actions in Williams were tantamount to interrogation. 4 The
Williams opinion suggested, but did not explicitly hold, that police
"interrogate" a suspect even when they ask him no direct questions.
Williams shed little light on the meaning of interrogation in a Miranda
situation. The Williams' Court reliance on a sixth amendment analysis
in reaching their decision left unclear what effect the opinion would
have on fifth amendment interrogations. Some jurisdictions extended
the right to counsel analysis in Williams to fifth amendment situa-
tions.4 1 It was not until 1980, in Rhode Island v. Innis," that the
United States Supreme Court specifically addressed the question of
what constituted interrogation under Miranda. While the Innis opin-
ion was not free of ambiguity, it did articulate a test that courts
could apply when making interrogation determinations.

II. RHODE ISLAND V. INNiS: THE "FUNCTIONAL EQUIVALENT" TEST

The defendant in Innis was arrested for suspected involvement
in an armed robbery and murder.4 7 After being advised of his rights
pursuant to Miranda, the suspect indicated that he wished to speak
with an attorney before answering any more questions." While en
route to the police station, the arresting officers engaged in a con-
versation between themselves, speculating on the whereabouts of the

44. 430 U.S. at 399-400.
45. See United States v. McCain, 556 F.2d 253 (5th Cir. 1977). In McCain, a police

officer provided a drug suspect with a booklet of newspaper clippings warning of the hazards
associated with the smuggling of drugs inside the body. It was held that the officer interrogated
the suspect by "deliberately and designedly" seeking an incriminating admission. Id. at 256.
The McCain court acknowledged that Williams did not deal with the fifth amendment but
found the language in the opinion persuasive. Id. at 256 n.4; see also United States v. Jordan,
557 F.2d 1081, 1084 (5th Cir. 1977) (holding that a police officer who stated to a suspect that
he had heard "from a reliable source that you carry a sawed-off shotgun," had effectively
interrogated the suspect by attempting to elicit an incriminating response from him); State v.
Turner, 32 Or. App. 61, 573 P.2d 326 (1978) (holding that the Brewer definition of interrogation
included any police actions which were designed to elicit incriminating admissions from custodial
suspects). The Turner court felt that a police officer who had offered help to a heroin addict
had effectively interrogated him by engaging in acts of inducement and persuasion. Id. at

- , 573 P.2d at 327.

46. 446 U.S. 291 (1980).
47. Id. at 293-94.
48. Id. at 294.
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weapon used in the robbery, which was missing. 49 The conversation
was ostensibly not directed to the suspect but he interrupted, stating
that he would show police the location of the weapon.10 The defen-
dant was convicted of murder and the Rhode Island Supreme Court
reversed, holding that the defendant had been subjected tq "subtle
coercion" that was equivalent to interrogation under Miranda."' The
United States Supreme Court granted certiorari to address the ques-
tion of what constituted interrogation under the dictates of the
Miranda opinion. 2 While the Innis Court found that the defendant
had not been subjected to an interrogation within the meaning of
Miranda, the decision appeared to substantially broaden the definition
of interrogation.

The Innis Court began by explicitly rejecting the notion that the
Miranda dictates applied only to those custodial settings where express
police questioning was involved. 3 The Court referred to the discussion
in Miranda of police practices which did not involve questioning and
yet amounted to interrogation as evidence that such a narrow con-
struction of interrogation was not what the Miranda Court had
intended. 54 The Innis Court concluded that interrogation occurs and
Miranda safeguards apply "whenever a person in custody is subject
to either express questioning or its functional equivalent."" The
Court then defined "functional equivalent" as "any words or actions
on the part of the police (other than those normally attendant to
arrest and custody) that the police should know are reasonably likely
to elicit an incriminating response from the suspect." '56 The Court
went on to say that the focus of the test should be on the perceptions
of the suspect rather than police intent. 7

Regarding the focus of the test, the Court added a footnote
indicating that the intent of the police was not altogether irrelevant
in that police intent may "have a bearing on whether the police

49. Id. at 294-95. The subject of the conversation was that there was a school for
handicapped children nearby and the officers expressed concern that one of the children would
find the missing weapon and injure themselves with it. Id.

50. Id. at 295.
51. Id. at 296.
52. Id. at 297.
53. Id. at 298-99.
54. Id.
55. Id. at 300-01.
56. Id. at 301.
57. Id.
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should have known that their words or actions were reasonably likely
to evoke an incriminating response." 58 The opinion went on to
reaffirm the portion of the Miranda decision endorsing voluntarily
obtained confessions59 and stated that such confessions "remain a
proper element in law enforcement" and that police would not "be
held accountable for the unforeseeable results of their words or
actions . . . . 60

III. THE "FUNCTIONAL EQUIVALENT" TEST AND ARZONA v. MAURO

In Arizona v. Mauro,61 the United States Supreme Court held
that a police tape recording of a conversation between a murder
suspect, who had invoked his fifth amendment right to remain silent,
and his wife does not constitute "interrogation" within the meaning
of Miranda v. Arizona or Rhode Island v. Innis even though police
were aware that there was a possibility that the suspect would make
incriminating statements. 62 In reaching this conclusion, the Court first
noted that the police officer who recorded the conversation "asked
Mauro no questions about the crime or his conduct. ' 63 The threshold
interrogation inquiry (direct questioning by police) was, therefore,
not implicated. The Court also rejected Mauro's contention that he
had been subjected to the type of coercive psychological ploy pro-
hibited by Miranda.64 The Mauro Court felt that there was no
evidence to indicate that police allowed the conversation to take place
in order to elicit incriminating statements and that the presence of
the police officer at the meeting was justified by official concern for
security. 65 The Court then applied the facet of the Innis test focusing
on the suspect's perspective of whether he is being interrogated and
found that doubt existed as to whether "a suspect, told by officers
that his wife will be allowed to speak to him, would feel that he
was being coerced to incriminate himself in any way."66

58. Id. at 301-02 n.7.
59. Id. at 299-300 (citing Miranda v. Arizona, 384 U.S. 436, 478 (1966)).
60. Id. at 301-02.
61. - U.S. -, 107 S. Ct. 1931, 95 L. Ed. 2d 458 (1987).
62. -_ U.S. at , 107 S. Ct. at 1935, 95 L. Ed. 2d at 467.
63. Id. at , 107 S. Ct. at 1935, 95 L. Ed. 2d at 467.
64. Id. at __, 107 S. Ct. at 1935, 95 L. Ed. 2d at 467.
65. Id. at , 107 S. Ct. at 1936, 95 L. Ed. 2d at 467.
66. Id. at , 107 S. Ct. at 1936, 95 L. Ed. 2d at 467.
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The Court acknowledged the Arizona Supreme Court's emphasis

on the pretrial testimony of the officers, 67 which indicated that they

were aware that incriminating statements would possibly be made,

but concluded that police conduct in this case was "far less ques-

tionable than the 'subtle compulsion' which was found not to be

interrogation in Innis.' '
68 Finally, the Court looked at the purpose

behind Miranda-" [p]reventing government officials from using the

coercive nature of confinement to extract confessions that would not

be given in an unrestrained environment, '6 9 and found that police

conduct in Mauro did not "implicate this purpose in any way." 70

IV. THE MAURO COURT'S APPLICATION OF MIRANDA AND INNIS

The decision in Mauro is difficult to reconcile with the "func-
tional equivalent" test articulated in Innis. It is clear from the record
that the police were aware that incriminating statements could be
made during the meeting between Mauro and his wife. 71 This is
evidenced both by the pretrial testimony of police and the fact that
a tape recorder was taken in by the officer present at the meeting.

Any mention of the purpose of the tape recorder is conspicuously

absent from the Supreme Court's opinion. Even if the presence of

the police officer was admittedly justified for security reasons, no

rationale for the presence of the tape recorder can be offered except

to preserve any incriminating statements made by Mauro. It would

seem that the very presence of the recording device would indicate

that police "should have known" that the meeting was likely to

produce incriminating statements, thereby satisfying the requirements

of the objective "functional equivalent" test.
At the state level, the Arizona Supreme Court found the "intent

of the detectives ... clear from their own testimony. They both

knew that if the conversation took place, incriminating statements

were likely to be made." '7 2 The Arizona court felt that the intent of

the police was so clear in this case that it was unnecessary to address

Mauro's perception as to whether he was being interrogated. The

67. See supra note 10 and accompanying text.

68. - U.S. at , 107 S. Ct. at 1936, 95 L. Ed. 2d at 468.

69. Id. at -, 107 S. Ct at 1936-37, 95 L. Ed. 2d at 468.

70. Id. at , 107 S. Ct. at 1937, 95 L. Ed. 2d at 468.

71. See supra note 10 and accompanying text.
72. 149 Ariz. at _. 716 P.2d at 400.
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Innis decision had indicated that the inquiry into the "functional
equivalent" definition should focus on the perceptions of the sus-
pect. 73 Innis made clear that police intent is not irrelevant for the
purpose of determining what is likely to evoke an incriminating
response. 74 In Mauro the Court focused on the suspect's perceptions
while largely ignoring police intent. It is hard to imagine a case
where police intent, as evidenced by their own testimony and conduct,
could be more conclusively shown and, therefore, relevant to whether
the police should have known their actions were likely to elicit an
incriminating response. The Innis opinion suggested that "the sus-
pect's perception may be relevant in some cases in determining
whether police actions constitute interrogation." 7

1 In light of the
decision in Mauro, it would seem that the focus of the inquiry has
shifted strongly to an examination of the suspect's perceptions while
discounting police motives and intent.

A. The Focus of the Interrogation Inquiry

A shift to an exclusive examination of a suspect's perceptions
would seem to open the door to knowing police exploitation of
certain custodial interrogation situations. Police may now expose a
suspect to a situation that he may not perceive as an interrogation
but which officials believe may produce incriminating statements and
then use any forthcoming statements at trial. The Mauro opinion
indicates that a situation within those parameters is free of "com-
pelling influences, psychological ploys, or direct questioning. ' 76 This
approach endorses police circumvention of a suspect's right against
self-incrimination and encourages police exploitation of custodial
situations that are likely to produce incriminating statements, but
that a suspect may not perceive as interrogation.

The Mauro analysis is inconsistent with the Innis opinion in that
it does not adequately review the intent of the police. The facts in
Mauro create a strong inference that the police expected incriminating
statements to be made at the meeting. 77 The Innis court indicated

73. 446 U.S. at 301.
74. Id. at 301-02 n.7.
75. - U.S. at -, 107 S. Ct. at 1936, 95 L. Ed. 2d at 467 (citing Rhode Island v.

Innis, 446 U.S. 291, 301 (1980)) (emphasis added).
76. - U.S. at , 107 S. Ct. at 1936, 95 L. Ed. 2d at 468.
77. See supra note 10 and accompanying text.
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that police intent is relevant in that it may show awareness of the
likelihood of an incriminating response. 78 Such an approach would
seem to be directly applicable to a factual situation such as the one
in Mauro, where police intent is a matter of record and clearly shows
their awareness of the likelihood of incriminating statements. In a
footnote, the Mauro Court seems to address this conflict by finding
that the facts in the case did "not present a sufficient likelihood of
incrimination to satisfy the legal standard articulated in Miranda v.
Arizona and in Rhode Island v. Innis.' ' 79 This finding presupposes
the existence of an articulated test to determine what constitutes a
threshold level of "sufficient likelihood." The Mauro opinion offers
no guidance in determining exactly what standard must be satisfied
to reach that level. "Reasonableness" was the Innis standard, yet in
Mauro, the Court apparently felt that pretrial testimony by the police
flatly stating that they felt incriminating statements could be made
does not constitute a "sufficient likelihood" that such statements
will in fact be offered by suspects.80 Such a finding inevitably leads
to the conclusion that the issue of police intent in custodial interro-
gations has been overshadowed, if not eliminated, from the "Func-
tional Equivalent" test analysis articulated in Rhode Island v. Innis.

B. Has the Focus of the Inquiry Shifted?

The Mauro decision could be construed as reflective of the
Court's unwillingness to make interrogation determinations based on
the subjective intentions of the police.8 The Arizona Supreme Court
focused on police intent, concluding that the intent was so clear that

78. 446 U.S. at 301-02.
79. - U.S. at __, 107 S. Ct. at 1936 n.6, 95 L. Ed. 2d at 468 n.6.
80. In discussing the likelihood of incriminating statements, the Mauro Court stated that

"officers do not interrogate a suspect simply by hoping that he will incriminate himself." Id.
at -, 107 S. Ct. at 1936, 95 L. Ed. 2d at 468. Justice Stevens, in his dissent, points out
that "much interrogation is exploratory rather than directed at the admission of a fact whose
incriminatory impact is already known to officers." Id. at -, 107 S. Ct. at 1940, 95 L.
Ed. 2d at 472 (Stevens, J., dissenting). Much interrogation is conducted by officers hoping to
obtain an incriminating statement from criminal suspects. The very nature of interrogation
requires police officers to act or speak in a manner designed to obtain information to achieve
their ultimate goal-arrest and conviction of guilty parties. Justice Steven's view of interrogation
is well taken in that police interrogation techniques are often directed towards exploration of
areas in which they lack information and, therefore, they institute interrogation of the suspect
in the hope that he will provide that missing information.

81. LAFAvE supra note 43, at 24 (1987 Supp.).
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it was unnecessary to address Mauro's perception of whether he was
being interrogated. 82 The Supreme Court disagreed with this inter-
pretation and asserted that no intent to interrogate was shown. 83 As
indicated above, the Court went even further in a footnote, stating
that officials "were not even aware of 'a sufficient likelihood of
incrimination' " necessary to satisfy the Innis standard.84

The majority position in Mauro seems to indicate that neither
the subjective intent of the police nor their perception that certain
actions will result in incriminating admissions by the defendant is
determinative of the interrogation issue. The crucial factor is whether
a suspect is subjected to "compelling influences, psychological ploys,
or direct questioning."85 This apparent focus on active police conduct
might explain the seeming inconsistency between the Mauro and Innis
decisions. The police conduct in Mauro was seen by the Court simply
as a response to a request from Mrs. Mauro that she be allowed to
see her husband. The Court found that there was "no evidence that
the officers sent Mrs. Mauro in to see her husband for the purpose
of eliciting incriminating statements"8 6 and that "[p]olice departments
need not adopt inflexible rules barring suspects from speaking with
their spouses, nor must they ignore legitimate security concerns by
allowing spouses to meet in private."8 The police, by simply re-
sponding to Mrs. Mauro's request, engaged in no active conduct
designed to "subjugate the individual to the will of his examiner" 88

or to "break the suspect's will." ' 89

The "active police conduct" analysis may be taken a step further.
The Court's decision in Mauro may represent a concern that exclu-
sionary sanctions resulting from Miranda violations should be limited
to situations where there is egregious police misconduct or deception.
Clearly, this type of conduct was not present in Mauro. While the
suspect may have been surprised by the appearance of his wife, he
was not unwilling to speak with her, at least initially. 90 The presence

82. 149 Ariz. at __, 716 P.2d at 400.
83. - U.S. at __, 107 S. Ct. at 1936, 95 L. Ed. 2d at 467.
84. Id. at , 107 S. Ct. at 1936 n.6, 95 L. Ed. 2d at 468 n.6.
85. Id. at __, 107 S. Ct. at 1936, 95 L. Ed. 2d at 468.
86. Id. at , 107 S. Ct. at 1936, 95 L. Ed. 2d at 467.
87. Id. at , 107 S. Ct. at 1937, 95 L. Ed. 2d at 468.
88. 446 U.S. at 299.
89. Oregon v. Elstad, 470 U.S. 298, 312 (1985).
90. See supra note 13.
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of the officer was obvious to him and there is no indication that
any attempt was made by the police to record the conversation in a
covert manner. The tape recorder was placed in plain view on a
desk9l and the trial court found that the officer who was present at
the meeting told the couple that their conversation would be re-
corded.92 Mauro apparently made no objection to the presence of
the officer or the tape recorder.

These findings by the Court evidence no active misconduct on
the part of the police. However, the question remained whether the
police actions were reasonably likely to elicit an incriminating re-
sponse from Mauro. The Court acknowledged the possibility existed
that Mauro would incriminate himself and that officers were aware
of that possibility. It is clear from the decision that a possibility, an
expectation, or a hope that a suspect will incriminate himself is not
enough to trigger an "interrogation." It would seem that neither the
officer's subjective intentions nor their strong expectations are deci-
sive in the interrogation determination. 93

C. Psychological Ploys Under Miranda

The Mauro Court concluded that the police decision to allow
Mrs. Mauro to see her husband was not "the kind of psychological
ploy that properly could be treated as the functional equivalent of
interrogation. '" 94 The Miranda decision held that the use of certain
psychological ploys designed to mentally coerce defendants was as
unacceptable as physical coercion under the fifth amendment. 9 The
Court stated in Miranda that "coercion can be mental as well as
physical, and that the blood of the accused is not the only hallmark
of an unconstitutional inquisition.'' 96

Justice Stevens, in his dissent in Mauro, contended that "the
police employed a powerful psychological ploy; they failed to give
[Mauro] any advance warning that Mrs. Mauro was coming to talk
to him, that a police officer would accompany her, or that their
conversation would be recorded." 97 The dissent takes the position

91. - U.S. at __, 107 S. Ct. at 1933, 95 L. Ed. 2d at 464.

92. Id. at , 107 S. Ct. at 1935 n.5, 95 L. Ed. 2d at 467 n.5.
93. LAFAVE supra note 43, at 25 (1987 Supp.).
94. - U.S. at -, 107 S. Ct. at 1935, 95 L. Ed. 2d at 467.
95. 384 U.S. at 448.
96. Id. at 448 (citing Blackburn v. Alabama, 361 U.S. 199, 206 (1960)).
97. __ U.S. at , 107 S. Ct. at 1937, 95 L. Ed. 2d at 469 (Stevens, J., dissenting).
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that by allowing Mrs. Mauro to speak to her husband at a time
when police believed such a conversation would elicit an incriminating
response from the suspect, "the police did indirectly what they could
not do directly-interrogate [Mauro] .''98 Justice Stevens' contention
is a plausible one. Beyond the alleged lack of advance warning given
the defendant, it would be difficult to imagine a situation more likely
than the one in Mauro to produce incriminating statements. Police
officers allowing a confrontation between a homicide suspect and
the mother of his victim, who also happens to be the suspect's wife,
could obviously be deemed likely to produce an incriminating state-
ment from the suspect.

The majority answers Justice Stevens' contention that police
employed a psychological ploy by citing the trial court's finding that
Mauro did receive advance warning of the meeting. 99 It is difficult
to understand how any advance warning would have lessened the
psychological impact of a murder suspect being faced with the mother
of his victim.

The facts of Mauro illustrate the problem faced by lower courts
in determining what sort of psychological ploy is prohibited by
Miranda. The difficulty is traceable to a lack of determinative stan-
dards as to what type of ploy rises to a level that requires fifth
amendment protection. The Miranda Court recognized "that the
modern practice of in-custody interrogation is psychologically rather
than physically oriented."' 1° Yet neither Miranda nor subsequent
decisions defined what is "the kind of psychological ploy that could
properly be treated as the functional equivalent of interrogation."'' 0

One possible explanation for the Mauro Court's finding that the
defendant in the case was not subjected to a prohibited psychological
ploy is that the conduct of the police was passive. Mrs. Mauro
requested the meeting with her husband. It is clear from the record
that the police did not arrange the meeting. They simply allowed it
to take place. The psychological ploys which were specifically pro-
hibited in Miranda all involved active police conduct.102 Several of

98. Id. at , 107 S. Ct. at 1939, 95 L. Ed. 2d at 471 (Stevens, J., dissenting) (citing
State v. Mauro, 149 Ariz. at 31-32, 716 P.2d at 400-401). ,

99. - U.S. at , 107 S. Ct. at 1935 n.5, 95 L. Ed. 2d at 467 n.5.
100. 384 U.S. at 448.
101. - U.S. at _ , 107 S. Ct. at 1935, 95 L. Ed. 2d at 467.

102. 384 U.S. at 449-54.
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the prohibited practices, such as coaching a witness to pick the
suspect out of a line-up, involved elaborate procedures that were
directly related td, and used in conjunction with, other interrogation
methods. All of the practices required active police conduct. Under
this theory, in order for a psychological ploy to rise to a level deemed
to be interrogation or its functional equivalent, the police must engage
in active conduct that is designed solely for the purpose of evoking
an incriminating response from the suspect. Under Mauro, passive
exploitation of circumstances not created by police apparently does
not rise to this level.

V. CONCLUSION

The Supreme Court's decision in Arizona v. Mauro'013 exemplifies
the apparently inherent difficulty in defining what constitutes a
Miranda interrogation under current standards. The Innis Court
attempted to construct a workable test that would offer lower courts
guidance in making interrogation determinations. Mauro illustrates
the practical difficulties encountered by those courts when applying
the "Functional Equivalent" test. The basic weakness of the test is
that it fails to set workable, determinative standards that courts may
apply when determining whether police conduct is likely to elicit an
incriminating response from a suspect. In custodial interrogation
situations where police conduct is direct and intentional, the Innis
test has been applied with little difficulty. 1° The facts and outcome
of Mauro, however, illustrate the difficulty of applying the test to
indirect police conduct.

Another perplexing problem in the Mauro decision is the Su-
preme Court's apparent ad hoc application of Innis standards to the
facts of the case. The Court gives cursory attention to Innis without
applying the articulated standards in the opinion. The Mauro ma-
jority's reluctance to acknowledge the obvious police awareness of
the likelihood of incriminating statements is baffling and trouble-

103. - U.S. , 107 S. Ct. 1931, 95 L. Ed. 2d 458 (1987).
104. See Commonwealth v. Brant, 406 N.E.2d 1021 (Mass.), cert. denied, 449 U.S. 1004

(1980) (holding that showing defendant a co-defendant's confession is interrogation); In re
Durand, 406 Neb. 415, 293 N.W.2d 383 (1980) (holding that showing suspect a police report
constitutes interrogation); People v. Bodner, 75 A.D.2d 440, 430 N.Y.S.2d 433 (N.Y. App.
Div. 1980) (holding that telling a suspect his story cannot possibly be true is interrogation).
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some. Innis made clear that police intent is relevant in custodial
interrogation where it may "have a bearing on whether the police
should have known that their words or actions were reasonably likely
to evoke an incriminating response."' 15 Yet police intent is ignored
in Mauro. The Supreme Court's reluctance to apply articulated
standards, combined with the inherent ambiguities present in those
standards, inhibits predictable decision-making by lower courts.

The Court's refusal to extend fifth amendment protections to
suspects such as William Mauro, who find themselves in situations
that appear to be implicitly addressed by Miranda and Innis, might
be explained by the factual guilt of the defendant. Mauro murdered
his son. He admitted the killing and advanced an insanity defense at
his trial. °6 The crime was heinous. 0 7 The Mauro Court's decision
may represent a continuation of the Burger Court's concern with
increasing the probability of convicting those defendants that are
factually guilty.' 8 By narrowing the scope of constitutional exclu-
sionary rules which sometimes have the effect of protecting criminal
defendants who are factually guilty, the Court renders admissible
evidence which increases the likelihood of conviction. The inevitable
result of such a policy is an erosion of the constitutional protections
extended to criminal suspects by the Warren Court.

by Michael R. Mitchell

105. 446 U.S. at 301-02 n.7.
106. - U.S. at , 107 S. Ct. at 1933, 95 L. Ed. 2d at 464.
107. Mauro apparently believed his son was possessed by the devil and asphyxiated him

by forcing two diapers and a rolled up sock into his mouth and throat. Prior to the killing,
Mauro had locked the child in a cabinet under the sink for several days. Petitioner's Brief at
2, Arizona v. Mauro, 149 Ariz. 24, 716 P.2d 393 (1986) (No. 85-2121).

108. Chase, The Burger Court, the Individual, and the Criminal Process: Directions and
Misdirections, 52 N.Y.U.L. Rav. 518 (1977).
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