
CTS: RETURNING LIMITED REGULATION OF
TENDER OFFERS TO THE STATE

State law has traditionally governed the formation, structure,
and internal relationships of corporations. Some corporate law, such
as federal securities law, has been federalized by Congress under the
guise of interstate commerce, but for the most part it is governed
by the states.' The importance of state corporate law in our federal
system has repeatedly been recognized by the Supreme Court of the
United States.2

Despite the recognition of state police power in regard to cor-
porate law, beginning with the Supreme Court's decision in Edgar
v. MITE Corp. ,' the federal courts severely restricted state corporate
statutes that had an impact on tender offers. The federal courts have
often held such "anti-takeover statutes" unconstitutional under the
supremacy clause of the United States Constitution4 or as an imper-
missible burden on interstate commerce.' These decisions not only
undercut the development of state law in the area of tender offers,
but also called into question existing provisions of state corporate
law.

6

1. See generally Cary, Federalism and Corporate Law: Reflections upon Delaware, 83
YALE L. J. 663 (1974) (discussing the principle that a corporation is a creature of the state, a
doctrine fundamental to the law of business organizations, and the Supreme Court's reliance
upon this legal principle as a guiding principle of federalism); Boyer, Federalism and Corpo-
ration Law: Drawing the Line in State Takeover Regulation, 47 OHIO ST. L. J. 1037 (1986)
[hereinafter Boyer] (discussing the corporation as the creation of state law, and therefore the
importance of the state maintaining control over that which it has created).

2. See, e.g., Burks v. Lasker, 441 U.S. 471, 486 (1979); Cort v. Ash, 422 U.S. 66, 84-
85 (1975).

3. 457 U.S. 624 (1982).
4. U.S. CONST. art. VI, cl. 2.
5. U.S. CONST. art. I, § 8, cl. 3; see, e.g., Mesa Petroleum Co. v. Cities Serv. Co., 715

F.2d 1425, 1431 (10th Cir. 1983) (Oklahoma statute violates the commerce clause); Telvest,
Inc. v. Bradshaw, 697 F.2d 576, 582 (4th Cir. 1983) (Virginia statute violates the commerce
clause); Martin-Marietta Corp. v. Bendix Corp., 690 F.2d 558, 568 (6th Cir. 1982) (Michigan
statute violates commerce clause); Icahn v. Blunt, 612 F. Supp. 1400, 1420 (W.D. Mo. 1985)
(Missouri statute violates supremacy and commerce clauses); Sharon Steel Corp. v. Whaland,
124 N.H. 1, 6, 466 A.2d 919, 922 (1983) (New Hampshire statute violates the commerce
clause).

6. See Pinto, Takeover Statutes: The Dormant Commerce Clause and State Corporate
Law, 41 U. MIAru L. REv. 473 (1987); see also infra note 157 and accompanying text (state
corporation laws that delay the ability of offerors to gain untrammeled authority over the
affairs of the target corporation may be invalid).
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In reaction to MITE and subsequent lower federal court deci-
sions, many states enacted a "second generation" of takeover sta-
tutes. Recently, in CTS Corp. v. Dynamics Corp. of America,7 the
United States Supreme Court upheld a second generation Indiana
statute that severely restricted the ability of tender offerors to gain
control of an Indiana target corporation. The CTS decision should
reaffirm the Supreme Court's previous recognition of the dominant
role of state corporate law in our federal system. This comment will
examine the constitutionality of state takeover statutes and the lim-
itations that remain on such statutes after the Supreme Court's recent
decision.

I. TENDER OFFERS

Although the precise definition of a "tender offer" remains
unsettled, it is generally regarded as an invitation made publicly to
all shareholders of a corporation to sell their shares at a specified
price.' The tender offer's popularity as a takeover method lies in its
effectiveness and flexibility. It is flexible because the tender offeror
is under no duty to buy up any tendered shares if the total is less
than the percentage stated in the offer. 9 It is an effective means of
gaining control because, absent regulations, the tender offer can be
structured to give management little time to build up defenses and
the offeror avoids the proxy machinery over which target management
may have substantial control.' 0

7. __ U.S. __ 107 S. Ct. 1637, 95 L. Ed. 2d 67 (1987).
8. See E. ARANOW, H. EINHORN & G. BERLSTEIN, TENDER OFFERS FOR CORPORATE

CONTROL 70 (1973); see also Note, The Developing Meaning of "Tender Offer" Under the
Securities Exchange Act of 1934, 86 HARV. L. REV. 1250, 1251 (1973).

9. To the extent that the tender offeror buys up stock, it has an investment in the target
which, even if the offeror is ultimately unsuccessful, may be sold without significant loss. The
expenses incurred in the tender offer may be recovered through the sale of the stock. By
contrast, expenses incurred in an unsuccessful proxy fight are not recoverable.

10. See L. Loss, FUNDAMENTALS OF SECuRrrIas REGULATION 568 (1983); E. ARANOW, H.
EINHORN, & G. BERLSTEIN, DEVELOPMENTS IN TENDER OFFERS FOR CORPORATE CONTROL (1977).
The following factors have been suggested to explain the increasing popularity of tender offers:
(1) increased access to cash resulting from greater corporate liquidity and readily available
credit; (2) relatively low price-earnings and cash or quick assets ratios, as well as comparatively
low book values; (3) other means of obtaining control of the corporation, such as through
proxy contests, require those seeking control to convince shareholders that they are better able
to handle the affairs of the company than is the incumbent management, whereas tender offers
appeal to shareholders on a strictly monetary basis; (4) the increasing respectability of tender
offers as a takeover technique, along with greater sophistication and knowledge regarding the
use of the tender offer.
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Some tender offers are known as "two tier" or "two step"
takeover bids. In the first tier or step the offeror gains control of
the target through open market purchases of target shares, privately
negotiated purchases, or a tender offer. In the second step, the
purchaser or tender offeror uses its control to obtain complete
ownership of the target, usually by merging the target corporation
into itself." Because the acquiring corporation is also the controlling
shareholder of the target in the second step, the acquiring corporation
can cause the target to be merged into it and "freezeout" the
remaining target shareholders by providing in the merger plan that
each target share be traded for cash.' 2

The traditional methods for securing control of a corporation
include exchange tender offers, proxy battles, and mergers. 3 Begin-
ning in the 1960s, however, the use of the cash tender offer became
the predominant method of acquiring control of publicly held cor-
porations. 14

The tender offer was less expensive and less time consuming
than the traditional methods, and it was free from government
regulation. 5 The cash tender offer did not involve the issuance of
securities to or solicitation of proxies from the target's shareholders,
thereby avoiding the disclosure requirements of the securities laws. 16

Avoiding the regulations allowed the tender offeror to make speedy
tender offers, leaving management with little or no time to submit
its own recommendations or to defend the takeover attempt. Share-
holders were also unable to make informal decisions regarding the
fairness of the proposed exchange, evaluation of the consideration

11. See Toms, Compensating Shareholders Frozen Out in Two-Step Mergers, 78 COLUM.
L. REV. 548 (1978); Comment, Front-End Loaded Tender Offers: The Application of Federal
and State Law to an Innovative Corporate Acquisition Technique, 131 U. PA. L. REV. 389,
389-92 (1982).

12. See Brudney & Chirelstein, A Restatement of Corporate Freezeouts, 87 YALE L.J.
1354, 1361-62 (1978); Greene, Corporate Freeze-Out Mergers: A Proposed Analysis, 28 STAN.
L. REV. 487, 488-90 (1976); see, e.g., TEX. Bus. CORP. ACT ANN. arts. 5.03-5.07 (Vernon
1980). This Act is an example of a statute on mergers. Most states, including Texas, have
appraisal rights to protect minority shareholders.

13. Warren, Developments in State Takeover Regulation: MITE and Its Aftermath, 40
Bus. LAW. 671, 672 (1985). The exchange tender offer involved the issuance of securities,
usually convertible debentures, which required regulation at the state and federal level, with
coincident disclosure, delay, and expense.

14. Id.

15. Id.
16. Id. at 672-73.
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offered, the background of the offeror, and the plans for the target
company after the takeover. 7 Tender offers often led to looting of
the acquired company's assets, which in turn affected dependent local
businesses, reduced tax revenues, increased unemployment, and de-
creased the overall quality of life in local communities."

Through the years considerable disagreement about the economic
consequences of tender offers has arisen. 9 Many commentators sup-
port tender offers as a device for policing the behavior of corporate
managers. 20 Implicit in this approach is the belief that there is no
such thing as an "undervalued" stock because the market is perfectly
efficient at pricing securities.2' These commentators believe that a
company's market value is tied directly to the effectiveness of its
management. The paramount role of corporate management is to
keep a firm's share prices high and if the shares are selling for less
than they might be worth, the firm's present management is ineffi-
cient. Therefore, to police management ineptitude, the hostile take-
over is the best remedy. 22

Opposing the supporters of hostile takeovers are the commen-
tators who believe such takeovers are socially and economically
detrimental. 23 Those that support this view argue: (1) the mere threat

17. Id.
18. Id.; see Ill CONG. Rac. 28,257-58 (1967). Senator Williams remarked that "in recent

years we have seen proud old companies reduced to corporate shells after white-collar pirates
have seized control with funds from sources which are unknown in many cases, then sold or
traded away the best assets, later to split up most of the loot among themselves." Id.

19. Rainey, State Regulation of Tender Offers Reexamined, 19 TULSA L.J. 225, 226-27
(1983) [hereinafter Rainey]; see also SEC ADVISORY COMMITTEE ON TENDER OFFERS, REPORT
OF RECOMMENDATION S 7 (1983) [hereinafter ADVISORY COmmrrrE REPORT].

20. See Boyer, supra note 1, at 1057.
21. Id. See generally Fischel, Efficient Capital Market Theory, the Market for Corporate

Control, and the Regulation of Cash Tender Offers, 57 TEX. L. REV. 1, 5 (1978) ("[A]II
information about a company's securities is reflected in their price, making the prices of
securities the best available indicators of their value. As such, 'prices are accurate signals for
capital allocation' ").

22. See Boyer, supra note 1, at 1058. However, many assumptions of this model have
been undermined or overturned. Market imperfections and fundamental differences between
the pricing of stock and the pricing of companies may also result in well-run, profitable firms
becoming vulnerable to takeovers. Efficiency may also be a question of short-term versus long-
term planning. When a firm is investing in capital stock and research and development, it
may appear to be less profitable than firms which speculate by making outside investments
and paying out dividends. As a result, the company planning for the long term may fit the
description of an "inefficient" target, one whose management a corporate raider should be
called in to "improve." Id. at 1058-59.

23. Rainey, supra note 19, at 228.
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of a hostile takeover diverts management from long-range planning
activity and the exercise of good business judgment; (2) arbitrageurs, 24

and perhaps even tender offerors themselves, are indifferent to the
performance of the acquired company;25 and (3) the process of tender
bidding diverts resources from capital investment. 26 Commentators
asserting these arguments declare that other factors27 "have had much
more to do with takeover activity than the efficient market theory
or any effort by raiders to replace 'suboptimal' management." 2 These
commentators believe that management's defense arsenal should be
augmented by state regulatory statutes because of the negative social
and economic effects attributable to the hostile tender offer.29

A substantial majority of the Security and Exchange Commis-
sion's Advisory Committee on tender offers "does not support either
of the extreme views on the economic effects of tender offers." 30

While some takeovers prove beneficial and others disappointing, the
Committee believes the "result is primarily attributable to the business
judgment reflected in combining the specific enterprises and only
secondarily traceable to the method of acquisition."'" As a result,
"on the issue of government regulation of tender offers, the Com-
mittee recommends:

24. Arbitrageurs are market professionals who purchase the shares of the target in the
market in order to tender to the offeror. This narrows the spread between the pre-offer market
price and offer price and provides market liquidity at or near the offer price for those who
do not wish to wait for, or take the risk of, the consummation of the tender offer. Id. at 228
n.14.

25. Rainey, supra note 19, at 228. It is unclear whether the tender offerors should be
included in this criticism. Id. n.15.

26. Rainey, supra note 19, at 228.
27. Id. Some of these factors include "readily available long-term credit, the advantages

of borrowing in an inflationary period, the lack of return on investment in new facilities in
many industries equivalent to the return from a takeover, and the 'social acceptability' of
takeovers starting with the 1973-74 decisions of major companies and leading investment
bankers to engage in takeovers. Id. (quoting LIPTON & STEINBERGER, TAKEOVERS AND
FREEZEOUTS 20 (Supp. 1979)).

28. Id.
29. Rainey, supra note 19, at 228.
30. Id. at 229. The Committee finds the economic data used in evaluating tender offer

ramifications to be problematic. Id. "Some members express doubt that short term market
price increases support the conclusion that takeovers provide economic benefits." Id. Instead,
they suggest that the "principal basis for settling the macro-economic issue should be a 'long
term evaluation of the economic soundness of the acquisition, as measured by the operations,
conditions and productivity of the combined enterprises.' " Id. (quoting ADVISORY COMMITTEE
REPORT, supra note 19, at 8).

31. Id. (quoting ADVISORY COMMITTEE REPORT, supra note 19, at 9).
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The purpose of the regulatory scheme should be neither to promote
nor to deter takeovers; such transactions and related activities are
a valid method of capital allocation, so long as they are conducted
in accordance with the laws deemed necessary to protect the
interests of shareholders and the integrity and efficiency of the
capital markets.32

II. REGULATION

Neither the federal nor the state governments regulated tender
offers until the late 1960s. The provisions of the Securities Act of
193313 and the Securities Exchange Act of 193434 required disclosures
only from insiders trading in securities, but not from tender offerors
who did not fall under the definition of "insiders. ' 35

Therefore, under the existing securities laws, a tender offeror
was not required to disclose its "identity, the source of its funds,
the identity of its associates, and most importantly, its intentions
upon gaining control of the target corporation. ' 3 6 A tender offeror
was in a position to "demand that a tender of stock be irrevocable,
could purchase first-tendered shares if the offer were over subscribed,
and could restrict the period during which the offer would be
outstanding." 

3 7

A fear was generated by the increasing use of tender offers and
the obvious disclosure gap, as "proud old companies" were reduced
to corporate shells after being seized by "white-collar pirates" with
funds from sources which are unknown in many cases." ' 3 The "white
collar pirates" after seizing the company, would sell or trade away
the best assets and later split up "most of the loot among them-
selves." 3 9 In response to this, Congress and the states enacted legis-
lation to govern the tender offer process.4 Since then, the proper

32. Id.
33. 15 U.S.C. §§ 77a-77aa (1982).
34. Id. §§ 78a-78kk (1982).
35. Rainey, supra note 19, at 229; see H.R. REP. No. 1711, 90th Cong., 2d Sess. 4,

reprinted in 1968 U.S. CODE CONG. & ADMIN. NEWS 2811, 2814 (gap in securities laws exempts
the cash tender offeror from disclosure requirements).

36. Rainey, supra note 19, at 230.
37. Id.
38. Id. at 230 (quoting ADVISORY COMMITTEE REPORT, supra note 19, at 9).
39. 111 CO.G. REC. 28,257 (1965) (statement of Senator Williams).
40. See Note, The Constitutionality of Second Generation Takeover Statutes, 73 VA. L.

REv. 203, 204 (1987).
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relationship between state and federal regulation of tender offers has
been a subject of considerable controversy. 4'

A. The Williams Act

In 1968, in response to the growing use of tender offers, Congress
adopted the Williams Act. 42 One author has suggested that although
the legislative intent in enacting the Williams Act has been debated,
the "weight of the evidence" favors a dual purpose: "(1) to provide
protection for investors; and (2) to maintain a neutral balance be-
tween the tender offeror and the target company management. ' 43

The Act protects investors by requiring persons seeking control of a
corporation through tender offer, or open market, or privately ne-
gotiated purchases of securities, to disclose relevant information to
the target's shareholders." The offeror must make various disclosures,
including its background and purpose of the purchase, the source of
funds to be used in making the purchase, the extent of its holdings
in the target company, and the background identity, residence and
citizenship of any person on whose behalf the offeror makes pur-
chases. 45 "In addition to disclosure requirements, the Act contains
provisions designed to mitigate the coercive influences of a tender
offer."46

41. Id.
42. Edgar v. MITE Corp., 457 U.S. 624, 632 (1982) (plurality opinion of White, J.); see

Pub. L. No. 90-439, 82 Stat. 954 (codified as amended at 15 U.S.C. §§ 78m(d)-(e), 78n(d)-(f)
(1982)).

43. See Rainey, supra note 19, at 230-31.
44. See 113 CONG. REC. 854 (1967) (statement of Sen. Williams). The Act sought to

eliminate secrecy in such transactions, since secrecy was inconsistent with securities law. Id. at
855. Senator Williams agreed that shareholders have a right to know with whom they are
dealing and the intentions of the offeror. Id.

45. 15 U.S.C. § 78m(d)(1) (1982).
46. McIntosh, State Regulation of Tender Offers: Legislating Within the Constitutional

Framework, 54 FORDHAM L. REv. 885, 888-89 (1986) [hereinafter McIntosh]. For example, a
fifteen day withdrawal provision allows a person who deposits shares pursuant to a tender
offer to withdraw those shares at any time up to fifteen business days after definitive copies
of the tender offer are published or given to security holders. See 15 U.S.C. § 78n(d)(5) (1982);
17 C.F.R. § 240.14d-7(a)(1) (1985). The "prorata pick up provision" requires the offeror to
take shares deposited within ten days of the offer's publication on a prorata basis when the
offer is for less than all of the outstanding equity shares of a class and more shares are
tendered than the offeror is willing to take. See 15 U.S.C. § 78n(d)(6). This removes some
pressure on shareholders to tender immediately for fear of being frozen out of the offer.
Together these provisions "remove some of the incentive to sell in haste allowing investors to
consider more carefully the decision to tender their shares." Id. at 888-89.
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"The Act favors neither incumbent management nor the offeror;
it promotes a federal policy of neutrality in takeover contests. '4 7

Congress did not wish to discourage tender offers and therefore "did
not intend the Williams Act to be a weapon that targets could use
to defeat tender offers." ' 48 The Act's "function is to get information
to investors by allowing both sides to present their arguments," and
as a result acts as a "check on entrenched but inefficient manage-
ment. ' 49 Nothing in the Williams Act expressly or impliedly bars
states from regulating tender offers or open market stock transac-
tions.50 The courts, however, have found them void when they
frustrate the accomplishment of its policies or purposes."

B. State Statutes

Four months prior to the enactment of the Williams Act, the
first state statute that regulated tender offers was enacted.5 2 Thirty-
seven states enacted statutes regulating tender offers in the ten-year
period following the passage of the Williams Act." This first gen-
eration of state takeover statutes "generally gave state officials broad
powers to require additional disclosure beyond that required in the
Williams Act." ' 54 Often state officials were also given the power "to
determine the fairness of a tender offer" and to enjoin it if the state
statutory requirements were not met, and to extend the time periods
provided by the Williams Act.5 These state statutes and regulations
favored management of the target company by affording this extra

47. McIntosh, supra note 46, at 889.
48. Id.
49. Id; see Great Western United Corp. v. Kidwell, 577 F.2d 1256, 1277 (5th Cir. 1978),

rev'd on other grounds sub nom. Leroy v. Great Western United Corp., 443 U.S. 173 (1979);
see also H.R. REP. No. 1711, 90th Cong., 2d Sess. 4, reprinted in 1968 U.S. CODE CONG. &
ADMIN. NEws 2811, 2813; 113 CONG. REC. 854-55 (1967) (the bill was designed to "require
full and fair disclosure for the benefit of investors while at the same time providing the offeror
and management equal opportunity to fairly present their case.")

50. National City Lines, Inc. v. LLC Corp., 687 F.2d 1122, 1129 (8th Cir. 1982).
51. See supra note 5.
52. Rainey, supra note 19, at 232. See VA. CODE ANN. §§ 13.1-528 to 131-541 (1985).
53. Note, The Constitutionality of Second Generation Takeover Statutes, 73 VA. L. REV.

203, 207 (1987). For a list of these statutes, see Note, A Failed Experiment: State Takeover
Regulation After Edgar v. MITE Corp., U. lu. L. REV. 457, 457-58 n.4 (1983).

54. See Pinto, Takeover Statutes: The Dormant Commerce Clause and State Corporate
Law, 41 U. MIAMI L. REV. 473, 474 (1987) [hereinafter Pinto]. The time periods of the
Williams Act are set out in note 46, supra.

55. Id.
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time to prepare a defense to a takeover bid.56 This advantage was
"admittedly at odds with the regulatory neutrality intended by Con-
gress in adopting the Williams Act." '5 7

In addition to these substantive variations from the Williams
Act, "the state legislation had significant extraterritorial effect by
broadly defining 'target company.' "58 State statutes may have ap-
plied to target companies "incorporated within the state, corporations
with substantial assets or their principal place of business located
within the state, corporations with a given percentage of shareholders
residing in the state, or corporations with some combination of these
connections with the state." 5 9 These statutes extended a state's juris-
diction to regulate transactions even occurring outside its boundaries.
This extraterritorial reach, "together with the substantive differences
between the state and federal scheme, led to the invalidation of
numerous state takeover statutes under the commerce and supremacy
clauses of the Constitution." 6 Finally, in Edgar v. MITE Corp.,61

the Supreme Court invalidated the pre-offer notification, administra-
tive hearing, and substantive review provisions of the Illinois Business
Takeover Act,62 holding that these provisions violated the commerce
clause of the Constitution. 63

III. EDGAR V. MITE CORP.

Edgar v. MITE Corp.64 was the first United States Supreme
Court case to deal directly with the conflict between state and federal
regulation of share acquisition through tender offers. The Illinois

56. Warren, Developments in State Takeover Regulation: MITE and Its Aftermath, 40
Bus. LAW. 671, 677 (1985) [hereinafter Warren]. The ability to "buy time" or delay a tender
offer "has been characterized as 'the most potent weapon in a tender offer fight.' " Edgar v.
MITE Corp., 457 U.S. 624, 637 n.12 (1982) (quoting Langevoort, State Tender-Offer Legis-
lation: Interests, Effects, and Political Competency, 62 CORNELL L. Rav. 213, 238 (1977)).

57. Warren, supra note 56, at 677; see 113 CONO. REC. 24,664 (1967) (statement of
Senator Williams) ("We have taken extreme care to avoid tipping the scales either in favor of
management or in favor of the person making the takeover bids"); see also Edgar v. MITE
Corp., 457 U.S. at 633. The Court stated that a "major aspect of the [Williams Act's] effort
to protect the investor was to avoid favoring either management or the takeover bidder."

58. Warren, supra note 56, at 677.
59. Id. at 677-78.
60. Id. at 678; see supra note 5 (list of cases and statutes that were invalidated).
61. 457 U.S. 624 (1982).
62. Illinois Business Take-Over Act, ILL. REV. STAT. ch. 1211/2, § 157 (1982), repealed

by 1983 Il. Laws 365.
63. 457 U.S. at 646; see U.S. CONST. art. I, § 8, cl. 3.
64. 457 U.S. 624 (1982). On January 19, 1979, MITE Corporation, a Delaware corporation
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statute65 challenged in MITE typified many of the first generation
statutes. The statute required tender offers of target companies with
the requisite ties to Illinois to be registered with the Illinois Secretary
of State. The Secretary of State could then hold a fairness hearing
concerning a tender offer and determine whether there was "full and
fair disclosure to the offerees." 66 Similar to many other first gener-
ation takeover statutes, the Secretary of State was empowered to
enjoin a nationwide tender offer if the statute's requirements were
not met. The statute was applicable to a target corporation that had
ten percent of its shareholders in Illinois and satisfied two of the
three following conditions: (1) its principal executive offices were
located in Illinois; (2) it was organized under Illinois law; or (3) ten
percent of its stated capital or paid in surplus was situated in Illinois. 67

The district court granted a preliminary injunction against enforce-
ment, finding that the Illinois Act impermissibly burdened interstate
commerce, and the Court of Appeals for the Seventh Circuit af-
firmed.68

with its principal executive offices in Connecticut, initiated a cash tender offer for any or all
of the outstanding shares of Chicago Rivet and Machine Company, an Illinois corporation.
MITE Corporation complied fully with the federal disclosure requirements of the Williams
Act but failed to file the disclosures required by the Illinois Act with the Illinois Secretary of
State. The Secretary of State of Illinois and the target company notified MITE of their intent
to invoke the Illinois Act as a block to the proposed offer. Instead of complying, MITE
initiated a declaratory judgment action in federal court asking the court to declare the Illinois
Act unconstitutional. Id. at 626-29.

65. ILL. REV. STAT. ch. 1211/2, § 157 (1982), repealed by 1983 Ill. Laws 365.
66. 457 U.S. at 627. The Illinois statute required that any tender offer for the shares of

a target company must be registered with the Secretary of State. In addition, the statute
imposed a twenty-day pre-commencement period, during which time state officials could initiate
hearings to determine the substantive fairness of the offer. The Seventh Circuit found this to
be repugnant to the Constitution because the Secretary could substitute his judgment in place
of the investors' as to the merits of a proposed tender offer. See infra note 68. This was
patently inconsistent with the Williams Act market approach. The Secretary of State was also
required to hold a hearing if one was requested by a majority of the target company's outside
directors or by Illinois shareholders owning ten percent or more of the securities subject to
the offer. 457 U.S. at 627-30.

67. ILL. REV. STAT. ch. 1211/2, § 157 (1982).
68. MITE Corp. v. Dixon, 633 F.2d 486 (7th Cir. 1980). In doing so, the Seventh Circuit

adopted the approach utilized in Great Western United Corp. v. Kidwell, 577 F.2d 1256 (5th
Cir. 1978), rev'd on other grounds sub nom. Leroy v. Great Western United Corp., 443 U.S.
173 (1979), which held unconstitutional the Idaho Takeover Statute on preemption and
commerce clause grounds. In Great Western, the Fifth Circuit predicated its preemption ruling
on a perceived irreconcilable conflict between the federal scheme's "market approach" and
the state scheme's "fiduciary approach" to takeover legislation. The court found the state
statute was ah impermissible obstacle to congressional objectives, especially the goal of
regulatory neutrality, to be accomplished by the Williams Act. 577 F.2d at 1276-81.
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The Supreme Court's decision in MITE is not a model of judicial
unanimity. 69 Although the Court found the Act to be unconstitu-
tional, the majority found only an indirect burden on interstate
commerce. A plurality also found the statute placed an impermissible
direct burden on commerce and violated the supremacy clause. 70 In
finding an indirect burden on interstate commerce, the Court used
the test it adopted in Pike v. Bruce Church, Inc. ,7l and stated that
the putative local benefits of seeking to protect resident shareholders
and to regulate the internal affairs of domestic corporations were
"insufficient to outweigh the burdens" the Illinois Act imposed on
interstate commerce. 72 In the Court's opinion, the deprivation of a
shareholder's opportunity to sell his shares at a premium, the inter-
ference with the reallocation of economic resources to their highest
valued use, and the reduction of the incentive for incumbent man-
agement to perform well outweighed such state interests. 73

MITE left states without a clear guide for enactment of valid
takeover statutes. Unfortunately, the space that was left for state
tender offer regulation was also unjustifiably compressed by subse-
quent decisions of the lower courts.74 This development was described
by the North American Securities Administrators Association (NA-
SAA) 75 as "adding to the confusion by, in knee-jerk fashion, merely
citing MITE and striking down any state law that had effect outside
the state without careful analysis of the facts and law of each
individual case.' '76

IV. LEGISLATIVE RESPONSES AFTER MITE

The states were faced with an extremely difficult challenge in
their continuing efforts to regulate tender offers after the Supreme

69. Rainey, supra note 19, at 236.
70. Justice White was joined in his opinion by Chief Justice Burger, Justices Powell,

Stevens, and O'Connor. 457 U.S. at 626.
71. 397 U.S. 137 (1970). Under the test articulated by the Supreme Court, a state statute

would be upheld if it "regulates evenhandedly to effectuate a legitimate local public interest,
and its effects on interstate commerce are only incidental . . . unless the burden imposed on
such commerce is clearly excessive in relation to the putative local benefits." Id. at 142.

72. 457 U.S. at 644.
73. Id. at 643. The MITE court seemed to follow the Efficient Market Theory. See supra

notes 21-22 and accompanying text.
74. See supra note 5.
75. NASAA is a voluntary organization whose membership includes the securities regu-

latory agencies of all 50 states, Puerto Rico, Mexico, and 13 Canadian Provinces. 40 Bus.
LAW. 686 (1985).

76. Statement of position of NASAA Relating to Changes in Federal Law and Regulation
Concerning Takeovers, I BLUE SKY L. REP. (CCH) § 5295 (Apr. 23, 1983).
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Court decision in MITE and the subsequent decisions of the circuit
courts of appeals.' State regulators viewed this challenge as an
"imperative to provide protection against shareholder abuses and
disruptions to local economies" that had persisted despite federal
regulation.78 Twenty-nine states presently impose some sort of direct
regulation on the acquisition of shares in tender offers. 79 The pro-
tected corporations are connected in any one of a number of ways
to these states. 80

Responding to the commerce clause concerns expressed in MITE,
state legislators formulated a new type of takeover statute. The
jurisdictional reach of these new statutes was more narrow and
governed only those corporations organized under the laws of their
state.8 Unlike the pre-MITE legislation, where states attempted to
regulate the mechanics of the tender offer, these second-generation
statutes purport to focus upon the traditional concerns of state
corporation law: the structure of the corporation and the rights of
shareholders.

82

The states, to avoid the commerce clause problem, have used
several different statutory models. There are five main categories in
the new round of state takeover statutes: (1) disclosure statutes; (2)
second-step protection statutes; (3) shareholder approval statutes; (4)
director approval statutes; and (5) dissenters' rights statutes.83 Fol-
lowing is a brief description of these statutes. An analysis of their
constitutionality will follow the CTS discussion. 8

4

77. Warren, Developments in State Takeover Regulation: MITE and Its Aftermath, 40
Bus. LAW. 671, 694 (1985).

78. Id.
79. See Comment, Beyond CTS. A Limited Defense of State Tender Offer Disclosure

Requirements, 54 U. Cm. L. REV. 657, 664 n.39 (1987).
80. Id. at 664.
81. Pagano, The Constitutionality of Second Generation Takeover Statutes, 73 VA. L.

REv. 203, 207 (1987) [hereinafter Pagano]; see, e.g., MD. CoRPs. & Ass'Ns CODE ANN. §§ 1-
102(a), 3-601 through 3-603 (1985); N.Y. Bus. CORP. LAW §§ 912(a)(13), 1601(a),(d) (McKinney
1986); Osno REV. CODE ANN. §§ 1701.01(Y), 1701.831 (Anderson 1985); PA. STAT. ANN. tit.
15, §§ 1004, 1910 (Purdon Supp. 1987). Some of the statutes further narrow their jurisdictional
reach by requiring that the target corporation have a specified number of resident shareholders
or a certain value of assets in the state. See, e.g., OHIO REV. CoDE ANN. 1701.01(Y) (Anderson
1985) (limiting the reach of the statute to corporations having at least fifty shareholders and
their principal place of business, principal executive offices, or substantial assets in Ohio).

82. See Pagano, supra. note 81, at 207-08.
83. Pozen, The New Round of State Tender Offer Statutes, 53 BROOKLYN L. REV. 89,

90 (1987) [hereinafter Pozen).
84. See infra notes 188-218 and accompanying text.
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A. Disclosure Statutes

Many states have enacted the "full disclosure model." 85 Some
of these statutes apply only with respect to corporations having
substantial contacts with the state while others, like the Blue Sky
laws, apply if an offer is made to a certain number of residents of
the state. Many of these laws are efforts of legislatures to minimize
the constitutional objections to "second generation" statutes and are
referred to as "third generation" takeover laws. The Minnesota
statute,8 6 a good example of these laws, was an attempt by the
Minnesota legislature to avoid the excesses of the Illinois statute.8 7

The offeror is required to give a variety of information to the
shareholders in addition to that required by the Williams Act. 8 A
bidder must file a registration statement with the state commerce
commissioner before the offer will be considered effective.8 9 The state
commissioner is given the power to suspend the tender offer but only
as to Minnesota residents, 9° thereby allowing the offeror to make its
offer in other states.

B. Second-Step Statutes

The Maryland General Assembly has adopted a new approach
to the problems of corporate takeovers and state protection of
stockholders' interests. 9' This change was a response to concerns over

85. These states include Hawaii, Idaho, Minnesota, Nebraska, New York, Oklahoma,
Tennessee, Utah, and Wisconsin.

86. See MNN. STAT. ANN. §§ 80B.01-80B.13 (West 1986).
87. The Minnesota legislature stated that one of the purposes of the amendment of the

Takeover Statute was to conform to the United States Supreme Court decision. 1984 Minn.
Laws, ch. 488, 2(4).

88. Some of the information is similar to that required by the Williams Act. In addition,
there are disclosure requirements beyond the SEC requirements for tender offers. For example,
the bidder must disclose additional information as to sources of financing, future plans, and/
or evaluation of potential legal claims. MINN. STAT. ANN. § 80B.03(b) (West 1986).

89. Id. § 80B.03(l).
90. Id. §§ 80B.01(7), 80B.03(4)(a)-(5).
91. Note, Second Generation State Takeover Legislation: Maryland Takes a New Tack,

83 MICH. L. REV. 433, 441 (1984) [hereinafter Note]. The new approach was adopted after
Maryland's 1976 Act was ruled unconstitutional on preemption and commerce clause grounds.
The emergency bill, simply named House Bill No. 1, repealed and reenacted with amendments
MD. CoRps. & Ass'NS. CODE ANN. §§ 3-202, 8-301(12) & 8-301(13). New sections, MD. CORPS.
& Ass'Ns. CODE ANN §§ 3-601 through 3-603 inclusive and 8-301(14) were added. Id. Similar
statutes are in effect in Connecticut, Florida, Georgia, Illinois, Kentucky, Louisiana, Michigan,
Mississipi, North Carolina, Virginia, Washington, and Wisconsin.
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vulnerability of minority target shareholders after a successful tender
offeror assumes control. 92

The Maryland statute regulates what is often called the second
"step" or "tier" of a takeover process. 93 To avoid the delay of
tender offers found unconstitutional in MITE, the new statute reg-
ulates the course of action a tender offeror may take after it has
succeeded in gaining a controlling interest in the target, instead of
regulating the tender offer process itself.9 Under the statute, an
"interested person ' 95 is prohibited from effecting any business com-
bination unless one of two tests is met. The first test requires approval
by a two-thirds vote of shareholders disinterested in the business
combination. 96 The second requires the interested shareholder to pay
as high a price for the shares in the second step as was paid to
anyone else. 97 The second requirement attempts to reduce the pressure
of tendering in the first step by assuring shareholders that the second
step purchase will be at the same price as the first.

The Maryland super majority voting requirement found in the
first step 9 gives great weight to minority interests in the governance
of major corporate affairs. 99 Therefore, in order to ease some of the
burdens imposed by the statute, Maryland law provides for exemp-
tions to the super majority requirement. 100

92. MD. CoRPs. & Ass'ss. CODE ANN. §§ 3-601 through 3-603 (1985). See Department of
Legislative Reference, Staff Report To The General Assembly of Maryland, Extraordinary
Session, June 1983, at 14 (1983) (intent of Maryland statute is to protect target shareholders
in the second step of a takeover.)

93. See supra note II and accompanying text.
94. Note, supra note 91, at 441-42.
95. An "interested person" is defined as anyone who acquires more than ten percent of

the voting securities of any company (other than a closely held company or a company opting
out of the provision of the statute). MD. CoRPs. & Ass'Ns CODE ANN. § 3-601(j) (1985).

96. Id. § 3-602. "Any business combination must be recommended by the target company's
board of directors and approved by at least eighty percent of the outstanding shares eligible
to vote and at least two-thirds of the voting shares not owned by the interested stockholder
or its affiliates." Note, supra, note 91, at 443. This is called the "super majority voting
requirement."

97. MD. CoRPs. & Ass'Ns CODE ANN. § 3-603(b) (1985).
98. See supra note 96.
99. Note, supra note 91, at 444.

100. See MD. CoRPs. & Ass'Ns CODE ANN. § 3-603(b). One exemption is a fair price
provision which applies if the cash or other consideration received by minority shareholders
in a business combination is at least equal in value to the highest figure yielded by a complicated
statutory formula. In order to gain support from the business community, the statute also
contains a "friendly offer" exemption. This exemption grants the board of directors of a
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C. Shareholder Approval Statutes

The Indiana Act'0' and the Ohio Control Share Acquisition Act 02

are good examples of shareholder approval statutes.103 The Ohio Act
applies to control share acquisitions of stock of "issuing public
corporations."' Acquisitions causing the acquiring party to possess
voting power, alone or with others, over stock in any one of the
Act's three zones'05 will result in the acquirer complying with the
statutory requirement in order to effectuate the acquisition.' 6 When
a bidder acquires twenty percent of the voting shares of such a
corporation and wants to acquire more shares of the target, the Act
requires him to send a notice to the target. 0 7 The directors must call
a special shareholders' meeting within fifty days of receiving such
notice. 0 18 At the meeting, the shareholders vote on the bidder's plan
to acquire more shares, and if approved by a majority other than
the bidder, the plan can be carried through.' °9

Four other states, North Carolina,"10 Massachusetts,"' Florida," 2

and Arizona,"3 have control share acquisition statutes similar to the
Ohio statute. There is, however, one very important difference. These
statutes apply to foreign corporations which have close contacts with
the state." 4 In an effort to avoid the constitutional problems raised

target company wide discretion to define various combinations it wishes to exclude from
coverage under the new law. Id.

101. IND. CODE ANN. §§ 23-1-42-1 through 23-1-42-11 (Burns Supp. 1987).
102. OHIo REV. CODE ANN. §§ 1701.83.1 through 1701.83.2 (Baldwin 1985).
103. Similar control acts are in place in Hawaii, Arizona, Florida, Louisiana, Massachusetes,

Montana, North Carolina, Carolina, Oregon, Wisconsin, and Minnesota.
104. OHIO REv. CODE ANN. §§ 1701.01(4) (Baldwin 1985). Issuing public corporations are

defined as those corporations (1) incorporated in Ohio; (2) having fifty or more shareholders;
(3) having either principal place of business, principal executive office, or substantial assets in
Ohio; and (4) having no valid close corporation agreement in existence. Id. § 1701.01(y).

105. The Act establishes three "zones of control": one-fifth to one-third of the voting
stock; one-third to less than a majority; or, a majority or more. Id. § 1701.(Z)(1).

106. Id. See Kreider, Fortress Without Foundation Ohio Takeover Act 11, 52 U. CIN. L.
REV. 108, 113 (1983).

107. OHIo REV. CODE ANN. § 1701.01 (Baldwin 1985).
108. Id.
109. See id. (if sale is consummated in accordance with the terms of the shareholders

within thirty days following authorization).
110. N.C. GEN. STAT. §§ 78B-1 through 78B-11 (1987).
Ill. MAss. STAT. ch. IHOD (H 5869, 7/21/87).

112. FLA. STAT. ANN. § 607.109 (West Supp. 1987).
113. ARIZ. REV. STAT. ANN. § 10-1201 (Supp. 1987).

114. North Carolina law, for example, applies to corporations that have more than forty
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by a state's regulating foreign corporations, the North Carolina law
contains what might be regarded as a constitutional "savings clause.""15

If the laws of the company's state of incorporation are expressly
inconsistent with North Carolina's laws, the laws of the state of
incorporation will apply."16

D. Director Approval Statutes

The director approval statutes follow a pattern similar to the
shareholder approval statutes. The bidder, however, must obtain the
approval of the board of directors of the target rather than the
shareholders of the target.'"7 Section 912 of the New York Business
Corporation Law"' is a director approval statute. The New York
statute differs from others because it does not directly affect an
offeror's ability to acquire or vote its shares. 119 Instead, the statute
focuses on the ability to use the target's assets after control has been
acquired. 

20

Section 912 imposes a five-year prohibition on any business
combination 12' between a resident domestic corporation and an in-
terested shareholder unless certain conditions are met. 122 Once a
shareholder acquires a certain percentage of stock in a corporation,
that "interested shareholder" must receive director approval before

percent of their domestic fixed assets in North Carolina, more than forty percent of their
domestic employees in North Carolina, 500 or more shareholders, their principal place of
business or principal office within North Carolina, and either ten percent of their shareholders
resident in North Carolina or more than ten percent of their shares owned by North Carolina
residents. See N.C. GEN. STAT. § 78B-2 through 78-11 (1987).

115. 1987 N.C. Sess. Laws SB 687, HB 973.
116. Id.
117. Pozen, supra note 83, at 94.
118. N.Y. Bus. CoRP. LAW § 912 (McKinney 1986). Similar statutes are in place in Arizona,

Illinois, Minnesota, Ohio, and Maine.
119. Pinto, supra note 54, at 482.
120. Id.
121. The term business combination is defined very broadly. It includes any proposal for

liquidation or dissolution of the target made by the interested shareholder or any of his
affiliates or associates. The definition does not include stock transfers to the interested
shareholder from other shareholders. See N.Y. Bus. CoRP. LAW § 912(a)(5) (McKinney 1986).

122. Id. § 912(b). Section 912 may not be avoided by a successful bidder reincorporated
in another state because that decision would probably itself involve a business combination as
defined by the statute. Also under section 912, a proposed merger or purchase of shares is
effectively disapproved if the target directors do not respond to the notice that must be given
to them by the bidder.
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it acquires more shares or before it seeks a business combination
with the corporation. 23 Failure either to seek or to receive the
requisite approval precludes future business combinations between
the interested shareholder and the corporation for a specified period,
or a shorter period if the disinterested shareholders approve of opting
out of the statute.2 4 Section 912 may be described as a "business
combination model" and may represent a third generation state
statute. The statute allows the tender offer to occur, but severely
limits the offeror's rights in the corporation." 5

E. Dissenters' Rights Statutes

The Pennsylvania Shareholder Protection Act l2 6 is a leading
example of a dissenters' rights statute.' 27 Under the Pennsylvania
statute a person who acquires thirty percent or more of a corpora-
tion's voting power. is deemed a "controlling person,"'' 2 8 and upon
acquiring this level of voting power, he must give notice to the
remaining shareholders that a "control transaction' '

1
29 has oc-

curred. 30 Any shareholder may demand cost payment for his shares
for a reasonable period after notice is given.' 3 ' Upon such demand,
the controlling person is obligated to purchase the shares for their
fair value as of the day prior to the control transaction, plus an
"increment representing a proportion of any value payable for ac-
quisition of control of the corporation."'1 2

123. Id.
124. The opt out, however, does not become effective until eighteen months after the

successful vote. Id. § 912(d)(3).
125. See Pinto, supra note 54, at 482.
126. 15 PA. CONS. STAT. ANN. §§ 1409.1, 1910 1408B, 1409.1 (Purdon Supp. 1987).

127. The statute applies only to corporations whose shares are registered under section 12
of the Securities Exchange Act of 1934 and are incorporated in Pennsylvania. 15 PA. CONS.
STAT. ANN. § 1409.1(c)(1) & 1910(D) (Purdon Supp. 1987). Corporations may also choose to
opt out of the statute by shareholder vote. Id. § 1910(A). A similar statute is in place in
Maine and Utah.

128. Id. § 1910(B)(1).
129. A control transaction shall mean, for the purposes of this section, the acquisition by

a person or group of the status of a controlling person or group. Id. § 1910(B)(4).
130. Id. § 1910(C).
131. Id. § 1910(D).
132. Id. § 1910(D)-(E); see Note, The Constitutionality of Second Generation Takeover

Statutes, 73 VA. L. REV. 203, 210 (1987) (the statute is somewhat unclear as to the nature
and amount of this "control increment").
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The cash-out provision of the Act may provide a major hurdle
for any individual or group attempting to gain control of a Penn-
sylvania corporation. Anyone attempting a two-tiered offer will be
stymied because the price for all shares must be equal to the price
paid for the controlling interest. 3 This section is provided to "pre-
vent a non-tendering shareholder from being left as a minority
shareholder in a corporation under different control, with the like-
lihood of a decrease in the trading value of his shares; to prevent
non-tendering security holders from being unfairly frozen out or
squeezed out by the new controlling shareholder; and to deter a
financially weak bidder from attempting a tender offer for thirty
percent or more of a corporation's shares by requiring that the
highest price paid for any of the first thirty percent of the shares
apply to the balance of the shares outstanding.' 13 4

Five categories of state takeover statutes that were passed after
MITE, in an attempt to withstand constitutional attack, have been
presented. The states, however, were fighting a very difficult battle
as the federal courts were using the Supreme Court's decision in
MITE to strike down state anti-takeover statutes under the commerce
clause and supremacy clause. "'

V. SCHREIBER UNDERMINES MITE

One may argue that Schreiber v. Burlington Northern, Inc.136

was the first step by the Supreme Court to reverse the trend set by
MITE where most state takeover statutes were held unconstitutional.
In Schreiber, the Court held that misrepresentation or non-disclosure
was a necessary element of a violation of section 14(e) of the Williams
Act.'3 7 In its conclusion, the Court held the sole purpose of the
antifraud provisions of the Williams Act was to ensure full disclo-
sure,' 38 "presumably of the information required by Section 14(d) of
the Act.'' 1 39

133. Newlin and Gilmer, The Pennsylvania Shareholder Protection Act: A New State
Approach to Deflecting Corporate Takeover Bids, 40 Bus. LAW 111, 116 (1984).

134. Id.
135. See supra note 5 and accompanying text.
136. 472 U.S. 1 (1985).
137. Id. at 12. "Section 14(e) was originally added to the Securities Exchange Act as part

of the Williams Act, 82 Stat. 457." Id. at 8.
138. Id. at 11-12.
139. See Comment, Beyond CTS: A Limited Defense of State Tender Offer Disclosure

Requirements, 54 U. Cm. L. REV. 657, 668 (1987) [hereinafter Comment] (under this reasoning
section 14(e) simply creates a cause of action for conduct that is defined in the statute).
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One writer believes the Supreme Court's decision in Schreiber
mandates a limited reading of the federal statute and the SEC's
rulemaking power.' 4° In the opinion, the Court suggested that it
would be ultra vires if the SEC rules had a preemptive effect upon
state statutes providing for a longer, reasonable time period in the
shifting of corporate control.141 "[Tihe effect of Schreiber on MITE
is substantially to undermine the earlier decision: if there is no
substance to the Williams Act beyond the requirement of disclosure,
it is difficult to see how the act can have any preemptive force
whatsoever." 142

VI. CTS CORP. V. DYNAMICS CORP. OF AMERICA

As predicted, only a short time after Schreiber, the question of
state takeover statutes was back before the Supreme Court. 143 In
1987, the Supreme Court in CTS Corp. v. Dynamics Corp. of
America'" upheld the Indiana Control Share Acquisition Statute. 145

The Indiana statute is a shareholder approval statute similar to the
Ohio Control Share Acquisition Act discussed earlier.' 46

The Court found that the statute did not directly or indirectly
violate interstate commerce. In the decision, the Court did not reject
MITE's commerce clause analysis'4 7 but did reject its reasoning. The
Court stated that so long as the states do not directly discriminate
against out-of-state shareholders, they may control the way share-
holders may or may not govern their corporations, reasoning that
states have great interests in the governance of the corporations their
laws create. 148 Although the Court did not mention Schreiber, it again
seemed to limit the preemptive power of the Williams Act, this time
to cases where either management is given an advantage in controlling
the requirements of tender offers or where the delay required by the

140. See Shipman, In Defense of Reasonable State Regulation of Tender Offers, 53
BROOKLYN L. REV. 99, 101 (1987) [hereinafter Shipman].

141. Id.
142. Comment, supra note 139, at 668.
143. See Shipman, supra note 140, at 101.
144. __ U.S. -_, 107 S. Ct. 1637, 95 L. Ed. 2d 67 (1987).
145. IND. CODE ANN. § 23-1-42-1 (West Supp. 1986).
146. See supra notes 104-09 and accompanying text.
147. See supra notes 71-73 and accompanying text.
148. __ U.S. at , 107 S. Ct. at 1649-51, 95 L. Ed. 2d at 85-87 (The Court neither

discussed Schreiber nor rejected the MITE plurality's argument for preemption).
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state regulation is so long as to make impossible a successful legal
tender offer. 149 Unlike the statute in MITE, where the Court found
the Illinois Act favored management against offerors to the detriment
of shareholders, 50 the Indiana statute "protects the independent
shareholders against both of the contending parties"'' by not giving
either management or the offeror an advantage in communicating
with the shareholders about the impending offer."' The Court, in
failing to find an indefinite or unreasonable delay, stated that there
is "[n]othing in the Act [that] prohibits an offeror from consum-
mating an offer on the 20th business day, the earliest day permitted
under applicable federal regulations."' ' Even if the bidder was
required to wait fifty days before finding out whether he can vote
his shares, the delay, although longer than the twenty days, is not
unreasonable, since it is within the sixty-day maximum period Con-
gress established for tender offers. 5 4

In the Court's view, the possibility that the Indiana Act would
delay some tender offers was insufficient to require a conclusion that
the Williams Act preempts the Act. 5 5 "The long-standing prevalence
of state regulation in this area suggests that if Congress had intended
to preempt all state laws that delay the acquisition of voting control
following a tender offer, it would have said so explicitly.' ' 56 The
Court also found that if the Williams Act were to preempt any state
statute that might limit or delay the free exercise of power after a
successful tender offer, the result would be numerous provisions of
many states' corporate laws being found unconstitutional.'57 In ad-
dressing the effect on interstate commerce, the Court found that

149. See Comment, supra note 139, at 668-69.
150. 457 U.S. at 635.
151. - U.S. at , 107 S. Ct. at 1645, 95 L. Ed. 2d at 79-80.
152. Id. at , 107 S. Ct. 1645-46, 95 L. Ed. 2d at 80-81.
153. Id. at __, 107 S. Ct. at 1646, 95 L. Ed. 2d at 81; see 17 C.F.R. § 240.14e-I(a)

(1986).
154. - U.S. at , 107 S. Ct. at 1647, 95 L Ed. 2d at 82-83; see 15 U.S.C. § 78n(d)(5)

(1982).
155. - U.S. at ., 107 S. Ct. at 1648, 95 L. Ed. 2d at 83.
156. Id. at , 107 S. Ct. at 1648, 95 L. Ed. 2d at 83.
157. Id. at , 107 S. Ct. at 1647-48, 95 L Ed. 2d at 83. The Court stated that state

corporate laws that permit corporations to stagger the terms of their directors, and have annual
elections for only one class of directors each year, may delay the time when a successful
offeror gains control of the board of directors. Id. State corporation laws that provide for
cumulative voting may also further delay the ability of offerors to gain untrammeled authority
over the affairs of the target corporation. Id.
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nothing in the Indiana Act imposed a greater burden on out-of-state
offerors than it did on similarly situated Indiana offerors.'58 The
Court also stated that no principle of law and practice is "more
firmly established than a State's authority to regulate domestic cor-
porations, including the authority to define the voting rights of
shareholders." 159

The analysis in CTS was a dramatic change from the analysis
in MITE. The Court emphasized the state's traditional right to
regulate the corporations it creates, even if those regulations sub-
stantially affect interstate commerce. 60 The Court held that the
Indiana statute applied only to Indiana corporations with substantial
local contacts, therefore, the state did not create an impermissible
risk of inconsistent regulation.161 Only Indiana would have a legiti-
mate basis to regulate an Indiana corporation with substantial assets,
employees, and shareholders in the state.

The Court was also concerned about the coercion taking place
in some hostile takeovers. Justice Powell, writing for the majority,
stated, "[T]he autonomy provided by allowing shareholders collec-
tively to determine whether the takeover is advantageous to their
interests may be especially beneficial where a hostile tender offer
may coerce shareholders into tendering their shares." 62 In the Court's
opinion, the possibility of coercion in some takeover bids offers
additional justification for Indiana's decision to promote the auton-
omy of independent shareholders. 63

The majority opinion that "even if the Act should decrease the
number of successful tender offers for Indiana corporations, this

158. __ U.S. at , 107 S. Ct. at 1649, 95 L. Ed. 2d at 84. The Court found the
statute has the same effects on tender offers regardless of whether the offeror is a domiciliary
or resident of Indiana. Thus, it "visits its effects equally upon both interstate and local
business." Id. at __, 107 S. Ct. at 1649, 95 L. Ed. 2d at 84.

159. Id. at __, 107 S. Ct. at 1649-52, 95 L. Ed. 2d at 84-85.
160. Id. at __, 107 S. Ct. at 1649-52, 95 L. Ed. 2d at 85-88.
161. Id. at __, 107 S. Ct. at 1651-52, 95 L. Ed. 2d at 87-88.
162. Id. at__, 107 S. Ct. at 1651, 95 L. Ed. 2d at 87.
163. Id. at _, 107 S. Ct. at 1651, 95 L. Ed. 2d at 87. The primary purpose of the Act

is to protect the shareholders of Indiana corporations. It does this by affording shareholders,
when a takeover offer is made, an opportunity to decide collectively whether the resulting
change in voting control of the corporation, as they perceive it, would be desirable. A change
of management may have important effects on the shareholders' interests; it is well within the
states' role as overseer of corporate governance to offer this opportunity. Id. at -, 107 S.
Ct. at 1651, 95 L. Ed. 2d at 87.
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would not offend the Commerce Clause." 64 The Court found "the
limited extent that the Act affects interstate commerce ... is justified
by the State's interests in defining the attributes of shares in its
corporations and in protecting shareholders. ' 165 By noting that the
Indiana Statute was limited only to corporations with a limited
number of shareholders in Indiana, the Court suggested that "the
power to use the rules of corporate governance to restrict takeovers
is conditioned upon the existence of local benefits from doing so.' ' 66

This is important for two reasons. 67 First, a number of potential
target corporations not covered by state anti-takeover legislation will
remain unless enough states-or, at least, enough of the principal
chartering states-adopt laws similar to the one approved by CTS
which govern corporations incorporated within their state.16 Second,
in emphasizing the protection of local shareholders, the Court sug-
gests that in some circumstances "states may place small burdens on
interstate commerce . . . in order to achieve this goal."' 69 As more
chartering states enact legislation which conform to the guidelines
established by the Court's decision, states without such statutes may
subject their corporations to more hostile takeovers because corporate
raiders will have fewer states in which to search for unprotected
corporations.

There may be several reasons for the apparent rejection of the
law and economics approach of MITE and renewed emphasis on the
state's traditional right to regulate the corporations which it creates.
Part of the reason for the Court's decision in MITE was the idealized
view from the academic literature of the time, that the law's proper
role was to demand passivity from target management in the face of
a hostile tender offer. 170 However, Justice Powell's comment that
"there is no reason to assume that the type of conglomerate corpo-
ration that may result from repetitive takeovers necessarily will result

164. Id. at - 107 S. Ct. at 1652, 95 L. Ed. 2d at 88.
165. Id. at __, 107 S. Ct. at 1652, 95 L. Ed. 2d at 88.
166. See Comment, supra note 139, at 669.
167. Id.
168. Id.
169. Id. An example would be the use of direct restrictions on the acquisitions of shares

through tender offers.
170. See Langevoort, The Supreme Court and The Politics of Corporate Takeovers: A

Comment on CTS Corp. v. Dynamics Corp. of America, 101 H~av. L. REv. 96, 102 (1987)
[hereinafter Langevoort].
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in more effective management or otherwise be beneficial to
shareholders ' 1 71 is a reflection of the CTS Court's contrasting skep-
ticism about the virtues of the tender offer. 172 The prevailing scholarly
view has changed over the past five years and has placed more
importance on the protection of shareholders and the preservation
of various local benefits arising from the presence of a corporate
headquarters or other facility within the state. 73 Contemporary events
may have influenced the Court's skeptical attitude. The academic
preference for a free takeover market is severely tested by the
considerable social or cultural dislocation involved in a takeover. In
addition, the recent insider trading scandals involving the arbitrage
community have cast a harsh light on the acquisition business. 74 One
may also argue that there is a natural inclination for courts to allow
states to supplement aging federal responses to current problems,
especially when there is a sense that current legal controversies have
moved beyond the contemplation of the original drafters. 75

VII. THE CONSTITUTIONAL ANALYSIS OF STATE TAKEOVER

STATUTES AFTER CTS

Two major constitutional questions arise in the state regulation
of tender offers. First, state takeover statutes are subject to the
constraints of the commerce clause. 7 6 Second, the state takeover
legislation may be preempted under the supremacy clause 77 by the
Williams Act, enacted by Congress to regulate the tender offer
process.

171. __ U.S. at ..... _n.13, 107 S. Ct. at 1651 n.13, 97 L. Ed. 2d at 87 n.13.
172. Langevoort, supra note 170, at 102.
173. Id. Serious studies, a number of which the Court cited, have criticized the coercive

or other problematic characteristics of some tender offers and have offered plausible justifi-
cations for various defensive tactics. For example, greenmail or shark repellent provisions
previously were regarded as exclusively self-serving. Id.

174. Langevoort, supra note 170, at 103.
175. Id. at 111. The Williams Act was enacted in 1968 and amended in 1970. Even taking

into account the rulemaking authority it gives the SEC, it seems outdated. The drafters could
not have anticipated the variety and occasional destructive character of the takeover techniques
and defensive maneuvers that have become commonplace. Also, it is difficult to anticipate the
impact that the takeover culture in American business has had on the investment of human
capital, or the extent of leverage and risk that takeovers and defensive restructuring have
introduced into the corporate financial structures.

176. See U.S. CONST. art. 1, § 8, cl. 3.
177. See U.S. CONST. art. VI, cl. 2.
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A. The Commerce Clause

The Supreme Court has long held that the commerce clause not
only authorizes Congress to act "but by its own force [creates] an
area of trade free from interference by the States.' '

1
7  Therefore,

even if no conflicting federal statute exists, the states' power to enact
legislation that interferes with interstate commerce is limited.

Statutes that discriminate against interstate commerce have been
the principal objects of commerce clause scrutiny.' 79 Recent decisions
of the Court have also invalidated statutes that adversely may affect
interstate commerce by subjecting activities to inconsistent regula-
tions.' 8° The Court has stated "[tihe fact that the burden of a state
regulation falls on some interstate companies does not, by itself,
establish a claim of discrimination against interstate commerce."''

B. The Supremacy Clause

State laws that conflict or interfere with federal laws must give
way under the supremacy clause.'8 2 The supremacy clause "provides
that the Constitution 'and the Laws of the United States which shall
be made in Pursuance thereof ... shall be the supreme Law of the
Land.' "I83 The Court has delineated three "rough categories of state
legislation" which have been invalidated under this clause. 84 Where
the Court has determined that the federal government intended to
be the sole regulatory force in an area also covered by state legisla-

178. See Note, The Constitutionality of Second Generation Takeover Statutes, 73 VA. L.
REV. 203, 212-13 (1987).

179. See, e.g., Lewis v. BT Investment Managers, Inc., 447 U.S. 27, 36-37 (1980) (Florida
banking statutes violated commerce clause requirements); Philadelphia v. New Jersey, 437 U.S.
617, 629 (1978) (New Jersey quarantine law held not violative of commerce clause).

180. See __ U.S. at __, 107 S. Ct. at 1649, 95 L. Ed. 2d. at 84-85 (citing as examples
.Edgar v. MITE Corp., 457 U.S. 624, 642 (1982) (plurality opinion); Kassel v. Consol.
Freightways Corp., 450 U.S. 662, 671 (1981) (plurality opinion); Southern Pac. Co. v. Arizona,
325 U.S. 761, 773-74 (1945)).

181. Exxon Corp. v. Governor of Maryland, 437 U.S. 117, 126 (1978); see also Minnesota
v. Clover Leaf Creamery Co., 449 U.S. 456, 471-72 (1981) (rejecting a claim of discrimination
because the challenged statute regulated evenhandedly "without regard to whether [the com-
merce was] from outside the State"); Commonwealth Edison Co. v. Montana, 453 U.S. 609,
619 (1981) (rejecting a claim of discrimination because the "tax burden [was] borne according
to the amount of coal consumed and not according to any distinction between in-state and
out-of-state consumers").

182. U.S. CoNsr. art. VI, cl. 2.
183. See, Comment, supra note 139, at 670 (quoting U.S. CONST. art. VI, cl. 2).
184. Comment, supra note 137, at 670.
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tion, federal laws have been found to "occupy the field.' ' 85 Second,
state legislation will violate the supremacy clause if it so directly
conflicts with a federal statute that "compliance with both federal
and state regulation is a physical impossibility.' ' 86 Third, if compli-
ance with both statutes is possible, state legislation will still be struck
down if it "stands as an obstacle to the accomplishment and execution
of the full purposes and objectives of Congress. 1

1
8 7 It is also required

that state regulation must not interfere with the realization of the
congressional purpose behind the federal statute.

C. Constitutionality of The Second and Third Generation Statutes

State regulation of tender offers has been criticized because it
discourages and delays the tender offer process. 8 However, "the
fatal constitutional flaw within state statutes . . . has been their
burdensome effect upon transactions that took place in the national
securities market. "189

Although the Supreme Court in CTS took a different perspective
than the lower federal courts did on corporate takeovers and their
regulation, many second and third generation antitakeover statutes
may continue to face constitutional challenges. In light of CTS these
challenges will focus on whether the statutes are more like laws
governing corporate functions traditionally left to the states, or
instead like the Illinois Statute, which allowed a local official to
enjoin a nationwide offer for shares of a company that was not even
incorporated in Illinois.19°

1. Disclosure Statutes

Although neither MITE nor CTS involved a disclosure statute,
laws that track the language of the Williams Act should not create

185. Id. The decision that a field is occupied, however, is one that the Court will reach
only with reluctance. Id. (citing Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S.
132, 142 (1963)).

186. Id. (citing Florida Lime and Avocado Growers, Inc. v. Paul, 373 U.S. 132, 142-43
(1963)).

187. Id. (citing Hines v. Davidowitz, 312 U.S. 52, 67 (1941)).
188. See Rainey, supra note 19, at 243.
189. Id.
190. Shapiro & Strauss, Breathing New Life Into State Takeover Statutes, 19 INST. ON

SEc. REG. 457, 488 (1987) [hereinafter Shapiro & Strauss].
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significant constitutional problems. But the laws that impose addi-
tional disclosure requirements may interfere with interstate com-
merce. 191 Although the state may have an interest in the matters
required to be disclosed, allowing state officials to suspend an offer
for failure to comply with the disclosure requirements permits them
to directly interfere with a national tender offer, even if the suspen-
sion is limited to the particular state. Therefore, unlike the share-
holders in Indiana, the shareholders in states with disclosure statutes,
such as Minnesota, may never get a chance to vote on an offer if
the state official decides that the disclosures are inadequate. 92

Disclosure laws, depending on the matter in which they operate,
may also be subject to the supremacy clause. They may tip the
balance in favor of management by giving a state official the power
to enjoin the offer, because disclosures beyond those required by the
Williams Act are not made. The Supreme Court in TSC Industries,
Inc. v. Northway, Inc.,193 held that allowing states to adopt their
own requirements could result in shareholders being buried in "an
avalanche of trivial information" that would inhibit rather than
promote, informed shareholder decisions. 194

The laws which go "substantially beyond general antifraud pro-
visions ... do not regulate an area of traditional and legitimate state
concern; therefore the internal affairs doctrine, central to the holding
of CTS, cannot be invoked to shield such statutes from Commerce
Clause review." 95

If the disclosure requirements are used to allow states to regulate
the substantive fairness of tender offers, they are likely to be deemed
invalid under MITE and CTS. But statutes designed only to insure

191. Id. at 494-95.
192. Id. at 495; see generally Martin-Marietta Corp. v. Bendix Corp., 690 F.2d 558, 567

(6th Cir. 1982) (the enforcement of the Michigan Take-Over Act was enjoined because "[i]t
prevents Michigan shareholders from participating in the nationwide tender offer .... This
is an indirect burden on interstate commerce in that it has the effect of defeating the tender
offers of residents from other states where the tendered shares owned by Michigan residents
are needed to provide sufficient tendered shares to satisfy the offer.").

193. 426 U.S. 438 (1976).
194. Id. at 448-49. But see Cardiff Acquisitions, Inc. v. Hatch, 751 F.2d 906, 912 (8th

Cir. 1985) (upholding the Minnesota disclosure statute because "the additional disclosures
required by the Minnesota Act will aid Minnesota shareholders in appraising the value of a
tender offer and will not result in the shareholders receiving a mass of irrelevant information
that will serve to confuse rather than enlighten.").

195. Shapiro & Strauss, supra note 190, at 496.
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that full disclosure is made to residents of the state would only allow
the bidder to complain that he might have to comply with a number
of different disclosure requirements for a single offer. 96 It is doubtful
that this heightened disclosure would constitute an unreasonable
burden on interstate commerce.' 97

2. Second-Step Statutes

The exemption, super majority, and fair price provisions of the
Maryland statute may present problems similar to those found in
first generation statutes.198 Burdens are imposed on bidders by re-
quiring them to pay the same price to all shareholders. This burden
is subject to the commerce clause because it is imposed on non-
Maryland shareholders.' 99 However, there is no direct effect on the
purchase of shares in a tender offer by the second-step statutes.
Instead they simply prevent the once popular front-end loaded offer.
Although the tender offers may become more expensive, the statutes
do not preclude the offers. The Court in CTS relied heavily on the
''potentially 'coercive' impact of tender offers and the sovereign
power of the state to prevent unfair business dealing. ' '2

00 Therefore,
it seems unlikely that these laws will be invalidated under the com-
merce clause. 20 1

There is no precommencement or post-commencement filing
under the Maryland statute to raise a preemption question. In ad-
dition, the SEC has recently adopted regulations that apply best price
and offer requirements to all rules. 20 2 The rule requires a bidder to
offer the highest price offered to any shareholder to all sharehold-
ers. 20 3 Therefore, the burden imposed on bidders by requiring them
to pay the same price to all shareholders conforms to the SEC
regulation. There are exceptions to the rule, however, that present a

196. Id. at 496-97.
197. Id. at 497. Companies are already required to comply with the Blue Sky Laws in

connection with routine securities offerings. Id.
198. Pozen, supra note 83, at 92.
199. Id.
200. Shapiro & Strauss, supra note 190, at 494.
201. Id.
202. Amendments to Tender Offer Rules-All-Holders and Best-Price, Exchange Act

Release No. 23,421, [1984 Transfer Binder] Fed. Sec. L. Rep. (CCH) 84,016, at 88,186 (Sept.
4, 1986).

203. Id.
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close preemption question for the Maryland second-step statute. 2
0
4

3. Shareholder Approval Statutes

Although the Supreme Court upheld the Indiana shareholder
approval statute, there are two areas in which other shareholder
approval statutes may still be vulnerable. First, some of the statutes
drafted with a particular company in mind, 1° were initially directed
at foreign corporations. The underlying theme of both MITE and
CTS is that the state that creates a corporation is the sole regulator
of that business. Therefore, even if the state where the foreign
corporation is located has a greater interest in protecting the em-
ployees, shareholders and customers, the statutes are probably un-
constitutional even after CTS, since they infringe on the property
interests created by the corporation's home state. 2

0
6 A constitutional

rule granting sole regulatory power to the state of incorporation
would at least infuse stability into the area.20 7 The alternative would
subject bidders to conflicting and inconsistent regulation, which both
CTS and MITE held violated the commerce clause.208

The second potential problem can be seen in the Ohio statute,
"which requires shareholder approval not of voting rights after the
share purchase is made, but of the purchase itself. ' ' 2

0
9 As Shapiro

and Strauss note in their article, the Ohio statute differs from the
Indiana statute in that it is a direct regulation of the interstate
securities market, since an out-of-state investor cannot even purchase
shares in an Ohio company without shareholder approval. However,
it is unclear whether this is a sufficient basis on which to invalidate
the Ohio statute, especially since the practical effect of the Indiana
Statute is the same.210

204. The rule allows a bidder to make partial offers for twenty percent or fifty-one percent
of the outstanding shares. The rule also allows a bidder to make a partial tender offer, wait
a few years, and then buy less than one hundred percent of the outstanding voting shares in
another manner. Id. at 88,196.

205. Shapiro & Strauss, supra note 190, at 488. Burlington Industries in North Carolina
and Boeing in Washington are Delaware corporations. Both states passed takeover statutes to
protect the corporations in their state even though they were incorporated in Delaware. Id. at
488-89.

206. Id. at 489.
207. Id.
208. Id. at 490.
209. Id. at 491.
210. Id. No bidder would purchase shares in an Indiana corporation, although permitted

to do so, until the shareholders have approved voting rights.
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Although, the Ohio Act was struck down by the lower courts,21 '
the Supreme Court vacated the judgment invalidating the Ohio Act
and remanded the case for reconsideration in light of the CTS
decision.

212

4. Director Approval Statutes

Potential bidders, facing a director approval statute are forced
to negotiate with a company's board of directors before commencing
the hostile offer. One way to view this is to consider it part of the
state's traditional function of regulating the internal affairs of its
corporations; 2 1  and as such, it should not cause any constitutional
problems.

Some of the director approval statutes, however, increase the
cost of tender offers. 2 4 The statutes could effectively eliminate bid-
ders who need to arrange financing in order to mount any kind of
significant attack. 25 The Court in CTS, however, held that the
deterrent impact of the Indiana statute did not make it unconstitu-
tional. 21 6 Therefore, director approval statutes should not be treated
different.

5. Dissenters' Rights Statutes

The dissenters' rights statutes benefit minority shareholders by
assuring that they receive a fair price for their shares in the event
of a shift of control. 21 7 Like the second-step statutes, the dissenters'
rights statutes may raise the price of purchasing of a control block
of shares, but they do not directly prohibit such purchases.'" There-
fore, they should withstand constitutional challenges.

211. Fleet Aerospace Corp. v. Holderman, 796 F.2d 135 (6th Cir. 1986) (invalidating the
Ohio statute), vacated, __ U.S. __ , 107 S. Ct. 1949, 95 L. Ed. 2d 521 (1987) (vacating
the holding of unconstitutionality).

212. State of Ohio v. Fleet Aerospace Corp., __ U.S. __ , 107 S. Ct. 1949, 95 L. Ed.
2d 521 (1987).

213. Shapiro & Strauss, supra note 190, at 492.
214. Id. at 493. For example, the New York statute makes it more difficult for the bidder

to obtain necessary financing up front. This in turn could have the effect of lowering prices
in corporate control transactions. Id.

215. Id.
216. Id.
217. Shapiro & Strauss, supra note 190, at 494.
218. Id.
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VIII. TEXAS' & OTHER STATES' REACTION TO CTS

After the CTS decision, a committee was formed in Texas to
consider adopting a takeover statute. The committee is presently
drafting a bill with a goal to provide the most protection from hostile
takeovers while avoiding the constitutional challenges that are sure
to arise. Failure to adopt such a statute may result in a loss of Texas
revenue and reputation because large local corporations are likely to
move their corporate domiciles to states with more protective statutes.

The importance of adopting a statute becomes obvious when
one considers the problems other legislatures have faced. Many states
rushed to enact anti-takeover statutes, frequently at the behest of a
particular corporate constituent. Some of these laws were passed in
a matter of hours, as legislators hurriedly attempted to make new
law, while at the same time takeover battles were being waged under
existing law.2 19 In Minnesota, for example, "Dayton Hudson Corp.,
under attack by Dart Group Corp., persuaded the Governor to call
a special session of the legislature which immediately passed protective
legislation custom designed for Dayton Hudson. ' 220

The Boston-based Gillette Company, the target of a bid by
Revlon, persuaded Massachusetts to pass a control share acquisition
law. Boeing persuaded Washington to adopt a moratorium law that
applied only to Boeing, even though it is a Delaware corporation.
Another Delaware corporation, Burlington Industries, convinced North
Carolina to pass a control share law to protect it. Greyhound also
successfully lobbied Arizona to pass protective legislation for its
benefit. Finally, the Delaware State Legislature passed an antitakeover
bill similar to Indiana's bill. This is significant because over half of
the Fortune 500 companies and more than forty percent of the New
York Stock Exchange-listed companies are incorporated in Delaware.

As the list grows, one can see the importance of a state adopting
a statute to protect the corporations it has incorporated. To date,
no major Texas corporation has been attacked with a hostile tender
offer significant enough to force Texas to quickly adopt a takeover
statute. However, as the number of states left without takeover
statutes quickly diminishes, the likelihood of such an occasion in-
creases. Hopefully, Texas will grasp the opportunity recently created

219. Id. at 497.
220. Id. at 497-98; see MINN. STAT. ANN. § 302A-01 I (West 1987).
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by the Supreme Court to give shareholders a significant role in
deciding whether control of their corporation will change.

Another important consideration for Texas in adopting a take-
over statute is the substantial body of case law that has been generated
by defensive tactics used in takeover situations. The business judg-
ment rule has often been used to justify whatever deference these
tactics give. 22' The grounds for deference may disappear when a
corporation is subject to a control share acquisition law, making the
business judgment rule unnecessary. If the statute operates as in-
tended, shareholders should have a full and fair opportunity to take
into account all of the competing considerations arguing for and
against the shift in control. 222 This would also ensure that manage-
ment would present the best possible proposal or proposals before
the shareholders. Carried to its extreme, if anti-takeover statutes gave
enough protection, the end result could be a reduction in the defenses
to takeover bids. 223

IX. CONCLUSION

Tender offers became a popular means of acquiring publicly
held corporations in the 1960s. Congress reacted by enacting the
Williams Act and the states followed with a variety of takeover
statutes. Most of these statutes were invalidated by the Supreme
Court's decision in Edgar v. MITE Corp.224 and the lower federal
court's decisions following.

The state legislatures responded with a second generation of
takeover statutes. Many of these statutes were also invalidated under
commerce clause and supremacy clause grounds. Responding to the
need to return "corporate law" to the states, the Supreme Court
upheld the Indiana Control Share Acquisition Act under both the
commerce and supremacy clauses.

CTS may have marked the beginning of greater state regulation
in the takeover and acquisition field. The political ambivalence in
federal policy-making, the change in prevailing scholarly views, the

221. See Langevoort, The Supreme Court and The Politics of Corporate Takeovers: A
Comment on CTS Corp. v. Dynamics Corp. of America, 101 HARV. L. REV. 96, 115-16
(1987).

222. Id. at 116.
223. Id.
224. 457 U.S. 624 (1982).
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Court's disenchantment with the takeover scandals and contemporary
events such as the insider trading scandals may have all added to the
validating of the Indiana state takeover statute. This, along with the
fact that Congress has failed to act even though it has long been
aware of state tender offer legislation and has had before it numerous
proposals both to preempt and ratify such laws is affirmation of the
state's power to regulate the corporations which it creates. As long
as these factors exist many state statutes may be upheld.

At least twelve states have passed new anti-takeover laws, or
have amended existing ones since CTS was decided. Many other
states, including Texas, are now considering statutes similar to In-
diana and are expected to enact them. Failure to enact statutes to
protect corporations domiciled within the state may result in those
corporations reincorporating or relocating in other states. The final
result would be increased unemployment, a decrease in the quality
of life, and a loss of revenue and reputation to the state.

Garland Sandhop, Jr.
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