
EMPLOYMENT DISCRIMINATION

by Christopher J. Powers*

I. INTRODUCTION

Once again the Fifth Circuit spent considerable time grappling
with the multitude of issues presented in employment discrimination
cases. As in previous years, the vast majority of cases in this area
were brought under Title VII of the Civil Rights Act of 1964.' One
case reviewed here involved the Age Discrimination in Employment
Act. 2 Decisions addressing employment discrimination claims brought
pursuant to 42 U.S.C. sections 19813 and 19834 are not reviewed.

II. TITLE VII

A. Timeliness

In three cases, the court considered the various limitations issues
that can arise under Title VII. Abrams v. Baylor College of Medicine
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1. 42 U.S.C. §§ 2000e-2000e-17 (1982). Section 2000e-2(a) provides:
It shall an be unlawful employment practice for an employer - (I) to fail or refuse

to hire or to discharge any individual, or otherwise to discriminate against any
individual with respect to his compensation, terms, conditions, or privileges of
employment, because of such individual's race, color, religion, sex, or national
origin; or (2) to limit, segregate, or classify his employees or applicants for employ-

ment ir any way which would deprive or tend to deprive any individual of employ-
ment opportunities or otherwise adversely affect his status as an employee, because

of such individual's race, color, religion, sex, or national origin.
Id. § 2000e-2(a).

2. 29 U.S.C. §§ 621-634 (1982). Section 623(a) provides:
It shall be unlawful for an employer - (1) to fail or refuse to hire or to discharge

any individual or otherwise discriminate against any individual with respect to his
compensation, terms, conditions, or privileges of employment, because of such
individual's age; (2) to limit, segregate, or classify his employees in any way which

would deprive or tend to deprive any individual of employment opportunities or

otherwise adversely affect his status as an employee, because of such individual's

age; or (3) to reduce the wage rate of any employee in order to comply with this
chapter.

Id. § 623(a).
3. 42 U.S.C. § 1981 (1982).
4. 42 U.S.C. § 1983 (1982).
5. 805 F.2d 528 (5th Cir. Dec. 1986)
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dealt with the difficult issue of when the 180-day limitation period 6

begins to run when a plaintiff alleges a "continuing violation". 7

Baylor's medical school had, since approximately 1977, provided
cardiovascular surgical services to King Faisal Hospital in Saudi
Arabia.8 Baylor physicians who expressed an interest were sent to
Faisal Hospital on three-month rotations. 9 A rotation through the
Faisal Hospital was a highly desirable clinical assignment, because it
provided certain clinical experience difficult to obtain and it included
a salary approximately twice that paid to Baylor doctors who re-
mained at home.' 0

Early in their employment with Baylor, plaintiffs, two Jewish
cardiovascular anesthesiologists, expressed their interest in a rotation
to Faisal Hospital. In both cases, they were turned down expressly
because they were Jews." They were told that because they were
Jews they would be unable to obtain Saudi Arabian visas. 12 In fact,
Baylor had never attempted to ascertain the position of the Saudis
on the issue.'" Both doctors filed charges with the Equal Employment
Opportunity Commission, although in each case the charge was filed
substantially more than 180 days after they were first turned down
for a Faisal Hospital rotation.' 4 The district court denied Baylor's
timeliness defense, finding that Baylor's exclusionary policy consti-
tuted a continuing violation. 5

The Fifth Circuit began its discussion of the issue by discussing
the 180-day filing period and reiterating that, in certain situations,
"equitable considerations' '16 may toll that period where the fact of
a violation is obscured from "a reasonably prudent person similarly

6. Section 2000e-5(e), 42 U.S.C. § 2000e-5(e) (1982), provides in relevant part:
(e) A charge under this section shall be filed within one hundred and eighty days

after the alleged unlawful employment practice occurred.
Id.

7. 805 F.2d at 531-32.
8. Id. at 530.
9. Id. at 531.

10. Id. at 530.
11. Id. at 531.
12. Id.
13. Id.
14. Id.
15. Id. at 531-32.
16. Id. at 532 (quoting Glass v. Petro-Tex Chem. Corp., 757 F.2d 1554, 1560 (5th Cir.

1985)).
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situated. 1' 7 "One such equitable consideration arises in the context
of a continuing violation of Title VII," the court continued. 8 How-
ever, it cautioned, the continuing violation theory must be "guardedly
employed because within it are the seeds of the destruction of statutes
of limitation in Title VII cases." 9 The Abrams panel explicitly refused
to hold that the "mere existence" of a discriminatory policy is
sufficient to constitute a continuing violation. 20 Rather, in the case
of a policy which allegedly violates Title VII, a plaintiff, to prove a
continuing violation, must show "some application" of the policy to
him within the 180-day period preceding his charge.2' "[T]o hold to
the contrary would expose employers to a virtually open-ended period
of liability and would, ... read the statute of limitations right out
of existence." ' 22

Applying this analysis to the claims of the two Baylor physicians,
the Abrams court concluded that Baylor's policy of excluding Jewish
doctors from the Faisal Hospital rotations constituted a continuing
violation. 23 It reasoned that plaintiffs had reasonable grounds for
believing that Baylor could eventually resolve the visa problem and,
therefore, that the decision to exclude them from the Faisal Hospital
rotation was not a final one.24 Moreover, because teams of Baylor
physicians had departed for Saudi Arabia within 180 days of the
dates upon which each plaintiff filed his EEOC charge, the court
found the requisite application of the discriminatory policy within
the filing period. 25

Ringgold v. National Maintenance Corp.26 also involved the
timeliness issue, but in the context of plaintiff's failure to comply
with Title VII's requirement that a plaintiff file suit within ninety
days of receipt of a right-to-sue letter from the EEOC. 27 In Ringgold,

17. Id. (quoting Glass, 757 F.2d at 1560).
18. Id.
19. Id. at 533.
20. Id.
21. Id.
22. Id. at 534.
23. Id.
24. Id.
25. Id.
26. 796 F.2d 769 (5th Cir. Aug. 1986).
27. Section 2000e-5(f)(l), 42 U.S.C. § 2000e-5(f)(l) (1982) provides, in relevant part:

If a charge filed with the Commission pursuant to subsection (b) is dismissed by
the Commission, or if within one hundred and eighty days from the filing of such

19881
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the right-to-sue letter was delivered to the addresses of both Ringgold
and his attorney on October 6, 1983.28 Ringgold's wife signed for
his certified letter; his attorney's sister signed for her brother's letter. 29

Suit was not filed until January 6, 1984-ninety-two days after
delivery of the two letters. 0 Ringgold's attorney, who did not per-
sonally receive and open his letter until October 10, 1983, apparently
argued that the ninety-day period should not begin to run until he
or his client had personally received and read the right-to-sue letter .3

In a flat rejection of that argument, the Fifth Circuit held that the
ninety-day period runs from "the date that the EEOC right-to-sue
letter is delivered to the offices of formally designated counsel or to
the claimant." 3 2 Since suit was not filed until ninety-two days after
that date, Ringgold's claim was properly dismissed.33

A similar issue arose in Bunch v. Builard.3 Fourteen black police
officers sued the City of Vicksburg, Mississippi and certain city
officials alleging various acts of employment discrimination. 5 The
suit was initially instituted under 42 U.S.C. sections 1981 and 1983
but was later amended to add two additional plaintiffs and a Title
VII claim based on charges filed by one of the two.3 6 The timeliness
issue arose when the city challenged the amendment adding the Title

charge or the expiration of any period of reference under subsection (c) or (d),
whichever is later, the Commission has not filed a civil action under this section or
the Attorney General has not filed a civil action in a case involving a government,
governmental agency, or political subdivision, or the Commission has not entered
into a conciliation agreement to which the person aggrieved is a party, the Com-
mission, or the Attorney General in a case involving a government, governmental
agency, or political subdivision, shall so notify the person aggrieved and within
ninety days after the giving of such notice a civil action may be brought against the
respondent named in the charge (A) by the person claiming to be aggrieved or (B)
if such charge was filed by a member of the Commission, by any person whom the
charge alleges was aggrieved by the alleged unlawful employment practice.

28. 796 F.2d at 770.
29. Id. & n.l.
30. Id.
31. See id. (the exact argument advanced by Ringgold's attorney is not specified in the

court's opinion. The apparent argument mentioned, however, is virtually the only argument
by which he might have attacked the 90-day limitations period. Note also, however, that
Ringgold denied ever receiving a copy of the letter).

32. 796 F.2d at 770.
33. Id.
34. 795 F.2d 384 (5th Cir. July 1986).
35. Id. at 386.
36. Id. at 387.
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VII claim because it came more than ninety days following the filing

of plaintiff's receipt of his right-to-sue letter.3 7 The Bunch court

resolved the issue by holding that it was the motion to amend, and

not the amendment itself, that was the critical act for statute of
limitations purposes." The motion served the purpose of alerting the

parties to the pending claim.3 9 Although the motion was late if

measured from the date the right-to-sue letter was issued, the appro-

priate date for starting the ninety-day clock, observed the court, is

the date of the letter's receipt.4 Measured from that date, the motion
was timely.

4 1

B. Sufficiency of the Filing

Bunch also involved the Fifth Circuit in application of the "single
filer" rule.4 2 That rule, in essence, permits individuals who did not
file EEOC charges to enter an employment discrimination suit by
piggybacking on the claims of a plaintiff who did file 3. 4  To obtain

the benefit of the single-filer rule, the claims of the non-filers must
be sufficiently similar to that of the filing plaintiff that the purpose
of the filing requirement-to allow the EEOC to attempt conciliation
and settlement-will not be frustrated."

In Bunch, the non-filers were black policemen claiming that a
promotional exam administered by the City of Vicksburg had a
discriminatory impact on blacks.45 Their claims were of the same
nature-racial discrimination-as the claims of the one plaintiff who

37. Id. at 387-88.
38. Id. at 388. The court held that the motion to amend was a "curative step" which

was taken within the 90-day period. Id.
39. Id. (citing McWilliams v. Escambia School Board, 658 F.2d 326, 328 (5th Cir. 1981)

wherein the court stated, "This limitations period begins to run from the time the complainant
knows or reasonably should know that the challenged act has occurred.")

40. 795 F.2d at 388.
41. The right-to-sue letter had been issued 91 days prior to the filing of the motion to

amend. Taking judicial notice that the mail does not travel from Washington, D.C. (EEOC)
to Mississippi (Charging Party) in one day, the district court held, and the Fifth Circuit
affirmed, that the motion had been filed within 90 days of the plaintiff's receipt of the letter.
Id.

42. Id. at 389.
43. See id.
44. Id.
45. Id.

19881



TEXAS TECH LAW REVIEW

had filed charges, although his claim of racial discrimination arose
out of incidents that took place prior to the institution of the exam. 4

6

The city took the position that any allegedly discriminatory activity,
such as the exams, that occurred subsequent to the time period at
issue in the filing of plaintiff's charge, could not be related to that
charge to avoid the filing requirements of Title VII.47

The Fifth Circuit disagreed. It found that although the tests
were new, the charge was the same-discriminatory failure to promote
blacks. 4

1 Moreover, since litigation over that issue was already in
progress, the chances of the EEOC successfully conciliating the new
claims were remote.49 The court could conceive of no justification
for requiring a new charge every time defendant's method of dis-
crimination changed.50 To the contrary, it held, "separate serial filings
by all plaintiffs would be a 'needless procedural barrier.' ,,51

Gottlieb v. Tulane University52 affirmed a lower court decision
finding no intentional sexual discrimination in Tulane's treatment of
a female professor. As part of its opinion, the Fifth Circuit reversed
the trial court's refusal to consider Gottlieb's retaliation claim," a
claim which was filed subsequent to trial but prior to that court's
decision.14 The district court took the position that it lacked juris-
diction over the retaliation claim because it had not been the basis
of a separate EEOC charge." In Gupta v. East Texas State Univer-
sity,56 the Fifth Circuit had held that a plaintiff who filed charges
of discrimination need not retrace the administrative path just to
assert a retaliation claim where the retaliation claim arose out of the
earlier charges.5 7 Defendant in Gottlieb attempted to distinguish
Gupta on the basis that plaintiff in Gupta had filed her retaliation
claim prior to trial, while in Gottlieb, plaintiff waited until after

46. Id. at 388.

47. Id. at 389.
48. Id.
49. Id.
50. Id.
51. Id. (quoting Gupta v. East Texas State Univ., 654 F.2d 411, 414 (5th Cir. 1981)).
52. 809 F.2d 278 (5th Cir. Feb. 1987).
53. Id. at 284.
54. Id.
55. Id.
56. 654 F.2d 411 (5th Cir. 1981).
57. Id. at 414.
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boih parties had rested to assert her claimA8 A "distinction -without
a difference," held the appellate court.5 9 Since the underlying sex
discrimination claim was properly before the trial court, it had
ancillary jurisdiction over the retaliation claim. 60

C. Sanctions

Jackson v. Color Tile, Inc. 61 exemplifies the increasing use of
sanctions to discourage frivolous lawsuits. The sole issue before the
Fifth Circuit in that case was the district court's decision to award
defendant attorneys' fees. 62 Jackson, a black female, was employed
by Color Tile for six weeks in a probationary capacity, during which
time she was absent for approximately a third of the normal work
hours. 63 Although her absences were, with minor exceptions, excused,
Color Tile's handbook permitted it to take excused absences into
account in rating probationary employees. 64 Shortly before completion
of her probationary period, she was discharged by a black supervisor
for excessive absenteeism and replaced by another black female. 65

Statistics introduced by defendant showed not only that blacks
outnumbered whites in the Color Tile workforce, but also that whites
were discharged for absenteeism in proportionately larger numbers
than blacks.6 In contrast, Jackson's evidence consisted of (1) her
assertion that her employer's handbook notwithstanding, her excused
absences should not have counted against her, (2) the fact that some
white probationers with more unexcused (but fewer total) absences
than she had not been terminated, and (3) a statement which she
alleged had been made by her black supervisor, but which he denied,
to the effect that it was his white supervisor who told him to terminate
her.

67

58. 809 F.2d at 284.
59. Id.
60. Id.
61. 803 F.2d 201 (5th Cir. Oct. 1986).
62. Id. at 201.
63. Id. at 202.
64. Id.
65. Id.
66. Id.
67. Id.

19881
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On these facts, the lower court, relying on Christianburg Gar-
ment Co. v. EEOC,68 held that Jackson's case was "frivolous,
unreasonable, or without foundation, even though not brought in
subjective bad faith," 69 and awarded Color Tile its attorneys' fees. 70

The Fifth Circuit affirmed on the clearly erroneous standard, finding
no direct evidence of discrimination and no statistical proof of
unequal treatment or effect. 7

1

Whether a district court must analyze each claim individually in
assessing a defendant's request for attorneys' fees based on the
frivolousness of a plaintiff's claims was an issue considered by the
Fifth Circuit in Trevino v. Holly Sugar Corp.7" Trevino was a class
action brought pursuant to Title VII, 42 U.S.C. section 1981, and
section 301 of the Labor Management Relations Act, 73 challenging
allegedly discriminatory employment practices toward Hispanics by
both Holly Sugar Corporation and the union representing Holly's
employees. 74 The district court, denying both class standing and the
substantive claims of discrimination, awarded costs to Holly but
denied its request for attorneys' fees .7

On appeal, Holly argued that the trial court erred in deciding
the issue of attorneys' fees by aggregating plaintiffs' claims rather
than treating each claim individually. 76 The Fifth Circuit did not
argue with this principle. In Uviedo v. Steves Sash & Door Co.,77 it

had held that "unrelated" claims were to be treated as if they had
been asserted in separate lawsuits for purposes of considering a
request for attorneys' fees. 78 However, it took exception to application
of this principle in Holly's case because Holly had not adequately
raised the issue before the trial court. 79 Specifically, the Trevino court
held Holly did not request claim-by-claim findings in its motion for
fees, nor did it exert any effort in computing its fees to make the

68. 434 U.S. 412 (1978).
69. 803 F.2d at 201.
70. Id. at 201.
71. Id. at 202.
72. 811 F.2d 896 (5th Cir. Mar. 1987).
73. 29 U.S.C. § 185 (1978).
74. 811 F.2d at 898.
75. Id. at 898-99.
76. Id. at 906-07.
77. 753 F.2d 369 (5th Cir. 1985), cert. denied, 474 U.S. 1054 (1986).
78. Id. at 370-71.
79. 811 F.2d at 907.
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computations on a segregated, claim-by-claim basis.80 Absent such
effort on a defendant's part, a trial court need not proceed sua
sponte on a claim-by-claim basis. 81

D. Definition of Employee and Employer

The personal staff exemption to Title VII's definition of em-
ployee, a topic addressed last survey period in the court's Teneyuca
v. Bexar County 2 decision, arose again in this survey period in the
context of a motion to dismiss for lack of subject matter jurisdiction.
Plaintiffs in Clark v. Tarrant County83 were female probation officers
who sued the Tarrant County Adult Probation Department and
Tarrant County alleging sex discrimination in pay and promotion. 4

The Probation Department moved to dismiss for lack of subject
matter jurisdiction, claiming plaintiffs were personal staff of elected
Tarrant County officials and thus lacked standing to sue under Title
VII.85 The district court agreed and dismissed the Title VII claims.8 6

The Fifth Circuit, in an opinion which is more a lesson in federal
court procedure than substantive Title VII law, reversed the dis-
missal. 87 The court observed that because Title VII provides both the
basis for federal jurisdiction and a cause of action, application of
the personal staff exemption, although raised in the context of a
jurisdictional challenge, also involves the merits of the claim itself.88

The United States Supreme Court's decision in Bell v. Hood9 makes
it clear that in such situations the trial court is to dismiss for lack
of subject matter jurisdiction only when the claim is "immaterial
and made solely for the purpose of obtaining jurisdiction or where
such a claim is wholly insubstantial and frivolous." 9 If not insub-
stantial or frivolous, the district court should take jurisdiction and
deal with defendant's challenge as an attack on the merits. 9' Viewing

80. Id.
81. See id. at 907 n. 19.
82. 767 F.2d 148 (5th Cir. 1985).

83. 798 F.2d 736 (5th Cir. Oct. 1986).
84. Id. at 738.

85. Id.

86. Id.

87. Id. at 739.
88. Id. at 742.

89. 327 U.S. 678 (1946).
90. 798 F.2d at 741 (quoting Bell v. Hood, 327 U.S. 678, 682-83 (1946)).

91. Id. at 742.

19881
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plaintiffs' claims in light of that standard and relying on the six
factors enumerated in Teneyuca for determining application of the
personal staff exemption,92 the Fifth Circuit held that plaintiffs'
assertions that they were employees of the Probation Department
and not personal staff were not wholly insubstantial or frivolous. 93

The court concluded it was error to dismiss their claims against the
Department. 94 However, the court was careful to leave open the
possibility that the cause issue could be resolved on motion for
summary judgment once the parties had had the opportunity to
present additional evidence. 95

E. Burden of Proof

Nash v. City of Houston Civic Center6 reversed as "clearly
erroneous" a district court decision in favor of a class of black
parking lot attendants at Houston's Civic Center. Plaintiffs' com-
plaint was that Civic Center parking attendants were denied civil
service status, with all its benefits, despite the fact that they worked
the same number of hours as civil service employees in other de-
partments. 97 Race was injected into the matter by arguing that the
inequities of a parking attendant's situation fell with greater impact
on blacks than whites because approximately two-thirds of the atten-
dants were black. 98 The district court agreed, finding that plaintiffs
merited relief under both disparate impact and disparate treatment
theories. 99

92. The six factors are:
(1) whether the elected official has plenary powers of appointment and removal,

(2) whether the person in the position at issue is personally accountable to only that
elected official, (3) whether the person in the position at issue represents the elected
official in the eyes of the public, (4) whether the elected official exercises a
considerable amount of control over the position, (5) the level of the position within
the organization's chain of command, and (6) the actual intimacy of the working
relationship between the elected official and the person filling the position.

767 F.2d at 151.
93. 798 F.2d at 743.
94. Id.
95. Id.
96. 800 F.2d 491 (5th Cir. Sept. 1986).
97. Id. at 492.
98. Id.
99. Id. at 494.
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Complaining that the district court's decision "loses sight of the
federal civil rights laws,"'0 the Fifth Circuit held that there was no
liability under a discriminatory impact theory because the only reason
more- blacks than whites were affected by the city's treatment of
parking lot attendants was that black supervisors had hired more
blacks than whites for the parking jobs. 0' Moreoever, there was no
discriminatory treatment because black parking attendants were treated
identically to white attendants. 0 2 In the words of the court,

This is not a case of racial discrimination. City workers in
the parking garages observed stagehands and building attendants,
workers on different jobs, who benefitted from civil service while
the parking attendants did not. Plaintiffs convinced the district
judge of the unfairness of giving others civil service status while
denying it to the parking attendants, and they colored their cause
with race by pointing out that there were more black than white
parking attendants. Thereby they arrived at a disparate impact.
This exercise loses sight of the federal civil rights laws. The City
of Houston has not been shown to maintain a racial barrier to
equal employment opportunity. There is no competition between
races reflected in this record. There is no discrimination against
blacks, and there is no instance or practice of job selection that
prefers non-blacks over blacks. Blacks are not disadvantaged in
relation to whites. If any unfairness or discrimination on the part
of the City has been shown, it is not a treatment of some people
less favorably than others because of their race, color, religion,
sex or national origin. The record reflects neither an intent to
discriminate on the basis of race nor any procedure that does in
fact adversely affect blacks because of their race. This case rep-
resents an attempt to use Title VII to change the compensation
schedule for the City, but Congress has not sought "to limit an
employer's right to exercise his informed judgment as to how best
to run his shop." 0 3

The elements of a prima facie discrimination case when a plain-
tiff asserts unequal treatment based on sex, and the shifting burdens
of proof and production in such cases, were discussed in Smith v.
Texas Department of Water Resources.'°4 Smith, an engineering aide,

100. Id. at 495.
101. Id.
102. Id. at 496.
103. Id. at 495. (quoting Willingham v. Macon Telegraph Publishing Co., 507 F.2d 1084,

1092 (5th Cir. 1975)).
104. 799 F.2d 1026 (5th Cir. Sept. 1986).

1988]
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complained of unequal treatment in comparison to her male peers in
the same job.05 Specifically, she cited the fact that she was required
to perform secretarial duties while male engineering aides were not
and was fired when she refused.1°6 The district court denied relief,
finding that she had failed to establish a prima facie case of discrim-
ination because the Water Resources Department did not seek appli-
cants for the position vacated by Smith.10 7 Stating that the findings
lacked the required specificity to permit effective appellate review,
the Fifth Circuit vacated the judgment and remanded for further
proceedings. 108

The Fifth Circuit took issue with the lower court's findings in
several respects. First, it found that the district court misapprehended
the requirements of a prima facie case in the factual context presented
by Smith. 109 Citing McDonnell Douglas Corp. v. Green,"0 the circuit
court admonished the lower courts that the requirement of prima
facie evidence of discrimination is not static and that the "normal
requirements of a prima facie case are 'not necessarily applicable in
every respect to differing factual situations.' "I" In the case before
the court, whether the Water Resources Department attempted to
hire a male after discharging Smith was irrelevant because Smith had
not alleged that she was discharged in preference for a male." 2

Here the essence of Plaintiff's complaint was not that the
employer chose to substitute a male for a female engineering aide;
instead it was that male engineering aides were historically allowed
to perform their legitimate duties while female aides were required
to also serve as part-time secretaries. From that perspective,
Plaintiff clearly established a prima facie case."M

Smith is interesting for a procedural point as well. Following
the conclusion of Smith's case in chief, the Water Resources De-
partment unsuccessfully moved for dismissal."14 It then rested." 5

105. Id. at 1028-29.
106. Id. at 1028.
107. Id. at 1030.
108. Id. at 1028.
109. Id.
110. 411 U.S. 792 (1973).
111. 799 F.2d at 1030 (quoting McDonnell Douglas, 411 U.S. at 792 n.13).
112. Id.
113. Id.
114. Id.
115. Id.
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Given that procedural scenario, the Fifth Circuit held it was error
to deny relief on the ground that Smith had failed to prove a prima
facie case." 6 If a case is fully tried on the merits, as Smith had been
once defendant rested, the shifting burdens of proof and production
fade into irrelevancy and the central issue is the ultimate issue-did
defendant discriminate?" 7

EEOC v. West Bros. Department Store"8 reaffirmed that a trial
court may not shoulder a Title VII defendant's burden of coming
forward and articulating a legitimate, non-discriminatory reason for
allegedly discriminatory action when a plaintiff has successfully dem-
onstrated a prima facie case. West Brothers was a failure to promote
case filed on behalf of six female employees." 9 On the first go-round
the case was dismissed for failure to prove a prima facie case, the
district court finding no evidence that the six ever filed applications
for promotion. 20 The Fifth Circuit reversed, holding that the district
court had erroneously discredited evidence tending to prove a prima
facie case.' 2' On remand, although the district court found the
requisite prima facie case, it again ruled against the six females,
finding that although the employer had put on no evidence, the
EEOC's own evidence established a legitimate, non-discriminatory
reason for non-promotion. 22

The Fifth Circuit's opinion, again reversing the lower court,
underscores the risks run by the employer who elects to remain silent
in the belief that a plaintiff has failed the prima facie test. Quoting
Texas Department of Corrections v. Burdine, 2

1 the court held that
"[i]f the employer is silent in the face of the [prima facie case], the
court must enter judgment for plaintiff". 2 4

The court continued to flesh out its position on sexual harass-
ment in the workplace in Jones v. Flagship International.25 Jones,
a licensed attorney and manager of equal employment opportunity

116. Id. at 1030-31.
117. Id.
118. 805 F.2d 1171 (5th Cir. Oct. 1986).
119. Id. at 1172.
120. Id.
121. Id.
122. Id.
123. 450 U.S. 248 (1981).
124. 805 F.2d at 1173 (quoting Burdine, 450 U.S. at 254).
125. 793 F.2d 714 (5th Cir. July 1986), cert. denied, __ U.S. , 107 S. Ct. 952, 93

L. Ed. 2d 1001 (1987).
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programs for Flagship, joined sexual harassment with pay, promo-
tion, and retaliation claims based on both sex and race. 26 The district
court concluded that Jones had failed to make out a harassment
claim on the basis of either the hostile work environment or the quid
pro quo paradigms enunciated by the Eleventh Circuit in Henson v.
City of Dundee.'27 In Henson, the Eleventh Circuit had held that to
successfully establish. a harassment claim based upon the hostile work
environment theory, the employee must show that: (1) she belongs
in a protected group; (2) she was subject to unwelcome sexual
advances; (3) the harassment complained of was based upon sex; (4)
the harassment complained of affected a "term, condition or privilege
of employment"; and (5) the employer knew or should have known
of the harassment and failed to take remedial action.' 21 The district
court in Jones concluded that Jones' case crumbled on the fourth of
these factors-that she had failed to show that the harassment was
so pervasive as to alter a condition of her employment and create
an abusive working environment. 29

On appeal Jones asserted, correctly according to the Fifth Cir-
cuit, that a plaintiff's prima facie harassment case does not depend
on a showing of a "tangible job detriment" or adverse employment
effect. 30 Without such a showing, the court held, plaintiff must meet
''a commensurately higher" burden by "showing that the sexually
harassing conduct was pervasive and destructive of the working
environment.' 3' Quoting its decision in Rogers v. EEOC, 132 the court
observed that the burden could be met by showing that the work
environment is "so heavily polluted with discrimination as to destroy
completely the emotional and psychological stability of minority
group workers."'' 3 The court went on to condition this by saying,
"However, the 'mere utterance of an ethnic or racial epithet which
engenders offensive feelings in an employee' does not affect the
terms, conditions, or privileges of employment to a sufficiently
significant degree to violate Title VII.' 1 4 The court then affirmed

126. Id. at 718.
127. 682 F.2d 897 (11th Cir. 1982).
128. Id. at 903-05 (cited in Jones, 793 F.2d at 719-20).
129. 793 F.2d at 720.
130. Id.
131. Id.
132. 454 F.2d 234 (5th Cir. 1971), cert. denied, 406 U.S. 957 (1972).
133. 793 F.2d at 720 (quoting Rogers, 454 I.2d at 238).
134. Id. (quoting Rogers, 454 F.2d at 238).
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the district court's conclusion that the conduct complained of was
not so pervasive as to constitute a hostile work environment.'35

The Jones court made equally swift work of Jones' quid pro
quo claim, again relying on the Eleventh Circuit's articulation of the
factors relevant to such a claim.

In order to establish a violation of Title VII on grounds of
sexual harassment of this type, an employee must prove a number
of elements, many of which are similar to the proof required to
establish the existence of a hostile or offensive work environment:

(1) The employee belongs to a protected group.
(2) The employee was subject to unwelcome sexual harass-

ment.
(3) The harassment complained of was based upon sex.
(4) The employee's reaction to harrassment complained of

affected tangible aspects of the employee's compensation, terms,
conditions, or privileges of employment. The acceptance or rejec-
tion of the harassment by an employee must be an express or
implied condition to the receipt of a job benefit or the cause of
a tangible job detriment in order to create liability under this
theory of sexual harassment. As in the typical disparate treatment
case, the employee must prove that she was deprived of a job
benefit which she was otherwise qualified to receive because of
the employer's use of a prohibited criterion in making the em-
ployment decision.

(5) Respondeat superior.36

Finding that Jones had failed to show a tangible job detriment
or that she was required to accept sexual harassment as a condition
to the receipt of a job benefit, the court affirmed. 13 7

Of equal interest was the Jones court's treatment of plaintiff's
retaliation claims. The district court denied relief because it had been
unable to find the requisite causal connection between her discrimi-
nation charge and her suspension and termination, concluding instead
that Flagship's actions were motivated by Jones' solicitation of others
in Flagship's employ to file charges of discrimination as well. 3

The Fifth Circuit, in a point-by-point response to the arguments
advanced by Jones and the EEOC, held that while Jones had suc-

135. Id. at 720-21.
136. Id. at 721-22 (quoting Henson, 682 F.2d at 909 (emphasis added and citations omitted

by Fifth Circuit)).
137. Id. at 722.
138. Id. at 724-25.
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cessfully proven a prima facie case, Flagship had articulated a legit-
imate, non-discriminatory reason for its actions which had not been
shown to be pretextual.13 9 On appeal, Jones asked the court to view
her suspension and termination as separate adverse employment
actions.' 40 The suspension was undeniably motivated by her discrim-
ination charge, she continued, even if, as the district court found, it
was the conflict of interest inherent in her position as Flagship's
EEO officer on the one hand, and charging party on the other, that
caused Flagship to act.14' Employees charged with EEO responsibil-
ities are equally entitled to the protection of Title VII, she argued.

The Fifth Circuit did not disagree. 142 Cautioning that Title VII
is to be "construed broadly' '

1
43 and section 704(a) 44 enforced "rig-

idly", 45 it agreed that Jones did not relinquish the protection of the
statute when she assumed her responsibilities as Flagship's EEO
manager.' 46 However, because the "preferred method" of enforce-
ment is "cooperation and voluntary compliance", the Jones court
acknowledged there may be some situations where the rights of
employees charged with EEO responsibilities must yield to the em-
ployer's interest in receiving a fair opportunity to voluntarily settle
charges brought against it. 14

1 The court declined to delineate those
situations, because, like the district court, it found that Flagship's
actions were not solely motivated by Jones' charges, but rather turned
to a significant degree upon her solicitation of another employee to
initiate a class action against it.' 4" The latter conduct, it concluded,
given Jones' employment responsibilities, was sufficiently harmful to
Flagship's legitimate interests as to warrant her suspension and

139. Id. at 725.
140. Id.
141. Id.
142. Id. at 725-26.
143. Id. at 726.
144. Section 704(a) of Title VII provides in pertinent part:

It shall be an unlawful employment practice for an employer to discriminate
against any of his employees . . . because he has opposed any practice made an
unlawful employment practice by this subchapter, or because he has made a charge,
testified, assisted, or participated in any manner in an investigation, proceeding, or
hearing under this subchapter.

42 U.S.C. § 2000e-3(a) (1982).
145. 793 F.2d at 726.
146. Id.
147. Id.
148. Id.
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termination.'4 9 The court stated, "some conduct, even if in sincere
opposition to unlawful employment practices under Title VII, may
be so disruptive or inappropriate as to fall outside the protection of
§ 704(a)".150 Such conduct is identified through use of a "balancing
test" whereby the employer's right to run its business is weighed
against the employee's rights to express her grievance and promote
her own welfare.'' In this case, Jones' conduct both undermined her
effectiveness as EEO officer and her employer's ability to defend
discrimination suits.' 5 2 Therefore, Flagship had a non-discriminatory
basis for her suspension and termination.' Although Jones attempted
to shoulder the burden of showing pretext, her effort was limited to
arguing that her solicitation of others never occurred.'5 4 That fact,
the Fifth Circuit observed, even if true, is of no consequence, since
Flagship believed otherwise and the issue was Flagship's intent.'55

The utility of statistical proof in a disparate treatment case was
briefly discussed in Watson v. Fort Worth Bank & Trust.5 6 There,
a black bank employee sued her former employer alleging class-wide
race discrimination.'5 7 After initially certifying the requested class,
the district court reversed itself, decertifying the class but proceeding
with Watson's individual claim. 58 On appeal, the Fifth Circuit af-
firmed the lower court's treatment of the class issues and went on
to consider the individual claim. Its opinion affirming the lower court
in this regard is unremarkable with two exceptions: its reiteration of
the principle that discriminatory promotion systems are to be analyzed
under a disparate treatment, and not disparate impact, theory'5 9 and
its holding that statistical proof has relevance in individual disparate
treatment cases both in proving a prima facie case and in disproving
or proving pretextual the defendant's articulated non-discriminatory

149. Id. at 728.
150. Id.
151. Id.
152. Id.
153. Id.
154. Id. at 729.
155. Id.
156. 798 F.2d 791 (5th Cir. Aug. 1986), cert. granted in part, -U.S. , 1075 S. Ct.

3227, 97 L. Ed. 2d 734 (1987).
157. Id. at 793.
158. Id. at 794.
159. Id. at 797. See supra notes 96-103 and accompanying text.
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reason for its allegedly discriminatory acts. 16° The court specifically
declined to hold that a plaintiff may prove a prima facie case solely
through the use of statistics, a position that it noted had been taken
by at least three other circuits, because plaintiff in Watson had
introduced other, non-statistical evidence as well.' 16

The shifting burdens in a discriminatory impact case based on
an allegedly discriminatory, although facially neutral, employment
exam were at issue in Bunch v. Bullard.162 There, the district court
found that the tests administered by the City of Vicksburg to its
police force had a discriminatory impact on blacks but denied relief
when neither party came forward with evidence relevant to the issue
of the exam's relationship to the job in question. 63 The Fifth Circuit
held that by placing the burden on plaintiffs to disprove job-relat-
edness in a situation where a defendant has introduced no evidence
to prove the same, the district court applied a standard which was
contrary to settled law.164 A plaintiff who has successfully proven
the discriminatory impact of an employment test need do nothing
further to secure relief unless and until the employer comes forward
with evidence of job-relatedness; only then must plaintiff prove
pretext. 6s

III. AGE DISCRIMINATION IN EMPLOYMENT ACT

Guthrie v. J. C. Penney Co. 's6 affirmed a jury verdict in favor
of plaintiff but remanded the case to the district court for a recal-
culation of damages. 167 In assessing damages, the jury had excluded
from amounts to be set off against backpay both social security and
pension benefits received by Guthrie subsequent to his discharge.16
The Fifth Circuit had earlier held that social security benefits, like
unemployment benefits, fall under the sway of the collateral source

160. Id. at 798.
161. Id. at 798 n.13.
162. 795 F.2d 384 (5th Cir. July 1986).
163. Id. at 393.
164. Id.
165. Id.
166. 803 F.2d 202 (5th Cir. Oct. 1986).
167. Id. at 205.
168. Id. at 209.
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rule, 6 9 but it had never reached the issue of whether employer-
provided retirement or pension benefits were to be similarly treated. 70

Guthrie held that they are not.' 7' The court noted a split in the
circuits over the issue: the Third Circuit prohibits set-off while the
Second, Fourth, and Tenth Circuits allow it. 172 The court then cited
a prior Fifth Circuit decision, Smith v. Office of Personnel Manage-
ment, 73 in which, in the context of a suit against the federal gov-
ernment, the court had allowed a set-off for disability benefits stating
that "the collateral source rule does not apply when the collateral
source is the defendant".' 74 Relying on that rationale and the majority
opinion among the circuits, the Guthrie court permitted defendant
to set off against backpay all payments received by Guthrie from its
retirement fund.' 75

169. Id.
170. See id. at 209-10.
171. Id. at 210.
172. Id. at 209-10.
173. 778 F.2d 258 (5th Cir. 1985) cert. denied, __ U.S. ., 106 S. Ct. 1949, 90 L.

Ed. 2d 358 (1986).
174. Id. at 263.
175. 803 F.2d at 210.
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