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I. INTRODUCTION

During the survey period, the Fifth Circuit decided several cases
which the authors believe may have long-term ramifications for
environmental law practitioners within the court's jurisdiction. The
issues addressed by the Fifth Circuit concerning environmental law
deal with the interpretation of the expanding body of federal and
state environmental statutes. The regulatory framework includes the
federal National Environmental Policy Act,' the Clean Air Act,2 the
Federal Water Pollution Control Act,3 the Resource Conservation
and Recovery Act,4 the Comprehensive Environmental Response,

* Mr. Gilberg is an associate with the law firm of Thompson & Knight. He is a

1981 Cum Laude graduate of the Indiana University School of Law.
** Mrs. Barfield-White is an associate with the law firm of Thompson & Knight. She

is a 1984 graduate of the Southern Methodist University School of Law.
1. 42 U.S.C. §§ 4321-70 (1982).
2. Id. §§ 7401-7642 (1982).
3. 33 U.S.C. §§ 1251-1376 (1982).
4. 42 U.S.C. §§ 6901-87 (1982 & Supp. IV 1986).
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Compensation and Liability Act,5 and the Toxic Substances Control
Act. 6 The selected cases discussed in this article involve the court's
interpretation of the Clean Air Act ("CAA") and the Resource
Conservation and Recovery Act ("RCRA").

II. THE CLEAN AIR ACT AND STATE IMPLEMENTATION PLANS

A. The Statutory Scheme

Congress enacted the Clean Air Act in 1955 in an effort to
control and improve air quality in the United States. 7 Congress
amended the CAA in 1970 to provide for a shared responsibility
between federal and state agencies regarding air quality in the states.'
The Environmental Protection Agency ("EPA") establishes National
Ambient Air Quality Standards, ("NAAQS") 9 and each state may
adopt a State Implementation Plan ("SIP") to effectuate these
national standards within its jurisdiction.' 0 The state must obtain
approval from the EPA for its SIP," and the statute specifically
provides that the EPA must approve a state's SIP within four months
if it meets the statutory requirements. 2 In order for a state to be
responsive to developments in technology or changed environmental
needs, the amendments to the CAA also provide that a state may
revise its SIP." Similarly, the statute requires EPA approval for
those revisions which meet the section 7410 requirements. 4 However,
no time limit is specifically mandated for EPA approval of these
revisions. Whenever a state submits a revision of its SIP to the EPA
for approval, the legal requirements of the original SIP remain in
effect until such approval is granted," and a penalty may be assessed
for noncompliance with an existing approved state program.' 6

5. Id. §§ 9601-57 (1982 & Supp. IV 1986).
6. 15 U.S.C. §§ 2601-29 (1982).
7. 42 U.S.C. § 7401 (1982).
8. Id. § 7410(a)(1).
9. Id. § 7409(a)(1).

10. Id. § 7410(a)(1).
11. Id.
12. Id. § 7410(a)(2).
13. Id. § 7410(a)(3).
14. Id. § 7410(a)(3)(A).
15. 40 C.F.R. § 66.3(c)(1) (1987).
16. 42 U.S.C. § 7420 (1982).
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The State of Louisiana originally adopted a SIP in 1979 with
the passage of the Louisiana Environmental Quality Act. 17 The Louis-
iana Department of Environmental Quality ("LDEQ") promulgated
the, Louisiana Air Quality Regulations ("LAQR") to implement the
standards established by the EPA.' The EPA approved Louisiana's
LAQR in 1981.19

B. American Cyanamid v. EPA

During the survey period the Fifth Circuit considered the appro-
priate time period for the determination of whether a facility is in
compliance and the appropriate time period for the computation of
penalties for noncompliance while a SIP revision is pending. These
issues were addressed in American Cyanamid Co. v. EPA .2

0

American Cyanamid operated the Fortier plant which was clas-
sified as a "major stationary source" of ozone emissions, and
therefore subject to the CAA. 21 This facility contained fourteen
volatile organic compound ("VOC") storage tanks as well as a waste
gas disposal stream or AOG Vent. 22 The AOG Vent was the major
source of pollution from the Fortier plant and emissions from this
vent were subject to regulation under LAQR 22.8.23

American Cyanamid complied with the regulations before the
deadline with respect to total vent emissions. 24 The company did not
comply with LAQR 22.3 requiring certain pollution control "devices"

17. LA. REv. STAT. ANN. § 1051-1150.79 (West Supp. 1987).
18. Env't Rep. (BNA) 391:0501-0561 (1987) (hereinafter "LAQR").
19. The EPA's approval was noted in American Cyanamid v. EPA, 810 F.2d 493, 496

(5th Cir. Feb. 1987).
20. 810 F.2d 493 (5th Cir. Feb. 1987).
21. Id. at 497; see 42 U.S.C. §§ 7479(a)(1) & 7602(j) (1982). The EPA or a state, by

inclusion in its SIP, may prohibit a particular stationary source from exceeding attainment or
maintenance levels of any primary or secondary ambient air quality standard, or require
appropriate equipment or processes as necessary to achieve attainment and maintenance of
such standards, and to require such sources to reach a specified level of emissions by a date
certain. Id. § 7410(a)(2).

22. 810 F.2d at 497. The regulations require that storage tanks for VOC's with a capacity
in excess of 40,000 gallons be equipped with equipment designed to control ozone emissions.
LAQR 22.3.

23. Specifically, the provisions in the Louisiana SIP relating to storage tank and vent
emissions required American Cyanamid to reduce vent emissions and overall emissions to 3,960
tons and 4,790 tons, respectively, before December 31, 1982. Also, the VOC storage tank
standards set forth in LAQR 22.3 were applicable to the Fortier plant. 810 F.2d at 497.

24. 810 F.2d at 497.
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on the storage tanks.25 As a result, the vent emissions were well
below the statutory level required for compliance, but the storage
tanks were not in compliance with the applicable regulations.

In order to alleviate this noncompliance, American Cyanamid
successfully argued before the LDEQ for the application of the
"bubble concept" at their facility as a revision to the SIP.26 LDEQ
issued an order granting the application. The bubble theory provides
that specific instances of excess emissions from one process at a
facility may be offset by specific instances of emission reduction
from another process at that same facility which result in total plant
emissions meeting the legally applicable requirements.2 7 As required
by the CAA, the LDEQ filed the American Cyanamid order author-
izing the bubble concept with the EPA for approval as a SIP
revision. 28 After review, the EPA regional office recommended that
EPA headquarters deny the proposed revision. 29

On September 28, 1984, before ruling on the revision, the EPA
cited American Cyanamid for noncompliance with LAQR 22.3, re-
garding the storage tanks which were not equipped with the desig-
nated devices. 30 American Cyanamid contested this formal Notice of
Noncompliance, and requested a hearing. 3 The Administrative Law
Judge ("ALJ") upheld the Notice finding that a violation had
occurred. 32 The ALJ further held that the EPA could calculate the

25. Id. American Cyanamid argued that in an effort to reduce the cost of modifications
to comply with expected new regulations, the company delayed tank modifications. Id. at 497
n.4.

26. Id. at 497.
27. See Emissions Trading Policy Statement, 47 Fed. Reg. 15,076 (1982). The Supreme

Court ruled in Chevron USA, Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837
(1984), that a state, in a nonattainment area, with EPA approval, may find a facility in
compliance where excess emissions from one or more stationary sources at a facility are offset
by emissions which are below the applicable standards from other stationary sources at the
same facility. See 47 Fed. Reg. at 15,076, 15,078; see also United States v. Wheeling-Pittsburgh
Steel Corp., 818 F.2d 1077, 1080 (3rd Cir. 1987) (noting EPA policy statement which allows
states to treat all pollution emitted as if it were within the same "bubble").

28. 810 F.2d at 497.
29. Id. Louisiana filed the proposed revision on July 22, 1982, however, the EPA had

not acted to accept or reject the revision by the time the Fifth Circuit rendered its decision
on this appeal.

30. Id. at 498. The EPA issued the Notice of Noncompliance more than four months
after Louisiana had submitted its revision to the SIP encompassing the order to American
Cyanamid to utilize the bubble concept at the Fortier plant. Id. at 497, 498 n.5. This is the
crux of the appeal.

31. Id. at 498.
32. Id.
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penalty for noncompliance even before it acted on Louisiana's pro-
posed revision. 3 However, the ALJ held that collection of any
penalties by the EPA must be deferred until the agency acted on the
proposed SIP revision.4 This distinction was based on the recognition
that if the EPA had approved the SIP revision, it could be applied
retroactively and American Cyanamid would have been in compli-
ance. American Cyanamid prosecuted an unsuccessful appeal to the
EPA's Chief Judicial Officer.35 It was this action which brought the
issue before the Fifth Circuit.36

The court divided its analysis into two parts. First, the court
upheld the EPA's finding of noncompliance because American Cy-
anamid was not in compliance with the then existing Louisiana SIP.37

The second issue addressed by the court, concerning the Notice of
Noncompliance, involved the calculation of the administrative pen-
alty. The court followed the District of Columbia Circuit and the
Second Circuit which had held that any revision to a state's SIP
must be acted upon within the four-month time period set out for
approval or denial of an original SIP submitted by the State. 8 The
Fifth Circuit departed from the District of Columbia Circuit decision
in Duquesne Light Co. v. EPA,3 9 and held that the EPA may not
collect a noncompliance penalty for the time period from four months
following a state's submission of a revision to the date of rejection
of that revision. ° To hold otherwise would confer an undeserved
benefit upon the EPA for its contumaciousness .4 The court held

33. Id.
34. Id.
35. Id.
36. Id.
37. Id. The court noted that the interpretations of the EPA Administrator with respect

to compliance with LAQR were entitled to great deference and would not be overturned unless
"clearly wrong or unreasonable." Id.; see 5 U.S.C. § 706(2) (1982); Chevron USA, v. National
Resource Defense Council, 467 U.S. 837, 840; Quarells v. St. Clair, 711 F.2d 691, 698 (5th
Cir. 1983).

38. Id.; 810 F.2d at 499-500; see Duquesne Light Co. v. EPA, 698 F.2d 456 (D.C. Cir.
1983); see also Council of Commuter Organizations v. Thomas, 799 F.2d 879 (2nd Cir. 1986)
(EPA action on revisions also required within four months); Council of Commuter Organi-
zations v. Gorsuch, 683 F.2d 648 (2nd Cir. 1982) (requiring approval or disapproval of SIP
revisions within four months of submission). But see United States v. National Steel Corp.,
767 F.2d 1176 (6th Cir. 1985) (four-month rule not applicable to "revisions").

39. 698 F.2d 546 (D.C. Cir. 1983).
40. 810 F.2d at 499.
41. Id.
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that where a proposed revision had not been acted upon within the
four-month time frame, even though a Notice of Noncompliance
may be issued by the EPA, noncompliance penalty proceedings may
not be commenced until the proposed revision is rejected. 42

The Fifth Circuit's holding in American Cyanamid deprives the
EPA of the windfall accompanying delay in approval or rejection of
a revision to a state's SIP. The court's holding will encourage the
EPA to assess the merits of any SIP revision quickly. The state's
interest in air quality regulation and enforcement can best be served
by a consistent stance from the EPA and the state.

III. ENVIRONMENTAL PROTECTION AND THE BANKRUPTCY REFORM

ACT

A. A Question of Policy

Congress recognized that, along with the benefits of technological
advances and industrial growth, our society is incurring the cost of
environmental degradation due to the collection and disposal of solid
wastes. 43 In an effort to control hazardous waste management in this
country, Congress enacted the Resource Conservation and Recovery
Act (RCRA) to promote the protection of health and the environment
and the conservation of important resources by regulating the man-
agement and disposal of hazardous waste in cooperation with the
states." The Administrator of the EPA is charged under the RCRA
with the promulgation of guidelines and enforcement of the Federal
Hazardous Waste Management Program.45 One of the stated objec-
tives of the RCRA is to establish "a viable Federal-State partnership
to carry out the purposes of this chapter in ensuring that the
Administrator will . . . give a high priority to assisting and cooper-
ating with states .... . The Administrator of the EPA promulgated
regulations and guidelines establishing a process for the issuance of

42. Id. at 500. The Fifth Circuit did not decide whether a court of appeals has jurisdiction
to order the EPA to act on Louisiana's proposed SIP revision. Noting that the district courts
have jurisdiction to order the EPA Administrator to perform a nondiscretionary act or duty,
the court perceived no urgency in the resolution of this question as it applied to the case at
bar. Id.

43. 42 U.S.C. § 6901 (1982).
44. Id. § 6902.
45. 42 U.S.C. § 6912 (1982 & Supp. 11 1985).
46. 42 U.S.C. § 6902(a)(7) (1982 & Supp. 1 1984).
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permits for the management of hazardous wastes to be enforced at
the federal and the state levels.47

Congress also enacted the Bankruptcy Reform Act of 197848 in
order to give a financially troubled enterprise the opportunity to
either reorganize or liquidate in an orderly fashion. 49 Specifically, for
the purposes of this article, Congress enacted the automatic stay
provision as "one of the fundamental debtor protections provided
by the bankruptcy laws." 50 This provision prohibits, during the
pendency of the bankruptcy proceedings, the prosecution of claims
by certain creditors. 5' Congress has carved out several exceptions to
the protection offered to a debtor under the bankruptcy court's
protection. This section deals with the exception to the automatic
stay provisions for an action or proceeding by the EPA, a unit of
the government, for the enforcement of governmental regulatory
powers. 2 The extent of the protection of the bankruptcy laws and
the reach of the federal environmental laws are of increasing impor-
tance in the states comprising the jurisdiction of the Fifth Circuit.

B. Commonwealth Oil Refining Co. v. EPA

In Commonwealth Oil Refining Co. v. EPA (In re Common-
wealth Oil Refining Co.),53 the Fifth Circuit addressed the issues (1)
of whether a debtor-in-possession during the pendency of bankruptcy
proceedings could avail itself of the automatic stay provisions of the
Bankruptcy Reform Act of 197814 ("Bankruptcy Code") and avoid
compliance with federal environmental laws; (2) whether an EPA
enforcement action is in essence an attempt to enforce a money
judgment which is subject to the automatic stay provisions; and (3)
whether the equities are on the side of the debtor to give it more
time pursuant to a grant of a discretionary stay to comply with the
EPA requirements.5 The court heard the case on an appeal from

47. Id. §§ 6921-6934.
48. Pub. L. No. 95-598, 92 Stat. 2549 (1978) (codified throughout title 11 of the United

States Code).
49. Id.
50. S. Rep. No. 989, 95th Cong., 2nd Sess. 54, reprinted in 1978 U.S. CODE CONG. &

AD& N. NEws 5787, 5840.
51. 11 U.S.C. § 362(a) (1982).
52. Id. § 362(b)(4)-(5).
53. 805 F.2d 1175 (5th Cir. Nov. 1986).
54. 11 U.S.C. § 362(a) (1982).
55. 805 F.2d at 1182, 1186, 1188.
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the district court's order affirming the bankruptcy court's decision
that an EPA enforcement action is exempt from the automatic stay
provision contained in the Bankruptcy Code5 6 and is not properly
subject to the discretionary stay provisions of section 105 of the
Bankruptcy Code. 7

Commonwealth Oil Refining Company ("CORCO") operated a
refinery in Puerto Rico. 8 Pursuant to the Resource Conservation
and Recovery Act of 1976 ("RCRA"), 9 CORCO's refining opera-
tions required a permit for the treatment, storage, and disposal of
hazardous wastesA° In 1980, CORCO notified the EPA that their
refining operations at the facility in Puerto Rico involved "hazardous
wastes." ' 6' The facility received interim status on November 18, 1980
by filing a completed "Part A" permit application. 62 CORCO op-
erated the refinery until March 3, 1982.63 Subsequently, on April 12,
1984, the EPA required CORCO to file the "Part B" application
on or before October 12, 1984. 64 An extension was granted until
December 7, 1984.65 On July 11, 1984, CORCO filed for protection

56. Id. at 1177.
57. Id.; see 11 U.S.C. § 105 (1982).
58. 805 F.2d at 1179. The EPA delegated to Puerto Rico the primary authority under 42

U.S.C. § 6926 to carry out a hazardous waste program. 805 F.2d at 1178. The requirements
for authorization of state hazardous waste programs is set forth in Part 271 of the RCRA
regulations, promulgated by the EPA. See 40 C.F.R. §§ 271.1-.138 (1987). This statutory
scheme allows a state, or territory as is the case with Puerto Rico, to implement its own
hazardous waste program. Phase I, which enabled Puerto Rico to implement a hazardous
waste program covering the identification of hazardous wastes and establish interim status
standards, became effective October 14, 1982. See 47 Fed. Reg. 45,880 (1982). However,
Puerto Rico never received final authorization from the EPA for Phase II of the hazardous
waste program, which would allow Puerto Rico to issue permits. See 40 C.F.R. § 271.121(b).
Therefore, as the court noted, the EPA retained final authority over the issuance of permits.
805 F.2d at 1179 n.3.

59. 42 U.S.C. §§ 6901-87 (1982 & Supp. 11 1985).
60. Id. § 6925.
61. 805 F.2d at 1179.
62. Id. Congress was fully aware that the EPA could not process all the hazardous waste

permit applications and issue permits before the statutory deadline set forth in RCRA.
Therefore, those facilities qualifying under section 3005(e) of the RCRA were treated as if a
permit had been issued until the agency could make a final determination. See 40 C.F.R. §§
270.1-.2, 270.10-.73 (1987). These regulations list the requirements of the permit application
required to be filed before interim status will be granted. Any facility in existence as of
November 19, 1980 must first file Part A of the permit application, which includes a general
description of the facility, location, and processes used. See 40 C.F.R. § 270.13 (1987).

63. 805 F.2d at 1179.
64. Id. Part B of the permit application deals with technical information, design and
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under Chapter 11 of the Bankruptcy Code. 66 CORCO notified the
EPA on December 11, 1984 that neither a "Part B" application nor
a closure plan would be forthcoming. 67 CORCO became the object
of an EPA enforcement action and sought protection under the
automatic stay provision of the Bankruptcy Code.68 Alternatively,
CORCO sought an order pursuant to section 105 of the Bankruptcy
Code to stay the impending enforcement action. 69

The bankruptcy court denied both motions finding that the EPA
enforcement action fell within an exception to the automatic stay
provision, 70 and since CORCO could not show a "likelihood of

engineering studies, and contingency and closure plans. See 40 C.F.R. §§ 170.14-.29 (1987).
Part B is required to be filed before expiration of the interim status period if the facility is
to be issued a permit. 40 C.F.R. § 270.10(e)(5) (1987). The 1984 amendments to RCRA require
that to retain interim status a "land disposal facility" must submit not only a Part B permit
application, but also a groundwater monitoring compliance certificate and a statement of
financial responsibility on or before November 8, 1985. 42 U.S.C. § 6925(e)(2) (Supp. 11 1985).
Any facility which does not comply with the statutory provisions is subject to the revocation
of its interim status. Without interim status, a facility may not accept any hazardous waste
for storage, treatment or disposal, and closure activities must be commenced. See 42 U.S.C.
§ 6925(e)(2) (Supp. 11 1985); 40 C.F.R. § 265.112(c) (1987).

65. 805 F.2d at 1179.
66. Id.
67. Id.
68. Id.; see 11 U.S.C. § 362(a)(1) (1982).
69. 805 F.2d at 1179; see 11 U.S.C. § 105(a) (1982). Section 105 provides that "[tlhe

bankruptcy court may issue any order, process, or judgment that is necessary or appropriate
to carry out the provisions of this title." 11 U.S.C. § 105(a) (1982). In addition to the stated
exceptions to the automatic stay, the courts have interpreted section 105 as granting the
bankruptcy court discretion to stay actions not encompassed by the automatic stay or actions
falling within the police or regulatory power exception to the automatic stay. The legislative
history of section 105, relied upon by the bankruptcy court, provides that any stay under
section 105 should be granted only after a consideration of the usual rules for issuing an
injunction. See S. REP. No. 989, 95th Cong. 2d Sess. 51, reprinted in 1978 U.S. CODE CONG.
& Aornma. NEws 5787, 5837 at 51; see also Cournoyer v. Town of Lincoln (In re Cournoyer),
43 Bankr. 354 (Bankr. D.R.I. 1984), affd in part, rev'd in part 53 Bankr. 478 (Bankr. D.R.I.
1985), aff'd, 790 F.2d 971 (1st Cir. 1986) (Town enforcement efforts to remove and dispose
of scrap metal and automotive parts of debtor held exempt from automatic stay). But see In
re Corporation de Servicios Medicos Hositalarios de Fajardo, 805 F.2d 440 (1st Cir. 1986)
(Puerto Rican Department of Health action to enforce contract rights for hospital management
and operations not exempt from automatic stay under police power exception).

70. 11 U.S.C. § 362(b)(4) (1982). The filing of a petition under the Bankruptcy Code
stays: the commencement or continuation ...of a judicial, administrative or other action or
proceeding against the debtor that was or could have been commenced before the commence-
ment of the case . . . , or to recover a claim against the debtor that arose before the



TEXAS TECH LA W REVIEW [Vol. 19:561

success on the merits", the discretionary stay under section 105(a)
should not issue.7' The EPA began enforcement proceedings and on
July 1, 1985 issued an administrative complaint alleging violations
of the RCRA and of the Puerto Rico Public Policy Environment
Act. 72 The EPA alleged, among other things, a failure to submit a
"Part B" application or a closure plan as required, and the failure
to install and maintain a groundwater monitoring and sampling
system. 7  The EPA compliance order required CORCO to decide
within ninety days whether to file a Part B permit application or a
closure plan on or before November 8, 1985. 74 The EPA filed an
amended administrative complaint and a new compliance order pro-
hibiting CORCO from treating, storing, or disposing of any hazard-
ous waste without a permit, and requiring CORCO to submit a
closure plan within thirty days pursuant to the requirements in section
265.118 of title 40 of the Code of Federal Regulations. 7 On Novem-
ber 5, 1985, the district court affirmed the bankruptcy court's decision
and raised, but did not decide, the issue of whether the case was
moot given the possibility that the facility might lose its interim
status designation in just three days under the provisions of the 1984
RCRA Amendments. 76

commencement of the case .... ." 11 U.S.C. § 362(a)(1) (1982 & Supp. IV 1986).
This automatic stay is subject to the exception for:

the commencement or continuation of an action or proceeding by a governmental
unit to enforce such governmental unit's police or regulatory power; . . . [or]
the enforcement of a judgment, other than a money judgment, obtained in an action
or proceeding by a governmental unit to enforce such governmental unit's police or
regulatory power.

11 U.S.C. § 362(b)(4),(5) (1982).
While section (a)(l), applicable to "all entities", was clearly enacted to apply to governmental

entities, Congress excepted those governmental actions in furtherance of the police power or
some regulatory power, including environmental enforcement actions, from the reach of the
automatic stay. See Penn Terra Ltd. v. Department of Envtl. Resources, 733 F.2d 267, 271-
73 (3rd Cir. 1984) (Commonwealth of Pennsylvania injunction to enforce environmental
protection statutes held exempt from automatic stay under Bankruptcy Code).

71. 805 F.2d at 1179; see supra note 69.
72. 805 F.2d at 1179.
73. Id.
74. Id. The 1984 RCRA amendments provided that interim status would terminate on

November 8, 1985 unless application for a final determination had been made. See 42 U.S.C.
§ 6925 (Supp. II 1985). For a land disposal facility, groundwater monitoring and financial
responsibility requirements must be shown to have been met. Id.

75. 805 F.2d at 1180; see supra note 64.
76. 805 F.2d at 1180; see supra note 64.
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The Fifth Circuit resolved the issue of mootness finding that a
threshold determination of whether a "case or controversy" exists
under article III of the Constitution is a prerequisite to subject matter
jurisdiction of a federal court. 77 The court held that if any claim for
relief, whether primary or secondary, remains, then a controverted
issue exists and the parties retain some legally cognizable interests
such that relief may be granted.78 The court characterized the EPA
enforcement action as one seeking compliance with closure and post-
closure requirements.

79

The court then addressed the issue of whether the EPA's en-
forcement action fell within the exception to the automatic stay. 0

CORCO did not dispute that the EPA action sought compliance with
the federal environmental laws.8' CORCO did argue that the proper
characterization of the EPA action was one of a correction of
"technical violations" requiring the government to prove (1) a "threat
of imminent and identifiable harm" to the public health and safety,
or (2) "an urgent public necessity." '8 2 CORCO relied upon the
requirements set forth in Midlantic National Bank v. New Jersey
Department of Environmental Protection,83 where the Supreme Court
found a limited "exception to the exception" to the automatic stay
in the case of abandonment of property by a debtor-in-possession. 84

CORCO argued that because no current pollution from the plant
was present, no threat of imminent harm or urgent public necessity
could exist.8 5 CORCO's arguments, which would have compelled the
government to prove a threat of imminent harm or urgent public
necessity before the invocation of the exception to the automatic stay
could be effective, were dismissed by the court.86 The Fifth Circuit

77. 805 F.2d at 1180.
78. Id. at 1181 (citing Dowell v. McCormack, 395 U.S. 486, 496-97 (1969)).
79. Id. at 1181-82. The court analyzed the issue as one not simply of a determination of

CORCO's interim status, but rather in a broad sense which would not be concluded with that
determination. CORCO requested an order to stay "any enforcement or revocation proceeding"
against CORCO by the EPA under the RCRA. Id. at 811. The court viewed the ultimate issue
broadly-that even if CORCO's interim status were terminated by operation of law, the EPA
would still seek compliance with RCRA closure requirements. Id.

80. Id. at 1182.
81. Id.
82. Id.
83. 474 U.S. 494 (1986).
84. Id. at 502-06.
85. 805 F.2d at 1182.
86. Id. at 1184.

19881
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found no ambiguity in the language of the exception, nor any support
in the legislative history for CORCO's position.17

The Fifth Circuit held that the automatic stay did not apply to
this type of EPA enforcement action, which falls within section
362(b)(4) of the Bankruptcy Code exception to the automatic stay
for governmental execution of police powers or regulatory functions.8

The Fifth Circuit acknowledged that the policy behind the Bankruptcy
Code provisions for an automatic stay was to prevent a race for the
debtor's assets and to provide the debtor a chance to catch his breath
and, hopefully, reorganize. 9 But the court noted that the provisions
for an automatic stay were not absolute. 90 Congress enacted the
RCRA requirements not only to protect the public health and safety
but also to conserve scarce resources which coexist with man in this
environment. 9' The exclusion from application of the automatic stay
of actions of governmental units in the exercise of their regulatory
functions supports the policy of protecting the public from continuing
environmental harm. 92

CORCO also argued that because the actions required by the
EPA to bring the facility into compliance would result in the expen-
diture of money, the EPA enforcement action was in actuality an

87. Id. The Fifth Circuit noted that the automatic stay exception for the exercise of
regulatory functions "should be construed broadly so as not to override state laws enacted to
protect some public interest." Id. at 1184 (citing Penn Terra Ltd. v. Department of Envtl.
Resources, 733 F.2d 267, 273 (3rd Cir. 1984)).

88. See 11 U.S.C. § 362(b)(4) (1982); see also United States v. Wheeling-Pittsburgh Steel
Corp., 818 F.2d 1077, 1086 (3rd Cir. 1987) (holding that a company was not relieved of the
compliance schedule embodied in a consent order regarding environmental cleanup actions
during pendency of bankruptcy proceedings); Penn Terra Ltd. v. Department of Envtl.
Resources, 733 F.2d 267 (3rd Cir. 1984) (holding an equitable action by state to enforce
compliance with state environmental laws and enforce consent decree exempt from automatic
stay); see, e.g., In re Hanson, 71 Bankr. 193 (Bankr. E.D. Wisc. 1987) (applying section
362(b)(4) to an attorney disciplinary action).

89. 805 F.2d at 1182.
90. Id.
91. Id. at 1183.
92. Id. at 1182-83; see United States v. F.E. Gregory & Sons, Inc., 58 Bankr. 590, 591

(W.D. Pa. 1986) (allowing an exception to the automatic stay to force the debtor to reclaim
a mine site); see also In re Security Gas & Oil, Inc., 70 Bankr. 786 (Bankr. N.D. Cal. 1987)
(state court action requiring reclamation of abandoned oil and gas wells exempt from automatic
stay and not a suit to enforce a money judgment). Congress did not intend for the bankruptcy
laws to abrogate the police power of the states. See Kelly v. Robinson, U U.S. , 107
S. Ct. 353, 93 L. Ed. 2d 216 (1986); Midlantic Nat'l Bank v. Department of Envtl. Protection,
474 U.S. at 502; Ohio v. Kovacs, 469 U.S. 274, 287 (1945).

[Vol. 19:561
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action for a money judgment, which would be subject to the auto-
matic stay. 93 The court held that a suit to enforce compliance with
environmental statutes was not to be considered a suit to enforce a
money judgment where the remedy sought was performance by the
debtor-in-possession. 94 Adopting the rationale of the Third Circuit,
the court recognized that almost every action requires the expenditure
of money hence, CORCO's recharacterization argument was unper-
suasive. 9

The court further held that the refusal of the bankruptcy court
to exercise its discretionary powers under section 105 to order a stay
of the EPA enforcement action was not an abuse of discretion. 96

The court considered the exhaustive legislative history of the Bank-
ruptcy Code and applied the usual rules for determination of whether
an injunction should issue. 97 The first requirement for injunctive
relief is that one seeking an injunction must show that there is a
likelihood of success on the merits for his position. The Fifth Circuit

93. 805 F.2d at 1182; see 11 U.S.C. §§ 362(a)(2) &362(b)(5) (1982 & Supp. IV 1987). The
court acknowledged, but did not decide, the creditors committee's arguments that compliance
with the RCRA requirements and subsequent debts of the company should be dischargeable
in bankruptcy; in the alternative, that the interim status permit is a property right entitled to
bankruptcy protection. 805 F.2d 1182 n.5.

94. 805 F.2d at 1186. Cf. Ohio v. Kovacs, 469 U.S. 274 (1945) (exemption from automatic
stay ineffective where receiver appointed by the court dispossesses debtor and only remaining
obligation by debtor is money payment for cleanup costs).

95. 805 F.2d at 1186 (adopting the reasoning in Penn Terra Ltd. v. Department of Envtl.
Resources, 733 F.2d 267, 278-79 (3rd Cir. 1984)). The courts consistently reject the argument
that a suit seeking performance of a remedial action or the prevention of future harm to the
environment, even though a monetary cost is implicit, is a suit for a money judgment.
However, the courts also consistently hold that the EPA or a state's environmental protection
agency may not collect pre-petition debts for past harm. See In re Norwesco Dev. Corp. 68
Bankr. 123 (Bankr. W.D. Pa. 1986) (debtor suit to enjoin Pennsylvania court injunction
requiring water supply provisions to homeowners damaged by debtors drilling activities denied);
In re Beker Indus. Corp., 57 Bankr. 611 (Bankr. S.D.N.Y. 1986) (Florida adjudicatory hearing
regarding impact of mining operation on road held exercise of regulatory power exempt from
automatic stay); United States v. ILCO, Inc., 48 Bankr. 1016 (Bankr. N.D. Ala. 1985) (EPA
enforcement action was not an action to enforce money judgment because it was equitable
and sought to prevent future harm); see also F.E. Gregory & Sons, Inc., 58 Bankr. 590, 591
(government action to force debtor to redrain mine site held an exception to automatic stay).

96. 805 F.2d at 1188. At least one court has held that section 105 requires a balancing
of the state's interests in environmental compliance and undue interference with the policies
of the Bankruptcy Code to allow the debtor to avoid a race to dismantle the estate and to
possibly effectuate a reorganization. In re Security Gas & Oil, Inc., 70 Bankr. 786 (Bankr.
N.D. Cal. 1987).

97. 805 F.2d at 1189.
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found that the "merits" of this case were substantive environmental
issues of RCRA compliance, on which CORCO would not likely
prevail, and not, as CORCO suggested, merely the timing of that
compliance."8

IV. CONCLUSION

In Commonwealth Oil Refining Co. v. EPA (In re Common-
wealth Oil Refining Co.), 99 the Fifth Circuit followed the majority
rule, holding that a debtor may not avoid compliance with applicable
environmental laws by invoking the automatic stay provisions of the
Bankruptcy Code. The trend in environmental litigation is toward
more vigorous enforcement of the nation's and the states' environ-
mental laws and policies.

The court's decision in this emerging area of the law was a
narrow one. The court interpreted the language of the exception
broadly and found it to be unambiguous. However, by holding that
the government need not show "imminent and identifiable harm" or
"urgent public necessity", the court, in essence, determined that the
amount and extent of environmental harm need not be balanced with
any of the exigencies of the debtor's situation. The amount of the
bankrupt estate available to other secured and unsecured creditors
will necessarily be diminished by what amounts to a regulatory
"super-priority".

The court relied upon the policies of section 1003, a broad
statement of the purpose of the RCRA, rather than section 3005,
the definition of the permitting process, in finding that the EPA
enforcement action fell within the section 362(b) exception to the
automatic stay. The court's decision implied that the policy under-
lying the exception to the automatic stay provision, to permit the
EPA, as a government unit, to carry out its regulatory functions to
prevent or stop a continuing violation of the environmental laws,
outweighs any policy underlying the Bankruptcy Code.

The implications of this decision are very broad. The court seems
to be sending a strong message in support of the EPA in its exercise

98. Id. The court also dismissed the argument that balancing the equities would favor
CORCO. The court found that delays in the bankruptcy proceedings, the lack of a formal
reorganization plan, and the fact that enforcement of the EPA compliance order was in the
public interest for health and safety all weighed in favor of the EPA. Id.

99. 805 F.2d 1175 (5th Cir. Nov. 1986).
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of the government's regulatory power. The policies of the Bankruptcy
Code and the policies expressed by Congress in the enactment of the
Federal Environmental Protection Laws may be moving into direct
conflict with each other. The court's decision in Commonwealth Oil
Refining Co. will not allow the courts to balance bankruptcy policies
with the environmental threat. Compliance with environmental en-
forcement actions, while claims by other creditors are stayed, will
force the re-examination of the merits of seeking protection under
Chapter 11 of the Bankruptcy Code to reorganize. The probability
exists that more companies will be forced into Chapter 7 liquidations,
with the end result that the state will be responsible for cleanup
costs. The decision by the Fifth Circuit precludes an examination of
this ultimate result by refusing to stay an EPA enforcement action
until the final distribution of the bankrupt estate.

It is important to note what the court did not decide. The court
did not reach the issue of whether CORCO's interim status terminated
by operation of law on November 8, 1985. In fact, the court abstained
from even deciding whether the facility was properly classified as a
"land disposal facility" subject to Part B requirements on ground-
water monitoring and financial assurance. The court was not pre-
sented with the issue of a Superfund response cost claim asserted
against parties not in possession and with no legal interest in the
property-for example, claims asserted by the EPA against generators
of hazardous waste for remedial action costs at a disposal site not
owned or operated by them. The court also did not decide what
priority should attach to the EPA enforcement action claim vis-a-vis
the other creditors' claims.

Implicitly the holding assures that the cost of compliance will
be borne by the estate before settlement of the other debts of the
bankrupt estate. Although Congress did not intend the bankruptcy
provisions to construct a haven for wrongdoers or to abrogate the
police powers of any state, as between the Bankruptcy Code and the
federal environmental laws and policies, some balancing may be
appropriate to allow reorganization in order to relieve the state from
the burden of environmental cleanup costs. The court has interpreted
the legislative history and existing case law to support the elevation
of the compliance with the environmental protection laws over the
policies of the protection offered by the Bankruptcy Code. While
this position may be in accord with other circuits, the question
remains whether forcing compliance with environmental protection

19881
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laws before a troubled company has the chance to reorganize will
benefit either society or the private industrial sector.


