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I. MARITAL PRIVILEGES

In United States v. Koehler,, the defendant was convicted of
possession of a firearm by a convicted felon. 2 Most of the evidence

* Professor of Law, St. Mary's University. B.A., University of Texas, 1949; LL.B.,

University of Texas, 1952.
1. 790 F.2d 1256 (5th Cir. June 1986).
2. Id. at 1257.
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supporting the conviction came from the testimony of the defendant's
wife, Blanca, which was admitted over his general objection based on
"the marital privilege." 3 The Fifth Circuit affirmed the District Court's
admission of the wife's testimony.4

Because the defendant's objection was general, the court consid-
ered any issues involving marital privileges and immunities that might
reasonably apply to Blanca's testimony.' First, the court held that
spousal immunity6 did not bar the wife's testimony since it was
voluntary7 and, under authority of the decision of the United States
Supreme Court in Trammel v. United States,8 her voluntary testimony
was not subject to her husband's objection. 9

Applying the spousal communication privilege, the court found
that a significant portion of Blanca's testimony referred to statements
that were made by her husband in the presence of police officers and
accordingly were not intended to be confidential.' 0 This conclusion is
well supported by authority."

Moreover, most of Blanca's testimony concerned "the violent acts
of her husband" and the court took the position that mere acts are
not confidential communications and are not protected under the
spousal communication privilege. 12 This is also well supported by
authority. 3

This left "approximately eight privileged communications to which
Blanca testified at trial,' ' 4 and, although technically privileged, the
court did not believe their admission affected the defendant's substan-

3. Id. at 1258.
4. Id. at 1260.
5. Id.
6. Referred to by the court as "witness-spouse privilege." Id.
7. Blanca was "clearly in the mood to tell it all," because defendant had beaten her

and threatened her with a gun. Id. at 1257.
8. 445 U.S. 40, 53 (1980).
9. Trammel was earlier applied in the Fifth Circuit in United States v. Archer, 733 F.2d

354 (5th Cir. 1984), cert. denied, -. U.S. - , 105 S. Ct. 196, 83 L. Ed. 2d 128 (1984).
10. 790 F.2d at 1258.
11. See Wolfle v. United States, 291 U.S. 7, 14 (1934); United States v. Lefkowitz, 618

F.2d 1313, 1318 (9th Cir.), cert. denied, 449 U.S. 824 (1980).
12. 790 F.2d at 1258.
13. See United States v. Robinson, 763 F.2d 778, 783 (6th Cir. 1985); United States v.

Ferris, 719 F.2d 1405, 1408 (9th Cir. 1983); United States v. Lefkowitz, 618 F.2d 1313, 1318
(9th Cir.), cert. denied, 449 U.S. 824 (1980).

14. 790 F.2d at 1258.
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tial rights at the trial.'5 Accordingly, there was no "plain error" under
rule 52(b)' 6 of the Federal Rules of Criminal Procedure.

The noteworthiness of the Koehler case lies in its unequivocal
reaffirmation of traditional limitations to the marital privileges.

II. IMPEACHMENT-OPINION AS TO WITNESS' CHARACTER FOR

TRUTH-FEDERAL RULE OF EVIDENCE 608(A), 602, 70117

In United States v. Dotson,'" the defendant was convicted of
knowingly receiving firearms after having been convicted of a felony.' 9

At the trial, defendant testified as to various legitimate reasons for
his possession of the firearms in question and his testimony was
factually supported by his mother, his girlfriend, a male friend, and
a state police officer.2°

In rebuttal, the government offered the opinion of an FBI agent
who testified that he had conducted an investigation into the activities
of the defendant and his associates. As a result of this investigation

15. Id. at 1259.
16. Rule 52(b) provides: (b) Plain Error. Plain errors or defects affecting substantial rights

may be noticed although they were not brought to the attention of the court. FED. R. CRIM.
P. 52(b). The "plain error" rule applied because the objection to Blanca's testimony was not
specific. 790 F.2d at 1258.

17. Rule 608(a) provides:
Evidence of Character and Conduct of Witness (a) Opinion and reputation evidence

of character. The credibility of a witness may be attacked or supported by evidence
in the form of opinion or reputation, but subject to these limitations: (1) the evidence
may refer only to character for truthfulness or untruthfulness, and (2) evidence of
truthful character is admissible only after the character of the witness for truthfulness
has been attacked by opinion or reputation evidence or otherwise.

FED. R. EviD. 608(a). Rule 602 provides:
Lack of Personal Knowledge. A witness may not testify to a matter unless evidence

is introduced sufficient to support a finding that the witness has personal knowledge
of the matter. Evidence to prove personal knowledge may, but need not, consist of
the testimony of the witness himself. This rule is subject to the provisions of rule
703, relating to opinion testimony by expert witnesses.

FED. R. Evm. 602. Rule 701 provides:
Opinion Testimony by Lay Witnesses. If the witness is not testifying as an expert,

the witness' testimony in the form of opinions or inferences is limited to those
opinions or inferences which are (a) rationally based on the perception of the witness
and (b) helpful to a clear understanding of the witness' testimony or the determination
of a fact in issue.

FED. R. EviD. 701.
18. 799 F.2d 189 (5th Cir. Sept. 1986).
19. Id. at 190.
20. Id.
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and of what he had learned and seen in the case, his opinion was
that the character for truth of defendant and of all of the defendant's
witnesses, except the mother, was bad, and that he would not believe
them under oath.2

1 This impeachment evidence as to these four wit-
nesses was repeated by another FBI agent and by a state narcotics
agent.2 2 Additionally, the government offered an IRS agent who
testified that he had interviewed the defendant's mother four times
concerning her tax returns and had studied her testimony before the
grand jury and that he would not believe her under oath. 23 Defendant
objected to this testimony to the extent that he was allowed objection
by the district court, 24 and his objection was overruled. 25

On appeal, the Fifth Circuit reflected historically about the con-
fusion and conflict that has baffled courts and commentators as to
the propriety of offering opinion evidence to impeach a witness'
character for veracity. The court recognized that such conflict has
been resolved by the clear language of rule 608(a), which allows such
impeachment by either opinion or reputation 6 Accordingly, the court
held the form of the testimony offered by the government witnesses
was entirely proper. 27

The court held, however, that rule 608(a), while allowing such
opinion evidence, is nevertheless subject to the requirements of rule
602, requiring a witness to have personal knowledge, and particularly
to the mandate of rule 701 that a layman's opinion be based on the
perception of the witness and be helpful to a clear understanding of
the determination of a fact in issue.-'

The court held that these requirements were satisfied in the case
of the IRS agent's testimony concerning the credibility of defendant's
mother.2 9 He testified that he had interviewed Mrs. Dotson four times,
that he investigated her tax returns and financial information, and

21. Id. at 190-91.
22. Id. at 191.
23. Id. at 193.
24. Defendant objected on the ground that no "adequate predicate has been laid" but

before he could explain this general objection the district court interrupted and overruled his
objection. Id. at 191.

25. Id.
26. Id. The clarifying effect of rule 608(a) had been noted previously by the Fifth Circuit

in United States v. Lollar, 606 F.2d 587, 589 (5th Cir. 1979).
27. 799 F.2d at 192.
28. Id.
29. Id. at 193.
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that he studied her testimony before the grand jury.30 He also limited
his opinion to the mother's truthfulness with respect to the financial
aspects of her son's case.3

Concerning the other witnesses, the court regarded the government
witnesses' opinions as "bare assertions that the defendant and his
witnesses were persons not to be believed, ' 3 2 and held that the
testimony should have been excluded.33 The court did not close the
door on all testimony by government agents based on what they learn
during an official investigation. However, the court stated that "the
fact that one has conducted an investigation of the defendant, has
known the defendant, or has had minimal contact with defendant's
witnesses is not a sufficiently reliable basis under Rules 608(a) and
701 for that witness, over objection, to put before the jury the opinion
that they are liars." 34 That type of testimony, the court felt, in effect
was "suggesting to the jury that the 'good people' of the community
ought to put the 'bad people' behind bars." 35

The court in Dotson appears to be tightening the foundation
requirements for opinion testimony under rule 608(a). Under both pre-
rule and post-rule cases it is settled that testimony as to reputation
for truthfulness must be supported by a showing of "such acquaintance
with the [person under attack], the community in which he has lived
and the circles in which he has moved, as to speak with authority of
the terms in which generally he is regarded. 3 6 Thus, where an
impeaching witness testified that she had known the principal witness
for only a short time and was familiar with his reputation only at a
time remote from the date of trial, the court held the testimony was
properly excluded. 7 However, in United States v. Lollar,3" the im-
peaching witness expressed his opinion as to the defendant's character
for truthfulness and the court stated that "Rule 608(a) imposes no
such requirement"3 9 quoting from Weinstein's Evidence:

30. Id.
31. Id.
32. Id.
33. Id. at 194.
34. Id.
35. Id.
36. United States v. Watson, 669 F.2d 1374, 1381 (lth Cir. 1982) (citing Michelson v.

United States, 335 U.S. 469, 478 (1948)).
37. Id. at 1381-82.
38. 606 F.2d 587 (5th Cir. 1979).
39. Id. at 589.
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Witnesses may now be asked directly to state their opinion of
the principal witness' character for truthfulness and they may
answer for example, "I think X is a liar." The rule imposes no
prerequisite conditioned upon long acquaintance or recent infor-
mation about the witness; cross-examination can be expected to
expose defects of lack of familiarity and to reveal reliance on
isolated or irrelevant instances of misconduct or the existence of
feelings of personal hostility towards the principal witness.40
In United States v. Watson,41 the Eleventh Circuit, which was

part of the Fifth Circuit when Lollar was decided, characterized Lollar
as a determination by the Fifth Circuit that no foundation of an
opinion witness is required. 42 The reason for the different attitude
toward opinion as opposed to reputation testimony is that, whereas
reputation testimony must reflect the community's assessment of the
witness' character and, therefore, requires substantial knowledge both
of the witness and of the community, opinion testimony "is solely the
impeachment witness' own impression of an individual's character for
truthfulness. '43 Although the Eleventh Circuit recognized that an
opinion witness must satisfy the rule 602 requirement of personal
knowledge, 44 it appears that the comments of Weinstein, as well as of
the Fifth Circuit in Lollar and the Eleventh Circuit in Watson, imposed
a much less stringent foundation requirement for opinion witnesses
than the Fifth Circuit found in Dotson.

On the other hand, another Fifth Circuit panel, writing in the
same year as Lollar, commented that opinion testimony without some
foundation amounts "to little more than choosing up sides on an
ultimate issue of fact" and "may be inadmissible. '45

Louisell and Mueller, apparently differing from Weinstein, would
impose a foundation requirement for opinion evidence as follows:
"The foundation requirement for a character witness who is to testify
as to his opinion of the principal witness must be simply that the

40. J. WEINSTEIN & M. BERGER, 3 WEINSTEIN's EVIDENCE 608141, at 608-20 (1978)
(emphasis added).

41. 669 F.2d 1374 (11th Cir. 1982).
42. Id. at 1382.
43. Id.
44. Id.
45. United States v. Phillips, 600 F.2d 535, 538 (5th Cir. 1979). The court noted that

such unsupported opinion testimony is "precisely what the Federal Evidence Rules' limitations
on lay opinion are designed to exclude." Id. at 538-39.
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former know the latter for some period of time on some personal,
business, or professional basis." '

Louisell and Mueller also suggest that when the principal witness
is an accused defendant, "it seems proper to exclude impeaching
evidence from a character witness if he concedes that his testimony
rests upon (or has been affected by) the very events in issue in the
litigation."147

Rule 40341 provides a basis for an alternative argument against
admitting the agents' testimony in Dotson. The Dotson court notes
that the probative value of an investigating officer's opinion as to the
truthfulness of his quarry and his quarry's supporting witnesses is
ordinarily very slight, whereas its prejudicial effect is great in that it
amounts to telling the jury that the good people of the community
ought to put the bad people behind bars.4 9 However, the rule 403
argument had not been raised by the defendant in the district court
and the court of appeals declined to consider or to apply it, at least
overtly. 0

In conclusion, it is submitted that the Fifth Circuit in Dotson was
correct in excluding the impeaching evidence due to the absence of
evidence showing the basis for the agents' opinions. The seemingly
contradictory authority is based upon the absence of an express
foundation requirement in 608(a) and on the thought that "cross-
examination can be expected to expose defects . . . . "s' Rule 608(a),
however, should be subject to the requirements of rules 602 and 701.
Thus, lay opinion witnesses should have personal knowledge concern-
ing the truthfulness of the principal witness, their opinions should be
rationally based upon their perception, and the opinions should be
helpful to the jury. An opponent of such opinion testimony who

46. 3 LOUISELL & MUELLER, FEDERAL EVIDENCE § 304, at 222 (1979).
47. Id. § 304, at 220-21.
48. Rule 403 provides:

Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or Waste
of Time. Although relevant, evidence may be excluded if its probative value is
substantially outweighed by the danger of unfair prejudice, confusion of the issues,
or misleading the jury, or by considerations of undue delay, waste of time, or
needless presentation of cumulative evidence.

FED. R. Evm. 403.
49. 799 F.2d at 194.
50. Id. at 192. The court's reasoning in support of its result is closely akin to an

application of rule 403.
51. See Weinstein, supra note 40.

1988]
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properly objects due to a failure to comply with these requirements
should not be expected to supplement and support his objection with
cross-examination. It is the proponent's job on direct to lay the proper
foundation for lay opinion testimony.

III. ATTORNEY-CLIENT PRIVILEGE-ELEMENTS TO BE PROVEN-

STANDING OF CO-DEFENDANTS TO ASSERT

United States v. Fortna12 was a drug conspiracy prosecution
against several defendants including James Harnage. 53 Much of the
evidence incriminating Harnage had been obtained from and by an
attorney named Smith, who Harnage claimed to have retained to
represent him in the investigation. 4 Apparently, Smith had succumbed
to threats of prosecution from state and federal authorities and had
agreed to cooperate in incriminating Harnage."1 Harnage contended
that Smith's evidence was obtained in violation of the attorney-client
privilege and was also inadmissible as an infringement upon his sixth
amendment right to counsel.56 Harnage subpoenaed Smith as a witness
to testify at a pre-trial hearing concerning his contention, but the
district court nullified the subpoena upon a finding, based on other
evidence, that no attorney-client relationship was breached." On ap-
peal, the Fifth Circuit supported Harnage's contention and ordered
the district court to reopen the hearing, to subpoena Smith, and to
hear his testimony and make findings thereon.m

In support of its ruling, the district court had first found that
Smith was not acting as Harnage's lawyer during their communica-
tions.59 This finding was based upon testimony of the FBI agent who
had been the contact with Smith and upon Smith's out-of-court
statement to the agent that he was not Harnage's attorney, even
though he had accepted a $1,000.00 retainer. 6w The court of appeals

52. 796 F.2d 724 (5th Cir. Aug.), cert. denied, .__U.S. - , 107 S. Ct. 437, 93 L.
Ed. 2d 386 (1986).

53. 796 F.2d at 727.
54. Id.
55. Id.
56. Id. at 729. The right to counsel is embodied in U.S. CONST. amend VI.
57. 796 F.2d at 729.
58. Id. at 731.
59. Id. at 730.
60. Id.

[Vol. 19:577
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reached the obvious conclusion that Smith's testimony was necessary
to complete this picture.61

The district court had also found that any privilege that might
have existed was waived because the communications occurred in the
presence of strangers. 62 The court of appeals pointed out that the
strangers were Smith's wife and one Hines, a pilot in Harnage's
organization, who had also paid a $1,000.00 retainer to Smith. 63 The
court rejected this finding stating: "Although the presence of a third
person usually eliminates the confidentiality of the communication,
the privilege is generally not waived if 'a privileged communication is
shared with a third person who has a common legal interest with
respect to the subject matter of the communication.' "64

Finally, the district court had found that the conversations between
Harnage and Smith occurred when they were meeting socially for the
purpose of committing a crime. 65 This apparently was based upon
evidence that during their meetings Smith shared cocaine with Har-
nage.6 The Fifth Circuit felt that "Smith's mere use (possibly without
payment) of the cocaine with Harnage during the communications
may not have been in furtherance of the importation or distribution
schemes that Harnage discussed with Smith." '67

In ordering the district court to issue the subpoena and to hear
Smith's testimony, the Fifth Circuit made clear that it was not deciding
the merits of Harnage's claimed privilege or sixth amendment rights. 68

Harnage retained the burden of establishing that there was an attorney-
client relationship and that it was breached, 69 and the district court
had the option to disbelieve Smith or to find his testimony outweighed

61. Id.
62. Id.
63. Id.
64. Id. In support of its conclusion the Fifth Circuit cited Hodges, Grant & Kaufmann

v. United States, 768 F.2d 719, 721 (5th Cir. 1985), discussed in the preceding survey. See
Black, Evidence, Fifth Circuit Survey, July 1985 - May 1986, 18 TEx. TEcH L. REV. 491, 513
(1987).

65. 796 F.2d at 730.
66. Id.
67. Id. Here, the court cited United States v. Valencia, 541 F.2d 618, 621 (6th Cir. 1976),

where the attorney-client privilege was held inapplicable to communications between the attorney
and client about the crime charged, because the communications related to an entirely separate
crime.

68. 796 F.2d at 731.
69. Id. at 730.

19881
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by the testimony of the FBI agent.70 All that the court of appeals
required was that Harnage be given full opportunity to elicit Smith's
testimony on the issue.71

Harnage's co-defendants contended that the use of information
obtained from Smith violated their sixth amendment rights as well as
those of Harnage in that the disclosures by Harnage to Smith led to
"tainted" evidence incriminating the co-defendants. 72 The Fifth Circuit
rejected this contention "because Harnage's Fifth and Sixth Amend-
ment rights, like Fourth Amendment rights, are personal in nature
and cannot be asserted vicariously. ' 73 The co-defendants' claim was
based upon United States v. Valencia,74 a Sixth Circuit opinion which
employed the supervisory powers of the court of appeals to require a
district court to retry co-defendants whose convictions may have been
based upon evidence obtained in violation of the attorney-client priv-
ilege and sixth amendment rights of the client-defendant. 7 The Fifth
Circuit distinguished this opinion:

The informant in Valencia provided the government with
information about persons under investigation for a crime that had
already occurred. This tainted evidence may have been the basis
for the Valencia defendants' convictions. Any evidence derived here
from a breach of Harnage's relationship with Smith was used not
to convict appellants, but to permit the government to recruit an
undercover informant who provided information about crimes that
occurred after the claimed breach of the attorney-client privilege
and that was not directly related to the events for which Harnage
claims to have sought legal advice. The connection between the
evidence against these other appellants and the potential intrusion
into the Harnage-Smith attorney-client relationship is too attenuated
to support suppression of the evidence. 76

Even assuming that the Sixth Circuit's opinion is correct in the
Valencia decision, the distinction made by the Fifth Circuit and its
refusal to apply the Valencia procedure appears to be sound. 77

70. Id. at 731.
71. Id.
72. Id. at 732.
73. Id.
74. 541 F.2d 618 (6th Cir. 1976).
75. Id. at 622-24.
76. 796 F.2d at 733 (emphasis by court).
77. The soundness of Valencia as representing an appropriate exercise of the supervisory

power of a court of appeals is questioned by the court in United States v. Fortna, 796 F.2d
724, 733-34 (5th Cir. Aug. 1986).

[Vol. 19:577
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IV. IMPEACHMENT FOR BIAS-PERMISSIVE SCOPE OF CROSS-

EXAMINATION

United States v. Fortna78 presented an additional contention made
by defendant Harnage that deserves mention. One of the witnesses
against Harnage was his ex-girlfriend, Whitman, who, like the attorney
Smith, in the course of the investigation became an informant for the
FBI in order to escape indictment and arrest on related drug charges. 79

On cross-examination, Harnage wanted to question Whitman about
the fact that she had borne a child by Harnage and had given it up
for adoption.80 The district court allowed Harnage to cross-examine
Whitman extensively concerning their relationship but refused to allow
Harnage to question Whitman in the presence of the jury about the
circumstances of the child's birth."'

Harnage's contention was based in part upon Davis v. Alaska, 2

wherein the United States Supreme Court held that a state statute
prohibiting impeachment of a witness concerning juvenile convictions
deprived a defendant of the right to confront that witness when the
witness was on juvenile probation and was thus extremely interested
in pleasing the District Attorney. 3 On this issue, the Fifth Circuit
earlier held in United States v. Andrews4 that the sixth amendment is
satisfied when the defendant is permitted the opportunity to "expose
to the jury the facts from which jurors, as the sole triers of fact and
credibility, could appropriately draw inferences relating to the reliability
of the witness." 85 Applying this standard in a later case, the Fifth
Circuit ruled that, although mere arrests of a witness ordinarily are
not impeachable incidents, they become such when the defendant is
the sheriff under whose auspices the arrests occurred, and they thus
may reflect the witness' possible bias.8 Concerning Harnage's conten-
tion, the Fortna court observed that "cross-examination about the
child could have indicated a motivation for her testimony that was
not otherwise demonstrated by the evidence. Thus, the District Court

78. 796 F.2d 724 (5th Cir. Aug. 1986).
79. Id. at 728.
80. Id. at 734.
81. Id.
82. 415 U.S. 308 (1974).
83. Id. at 319-20.
84. 666 F.2d 915 (5th Cir. 1982).
85. Id. at 925 (quoting Davis v. Alaska, 415 U.S. 308 (1974)).
86. See United States v. Garza, 754 F.2d 1202, 1206 (5th Cir. 1985).

19881
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may well have abused its discretion in this limitation on cross-exami-
nation."87

V. BUSINESS RECORDS-PROPER FOUNDATION FOR ADMISSION OF
GUN MANUFACTURER'S RECORDS TO SHOW GUN TRANSPORTED IN

INTERSTATE COMMERCE-FEDERAL RULE OF EVIDENCE 803(6)88

United States v. Harper,9 when considered in conjunction with
the earlier Fifth Circuit opinion, United States v. Davis,90 is instruc-
tional as to the proper method of qualifying for admissibility forms
filed by gun manufacturers and dealers with the United States Bureau
of Alcohol, Tobacco and Firearms ("ATF"). In Harper, the defendant
was convicted as a felon in possession of firearms shipped in interstate
commerce. 91 Part of the government's proof that the guns had been
transported in interstate commerce was information contained on ATF
forms in which the manufacturer indicated that according to its
records, the guns had been manufactured outside of Mississippi, the
state in which Harper possessed them. 92 The owner of the business
that had compiled the forms testified that they were based on routine
records "compiled in the ordinary course of his business and were
made at or about the time of the transactions represented on the
forms" by persons with knowledge concerning the transactions.93 The
Fifth Circuit approved the admission of these forms under the business
records exception to the hearsay rule.94

87. 796 F.2d at 734. However, the court concluded that any such error was harmless. Id.
at 735.

88. Rule 803(6) provides an exception to the hearsay rule for:
(6) Records of regularly conducted activity. A memorandum, report, or data

compilation, in any form, of acts, events, conditions, opinions, or diagnoses, made
at or near the time by, or from information transmitted by, a person with knowledge,
if kept in the course of a regularly conducted business activity, and if it was the
regular practice of that business activity to make the memorandum, report, record,
or data compilation, all as shown by the testimony of the custodian or other qualified
witness, unless the source of information or the method or circumstances of prep-
aration indicate lack of trustworthiness. The term "business" as used in this
paragraph includes business, institution, association, profession, occupation, and
calling of every kind, whether or not conducted for profit.

FED. R. EvrD. 803(6).
89. 802 F.2d 115 (5th Cir. Oct. 1986).
90. 571 F.2d 1354 (5th Cir. 1978).
91. 802 F.2d at 117.
92. Id. at 121.
93. Id. at 121 n.6.
94. Id. at 121 n.8.
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Earlier, in United States v. Davis,95 the Fifth Circuit, in a case
similar to Harper, reversed a conviction based in part upon the
admission of similar forms. 96 However, in Davis, the foundation laid
for admitting these forms was seriously flawed. The custodian of the
manufacturer did not testify, nor was any sworn statement produced.
His unsworn statement revealed neither that the manufacturer had
possession of the records, nor that they were made in the ordinary
course of business by persons with knowledge of the transactions at
or near the time of the transactions recorded. 97 This foundation was
characterized in Harper as "an unsworn statement preceded by an
inadequate foundation."98

Anyone concerned with laying a proper foundation for admissi-
bility of forms submitted to the ATF by gun manufacturers or sellers,
or for that matter, the admissibility of any relevant business records,
would do well to follow the methods outlined in Harper instead of
those attempted in Davis.9

VI. EXPERT TESTIMONY-OPINION ON ULTIMATE ISSUE-FEDERAL
RULE OF EVIDENCE 704(A) I'

In United States v. Lueben, I0' defendant Lueben was convicted
of making materially false statements to a federally insured savings
and loan institution. 0 2 These statements included false loan applica-

95. 571 F.2d 1354 (5th Cir. 1978).
96. Id.
97. Id. at 1358-59.
98. 802 F.2d at 121. See also United States v. Veytia-Bravo, 603 F.2d 1187, 1191 (5th

Cir. 1979), cert. denied, 444 U.S. 1024 (1980) (distinguishing the exclusion based on an
improper foundation in Davis from the adequate compliance with rule 803(6) shown by the
proponent in the case at hand).

99. The forms involved in these cases were not admissible as government records under
Rule 803(8) because they were prepared and filed pursuant to requests by ATF officers in the
course of specific investigations and were, therefore, subject to the prohibition of 803(8)(C)
against factual findings resulting from an investigation. See Davis, 571 F.2d at 1357.

100. Rule 704(a) provides:
Opinion on Ultimate Issue (a) Except as provided in subdivision (b), testimony in

the form of an opinion or inference otherwise admissible is not objectionable because
it embraces an ultimate issue to be decided by the trier of fact.

FED. R. EvlD. 704(a).
101. 812 F.2d 179 (5th Cir. Feb. 1987), vacated in part, 816 F.2d 1032 (5th Cir. May

1987). The Fifth Circuit vacated part of the decision, holding that the district court should
hold an evidentiary hearing and at its conclusion, determine whether the false statements were
material. 816 F.2d at 1035.

102. 812 F.2d at 181.
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tions, false financial statements, false income tax returns, and false
employment verifications.0 3 Since materiality of the false statements
was an element of the offense under both statutes under which Lueben
was charged,"3 Lueben offered the testimony of an expert in the area
of real estate loans by savings and loan associations who proposed to
testify that in making the type of commercial real estate loans that
were involved in the prosecution of Lueben, a savings and loan
association would look only to the value of the property securing the
loan and would not consider the income, employment, or net worth
of the borrower.0 5 This was regarded as clearly implying that the false
financial statements and income tax returns were not material to the
savings and loan association's decision to make the loans to Lueben.1°6

The district court sustained the government's objection to the
testimony "on the ground that under Federal Rule of Evidence 704,
a party 'cannot offer an expert opinion on one of the ultimate issues
of fact, one of the ultimate issues in the case.' ,,107 This ruling was
disapproved by the Fifth Circuit,38 resulting in a reversal of Lueben's
conviction.109 The court referred to the Advisory Committee's note
to rule 704 which contrasts two sample questions involving ultimate
issues: "Did T have capacity to make a will?", which is inadmissible
as an opinion phrased in terms of inadequately explored legal criteria,
and "Did T have sufficient mental capacity to know the nature and
extent of his property and the natural objects of his bounty and to
formulate a rational scheme of distribution?", which the Advisory
Committee would allow." 0 The Fifth Circuit reasoned that the ex-
pert's "testimony falls within the permissible, fact-oriented question.

103. Id.
104. Id. at 183 n.3. Lueben was charged under sections 1001 and 1014 of title 18 of the

United States Code. In support of the materiality element, the court cited United States v.
Baker, 626 F.2d 512, 514 (5th Cir. 1980) (section 1001) and United States v. Greene, 578 F.2d
648, 657 (5th Cir. 1978) (section 1014), cert. denied, 439 U.S. 1133 (1979). The court defines
"a material false statement" under section 1001 as "one that is capable of affecting or
influencing the exercise of a government function." 812 F.2d at 183 n.3 (quoting United States
v. Lichenstein, 610 F.2d 1272, 1278 (5th Cir.) (emphasis in original), cert. denied, 447 U.S.
907 (1980)). Under section 1014, "materiality" is defined as a statement that has "the 'capacity
to influence' the financial institution's decision to make the loan," Id. (citations omitted).

105. 812 F.2d at 182-83.
106. Id. at 183.
107. Id.
108. Id.
109. Id. at 187.
110. Id. at 183-84. See FED. R. Evm. 704 advisory committee note.
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Leuben sought to ask [the expert] the factual question of whether
the false statements in this case would have 'the capacity to influence'
a loan officer of a savings and loan institution, not the legal question
of whether the statements were 'material.' "I"

The district court had relied upon two earlier Fifth Circuit
cases. 112 One of those cases, Mathews v. Ashland Chemical, Inc.,'
was a personal injury case in which the plaintiff had been injured
by a fire which occurred on defendant's premises.11 4 During the trial,
the plaintiff asked his expert to explain "what happened on May 16,
1979, and what the origin and the cause of the fire was?"." 5 The
court found this was an improper question because "Matthews was
asking his expert to tell the jury what result to reach after having
been told all of the facts possibly relevant to the case." '" 6 In the
other case, Owen v. Kerr-McGee Corp.," 7 the plaintiff was severely
injured when he ruptured the defendant's underground gas pipeline
with a bulldozer." I8 Defendant's question to his expert was "Do you
have any opinion as to the cause of the accident of July 8, 1978."119

The court held this question improper because it was more similar
to the advisory committee's first hypothetical question-"Did T have
capacity to make a will?"-in that it asked for a legal conclusion.12

0

It was "obvious" to the court that "the attorney was asking the
witness to opine that Owen was contributorily negligent. Whether or
not Owen's acts were the 'cause of the accident' is the issue the jury
must resolve after appropriate legal instructions by the court." '' 2'

The Fifth Circuit, in Lueben, distinguished these two cases as
correctly rejecting opinions on purely legal issues, while the question
posed on behalf of Lueben was factually oriented. 22 The court cited
the earlier Fifth Circuit case of United States v. Kelly,' 23 in which

111. Id. at 184.
112. Id. at 183. See Matthews v. Ashland Chem., Inc., 770 F.2d 1303 (5th Cir. 1985);

Owen v. Kerr-McGee Corp., 698 F.2d 236 (5th Cir. 1983).
113. 770 F.2d 1303 (5th Cir. 1985).
114. Id. at 1305.
115. Id. at 1311.
116. Id.
117. 698 F.2d 236 (5th Cir. 1983).
118. Id. at 238.
119. Id. at 239.
120. Id. at 240.
121. Id.
122. 812 F.2d at 184.
123. 615 F.2d 378 (5th Cir. 1980).
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the government, in a prosecution under the same statute, had been
allowed, over objection, to elicit an opinion that certain documents
had the capacity to influence a bank's decision to grant a loan. 24 It
is also clear that the court in Lueben was influenced by the fact that
the district court had allowed the government's expert to testify that
Lueben's documents had the capacity to influence the loan officer
and were material on the issue of apparent inconsistency. 125

In Owen, the Fifth Circuit had observed that "the task of
separating impermissible questions which call for overbroad or legal
responses from permissible questions is not a facile one.' ' 26 In
Lueben, the court echoed this sentiment with the statement that "this
line is not always an easy one to draw. '" ' 7 Cases from other circuits
are not particularly helpful in drawing the line. In United States v.
Binder, 28 psychiatric testimony in a child molestation case "that the
complaining witnesses were able to distinguish reality from fantasy
and truth from falsehood" was regarded as "impermissibly asking
the jury to accept an expert's determination that these particular
witnesses were truthful.' '129 In United States v. Rose,30 an opinion
of a shoe print expert that the print taken at the scene of the crime
matched the defendant's shoe was held proper.' Finally, in United
States v. Brown,12 an expert witness, after describing the function
of a "steerer" in narcotics transactions, was allowed to testify that
in his opinion the defendant was involved in the subject transaction
as a "steerer."' 33 Rule 704 clearly leans in favor of admissibility and
only when the proffered opinion calls for a purely legal conclusion
should it be questioned. In most instances the combination of rule

124. 812 F.2d at 184 (citing United States v. Kelly, 615 F.2d at 379-80).
125. Id. at 184.
126. 698 F.2d at 240.
127. 812 F.2d at 183.
128. 769 F.2d 595 (9th Cir. 1985).
129. Id. at 602.
130. 731 F.2d 1337 (8th Cir.), cert. denied, 469 U.S. 931 (1984).
131. 731 F.2d at 1346-47.
132. 776 F.2d 397 (2d Cir. 1985), cert. denied, -. U.S. -, 106 S. Ct. 1793, 90 L.

Ed. 2d 339 (1986).
133. Id. at 400-02. It should be noted that the Second Circuit found the admission of this

evidence to be a close call, but did not find it error "fbjecause . . . there was insufficient
evidence here to support [the defendant's] conviction even without [the questionable] expert
opinion testimony." Id. at 402.

[Vol. 19:577



19881 E v IDENCE

702, with its requirement of helpfulness to the fact finder, 34 and rule
403, with its disfavor of confusion and undue prejudice,' 35 provides
sufficient protection against unwarranted opinions.' l The result
reached by the court in Lueben appears correct, especially since the
testimony was proffered by Lueben in rebuttal to virtually identical
testimony admitted in favor of the government. 3 7

VII. JURY MISCONDUCT-PROOF BY JUROR TESTIMONY-FEDERAL

RULE OF EVIDENCE 606(B) 3 '

In Maldonado v. Missouri Pacific Railway Co.,139 after a jury
trial, Maldonado recovered damages against Missouri Pacific for
employment-related injuries. 40 Missouri Pacific filed a motion for
new trial and offered the testimony of one of the jurors "that the
jury had substantial discussions concerning defendant's wealth and
about giving the benefit of the doubt to the plaintiff. ' 14 The district
court refused to hear this testimony and denied the motion for new
trial. 42 The Fifth Circuit affirmed because "[diefendant made no
suggestion to the court that Valdez [the juror] would testify con-

134. See FED. R. EvmD. 702 (allowing testimony by expert if it "will assist the trier of fact
to understand the evidence or determine a fact in issue").

135. See FED. R. EvlD. 403 (stating that relevant evidence "may be excluded if its probative
value is substantially outweighed by the danger of . . . confusion of the issues .... ").

136. See FED. R. EvrD. 704 advisory committee note (concluding that the protection
provided under rules 701, 702, and 403 give "ample assurances against the admission of
opinions which would merely tell the jury what result to reach.

137. 812 F.2d at 185.
138. Rule 606(b) provides:

Competency of Juror as Witness . . . (b) Inquiry into validity of verdict or
indictment. Upon an inquiry into the validity of a verdict or indictment, a juror
may not testify as to any matter or statement occurring during the course of the
jury's deliberations or to the effect of anything upon that or any other juror's mind
or emotions as influencing the juror to assent to or dissent from the verdict or
indictment or concerning the juror's mental processes in connection therewith, except
that a juror may testify on the question whether extraneous prejudicial information
was improperly brought to the jury's attention or whether any outside influence was
improperly brought to bear upon any juror. Nor may a juror's affidavit or evidence
of any statement by the juror concerning a matter about which the juror would be
precluded from testifying be received for these purposes.

FED. R. EvD. 606(b).
139. 798 F.2d 764 (5th Cir. Aug. 1986), cert. denied, -U.S. , 107 S. Ct. 1571, 94

L. Ed. 2d 762 (1987).
140. Id. at 766-67.
141. Id. at 769.
142. Id.
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cerning any extraneous prejudicial information or outside influence
on the jury."'' 43

This holding is true to the explicit language of rule 606(b),
limiting juror testimony to extraneous prejudicial information or
improper outside influence and is supported by prior authority in
the Fifth Circuit,'" along with authority from other circuits. 45 The
practice is so well entrenched in the Fifth Circuit that a party is
required to make a preliminary showing of misconduct within the
rule 606(b) scope of inquiry before the jurors can even be questioned
after the verdict.' l

The policy behind rule 606(b) and its enforcement is that it
"protects jurors from harassment and supports the finality of ver-
dicts.' 147 Missouri Pacific argued that this policy was not violated
by its proposal because juror Valdez had voluntarily and unilaterally
contacted defendant's counsel by telephone and related the infor-
mation. 14  The court responded that, although the rule does not
prohibit jurors from voluntarily disclosing misconduct, it does prevent
the district court from receiving testimony unless the voluntary dis-
closure relates to the type of information allowed by rule 606(b).149

In fact, the court suggested that the subjective thought processes of
jurors generally will not amount to jury misconduct. 50

An exception to the exclusion of testimony regarding the jurors'
deliberations occurs when the statement by a juror reveals material
facts about that juror that were wrongfully concealed from the court
and the parties on voir dire. This exception was recognized in

143. Id.
144. See Carson v. Polley, 689 F.2d 562, 580-81 (5th Cir. 1982); Martinez v. Food City,

Inc., 658 F.2d 369, 372-73 (5th Cir. 1981).
145. See Ohanian v. Avis Rent A Car Sys., Inc., 779 F.2d 101, 110 (2d Cir. 1985);

Continental Casualty Co. v. Howard, 775 F.2d 876, 884-86 (7th Cir. 1985), cert. denied, -
U.S. -, 106 S. Ct. 1641, 90 L. Ed. 2d 186 (1986); Brofford v. Marshall, 751 F.2d 845,
853 (6th Cir.), cert. denied, 474 U.S. 872 (1985); United States v. Falsia, 724 F.2d 1339, 1343
(9th Cir. 1983).

146. See Maldonado, 798 F.2d at 769; Wilkerson v. Amco Corp., 703 F.2d 184, 185 (5th
Cir. 1983).

147. Maldonado, 798 F.2d at 770.
148. Id. at 769.
149. Id. at 770.
150. Id. This same situation was presented in Carson v. Polley, 689 F.2d 562 (5th Cir.

1982), where the jury foreman, during deliberations, wrote a letter to the judge in which he
expressed the opinion that the plaintiff's suit was frivolous and was filed solely to obtain
attorneys' fees. This was held inadmissible on plaintiff's motion for new trial. Id. at 580-81.
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Maldonado5' and was applied in Vezina v. Theriot Marine Service,
Inc. ,152 in which a juror revealed to other jurors during deliberation
that she and her husband were currently defending a personal injury
suit, a fact that definitely should have been disclosed on voir dire: 53

In Vezina, the Fifth Circuit ordered the district court to hear the
testimony of the juror involved, as well as the testimony of other
members of the jury, and determine whether prejudice had oc-
curred. 5 4 This exception did not apply in Maldonado because there
was no suggestion that any material information had been withheld
by any juror on voir dire. 155

Another exception to rule 606(b) occurs when a juror's affidavit
or testimony is offered to show that the verdict delivered was not
the one agreed upon. 156

The policy considerations behind rule 606(b) are realistic and
salutary and the strict enforcement of the rule in cases like Maldonado
is commendable.

VIII. EXPERT TESTIMONY-IDENTIFICATION OF SUBJECT BY BANK

SURVEILLANCE PHOTOS-FEDERAL RULE OF EVIDENCE 7021"

In United States v. Alexander,5 ' the court held admissible expert
testimony determining the identity of persons depicted in bank sur-
veillance photos. 15 9 The defendant was charged with armed robbery

151. 798 F.2d at 770.
152. 554 F.2d 654 (5th Cir. 1977).
153. Id. at 655.
154. Id. at 656. On the second appeal the Fifth Circuit affirmed the district court's finding

of no prejudice. Vezina v. Theriot Marine Serv., Inc., 610 F.2d 251 (5th Cir. 1980).
155. 798 F.2d at 769-70. The propriety of hearing testimony to show wrongful concealment

on voir dire as opposed to reflecting upon the deliberations of the jury is fully discussed and
explained in Brofford v. Marshall, 751 F.2d 845, 853 (6th Cir. 1985). See also Martinez v.
Food City, Inc., 658 F.2d 369, 374-75 (5th Cir. 1981) (holding that the trial court did not
abuse its discretion in finding no jury misconduct when a juror had concealed prejudicial
information on voir dire).

156. United States v. Dotson, 817 F.2d 1127, 1130 (5th Cir. May 1987).
157. Rule 702 provides:

Testimony by Experts. If scientific, technical, or other specialized knowledge will
assist the trier of fact to understand the evidence or to determine a fact in issue, a
witness qualified as an expert by knowledge, skill, experience, training, or education,
may testify thereto in the form of an opinion or otherwise.

FED. R. EvlD. 702.
158. 816 F.2d 164 (5th Cir. Apr. 1987).
159. Id. at 170.
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of a savings and loan institution and the only substantial evidence
against him was a series of photographs and a videotape taken by
the bank's surveillance cameras at the time of the robbery, bolstered
by the opinion of three of the bank's employees and four acquain-
tances of the defendant that he was the man in the photographs. 160

Defendant attempted to rebut this evidence with two expert
witnesses, Dr. Gottsegen, an orthodontist specializing in celpha-
lometrics,'61 and a former FBI agent, L. L. Schaneyfelt, an expert
in photographic comparisons. 162 Both men were ready to conclude
before the jury that it was impossible for the defendant to be the
person depicted in the surveillance photographs. 63 The district court
granted the government's motion in limine prohibiting the testimony
of these witnesses, apparently believing that the jury was as able to
identify the subject of the photographs as were the proffered wit-
nesses. 164 The Fifth Circuit reversed and held the evidence both
admissible and crucial to the defendant's case. 165

Apparently, the issue is new to the Fifth Circuit but the court
found support from opinions in other circuits. The testimony of Dr.
Gottsegen was similar to the testimony admitted in United States v.
Cairns,'66 in which an FBI agent testified about the similarities in
the facial features of the bank robber in the photograph and those
of the defendant, 167 and to the testimony admitted in United States
v. Sellers,'6s where an expert in photographic comparison was allowed
to compare Seller's features with those of the person in the surveil-
lance photo.169 The testimony of Mr. Schaneyfelt was similar to the
testimony in United States v. Brown, 70 in which an FBI agent was

160. Id. at 166.
161. Id. at 167. "Celphalometry is defined as the scientific measurement of the dimensions

of the head." Id. n.2.
162. Id. at 167.
163. Id.
164. Id. The district court apparently relied upon an observation in United States v.

Johnson, 575 F.2d 1347 (5th Cir. 1978), that when a jury is competent to determine the issue
for itself, opinion evidence is excluded. Id. at 1361. Such reliance was misplaced since the
Johnson case did not involve the issue of photo comparisons and the court ended up admitting
the evidence at hand. Id. at 1362.

165. 816 F.2d at 169.
166. 434 F.2d 643 (9th Cir. 1970).
167. Id. at 644.
168. 566 F.2d 884 (4th Cir. 1977).
169. Id. at 886.
170. 511 F.2d 920 (2d Cir. 1975).
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allowed to compare bank surveillance photos of the robber with
known photographs of the defendant,' 7' and to the admitted testi-
mony in United States v. Snow,' 72 where the court allowed an expert
witness to compare bank surveillance film with known photographs
of the defendant.' 73 In addition, the Fifth Circuit was persuaded by
cases admitting expert opinion comparing shoe prints, observing that
"the features of a human face are much more complicated than the
design on the soles of a pair of shoes.' ' 74

Since both of defendant's witnesses were prepared to testify that
it was impossible for the defendant to be the person in the photo-
graphs, the question may still be open as to whether such testimony
is proper when expressed positively, as when the testimony is that
the defendant is the person in the photograph. Such positive testi-
mony was apparently approved in Sellers and Cairns; however, in
Brown, which the Fifth Circuit in Alexander characterized as "par-
ticularly on point,"' 75 the witness only described to the jury the
proper way to compare the photographs and did not give an opinion
as to the identity of the person in the bank surveillance photo-
graphs. 76 In Snow, the witness was forbidden by the district court
to express an opinion that the person in the photograph was the
person in the bank surveillance photograph. 77 However, the reasoning
and the tenor of the court's opinion in Alexander suggest that no
such limiting distinction was intended nor will be indulged.

One confusing aspect of the Alexander case is its reference to,
and its distinction of, the recent opinion of the Fifth Circuit in
United States v. Moore,'7 in which the court appeared to look
favorably upon the admissibility of expert testimony concerning the
unreliability of eyewitness testimony.' 79 In discussing Moore, the
Alexander court stated:

171. Id. at 924.
172. 552 F.2d 165 (6th Cir. 1977).
173. Id. at 167.

174. 816 F.2d at 167-68. See United States v. Ferri, 778 F.2d 985 (3d Cir. 1986); United
States v. Rose, 731 F.2d 1337 (8th Cir. 1984).

175. 816 F.2d at 168.
176. Id.; Brown, 511 F.2d at 924.
177. Snow, 552 F.2d at 168.
178. 786 F.2d 1308 (5th Cir. 1986). This case was noted and discussed in Black, Evidence,

Fifth Circuit Survey, July 1985 - May 1986, 18 TEx. TECH L. REV. 491, 492-95 (1987).
179. 786 F.2d at 1311-13.
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Moore's expert witness would have testified only about gen-
eral problems with perception and memory. Requiring the admis-
sion of the expert testimony proferred in Moore would have
established a rule that experts testifying generally as to the value
of eyewitness testimony would have to be allowed to testify in
every case in which eyewitness testimony is relevant. This would
constitute a gross overburdening of the trial process by testimony
about matters which juries have always been deemed competent
to evaluate.1s°

However, in Moore, the court indicated that the testimony involved
was properly excluded only because "[e]ven if the eyewitness iden-
tifications . . . are completely disregarded, the other evidence of guilt
is overwhelming"' 8 and "emphasize[d] that in a case in which the
sole testimony is casual eyewitness identification, expert testimony
regarding the accuracy of that identification is admissible and prop-
erly may be encouraged."'18 Whether this latest language discussing
the Moore case represents a turnabout in the Fifth Circuit's previously
favorable attitude toward expert testimony challenging the reliability
of eyewitness testimony is difficult to determine and remains to be
seen. 183

IX. CO-CONSPIRATOR'S STATEMENT AS NON-HEARSAY-
ADMISSIBILITY AGAINST DEFENDANT WHO WAS NOT A PART OF

CONSPIRACY WHEN STATEMENT WAS MADE-STATEMENTS IN
FURTHERANCE OF CONSPIRACY-FEDERAL RuLE OF EVIDENCE

801(d)(2)(E)94

In United States v. Miller,85 defendant Zambrano was convicted
on drug conspiracy charges and on appeal complained of the admis-
sion against him of certain statements. 8 6 The statements had been
made by Miller, another alleged conspirator, to Snodgrass, an un-

180. 816 F.2d at 169 (footnote omitted).
181. 786 F.2d at 1313.
182. Id.
183. Note that Justice Williams wrote the opinions in Moore and Alexander.
184. Rule 801(d)(2)(E) provides the following exception to the hearsay rule: "(2) Admission

by party-opponent. The statement is offered against a party and is . . . (E) a statement by a
coconspirator of a party during the course and in furtherance of the conspiracy." FED. R.
EviD. 801(2)(E).

185. 799 F.2d 985 (5th Cir. Sept. 1986).
186. Id. at 987.
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dercover agent for the Phoenix Police. 8 7 Snodgrass had approached
Miller in Phoenix with the idea of obtaining heroin for distribution
and at that time Miller told Snodgrass "that he had a heroin
connection in El Paso with whom he had previous drug transac-
tions."' 18 8 Miller referred to his connection as "Flamo" who turned
out to be Zambrano.5 9 Miller also told Snodgrass that "Flamo"
"had connections with Mexican Mafia, earned his living selling
heroin, and had shown Miller a poppy field and heroin processing
plant in Mexico."'19 Snodgrass was allowed to repeat these statements
at the trial over Miller's objection. 9'

On appeal, the Fifth Circuit affirmed, holding that the admission
of Miller's statements regarding Zambrano was not plain error' 92

because there was "sufficient independent evidence to establish the
existence of a conspiracy, that Zambrano was a member of the
conspiracy and that the statements of Miller were made in the course
and in furtherance of the conspiracy.' ' 193 Zambrano's complaint on
appeal was that the statements were made before he was conceivably
a part of the alleged conspiracy and thus were not admissible against
him. 94 The Fifth Circuit ruled that this made no difference in view
of the evidence that he later became a part of the conspiracy.195 The
only case cited by the Fifth Circuit which directly supports its
conclusion is United States v. United States Gypsum Co.,196 wherein
the United States Supreme Court stated: "With the conspiracy thus
fully established, the declarations and acts of the various members,
even though made or done prior to the adherence of some to the
conspiracy, become admissible against all as declarations or acts of
co-conspirators in aid of the conspiracy.' ' 97 However, the Fifth

187. Id.
188. Id. at 989.
189. Id.
190. Id.
191. Id. at 990.
192. Id. The standard of plain error applied because no "James hearing" had been

conducted in accordance with United States v. James, 590 F.2d 575 (5th Cir.), cert. denied,
442 U.S. 917 (1979).

193. 799 F.2d at 990.
194. Id.
195. Id.
196. 333 U.S. 364 (1948).
197. Id. at 393. The other cases cited and relied upon by the Miller court on this point,

United States v. McGuire, 608 F.2d 1028 (5th Cir. 1979), cert. denied, 444 U.S. 1092 (1980);
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Circuit's conclusion is supported by ample authority within the
circuit, which has long recognized that "an otherwise admissible
declaration of one co-conspirator is admissible against members of
the conspiracy who joined after the statement was made, ' 198 and by
substantial authority to the same effect in the other circuits.' 99

A few cases interpret rule 801(d)(2)(E) as requiring a district
court to find that "it is more likely than not that the declarant and
the defendant were members of a conspiracy when the hearsay
statement was made, ' ' 20 but these cases represent a minority of the
total decisions.20' The theory or justification for admitting statements
against a defendant who was not a co-conspirator when the statements
were made is the fiction that such a person ratifies and adopts prior
activities of the conspiracy when he becomes a part of it.202

Although not raised in Miller, there is also some question as to
whether the remarks of Miller can properly be construed as made
"in furtherance of the conspiracy. ' 20 3 This is a requirement of
admissibility which the Supreme Court of the United States once

United States v. James, 510 F.2d 546 (5th Cir. 1975), cert. denied, 423 U.S. 855 (1976); and
United States v. Ledesma, 499 F.2d 36 (9th Cir.), cert. denied, 419 U.S. 1024 (1974), are all
concerned with the question of whether the statements involved were made in furtherance of
the conspiracy and do not present the problem of statements that were made before the party
against whom they were offered had become part of the conspiracy.

198. United States v. Holder, 652 F.2d 449, 451 (5th Cir. 1981). See also United States v.
Cochran, 697 F.2d 600, 603-04 (5th Cir. 1983) (stating that any declarations of the various
members of the conspiracy, even though made prior to the conspiracy, become admissible
against all as declarations of co-conspirators in the furtherance and aid of the conspiracy);
United States v. Martinez, 481 F.2d 214, 221 (5th Cir. 1973), cert. denied, 419 U.S. 931 (1974)
(holding that hearsay testimony of co-conspirators is admissible against the defendant, and
would be admissible even if it were proven that the defendant joined the conspiracy after the
declarations were made). The same principle was recognized by another Fifth Circuit decision
made during the survey period. United States v. Osgood, 794 F.2d 1087, 1093 (5th Cir. July),
cert. denied, __ U.S. __ , 107 S. Ct. 596, 93 L. Ed. 2d 596 (1986).

199. United States v. Badalamenti, 794 F.2d 821, 826-28 (2d Cir. 1986); United States v.
Balistrieri, 778 F.2d 1226, 1230-31 (7th Cir. 1985), cert. denied, -. U.S. __ , 106 S. Ct.
3284, 91 L. Ed. 2d 573 (1986); United States v. Heater, 689 F.2d 783, 788 (8th Cir. 1982).

200. United States v. Petrozziello, 548 F.2d 20, 23 (1st Cir. 1977). See also United States
v. Andrus, 775 F.2d 825, 835 (7th Cir. 1985) (holding a co-conspirator's testimony admissible
at pre-trial hearing based on grand jury testimony of a witness); United States v. Dunn, 758
F.2d 30, 39 (1st Cir. 1985) (ruling that tape recorded statements of a co-conspirator were
admissible under rule 803(d)(2)(E)).

201. See United States v. Badalamente, 794 F.2d 821, 826-28 (2d Cir. 1986) (containing a
thorough discussion and presentation of these cases).

202. Id. at 828. See J. WEISTEIN & M. BERGER, 4 WmisT'Nt's EViDENCE 801(d)(2)(E)[01],
at 801-248 (1987).

203. 799 F.2d at 990.
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described as having "been scrupulously observed by Federal Courts.' '2

Here, the Fifth Circuit found the statements to be "in furtherance"
of the conspiracy because they were made to gain Snodgrass' con-
fidence that Miller possessed both a source and the will to deal with
Snodgrass. 20

1 The Fifth Circuit's attitude toward the "in furtherance"
requirement is that "we must not apply the standard too strictly,
lest we defeat the purpose of the exception, ' ' 2

0
6 and the court's

reasoning herein concerning Miller's statements clearly conforms to
this standard.

2
0
7

An example of a statement that was found not to be in fur-
therance of the conspiracy occurred in United States v. Arroyo,2°

another drug case decided during the survey period. There, the
declarant conspirator stated to the witness:

When Jorge Arroyo left, Dan De La Garza stated to me that
he needed to communicate urgently with an agent of the D.E.A.
or with some person in the United States Embassy since he desired
to tell them that they should carry out an interception of Jorge
Arroyo before he arrived in Mexico because he, as soon as he
arrived there, was to carry out a communication. And that in
that case, it would be to tell someone that he, Daniel Steven De
La Garza, had fallen in Bogota.

With regards to that [cocaine] shipment, he stated to me that
it was a new system of transportation that had been discovered
some two months before ...

He stated that he has traveled in the company of Jorge
Arroyo and he did not comment that his passage, or that is that
of Jorge Arroyo and that of him, that is Daniel Steven De La
Garza, both had been purchased with his credit card, International
Diner's Club. ' 2

0
9

204. Krulewitch v. United States, 336 U.S. 440, 444, (1949); see also Wong Sun v. United
States, 371 U.S. 471, 490 (1963) (holding that an out of court statement, made after arrest,
was not admissible against a co-conspirator since it was not in furtherance of the crime).

205. 799 F.2d at 990 (citing United States v. McGuire, 608 F.2d 1028, 1033 (5th Cir. 1979)
(accepting a similar justification)).

206. 799 F.2d at 990 (quoting United States v. James, 510 F.2d 546, 549 (5th Cir. 1975),
cert. denied, 423 U.S. 855 (1976)).

207. Whether this standard conforms to the Supreme Court's desire for scrupulous obser-
vation of the requirement as stated in Krulewitch, 336 U.S. at 443-44 is a matter of opinion.

208. 805 F.2d 589 (5th Cir. Dec. 1986).
209. Id. at 595.
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The district court first overruled Arroyo's objection to the
statement and admitted it.210 Later, after deciding that the statement
was not made in furtherance of the conspiracy, the district court
instructed the jury to ignore it31I The government did not contest
the propriety of this instruction.212 However, the judge later relented
and granted a new trial on the basis that the error was harmful and
was not cured by the instruction. 213 This action was appealed by the
government, but the Fifth Circuit affirmed, commending the district
judge for his "thoughtful-and uncommon-decision to correct his
own error before we were required to do so. ''214

CONCLUSION

Most of the Fifth Circuit opinions on evidence during the current
period were routine and unnoteworthy. Probably the most conse-
quential case was United States v. Dotson,25 where the court required
more than an involvement in the investigation as a prerequisite to a
law enforcement officer's giving his opinion as to a defendant's and
a defendant's witness' character for truthfulness.2 1 6 This opinion
should chill the government's resort to this dubious practice in the
future.

The remainder of the noted cases represent thoughtful and
standard, yet flexible, applications of the various rules involved and
present no reason to give the court other than high marks for its
current performance.

210. Id. at 590.
211. Id.
212. Id. at 597.
213. Id.
214. Id. at 598-99.
215. 799 F.2d 189 (5th Cir. Sept. 1986).

216. See supra, notes 18-40 and accompanying text.
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