
EXPANDING THIRD PARTY LIABILITY FOR
ACCOUNTANTS; FINDING A MIDDLE GROUND: Blue Bell v.

Peat, Marwick, Mitchell & Co., 715 S.W.2d 408 (Tex. App.-
Dallas 1986, writ ref'd n.r.e.).

Peat, Marwick, Mitchell, and Company (PMM) was engaged to
audit the financial records of Myers Department Stores, Inc., a
Delaware corporation, and its Texas subsidiary corporations (referred
to collectively as "Myers") for the fiscal year ending February 1,
1981.' PMM presented to Myers seventy copies of combined financial
statements, 2 consolidated balance sheets,' and the accountant's report
on both of the statements. 4 Myers in turn furnished combined finan-
cial statements to Blue Bell, Inc., a creditor of Myers.5 Allegedly
relying on these statements, Blue Bell, a clothing manufacturer,
extended a substantial amount of credit to Myers. 6 When Myers filed
for bankruptcy, Blue Bell filed suit against PMM seeking damages
based on negligent misrepresentation, fraud, breach of warranty, and
breach of a fiduciary duty. 7 The trial court granted summary judg-
ment for PMM on all causes alleged by Blue Bell.' The Dallas Court
of Appeals reversed and remanded the negligent misrepresentation
claim and upheld summary judgment as to the other theories. 9 In so
doing, the court expanded the basis of an accountant's liability to
third parties 0 to include not only third parties who were actually

1. Blue Bell, Inc. v. Peat, Marwick, Mitchell & Co., 715 S.W.2d 408, 410 (Tex. App.-
Dallas 1986, writ ref'd n.r.e.).

2. Id. "A combined financial statement is the combination of the financial statements
of two or more companies with common ownership." Id. at 410 n.l.

3. Id. at 410. "A consolidated financial statement is the consolidation of the financial
statements of a parent company and one or more subsidiaries." Id. at 410 n.2.

4. Id. at 410.
5. Id.
6. Id.
7. Id.
8. Id. With regard to the negligent misrepresentation claim, Blue Bell claimed error on

the basis that PMM owed a legal duty to Blue Bell. Id. at 410-11.
9. Id. at 410. "

10. Id. at 412-13. Prior to this case, Texas had found liability only to known third party
users of financial statements as prescribed by the RESTATEMENT (SECOND) OF TORTS § 552. The
Restatement restricts liability to "the person or one of a limited group of persons for whose
benefit and guidance [the accountant] intends to supply the information or knows that the
recipient intends to supply it." RESTATEMENT (SEcoND) OF TORTS § 552(2)(a) (1977).
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known to the accountant, but also those who should have been
known, such as trade creditors."

I. THE DEVELOPMENT OF THIRD PARTY LIABILITY FOR NEGLIGENT

MISREPRESENTATION

A. The Origins of the Privity Requirement

The theory of third party liability for negligent misrepresentation
has its roots in the theory of products liability. Most discussions of
products liability begin with Winterbottom v. Wright,12 an early
English case which imposed a requirement of privity before a cause
of action existed for injuries caused by product malfunction.' 3 This
policy endured with few exceptions until 1916 when Justice Cardozo,
sitting on the New York Court of Appeals, eliminated the requirement
of privity in MacPherson v. Buick Motor Co.'4 Slowly the privity
requirement was eroded away until the concept of strict products
liability was established by Greenman v. Yuba Power Products, Inc.'5
In Greenman, the Supreme Court of California held a manufacturer
of a lathe strictly liable in tort when his product was placed on the
market with knowledge that the retail purchaser would rely on the
quality of the product's construction without thorough inspection,
and that product had a defect which caused injury to a human
being.16 The court explained that liability did not turn on contract
warranties but simply on the fact that the product should safely do
the jobs for which it was built. 17

B. The Privity Requirement as Applied in Negligent
Misrepresentation Cases

Although significant change had occurred in the approach to a
manufacturer's liability, the same principles were not as readily

11. 715 S.W.2d at 413.
12. 10 M&W 109, 152 Eng. Rep. 402 (1842).
13. Id. at 114-16, 152 Eng. Rep. at 405-06.
14. 217 N.Y. 382, 111 N.E. 1050 (1916).
15. 59 Cal. 2d 57, -, 377 P.2d 897, 900, 27 Cal. Rptr. 697, 700 (1963) (holding a

manufacturer liable to third persons "when an article he places on the market, knowing that
it is to be used without inspection for defects, proves to have a defect that causes injury to a
human being").

16. Id. at __, 377 P.2d at 900, 27 Cal. Rptr. at 700.
17. Id. at __, 377 P.2d at 901, 27 Cal. Rptr. at 700.
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applied when intangible economic interests were involved., 8 In the
1879 case of Savings Bank v. Ward,19 the United States Supreme
Court held that privity was required before liability would be imposed
on an attorney for negligence in his opinion.20 The Court in that
case distinguished the few cases which had begun to limit the privity
requirement by suggesting that those cases dealt with activities which
were inherently dangerous to human life.',

Although Texas courts have only recently addressed the issue of
privity when a third party seeks to hold an accountant liable for
mispresentation, privity has been a topic in other jurisdictions for
many years. The first case imposing third party liability for negligent
misrepresentation was Glanzer v. Shepard.2 2 In that case, Justice
Cardozo, speaking for the Court of Appeals of New York, held that
a public weigher should be liable to a third party who relied on the
erroneously stated weight of a quantity of beans that was the subject
of a sale. 23 Relying on MacPherson v. Buick Motor Co.,24 Cardozo
stated that "one who follows a common calling may come under a
duty to another whom he serves, though a third may give the order
to make the payment. '2 5 The court abolished the privity requirement
where the third party's reliance on a representation was not merely
an indirect consequence of a defendant's action but was to the
defendant's knowledge, the "end and aim of the transaction. '2 6

Although Glanzer provided a straightforward rule, the question
of liability was not so easily settled. Nine years later, the Court of
Appeals of New York, in Ultramares Corp. v. Touche,27 applied a
different rule for accountants. In that case, the accounting firm of
Touche, Niven & Co. certified the financial statements of its client,
Fred Stern & Co., Inc., knowing that third party lenders would likely
look to these financial statements in extending credit to the client.2 8

18. Wiener, Common Law Liability of the Certified Public Accountant for Negligent
Misrepresentation, 20 SAN DINGo L. REv. 233, 247 (1983).

19. 100 U.S. 195 (1879).
20. Id.
21. Id. at 202-03.
22. 233 N.Y. 236, 135 N.E. 275 (1922).
23. Id. at __, 135 N.E. at 277.
24. 217 N.Y. 382, 111 N.E. 1050 (1916).
25. 233 N.Y. at , 135 N.E. at 276.
26. Id. at , 135 N.E. at 275.
27. 255 N.Y. 170, 174 N.E. 441 (1931).
28. Id. at __, 174 N.E. at 442.
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Due to the negligence of the accountant in conducting the audit,
fraudulent manipulation of the books was not detected and the
audited company eventually declared bankruptcy. 29 In another Car-
dozo opinion, the court conceded the negligence of the accountants
but refused to find any duty to the third party lenders.30 Addressing
the social policy considerations, the court stated:

If liability for negligence exists, a thoughtless slip or blunder, the
failure to detect a theft or forgery beneath the cover of deceptive
entries, may expose accountants to a liability in an indeterminate
amount for an indeterminate time to an indeterminate class. The
hazards of a business conducted on these terms are so extreme as
to enkindle doubt whether a flaw may not exist in the implication
of a duty that exposes to these consequences. 31

The Ultramares court went on to distinguish the line of cases
that had allowed third parties to recover for products liability32 by
pointing out that the instant case involved not a physical force
launched into the stream of commerce but instead only a "circulation
of a thought or a release of the explosive power resident in words." 33

In distinguishing its earlier Glanzer opinion, the court said that
Glanzer had involved the giving of a certificate to another which was
the end aim of the transaction, not merely one possibility among
many.34 Therefore, Cardozo reasoned that the Glanzer case involved
very nearly a situation of privity if it was not in fact actual privity.3 5

The first significant step toward imposing third party liability
against accountants was taken in Fischer v. Kletz1 6 In that case, an
accountant failed to disclose errors found after the release of certified
financial reports.3 7 The United States District Court for the Southern
District of New York stated that "good faith and common honesty"
imposed a duty to disclose on the accountant even though he was

29. Id. at __, 174 N.E. at 442-43.

30. Id. at __, 174 N.E. at 447.

31. Id. at __, 174 N.E. at 444.
32. It was this same court which wrote MacPherson v. Buick Motor Co., 217 N.Y. 382,

111 N.E. 1050 (1916) (automobile manufacturer liable to anyone who could foreseeably have
been injured by its product).

33. Id. at __, 174 N.E. at 445.

34. Id. at __, 174 N.E. at 445.

35. Id. at __, 174 N.E. at 446.

36. 266 F. Supp. 180 (S.D.N.Y. 1967).
37. Id. at 183.
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not in privity with the investors.38 The court concluded that a breach
of this duty might support a claim by third parties.3 9

In another leading case, Rusch Factors, Inc. v. Levin,40 the
Federal District Court in Rhode Island rather soundly criticized the
wisdom of the social utility rationale used in Ultramares4l and im-
posed liability to a known user of financial statements. 42 In addressing
the Ultramares case, the court stated that public policy considerations
were not supported by the Cardozo rationale. 43 The court reasoned
that the ability of the accounting profession to secure insurance,
thereby spreading the risk among many rather than leaving one
individual with the full burden, supported the imposition of third
party liability on accountants." Furthermore, the court felt that such
liability would encourage more care on the part of the accountant. 45

However, it is important to note that the court distinguished Rusch
Factors from Ultramares on the grounds that the accountant in
Rusch Factors had actual knowledge that third parties would rely on
his product."6 Therefore, the court classified the case in the same
category as Glanzer and limited accountant liability to known users. 47

More recently, cases have adopted a much broader duty for
accountants by holding them liable to any reasonably foreseeable
user as opposed to an actually foreseen user. In H. Rosenblum, Inc.
v. Adler,4

1 the New Jersey Supreme Court found an accounting firm

38. Id. at 188.
39. Id. at 197.
40. 284 F. Supp. 85 (D.R.I. 1968).
41. In Ultramares, Cardozo reasoned that a social utility policy justified restricted third

party liability for accountants. He voiced concern about what he called "indeterminate liabilty."
Ultramares, 255 N.Y. at __ , 174 N.E. at 444-48. This reasoning has been strongly criticized
in recent years. See generally Wiener, Common Law Liability of the Certified Public Accountant
for Negligent Misrepresentation, 20 SAN DIEGO L. REV. 233 (1983) (citing social, economic,
and legal considerations in support of expanded liability); Note, Accountant's Liability for
Negligence-A Contemporary Approach for a Modern Profession, 48 FORDHAM L. REV. 401
(1979) (examining accounting standards, policy considerations, and products liability law to
conclude that accountants should be liable to third parties); Note, Public Accountants and
Attorneys: Negligence and the Third Party, 47 NOTRE DAME L. REv. 588 (1972) (arguing that
even an expanded liability to foreseen limited classes is not sufficient).

42. 284 F. Supp. at 92-93.
43. Id. at 90-91.
44. Id. at 91.
45. Id.
46. Id.
47. Id.
48. 93 N.J. 324, 461 A.2d 138 (1983).
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liable to investors who had relied on negligently audited financial
statements. 49 The financial statements induced the investors to take
certain stock as consideration for the sale of their business to the
audited company. 0 , Although there was no privity and the accountant
had no specific knowledge that the investors would rely on the audit,
the court held that public policy supported extending liability to
reasonably foreseeable users.5 However, the court did limit that class
to include only those users who received the information directly
from the audited company pursuant to a proper company purpose.,2

In expanding liability, the Adler court addressed what it saw as
inconsistencies between the rule of liability for products and the rule
of liability for negligent opinions. 3 The court also extensively ad-
dressed the expanding function of the accountant in the modern
business setting and found that the accountant no longer served
management primarily, but rather served the general public . 4

The Supreme Court of Wisconsin in Citizens State Bank v.
Timm, Schmidt & Co., 5 similary rejected the Restatement (Second)
of Torts 6 (Restatement) standard which imposes liability only in the
case of certain limited third parties. 7 Although the court felt that
the exact extent of liability should be based on numerous policy
considerations, after examination of the facts of the case, the court
clearly believed that some liability beyond known third parties should
be imposed.58

49. Id. at _ , 461 A.2d at 153.
50. Id. at , 461 A.2d at 140.
51. Id. at __, 461 A.2d at 153. In support of expanded liability the court stated that

losses would be shifted from the innocent creditor or investor to the one responsbile for the
loss who could in turn spread the loss to all customers or purchase insurance to cover such
losses. The court also believed such liability would elevate the precautionary measures taken
by the accountant thereby increasing the quality of the product. Id. at , 461 A.2d at 151-
53; see also commentators cited supra note 41 (favoring expanded liability).

52. 93 N.J. at -, 461 A.2d at 153. The court declined to extend the duty to investors
who did not receive the information from the audited company pursuant to a proper company
purpose. Id. at ., 461 A.2d at 152.

53. Id. at _ , 461 A.2d at 145-47.
54. Id. at ,461 A.2d at 147-51.
55. 113 Wis. 2d 376, 335 N.W.2d 361 (1983).
56. RESTATEMENT (SEcoND) OF TORTS § 552 (1977); see infra note 73.
57. 113 Wis. 2d at __ , 335 N.W.2d at 366. ("The Restatement's statement of limiting

liability to certain third parties is too restrictive a statement of policy factors for this Court
to adopt.").

58. Id.
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In a recent case, California, which had already applied an
expanded liability to other professions,59 held in International Mort-
gage Co. v. John P. Butler Accounting Corp.60 that an accountant
was liable to third party users of its audit report even though there
was no knowledge of the use or even that the financial information
had been passed to another party. 6

1 The court rejected the "end
aim" rationale of Glanzer and Ultramares as well as the limited class
liability of the Restatement.62 Concluding that "it is only reasonable
that the same criteria govern the imposition of negligence liability,
regardless of the defendant's profession, ' 63 the court held that a
reasonable foreseeability standard would not be prejudicial to an
accountant if applied where the entity for whom the audit was made
used it for a proper business purpose. 64

Despite the fact that the leading edge of the law seemed to be
directed toward expanded liability for accountants, New York has
continued to follow the rule established in Ultramares. In Credit
Alliance Corp. v. Arthur Anderson & Co.,65 the New York Court of
Appeals recognized a trend away from a privity requirement yet
refused to follow such a path. The court established a three-part test
requiring not only knowledge of a third party's intended use but also
some conduct on the accountant's part linking him to the third party
and evidencing an understanding of that party's reliance. 66 New York
rejected the policy arguments raised by the proponents of expanded
liability preferring instead to follow those who raised the specter of
financial ruin and unavailability of professional liability insurance. 67

In so ruling, the court attempted to reconcile some of its intervening
opinions which had seemed to lean away from Ultramares.61

59. Heyer v. Flaig, 70 Cal. 2d 223, 449 P.2d 161, 74 Cal. Rptr. 225 (1969) (attorney);
Biakanja v. Irving, 49 Cal. 2d 647, 320 P.2d 16 (1958) (notary public).

60. 177 Cal. App. 3d 806, 223 Cal. Rptr. 218 (Cal. Ct. App. 1986).
61. Id. at 810, 223 Cal. Rptr. at 220.
62. Id. at 819-20, 223 Cal. Rptr. at 226-27.
63. Id.
64. Id.
65. 65 N.Y.2d 536, 483 N.E.2d 110, 493 N.Y.S.2d 435 (1985).
66. Id. at 551, 483 N.E.2d at 118, 493 N.Y.S.2d at 443.
67. Id. at 553, 483 N.E.2d at 119, 493 N.Y.S.2d at 444.
68. Id. at 545-46, 483 N.E.2d at 114-15, 493 N.Y.S.2d at 439-40. For a more thorough

discussion of the Credit Alliance case and the history of accountant's liability see Note, New
York Upholds Ultramares and Delineates Three-Part Test Which Noncontractual Parties Must
Satisfy to Hold Accountants Liable in Negligence: Credit Alliance Corp. v. Arthur Andersen
& Co., 17 TEX. TECH L. REv. 1025 (1986).
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C. The Texas Approach

Although other jurisdictions had long been debating the removal
of the privity requirement from negligent misrepresentation cases, 69

the seminal Texas case adopting third party liability was the 1971
case of Shatterproof Glass Corp. v. James.70 Noting a strong trend
toward abolishing the privity requirement in other jurisdictions, the
court held that an accountant was liable to third parties who detri-
mentally relied on financial statements negligently prepared or audited
by an accountant for his client. 7' In its discussion, the court noted
the possibility of extending a broad duty to all foreseeable users,
much like the duty on the part of a products manufacturer in products
liability cases. 72 However, the court based its decision on the then
tentative draft of the Restatement (Second) of Torts73 which applied
a duty only to a limited class of known third party users. 74 Since the
accountant in Shatterproof Glass was aware of the intended users,
the facts fell within the prescribed duty under the Restatement.75

In an analogous factual setting, the Dallas Court of Appeals in
Cook Consultants, Inc. v. Larson,76 imposed third party liability on

69. See Glanzer v. Shepard, 233 N.Y. 236, 135 N.E. 275 (1922) (one of the earliest cases
finding third party liability on the part of a public weigher).

70. 466 S.W.2d 873 (Tex. Civ. App.-Fort Worth 1971, writ ref'd n.r.e.).
71. Id. at 880.
72. Id. at 879.
73. RESTATEMENT (SECOND) OF TORTS § 552 (1977) states:

(1) One who, in the course of his business, profession or employment or in any
other transaction in which he has a pecuniary interest, supplies false information
for the guidance of others in their business transactions, is subject to liability for
pecuniary loss caused to them by their justifiable reliance upon the information, if
he fails to exercise reasonable care or competence in obtaining or communicating
the information.

(2) Except as stated in Subsection (3), the liability stated in Subsection (1) is limited to loss
suffered

(a) by the persons or one of a limited group of persons for whose benefit and guidance he
intends to supply the information or knows that the recipient intends to supply it;
and

(b) through reliance upon it in a transaction that he intends the information to influence or
knows that the recipient so intends or in a substantially similar transaction.

(3) The liability of one who is under a public duty to give the information extends to loss
suffered by any of the class of persons for whose benefit the duty is created in any
of the transactions in which it is intended to protect them.

74. 466 S.W.2d at 879; see RESTATEMENT (SECOND) OF TORTS § 522 comment-h, illustration
10 (1977); cf. Rosenthal v. Blum, 529 S.W.2d 102 (Tex. Civ. App.-Waco 1975, writ ref'd
n.r.e.) (allowing third party recovery from a doctor based on negligent misrepresentation).

75. 466 S.W.2d at 878.
76. 700 S.W.2d 231 (Tex. App.-Dallas 1985, writ ref'd n.r.e.).
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a surveyor for an inaccurate survey conducted for a builder.17 This
survey later resulted in damage to an owner of the home erected on
the surveyed site. 78 In allowing the owner to seek recovery against
the surveyor, the court explained that liability may be imposed by
law irrespective of privity of contract. 79 Like the situation in Shat-
terproof Glass, the facts of Cook Consultants indicated that the
surveyor knew that the owner of the home would rely on his survey.8 0

Therefore, the court found that the limited class set out in Shatter-
proof Glass was present.

Although it would appear that the Shatterproof Glass case would
apply to anyone issuing a professional opinion, cases involving at-
torneys have not followed the pattern of abolishing privity require-
ments. 82 In Bell v. Manning,83 the Tyler Court of Civil Appeals
refused to apply third party liability to an attorney. 84 While noting
that Shatterproof Glass had been applied to professionals such as
accountants and doctors, the court cited an absence of any cases
holding attorneys liable without privity of contract. 85 This decision
was followed by First Municipal Leasing Corp. v. Blankenship, Potts,
Aikman, Hagin and Stewart 6 where the Dallas Court of Appeals
once again refused to impose liability on an attorney who issued an
incorrect opinion as to the validity of a contract, knowing that a
third party would rely on his opinion. 87

II. FINDING A MIDDLE GROUND IN TEXAS

In Blue Bell, Inc. v. Peat, Marwick, Mitchell & Co. ,88 Blue Bell,
Inc., brought suit against an accounting firm for negligent misrepre-

77. Id. at 231.
78. Id. at 233.
79. Id. at 234.
80. Id. at 236.
81. Id. at 235-36.
82. See Bryan & Amidei v. Law, 435 S.W.2d 587 (Tex. Civ. App.-Fort Worth 1968, no

writ); Citizens' Nat'l Bank of Cameron v. Morrison, 50 S.W.2d 346 (Tex. Civ. App.-Austin
1932, no writ).

83. 613 S.W.2d 335 (Tex. Civ. App.-Tyler 1981, writ ref'd n.r.e.).
84. Id. at 339.
85. Id. at 338.
86. 648 S.W.2d 410 (Tex. App.-Dallas 1983, writ ref'd n.r.e.).
87. Id. at 412-13.
88. 715 S.W.2d 408 (Tex. App.-Dallas 1986, writ ref'd n.r.e.).
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sentation, fraud, breach of warranty and breach of fiduciary duty. 9

Blue Bell, Inc. had extended credit to the audited company, Myers
Department Stores, based on allegedly inaccurate financial statements
which were prepared by the defendant accounting firm. 90 The Dallas
Court of Appeals reversed summary judgment for the accountant as
to the negligent misrepresentation cause of action. 91 In so doing, the
court applied a duty somewhat broader than the Restatement standard
while declining to go so far as a general foreseeability standard. 9

Although the case was before the appellate court on review of
the trial court's grant of summary judgment and, therefore, was not
decided on its merits, the holding is significant because, for the first
time, a Texas court announced its approval of third party liability
for accountants beyond the requirement of actual knowledge of third
party reliance set forth in Shatterproof Glass Corp. v. James.93

Perhaps even more important is the fact that the court applied a
middle ground test. 94

A. The Business Practices Test

While the Blue Bell court recognized a growing trend toward a
foreseeability standard and found such reasoning "persuasive," it

89. Id. at 410.
90. Id.
91. Id. at 411.
92. Id. at 412. The court said "[alIthough we need not go so far today as to adopt the

broad standard of foreseeability . . . we conclude that the apparent attempt in comment h.
under this section [Restatement § 522] to limit the class of third parties who may recover to
those actually and specifically known by the defendant is too artificial a distinction." Id.

93. Id. (The court held that, "if, under current business practices and the circumstances
of that case, an accountant . . . knows or should know [emphasis by the court] that such
statements will be relied upon by a limited class of persons, the accountant may be liable .... ").
In reaching this conclusion, the court expressly broadened the duty beyond that found in
Shatterproof Glass, 466 S.W.2d 873 (Tex. Civ. App.-Fort Worth 1971, writ ref'd n.r.e.)
(adopting the Restatement standard which invoked a duty only when one making a represen-
tation intended the information to reach a particular person or group). Id.

94. 715 S.W.2d at 412. Compare some jurisdictions which have placed professionals on
the same level with manufacturers by finding that a duty is owed to the general public. See
e.g., International Mortgage Co. v. John P. Butler Accountancy Corp., 177 Cal. App. 3d
806, 223 Cal. Rptr. 218 (Cal. Ct. App. 1986) (referring to products liability cases and applying
duty to reasonably foreseeable users, the court said, "[it is only reasonable that the same
judicial criteria govern the imposition of negligence liability regardless of the defendant's
profession."); Citizens State Bank v. Timm, Schmidt & Co., 113 Wis. 2d 376, 335 N.W.2d
361 (1983) (finding the Restatement's limitation of liability to certain third parties too
restrictive); H. Rosenblum, Inc. v. Adler, 93 N.J. 324, 461 A.2d 138 (1983) (extending
accountant's liability to include unforeseen but reasonably foreseeable investors).
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declined to adopt such a standard. 95 Apparently, the facts of the case
did not lend the court a vehicle with' which to extend the doctrine
so far at this time. 96 In Blue Bell, the plaintiff was a trade creditor
of the accountant's client. 97 Although the accountantwas not actually
aware that its audit reports were being presented to creditors, the
court found that in the normal course of business it would be
customary for a company to present its financial statements to third
party creditors. 98 This conclusion, supported by the fact that the
defendant prepared seventy copies of its report, lead the court to
find that the accountants should have known of such a use. 99 The
court held that "to allow liability to turn on the fortuitous occurrence
that the accountant's client specifically mentions a person or class
of persons who are to receive the reports, when the accountant may
have that same knowledge as a matter of business practice, is too
tenuous a distinction. . ... ,00 The new rule applied by the court
imposes liability when "under current business practices and the
circumstances of that case, an accountant . . . knows or should know
that such statements will be relied upon by a limited class of per-
sons. . . .''101

The Blue Bell decision recognizes a broader duty for accountants
than previously applied by Texas courts. 0 2 The Shatterproof Glass
case referred extensively to cases and commentators who supported
a broad foreseeability standard; 103 however, it is important to note
that the court's final holding in Shatterproof Glass relied solely upon
the Restatement standard of duty to known third parties.3 4 If the
Blue Bell court had relied on such a standard, the defendant would
very likely fall outside the area of liability since there was a question
of whether the firm was specifically aware of the plaintiff's intended
use. 105 Recognizing the limitation of the Shatterproof Glass case, the
Blue Bell court desired a slightly expanded duty while reserving the

95. 715 S.W.2d at 412.
96. Id.
97. Id. at 410.
98. Id. at 413.
99. Id.

100. Id. at 412.
101. Id.
102. Id. at 412-14.
103. 466 S.W.2d at 878-79.
104. Id. at 879-80.
105. 715 S.W.2d at 412.
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possibility of the wide open foreseeability test for the future. 1°6

B. Analyzing the Rationale

At this time it is uncertain just how much liability has been
imposed on accountants. How far does the "should know" language
of the court's holding extend the accountant's duty? The court seems
to favor a case-by-case development using a balancing test similar to
that used by the California court in Biakanja v. Irving,10 7 which
would take into consideration the special facts of each situation as
well as the public policy considerations. °8

Although the Supreme Court of Texas refused to hear an appeal
citing no reversable error, Blue Bell stands as an important signal of
probable change in the law concerning accountant's liability. The
Blue Bell decision may also have important ramifications for other
professions. The court stated in dictum, "we doubt the wisdom of
continuing to apply different standards for determining the liability
of different professionals. ... "19 Although the court declined to
specifically overturn its prior decisions in First Municipal Leasing, it
appears that future cases involving other professionals may follow
the Blue Bell case. I" 0 However, the San Antonio Court of Appeals
failed to apply this rationale in Berry v. Dodson, Nunley & Taylor,
P.C.,"' in which an attorney was sued by the intended beneficiary
of a will for negligence in preparation of the will. 1 2 That court failed
to mention Blue Bell and based its decision on earlier Texas cases,
including First Municipal Leasing, which required actual privity for
attorney liability."'

106. Id. The court in Blue Bell stated "although we find the reasoning of the cases and
commentators urging adoption of the foreseeability test persuasive, we need not decide whether
that test should be adopted in this case." Id.

107. 49 Cal. 2d 647, 320 P.2d 16 (1958). The court said that "[t]he determination whether
in a specific case the defendant will be held liable to a third person not in privity is a matter
of policy and involves the balancing of various factors, among which are the extent to which
the transaction was intended to affect the plaintiff, the foreseeability of harm to him, the
degree of certainty that the plaintiff suffered injury, the closeness of the connection between
the defendant's conduct and the injury suffered, the moral blame attached to the defendant's
conduct, and the policy of preventing future harm. Id. at -, 320 P.2d at 19.

108. 715 S.W.2d at 413.
109. Id. at 413.
110. Id.
111. 717 S.W.2d 716 (Tex. App.-San Antonio 1986, writ dism'd by agr.).
112. Id. at 717.
113. Id. at 718 (citing First Municipal Leasing Corp. v. Blankenship, Potts, Aikman, Hagin
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Texas appears to have reached the proverbial crossroads on this
issue and must decide whether to follow the lead of the more
progressive jurisdictions in adopting some form of expanded duty
for professionals. The apparent conflict among the courts of appeals
is an invitation for the Supreme Court of Texas to rule on this topic.
Although a writ of error was granted in the Berry case, a settlement
agreement was entered into by the parties and the original opinion
was set aside thereby avoiding a decision by the supreme court.
Whichever way the court moves, there does not appear to be any
rational basis for perpetuating a distinction between attorneys and
other professionals. Therefore, the new standard established in Blue
Bell may have an even greater effect than that which is apparent on
its face.

While it is time to impose some form of expanded liability, it
does not seem wise to adopt a broad foreseeability standard. Two
important factors support a distinction between manufacturers and
service professionals. First, the manufacturer is putting an instrument
of known potential danger into the stream of commerce and in most
cases he knows what classes of people are threatened by his product.
For example, the power tool manufacturer in Greenman knew that
his product could injure users and bystanders. On the other hand,
the professional quite often has no idea who might eventually receive
his product and claim reliance on its content. Secondly, and more
importantly, the injury from a manufacturer's product can more
easily be traced to the defective product. If a person could recover
from the accountant or attorney, it would be very easy to claim that
there was reliance on the professional's opinion which resulted in
injury. This would invite unfounded and even fraudulent claims
against professionals whose opinions were not the real basis for the
plaintiff's business decision. Even if the accountant's financial state-
ments or the lawyer's legal opinions were read, there would remain
a strong possibility that they were not properly interpreted or under-
stood. The end result would be that professionals would be subject
to unnecessary legal battles. The far better rule seems to be the
middle ground standard of duty imposed by Blue Bell. Even the

& Stewart, 648 S.W.2d 410, 413 (Tex. App.-Dallas 1983, writ ref'd n.r.e.); Bell v. Manning,
613 S.W.2d 335, 339 (Tex. Civ. App.-Tyler 1981, writ ref'd n.r.e.); Bryan & Amidei v. Law,
435 S.W.2d 587, 593 (Tex. Civ. App.-Fort Worth 1968, no writ); and Traders & General
Ins. Co. v. Keith, 107 S.W.2d 710, 713 (Tex. Civ. App.-Amarillo 1937, writ dism'd)).
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liability imposed in a Blue Bell type standard should arise only after
a very strong showing of reliance by the claimant.

If the Texas courts continue in this direction of expanded liability
for professionals, the end result should benefit the professions. The
prophesied doom of the accounting and legal professions has not
come to pass in those jurisdictions which have applied such liability. 1 4

In fact, the result for accountants has been a reevaluation of their
code of responsibilities and a renewed interest in obtaining quality
members and in policing their own ranks." 5 The imposition of such
liability should cause each professional to stop and evaluate his own
work and exercise more caution, thereby increasing the quality of
the product to the general public. These same arguments were es-
poused by the courts when they imposed product liability on man-
ufacturers.11 6 The results were not catastrophic to American business
and the extended liability probably has greatly increased the safety
of products put into the stream of commerce. It is time for the
Texas courts to hold all professionals to the same heightened standard
of care by abolishing or restricting application of the privity require-
ment.

C. The Effect on Other Professions

As noted earlier, the Blue Bell decision may have important
ramifications for other professions." 7 Although earlier Texas cases
have imposed third party liability upon surveyors," 8 Texas has never
held such liability applicable to attorneys. While the Blue Bell court
declined to overturn its First Municipal Leasing decision concerning

114. See Wiener, Common Law Liability of the Certified Public Accountant for Negligent
Misrepresentation, 20 SAN DIEGO L. REV. 233 (1983).

115. The American Institute of Certified Public Accountants (AICPA) has countered
criticism in recent years by instituting mandatory continuing education requirements along with
voluntary peer review systems. Most recently, the AICPA proposed significant revisions to its
code of ethics to better serve the modern function of the accountant. AMERcA INSTITUTE OF
CERTIFIED PUBLIC ACCOUNTANTS, RESTRUCTURING PROFESSIONAL STANDARDS To ACHIEVE

PROFESSIONAL EXCELLENCE IN A CHANGING ENVIRONMENT (1986).

116. See generally Winterbottom v. Wright, 10 M&W 109, 152 Eng. Rep. 402 (1842) (Chief

Baron Lord Abinger said, "Unless we confine the operation of such contracts as this to the

parties who entered into them the most absurd and outrageous consequences, to which I can

see no limit, would ensue.").
117. See supra text accompanying notes 109-113.

118. See Cook Consultants, Inc. v. Larson, 700 S.W.2d 231 (Tex. App.-Dallas 1985, writ

ref'd n.r.e.).
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attorneys, its opinion stated, "we doubt the wisdom of continuing
to apply different standards for determining the liability of different
professionals .... "119

If the Texas courts move toward the Blue Bell standard, it does
not seem possible to distinguish between professions in any rational
manner. The standard which is imposed upon accountants certainly
would fit attorneys as well, for their professions require similar levels
of expertise, care, and foresight. Only a moment's thought is required
to envision many products of the attorney which may be subject to
the same third party reliance as the auditor's financial reports. The
lawyer's opinion on the title to land, on compliance with statutes,
or on issuance of a security could easily be read by third parties.

Although the situation probably arises much less frequently,
even the physician could find himself liable under the Blue Bell
standard. If the doctor examines his patient and pronounces him
physically fit when in reality there is some undiscovered illness, it is
quite possible that the doctor will be liable to a third party insurer
who relies on the representation.

D. Subsequent Developments

Subsequent to Blue Bell, two significant cases have arisen which
relate to the area of professional liability. First, the San Antonio Court
of Appeals in Berry v. Dodson, Nunley & Taylor, P.C. , '2 continued
the privity requirement when attorneys are involved. In that case,
an attorney was sued by the intended beneficiaries of a will.' 21

The attorney had been asked by the decedent to prepare a new will.' 22

Although the testator was near death, the attorney failed to get a
new will executed before the testator's death, a period of approxi-
mately sixty days. 2

1

The Texas Supreme Court granted a writ of error, but before
the case was heard, the parties settled, the writ was dismissed by
agreement, and the original judgment was set aside. 2 4 Since the

119. 715 S.W.2d at 413.
120. 717 S.W.2d 716 (Tex. App.-San Antonio 1986), judgmt set aside by 729 S.W.2d 690

(Tex. 1987).
121. Id. at 717.
122. Id.
123. Id.
124. Berry v. Dodson, Nunley & Taylor, P.C., 729 S.W.2d 690 (Tex. 1987).
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opinion of the court of appeals addressed only the issue of the trial
court's grant of summary judgment due to a lack of privity, it can
be presumed that the Texas Supreme Court had some doubt about
the continuing validity of the privity requirement. Given the fact that
the Texas Supreme Court denied writ of error in Blue Bell because
of no reversable error when the privity rule was abolished, and then
granted writ of error when the privity rule was upheld, it appears
that the court may have intended to criticize Berry.

The Berry case raises an additional question since it involved a
failure to act as opposed to an affirmative act by the attorney. Will
the expansion of third party liability apply to such inaction as well
as to affirmative acts? Logically, it seems that the same rule should
apply, but the difficulty of showing reliance by the third party
severely limits such cases.

The next significant case in the area was Melody Home Manu-
facturing Co. v. Barnes.125 The case involved an action under the
Texas Deceptive Trade Practices Act (DTPA)126 against Melody Home
Manufacturing Company for breach of an implied warranty.127 Re-
pairmen from Melody Home had failed to correct a defect in the
home and had created additional damages. 128 In dictum, the court
said that all services, including professional services, carried an
implied warranty that such services would be performed in a work-
manlike manner. 29 Breach of this warranty will subject the service
provider to an action under the DTPA. 30

Although the Melody Home language was dictum, it is clear
evidence of the court's desire to expand professional liability. When
the case is considered together with Blue Bell, it is evident that
expanded liability is being imposed on professionals. The extent of
this liability is still to be seen. One interesting question now is
whether the implied warranty liability of Melody Home will be
available to third party users by applying a Blue Bell type rationale.
A misrepresentation certainly seems to be a breach of the implied
warranty of workmanlike performance. Therefore, the DTPA action

125. 30 Tex. Sup. Ct. J. 489 (June 20, 1987).
126. TEX. Bus. & COM. CODE ANN. §§ 17.41-17.63 (Vernon Supp. 1987).
127. 30 Tex. Sup. Ct. J. at 489.
128. Id.
129. Id. at 491.
130. TEX. Bus. & CoM. CODE ANN. § 17.50(a)(2) (Vernon Supp. 1987).
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would, at first glance, appear to be available. However, this result
probably stretches the DTPA beyond its original purpose.

III. CONCLUSION

Blue Bell v. Peat Marwick Mitchell & Co.,' 3' is the first Texas
case to expand accountant liability to third parties since 1971. Going
beyond the Restatement test adopted by Shatterproof Glass Corp. v.
James,' the court applied liability where the accountant should have
foreseen third party reliance on information prepared by the firm.
Such liability will apparently be determined using a case-by-case
policy balancing approach. This is a significant step toward the
national trend recognizing increased third party liability of profes-
sionals.

Although it remains to be seen just how far the courts will take
this new standard, it is quite possible that Texas will eventually move
to the reasonably foreseeable user standard of duty adopted in other
jurisdictions. While the decision in Blue Bell applied specifically to
accountants, all professionals would be well advised to reevaluate
the performance of their professional obligations, as the rationale
should apply equally well to doctors, lawyers, and other professionals.

James J. Elliott

131. 715 S.W.2d 408 (Tex. App.-Dallas 1986, writ ref'd n.r.e)
132. 466 S.W.2d 873 (Tex. Civ. App.-Fort Worth 1971, writ ref'd n.r.e.). See supra notes

70-75 and accompanying text.




