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INTRODUCTION

Grants of certiorari, rehearings en banc, and reversals were
litmus test designators for the Fifth Circuit Court of Appeals' most
significant decisions concerning jurisdiction. Illustrative was a major
personal jurisdiction decision rendered in Point Landing, Inc. v.
Omni Capital International, Ltd.' The court en banc held that there
is no federal common law of amenability to personal jurisdiction
and that in the absence of express authority in a federal statute, the
federal court is limited under the Federal Rules of Civil Procedure
to the reach of the state long arm statute. 2 The Supreme Court
affirmed the Fifth Circuit.'

The Fifth Circuit also heard en banc two important cases defining
the practice relative to powers of a United States magistrate. In
Archie v. Christian,4 the court held that in spite of Article III

1. 795 F.2d 415 (5th Cir. Aug. 1986) (en banc) (per curiam), aff'd, -U.S.
108 S. Ct. 404, .L. Ed. 2d -(1987).

2. Id. at 426.
3. - U.S. - , 108 S. Ct. 404, L. Ed. 2d -(1987).
4. 808 F.2d 1132 (5th Cir. Feb. 1987) (en banc), aff'd as modified, 812 F.2d 250 (5th

Cir. Mar. 1987).
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concerns, failure to obtain written consent of the parties to the
magistrate's presiding at a jury trial did not invalidate the judgment.'
The court has since decided that the district court may grant the
magistrate power to select the jury in a criminal case.6

In In Re Air Crash Disaster Near New Orleans,7 involving
wrongful death claims on behalf of Uruguyan passengers, the court
heard en banc whether federal or state principles of forum non
conveniens and applicable law precluded a Louisiana trial court from
applying Louisiana law.'

In a highly significant area of abstention, a panel of the court
also decided that Burfurd and Yonger type abstention apply in federal
court challenges to state regulation based upon the preemptive effect
of a congressional statute.9 In addition to these cases, the Fifth
Circuit rendered other significant decisions reversing district courts
by limiting pendent and federal "arising under" jurisdiction, applying
the eleventh amendment, and restricting other areas of specific federal
subject matter jurisdiction such as civil rights.

Federal jurisdiction is a seamless tapestry. The main patterns
present a constant power struggle between feast or famine for the
federal judiciary and the correlative consequence for state courts and
Congress. The same theme reappears in many conceptual forms-
often most visibly as arising under jurisdiction, then more subtly as
abstention or pendent jurisdiction, and sometimes as applicable law
or other related doctrines. Cutting the whole fabric into parts for
analysis destroys the pattern. Nevertheless, microscopic focus on each
thread is necessary to appreciate the grand design of federalism being
woven by the court.

This survey discusses civil matters generally categorized by se-
quential section number of the judicial code applicable in the district
court. However, general federal question and specific federal question
jurisdiction cases are often treated together. When a case involved

5. Id. at 1137.
6. United States v. Ford, 824 F.2d 1430 (5th Cir. Aug. 1987) (en banc), petition for

cert. filed, No. 86-1892 (Sept. 25, 1987).
7. 821 F.2d 1147 (5th Cir. July 1987) (en banc).
8. Id. at 1150. The opinion also decided a number of other significant issues concerning

application of maritime law, the Warsaw Convention, and damages law.
9. New Orleans Public Serv. v. City of New Orleans, 798 F.2d 858 (5th Cir. Sept. 1986),

cert. denied, - U.S. , 107 S. Ct. 1910, 95 L. Ed. 2d 515 (1987) (relying on Burford
v. Sun Oil Co., 319 U.S. 315 (1943) and Younger v. Harris, 401 U.S. 37 (1971)).
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multiple jurisdictional points, the case has been discussed under the
most significant point. Attempts have been made to cross reference
that treatment where other headings appear. A number of cases fit
no particular code section number and have been treated at the end,
along with jurisdiction in the court of appeals. This survey is not
exhaustive, but does attempt to capture the most significant non-
routine applications of jurisdictional principles.

It is important to note that opinions frequently agreed with the
results reached by the district court, but drew the difficult distinction
between dismissal on the merits and dismissed for lack of jurisdiction.
In a number of these cases, the district court based the dismissal on
lack of jurisdiction, but the court of appeals based the dismissal
under Bell v. Hood'0 on the merits of the absence of a federal claim."
Conversely, in other cases, the district court based the dismissal on
the merits, and the Fifth Circuit based the dismissal on lack of
jurisdiction. 2 The distinction remains practically important because
of the consequences in relation to pendent jurisdiction over state
claims and the res judicata impact as to any subsequent filings in
state court. In theory, a dismissal for lack of jurisdiction is not res
judicata, whereas a dismissal for failure to state a federal claim is
res judicata at least as to the claim pleaded. 3

The court showed an active willingness to impose monetary
sanctions on both parties and attorneys for what it considered friv-
olous filings in both the district and appellate court, particularly in
civil rights cases. '4 The court also showed a willingness to use the
new state certification statutes. 5

10. 327 U.S. 678 (1945). Chief Justice Rehnquist thinks the three-tiered approach of Bell
v. Hood should be re-examined. Yazoo County Indus. Dev. Corp. v. Suthoff, 454 U.S. 1157
(1982) (Rehnquist, J., dissenting from denial of certiorari).

II. See infra notes 147-60, 336-51 and accompanying text.
12. See, e.g., infra notes 43-49 and accompanying text.
13. Federated Dep't Stores v. Moitie, 452 U.S. 394, 399 n.3 (1985).
14. See, e.g., Gipson v. Rosenberg, 797 F.2d 224 (5th Cir. Aug. 1986), cert. denied, -

U.S. , 107 S. Ct. 1633, 95 L. Ed. 2d 206 (1987) (awarding double costs and attorneys'
fees in context of a frivolous pro se section 1983 claim); see also Thomas v. Capital Sec.
Serv., 812 F.2d 984 (determining that denial of attorneys' fees under either 28 U.S.C. § 1927
is committed to court's discretion), reh'g en banc granted, 822 F.2d 511 (5th Cir. July 1987).

15. See, e.g., Petroleum Helicopters, Inc. v. Avco Corp., 804 F.2d 1367 (5th Cir. Dec.
1986) (certifying question to Louisiana Supreme Court under long arm statute). In Lucas v.
United States, 807 F.2d 414 (5th Cir. Dec. 1986), Judge Higginbotham presented an important
essay on cooperative federalism applying Erie principles to the new Texas certification statute.
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I. JURISDICTION OVER THE PERSON

A. No Federal Common Law of Amenability

To be or not to be, that is the question for the federal common
law. As for amenability to personal jurisdiction, nine of fifteen
judges said it was not to be. 16 The en banc decision in Point Landing,
Inc. v. Omni Capital International, Ltd. 17 arose from a complicated
series of lawsuits claiming fraud brought in Louisiana federal court.
Two of the many defendants were a British corporation and an
individual who had sufficient aggregate contacts with the United
States but not with Louisiana. I" The appeals court found that the
Louisiana federal court could not subject these two foreign defen-
dants to jurisdiction for a claim brought under the Commodities
Exchange Act. 19

The first issue was whether the substantive claims fell within the
scope of the federal securities laws under the jurisdiction of the
SEC. 20 If this were so, the established precedent is that the securities
laws would allow nationwide jurisdiction over the two British defen-
dants because they had substantial aggregate contacts with the United
States. The court, however, concluded that the intent of Congress in
passing the Commodities Exchange Act was to exclude the SEC and
to give exclusive jurisdiction to the Commodities Futures Trading
Commission (CFTC). 21 Therefore, the exclusive civil remedy for the
private plaintiffs lay under the Commodities Exchange Act (CEA).22

Id. at 418. The court held that a Texas statute limiting the amount a patient could recover
for nonmedical damages in a medical malpractice action did not violate the patient's federal
constitutional rights to equal protection or due process, but certified the similar questions
under the Texas Constitution to the Texas Supreme Court. Id. at 420-21.

16. Point Landing, Inc. v. Omni Capital Int'l, Ltd., 795 F.2d 415 (5th Cir. July 1986)
(en banc) (per curiam) (Judges Gee, Reavley, Randall, Garwood, Jolly, Higginbotham, Davis,
Hill, and Jones determined that there was no amenability to personal jurisdiction. Judges
Wisdom, Clark, Rubin, Politz, Johnson, and Williams determined that there was amenability.),
aff'd, - U.S. -, 108 S. Ct. 404, .L. Ed. 2d -(1987).

17. 795 F.2d 415 (5th Cir. Aug. 1986), aff'd, - U.S. -, 108 S. Ct. 404, .L.
Ed. 2d .(1987).

18. Id. at 417-18.
19. Id. at 417 (construing the Commodities Exchange Act, 7 U.S.C. §§ 1-2 (1982)).
20. See id. at 419-22.
21. Id. at 422.
22. Id.
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The second issue was whether congressional failure to provide
expressly for nationwide jurisdiction in this particular type of private
CEA action evidenced an intent to exclude nationwide jurisdiction. 2

This issue must be considered in light of the express inclusion of
nationwide jurisdiction in the Securities Exchange Act of 1934 and
in other sections of the CEA. 24 Unfortunately, the majority chose to
view this personal jurisdiction question through an anti-judicial power
lens that is more appropriately reserved for article III subject matter
jurisdiction: "That federal courts should determine their own per-
sonal jurisdiction is a proposition fundamentally at odds with our
government of separated powers." ' 25 The majority acknowledged that
the judiciary could craft a general federal common law when Congress
intended, but amenability to personal jurisdiction in the context of
this legislation and Federal Rule of Civil Procedure 4(e) was not one
of those occasions. 26

Judge Wisdom, in the dissenting opinion, argued that this was
a case where the proper functioning of the federal judiciary called
for an ad hoc rule of federal common law of amenability to juris-
diction for aggregate contacts with the United States. 27 He reasoned
there was no showing that Congress' silence, in light of the permis-
siveness of Federal Rule of Civil Procedure 4(e), was an intent to
exclude the power of the court to fill in the hiatus as to amenability
in federal question cases involving aliens.u

The appeals court exhausted the rationales, case law, and com-
mentary, but failed to mention the now dated but classic dispute in
the Second Circuit between Judge Friendly and Judge Clark in
Arrowsmith v. United Press International.29 Judge Friendly's en banc
opinion for the Second Circuit held that in diversity cases there was
no federal common law of amenability under Federal Rule 4.30 Judge

23. Id. at 421.
24. Id. at 423; Securities Exchange Act of 1934, § 27, 15 U.S.C. § 78aa (1982). The CEA,

in other sections, also grants nationwide service to state attorney generals and the Commodity
Futures Trading Commission. 795 F.2d at 423.

25. 795 F.2d at 423.
26. Id.
27. Id. at 428 (Wisdom, J., concurring and dissenting).
28. Id. at 427-34 (Wisdom, J., concurring and dissenting) ("A federal court's service arm

in a federal question case should not be handcuffed to the place of the court's seat.").
29. 320 F.2d 219 (2d Cir. 1963).
30. Id. at 226.
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Clark disagreed.3 While Judge Friendly's position is authoritative,
many commentators have praised Judge Clark for his position.3 2

The United States Supreme Court affirmed the Point Landing
decision." In answering Omni's arguments that jurisdiction should
be exercised, the Court said that constitutionally sufficient contacts
with the forum were insufficient-" [T]here must also be a basis for
the defendant's amenability to service of summons." 34 The Court,
held that rule 4(e) normally looks to a federal statute or the state
long arm statute to determine amenability to service." Neither the
CEA nor the Louisiana long arm statute provide for amenability in
this case.36 Finally, the Court declined to create its own rule author-
izing service of process under its common-law rulemaking power.3 7

B. Specific Jurisdiction: No, Yes, and Maybe

In 1984, the United States Supreme Court in Helicopteros Na-
tionales de Colombia v. Hall,38 endorsed the concept of general and
specific jurisdiction.3 9 The Court held that there was no personal
jurisdiction in a Texas state court over a Colombian helicopter
operator for causing an airplane crash in Colombia. 40 Even though
the defendant had other contacts with Texas, the plaintiff failed to
argue that the wrongful death claims "arose out of or related to"
the admitted contacts with the State of Texas. 4'

31. Id. at 234-42 (Clark, J., dissenting).
32. C. WmiGHr, TE LAW OF FEDERAL COURTS, § 64, at 420 (4th ed. 1983).
33. - U.S. __ , 108 S. Ct. 404, L. Ed. 2d __(1987).
34. Id. at __ 108 S. Ct. at 409, ____L. Ed. 2d at.
35. Id. at , 108 S. Ct. at 410, 1L. Ed. 2d at
36. Id. at -, 108 S. Ct. at 410-11, - L. Ed. 2d at
37. Id at __, 108 S. Ct. at 412, - L. Ed. 2d at __. The Court acknowledged

that it was not sure whether it had the authority to create such a rule absent specific legislation.
Questions as to its own power to create such a rule were unnecessary to answer since for
policy reasons, the Court decided that it would not create a rule for this particular litigation.
Id. at - , 108 S. Ct. at 412-13, _L. Ed. 2d at

38. 466 U.S. 408 (1984).
39. Id. at 412 n.8.
40. Id. at 418-19.
41. Id. at 415. The majority held that the plaintiff failed to argue that due process

requires either that the claim "arise out of" or "relate to" the defendant's minimum contacts,
and the Court would, therefore, not resolve whether there was a difference. Id. at 415 n.10.
But Justice Brennan, in dissent, disagreed with this characterization of the plaintiff's argument,
and would have held that Hall's claim, even if it did not satisfy the "arise out of" test, did
satisfy the alternative test that the claim be "related to" the defendant's minimum forum
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As previously discussed in this survey, the Fifth Circuit's en
banc Point Landing decision established the premise that there is no
federal common law of federal court personal jurisdiction over the
defendant.42 This premise, when combined with the concept of gen-
eral-specific jurisdiction, resulted in lack of jurisdiction in Travelers
Indemnity Co. v. Calvert Fire Insurance Co.4 After the conclusion
of complex litigation involving a ship collision in international waters
off the coast of Panama, Travelers Indemnity Company brought a
second action for declaratory relief in Louisiana federal court against
the insurance underwriters and the "London Club," seeking to
reform the insurance agreements made in the litigation concerning
counterindemnity relating to the cargo." The district court rejected
London Club's assertion that the court lacked personal jurisdiction
and reformed the indemnity agreement.4 5

The Fifth Circuit reversed and held that Travelers failed at the
trial court level to bear its burden of proving sufficient contacts to
show the existence of personal jurisdiction. 6 Judge Garwood relied
on Point Landing and concluded that the State of Louisiana could
not assert specific personal jurisdiction because the claim under the
insurance contract did not sufficiently arise out of or relate to the
London Club's contacts with Louisiana. 47 Because the only proof of

contacts. Id. at 425 (Brennan, J., dissenting). Thus, it appears either that the two can be
equated or else that "arise out of" is a more stringent test of nexus than "related to" and
that some facts fail to satisfy the first but not the second. Justice Brennan has won the day
by subsequently imposing his version on the Court by restating the standard in Burger King
Corp. v. Rudzewicz to be that the claim must "arise out of or relate to" the forum contacts.
Burger King Corp. v. Rudzewicz, 471 U.S. 462, 472-73 (quoting Helicopteros, 466 U.S. at
414). But see Judge Garwood's view in Petroleum Helicopters, Inc. v. Avco Corp. for the
proposition that the issue is still open. Petroleum Helicopters, Inc. v. Avco Corp., 804 F.2d
1367, 1375 n.2 (5th Cir. 1986).

42. See supra text accompanying notes 16-37.
43. 798 F.2d 826 (5th Cir. Aug. 1986).
44. Id. at 830.
45. Id.
46. Id. at 833. London Club raised the defense in its answer. At trial the proof of contacts

for general jurisdiction fell short, but the opinion leaves the impression that a much costlier
discovery process by plaintiff might have established general jurisdiction. See id. at 832-33.
Plaintiff filed a list of twenty-five pending Louisiana cases in which the London Club was the
cargo insurer, but this and contacts with law firms was not enough. Id. at 833. The court
also found that by consenting to transfer a Puerto Rican ship limitation of liability proceeding
from Puerto Rico to Louisiana, the London Club did not consent to personal jurisdiction in
this proceeding. Id. at 833.

47. Id. at 832.
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the London Club's contacts with Louisiana was the insurance cov-
erage on ships entering Louisiana waters, 48 and the instant claim did
not arise out of those contacts, there was no proof sufficient to
establish general jurisdiction over the London Club for a cargo
insurance claim arising out of an accident at the Panama Canal. 49

However, another split decision showed a very important differ-
ence of opinion closely related to the split in Point Landing. A
divided panel in Petroleum Helicopters, Inc. v. A vco Corp.50 held
that due process was satisfied but decided to certify to the Louisiana
Supreme Court the question of whether the language "arising from"
in the Louisiana long arm statute limited jurisdiction short of due
process. 1 A Louisiana company sued a California sub-part manu-
facturer for property damage sustained when a helicopter owned by
the Louisiana company sank outside territorial waters off Louisiana
shores.12 The complaint alleged that the accident was caused at least
in part by a defect in the helicopter float that had been manufactured
and sold by the defendant in New Jersey to a Texas helicopter
manufacturer that sold the helicopter to the plaintiff.53 The California
defendant had a substantial amount of other helicopter business in
Louisiana, although not enough to subject it to general jurisdiction.14

The Louisiana federal district court dismissed the action for lack of
personal jurisdiction over the manufacturer under the Louisiana long
arm statute. 55

The Louisiana certification statute required that the state law
question control the outcome of a case . 6 Therefore, Judge Rubin
announced that the Fifth Circuit would take the unusual, inverted

48. Id. at 833.
49. Id. at 833-34. The court distinguished the case of Liaw Su Teng v. Skaarup Shipping

Corp., 743 F.2d 1140, 1149 (5th Cir. 1984), because the London Club was not a party to the
prior limitation proceedings. 798 F.2d at 834. The London Club's status was only potential,
and here two separate proceedings were involved. Id. at 834-35.

50. 804 F.2d 1367 (5th Cir. Dec. 1986).
51. Id. at 1367. The majority consisted of Judge Rubin, who dissented in Point Landing,

and Judge Brown who did not sit in Point Landing. Judge Garwood dissented. Judge Garwood
voted with the majority in Point Landing and wrote the opinion in Traveler's Indem. Co.,
798 F.2d 826 (5th Cir. Aug. 1986). See supra notes 43-49 and accompanying text.

52. 804 F.2d at 1368.
53. Id.
54. Id. at 1369-70.
55. 623 F. Supp. 902, 908 ( W.D. La. 1985).
56. Sandefur v. Cherry, 718 F.2d 682, 685 (5th Cir.), amended by, 721 F.2d 511 (5th

Cir. 1983); see LA. Rav. STAT. ANN. § 13:72.1 (West 1983).
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course of deciding the federal constitutional law issue first so that
the question of state law would control the outcome."

Judge Rubin interpreted Helicopteros Nacionales de Columbia
v. Hall,58 when combined with the previous decision in World-Wide
Volkswagen Corp. v. Woodson, 9 as constitutionally permitting a
state to take jurisdiction over a manufacturer who has introduced
its product into "the stream of commerce" and has contacts in the
state, even though the cause of action does not arise out of the
manufacturer's minimum contacts within the state.60 Apparently,
although not made explicit by Judge Rubin's opinion, this result
follows because the cause at least "relates to" the defendant's
contacts in the state. 6' However, the problem that confronted the
Fifth Circuit was that the Louisiana long arm statute, reflecting the
earlier language in International Shoe v. Washington,62 authorized
jurisdiction "as to a cause of action arising from ... transacting
any business in this state". 63 A judge may view this statutory language
either statically and literally to limit jurisdiction to claims "arising
from," or dynamically and liberally to include due process-expanded
claims "related to" state forum contacts.

In the previous Fifth Circuit panel discussion of Farnham v.
Bristow Helicopters, Inc.,64 the court, speaking through Judge Hig-
ginbotham, apparently had decided that the language of the Louisiana
long arm statute limited its reach to a static "arising from" scope
short of the reach allowable by due process. 65 Therefore, even if the
cause of action arising outside of the state "related to" other activities
within the state, the cause of action was not literally "arising from"

57. 804 F.2d at 1369.
58. 466 U.S. 408 (1984).
59. 444 U.S. 286, 297 (1980). "[S]pecific jurisdiction may be exercised over a corporation

that engages in such a sufficient amount of business in a state that it can 'reasonably anticipate
being hailed into court there' to defend actions concerning its products." 804 F.2d at 1370.

60. 804 F.2d at 1370.
61. Judge Rubin's opinion does not dwell on a discussion of this precise point, but relies

on the general principles restated from World-Wide Volkswagen. See id.
62. See International Shoe Co. v. Washington, 326 U.S. 310, 319 (1945).
63. LA. REV. STAT. ANN § 13:3201(1) (West 1983) (emphasis added); see also id. § 13:3202

(when personal jurisdiction over a nonresident is based solely upon 13.3201, only a cause of
action arising from acts or omissions enumerated therein may be asserted against him).

64. 776 F.2d 535 (5th Cir. 1985).
65. Id. at 536-37.
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the activities in the state and there could be no assertion of personal
jurisdiction."6 Prior to the decision in Farnham, the Louisiana Su-
preme Court had employed language that the Louisiana statute was
intended to reach to the maximum of due process. 67 Thus, it is
possible to argue that the statutory "arising from" language can be
treated as a dynamic grant of personal jurisdictional power to the
maximum reach of the fourteenth amendment, including claims "re-
lated to" forum contacts. Judge Rubin, in the present case, seized
upon these previous cases as grounds to certify the question to the
Louisiana Supreme Court. 68

The common sense, preferred result here is that the Louisiana
federal court should take personal jurisdiction because there was
admitted jurisdiction over other multiple defendants and Louisiana
was the most efficient forum to litigate the whole matter. However,
Judge Rubin was confronted with the restrictive doctrine announced
in the Farnham decision. 69 But the facts in Farnham made it obvious
that the court should reject personal jurisdiction because Farnham
involved a claim for a crash in Malaysia totally unrelated to any of
the defendant's contacts in Louisiana.70 Having little power to disa-
gree with the Fifth Circuit's doctrine announced in Farnham, Judge
Rubin found a way out by certifying the question to the Louisiana
Supreme Court. 71

Judge Garwood, in dissent, attempted to show that the opinion
in Farnham was doctrinally correct in freezing the meaning of "aris-
ing from" in the Louisiana statute. 72 Therefore, he saw no need to
certify to the Louisiana Supreme Court to allow it to create a dynamic
interpretation. 73 Judge Rubin, joined by Judge Brown, however,
implied that the common sense of the matter is that Louisiana's
interest and the most convenient forum for the multiple defendants
ought to justify litigation of "the entire dispute" in Louisiana.74

66. Id. at 537-38.
67. Fryar v. Westside Habilitation Ctr., 479 So. 2d 883, 887-88 (La. 1985).
68. 804 F.2d at 1372.
69. See id.
70. Farnham, 776 F.2d at 536.
71. 804 F.2d at 1372.
72. See id. at 1375 (Garwood, J., dissenting).
73. Id. at 1373, 1376 (Garwood, J., dissenting). Judge Garwood draws distinctions between

various subsections under the Louisiana statute and also invokes section 3202 in addition to
section 3201. Id. at 1375 (Garwood, J., dissenting).

74. See id. at 1371.
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Bound by Farnham, the panel found that certification was the sole
avenue which would allow the state court to avoid Farnham.

In spite of the division found in the decision, Petroleum Heli-
copters stands as an important Fifth Circuit ruling. The case holds
that, because the due process clause allows the state long arm statute
to reach product liability defendants who have (1) introduced a
product into the stream of commerce and (2) engaged in activity
within the state such that they would be subject to specific jurisdiction
on a product liability action arising from their activities in the state,
it does not violate due process to subject them to a products action
arising outside the state if that cause of action is also sufficiently
related to business transacted in the forum state.7 1 Petroleum Heli-
copters will be significant when analogous factual patterns reoccur
under the Louisiana, as well as the Texas and Mississippi long arm
statutes. However, Judge Rubin's analysis must be subjected to new
scrutiny in light of the United States Supreme Court's subsequent
decision in Asahi Metal Industry Co. v. Superior Court.76

75. Compare Petroleum Helicopters, Inc. v. Avco Corp., 804 F.2d 1367 (5th Cir. Dec.
1986) with Bayou Steel Corp. v. M/V Amstelvoorn, 809 F.2d 1147 (5th Cir. Feb. 1987)
(holding that there were insufficient minimum contacts and it would violate due process to
exercise in personam jurisdiction over a Bulgarian manufacturer and marketer of ships that
enter Louisiana waters and become involved in an allision).

76. __ U.S. -, 107 S. Ct. 1026, 94 L. Ed. 2d 92 (1987). The Court unanimously
agreed to dismiss jurisdiction over a third-party claim against a foreign corporation after
settlement of the original claim. Id. at -, 107 S. Ct. at 1033-34, 94 L. Ed. 2d at 105. The
multiple opinions make the additional doctrinal dicta substantially inscrutable, so that Judge
Rubin's analysis remains valid until the Supreme Court speaks again.

Four members of the Court (Justice O'Connor speaking for herself and Justices Rehnquist,
Powell, and Scalia) disapproved of Bean Dredging Corp. v. Dredge Technology Corp., 744
F.2d 1081 (5th Cir. 1984) (relied upon by Judge Rubin, 804 F.2d at 1370 n.15), which held
that due process is satisfied if the defendant's product made its way into the forum state while
still in the stream of commerce. __ U.S. -, 107 S. Ct. at 1032, 94 L. Ed. 2d at 103.
Rather, due process requires something more, "[a]dditional conduct . . . [indicating] an intent
or purpose to serve the market in the forum State." Id. at -, 107 S. Ct. at 1032-33, 94
L. Ed. 2d at 103-04. Four others, Justices Brennan, White, Marshall, and Blackmun, speaking
through Justice Brennan, disagreed with this point and would hold that "jurisdiction premised
on the placement of a product into the stream of commerce is consistent with the Due Process
clause and [does not require] a showing of additional conduct." Id. at -, 107 S. Ct. at
1035-36, 94 L. Ed. 2d at 107-08. Justice Stevens, also joined by Justices White and Blackmun,
found it unnecessary to resolve this abstract doctrinal debate between the two sets of four,
and in dictum argued that the Justice O'Connor set misapplied its own standard to the facts
because something more was present. Id. at -, 107 S. Ct. at 1038, 94 L. Ed. 2d at 110-
11.

See also Bayou Steel Corp. v. M/V Amstelvoorn, 809 F.2d 1147, 1151 (5th Cir. Feb. 1987)
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C. Mixed Specific-General Jurisdiction

Applying the new conceptualism under the Texas long arm
statute in Holt Oil & Gas Corp. v. Harvey,77 Judge Johnson con-
cluded that the individual Oklahoma defendant had sufficient in-
state Texas activities to impose general jurisdiction on a contract
claim that arose from activities outside of Texas. 78 In Holt, the
plaintiff sought to recover defaulted payments on an ill-fated oil and
gas drilling venture in northwestern Oklahoma. 79 The court found
that the individual defendant's Texas contacts that related to the
claim (communicating and mailing payments to Texas) were not
sufficient to establish specific jurisdiction. 0 Nevertheless, the defen-
dant's other extensive Texas contacts, not related to this cause of
action, were so continuous and systematic "in toto" as to provide
general jurisdiction when there was "some connection" among the
defendant, Texas, and the controversy.,

The fact pattern in Oreck Corp. v. U.S. Floor Systems, Inc. ,82

similarly shows that the abstract specific-general dichotomy tends to
break down and is not capable of completely resolving concrete cases.
The Louisiana suit was for trademark infringement by Product X
and the jury found for the plaintiff and awarded damages.8 3 The
defendant attempted to divide and to seal off its contacts into specific
contacts as to Product X and general contacts as to Products Non-
X.84 The Fifth Circuit responded by refusing to erect a wall between
the two types of contacts and by cumulating the specific with the
general contacts to conclude that there was jurisdiction under the

(no due process jurisdiction existed over the Bulgarian manufacturer of a ship involved in a
New Orleans allision because the Bulgarian's only acts of introducing the ship into the stream
of commerce and the foreseeability of a collision anywhere in the world were, like the retail
automobile dealer's expectation in World-Wide Volkswagen Corp. v. Woodson, insufficient to
satisfy due process).

77. 801 F.2d 773 (5th Cir. Oct. 1986), cert. denied, __ U.S. -, 107 S. Ct. 1892, 95
L. Ed. 2d 499 (1987).

78. Id. at 779.
79. Id. at 776.
80. Id. at 777-78.
81. Id. at 779 & n.5. The court notes that the analytical distinction is useful but the

controlling factor is the relationship. Id. at n.5.
82. 803 F.2d 166 (5th Cir. Oct. 1986), cert. denied, - U.S. -, 107 S. Ct. 2462, 95

L. Ed. 2d 871 (1987).
83. Id. at 167.
84. Id. at 169.
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Louisiana statute and that jurisdiction was not offensive to due
process.85

As for specific contacts in Louisiana directly related to the claim
on Product X, even though the defendant had made no sales of
Product X into Louisiana, the defendant had advertised price lists
and had two distributors in Louisiana; therefore, he showed an intent
to market Product X into Louisiana and not to eliminate Product X
from Louisiana. 6 Judge Will, visiting from the Northern District of
Illinois, rejected the defendant's argument that its other contacts in
Louisiana, which were unrelated to Product X, could not be counted.87

The court said the facts here did not present a case of no relationship
at all between the other Louisiana contacts and the claim.88

D. Forum Non Conveniens

In Trivelloni-Lorenzi v. Pan American World Airways, Inc., 9

the Fifth Circuit en banc considered whether principles of forum non
conveniens and choice of law precluded a Louisiana trial and appli-
cation of Louisiana law in wrongful death suits brought by foreign
citizens for an air crash occurring in New Orleans. 90 The court also
considered how the burden of proof as to forum non conveniens
should be allocated. 91

E. Affirmative Claim Does Not Waive Jurisdictional Objection

In Bayou Steel Corp. v. M/V Amstelvoorn, 92 the Fifth Circuit
Court of Appeals finally explicitly adopted the better and prevailing

85. Id. at 169-70.
86. Id. at 169.
87. Id.
88. Id.

Though it is true that in some respects the long arm statute is more restrictive than
federal due process, requiring a showing of some connection between the business
transacted in Louisiana and the cause of action, Farnham v. Bristow Helicopters,
Inc., this is not a case in which the defendant's activities in the forum have no
relationship to the plaintiff's claim.

Id. at 169 (citation omitted).
89. 821 F.2d 1147 (5th Cir. July 1987) (en banc).
90. See id. at 1150.
91. See id. at 1164. The resulting en banc decision is the court's definitive restatement of

federal principles governing forum non conveniens, including the burden of proof. It also
resolves a number of other issues relating to applicable maritime law, Warsaw Convention,
and damages. See id. at 1160-62.

92. 809 F.2d 1147 (5th Cir. Feb. 1987).
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view that the filing of a counterclaim, cross-claim, or third-party
claim does not operate as a waiver of a timely objection to personal
jurisdiction, whether that objection is raised by motion or answer. 93

II. ARTICLE III: CASE OR CONTROVERSY

A. Magistrate's Jurisdiction: Section 636

Under section 636(c) of title 28 of the United States Code,
"[ulpon consent of the parties" a magistrate may conduct all pro-

ceedings in a jury or non-jury civil matter and enter final judgment.9
In Archie v. Christian,95 the court, speaking through Judge Gee,
decided en banc that in spite of article III concerns, the failure to
obtain written consent of all parties in an inmate's civil rights action
to the magistrate's presiding at a jury trial did not invalidate the
judgment because the defect was non-jurisdictional and had been
waived. 96 In a second en banc case, the court also heard argument
whether the district court had the power to allow the magistrate to
select a jury in a criminal case. 97

93. Id. at 1149.
94. 28 U.S.C. § 636(c) (1982).
95. 808 F.2d 1132 (5th Cir. Feb. 1987) (en banc).
96. Id. at 1137. Judge Clark alone dissented. Id. (Clark, J., dissenting). Judges Higgin-

botham, Politz, and Johnson concurred on the narrow ground that implied consent was given.
Id. (Higginbotham, Politz, & Johnson, JJ., concurring). In the earlier case of Caprera v.
Jacobs, 790 F.2d 442 (5th Cir. June 1986), after attorneys for the original parties signed a
consent form, new defendants were added who did not sign a consent, even though they were
represented by original defendant's attorney. Id. at 443. The magistrate eventually denied a

jury trial, ordered dismissal, and granted attorneys' fees against the plaintiffs. Id. The plaintiffs
failed to make a timely appeal and instead sought relief by a motion under Federal Rule of

Civil Procedure 60(b) to set aside the judgment as being void, one plaintiff arguing that the
subsequently added defendants had not signed the consent form. Id. at 443-44. The trial court
denied the motion and the Fifth Circuit reversed. Id. at 444. Because the consent constituted

a waiver of an important constitutional right to a life-tenured article III judge and the statutory
history shows the consent is a vital element of referral, "[s]ection 636(c) requires the express
consent of all the parties, given after they have been informed of their right to a trial before
an Article III judge. We will not infer this statutorily required consent from the conduct of
the parties." Id. at 445. The court was very reluctant to allow the plaintiff to speculate on
the outcome by failing to raise the objection earlier and thus to gain "a second bite at the
apple." Id. Nevertheless, because the objection was jurisdictional, it could not be waived. Id.
The Caprera decision must now be reconsidered in light of Archie. In another case, the Fifth
Circuit held consent once given may only be withdrawn for good cause. See Carter v. Sea
Land Servs., Inc., 816 F.2d 1018 (5th Cir. Apr. 1987).

97. United States v. Ford, 824 F.2d 1430 (5th Cir. Aug. 1987) (en banc). The court held
that it was error to allow the magistrate to preside over jury selection, but that failure of the
defendant to object was a waiver of the right to complain. Id. at 1438-39.
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B. Standing

In Hanson v. The Veterans Administration,98 the Fifth Circuit
found that a prospective purchaser of home real estate in a predom-
inantly black middle-class neighborhood in Houston had standing to
challenge the appraisal practices of the Veterans Administration
(VA).99 The plaintiffs claimed that the VA was motivated by racial
discrimination in issuing low appraisals under the VA guaranteed
home loan program and thus adversely affected the purchase and
sale of the properties. 1°°

The plaintiffs' victory on the standing issue was pyrrhic because
the court then went on to affirm plaintiffs' defeat on the merits. 10

The essence of the standing error by the district court was that it
had reasoned backwards from the merits to conclude that because
there was no injury and causation traceable to race discrimination
there was no standing to raise the claim. 0 2 The Fifth Circuit disa-
greed, carefully distinguishing between the elements of standing as
being separate from the substantive merits. 03 One of the plaintiffs,
who had been unable to execute a pending house purchase contract
at a higher price because of the VA's low appraisal, had sufficient
injury and nexus to have standing to raise the claim, even though
on the merits he could not prove that he was damaged by a racially
motivated low appraisal.1°4

C. Declaratory Judgment to Invalidate Unexercised Option to
Purchase is not Ripe

In Middle South Energy, Inc. v. City of New Orleans,05 New
Orleans Public Service, Inc. (NOPSI) provided the City of New
Orleans with electric power since 1922 under a franchise agreement

98. 800 F.2d 1381 (5th Cir. Sept. 1986).
99. Id. at 1386.

100. See id. at 1384.
101. See id. at 1386-90.
102. Id. at 1385.
103. Id.
104. Id. at 1389. The lay mind might find it strange that when the trial court has ruled

both that the plaintiffs have no standing and that they have no claim on the merits, a reversal
of the standing decision should not also undercut the trial court's finding on the merits and
require a new trial. But reversing "no standing" while affirming "no merits" is not unusual
to the legally trained mind.

105. 800 F.2d 488 (5th Cir. Sept. 1986).
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that gave the city the option to purchase NOPSI's electrical facili-
ties.' °0 Concerned about projected rate increases due to the construc-
tion of a nuclear power plant by NOPSI's parent, the city began
exploring the option of acquiring NOPSI.' 07 Although both sides had
engaged in considerable "public-relations pugilism," 10 the city had
stopped short of exercising its option which would have required a
formal vote of the city council. ° 9

This was the critical determinant in affirming the district court's
refusal to take jurisdiction of NOPSI's request for a declaratory
judgment and injunctive relief for lack of an "actual controversy,"
that is, a substantial controversy of sufficient immediacy and reality
between parties having adverse legal interests.' 10 Because the city
made a "factual attack" on the pleadings in the trial court, NOPSI
was required to prove the existence of subject matter jurisdiction by
a preponderance of the evidence."' NOPSI "failed to bear these twin
burdens" to show that the controversy was ripe for adjudication."12

When and how the Council exercises its option, if it ever does, are
the critical determinants of the propriety of federal court jurisdic-
tion.' 3

III. SECTION 1331. ARISING UNDER JURISDICTION

A. Contract Claim for Price Permitted By Natural Gas Act Does
Not "Arise Under" Merely Because Issue Involves a Federal

Regulation "Incorporated Into" State Contract

In Oliver v. Trunkline Gas Co., '14 when a natural gas seller
brought an action in state court against a buyer for the maximum
rate allowable by federal law, and the defendant removed to federal
court and lost on the merits, the Fifth Circuit held that the case was
not removable and must be remanded to state court."5 On petition

106. Id. at 489.
107. Id.
108. Id. at 491.
109. Id. at 490.
110. Id.
111. Id.
112. Id.
113. Id. at 491.
114. Oliver v. Trunkline Gas Co., 789 F.2d 341 (5th Cir. 1986).
115. Id. at 341.
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for rehearing, the court adhered to its previous position' 16 and
reconciled its decision with some of the Supreme Court's language
in Franchise Tax Board v. Construction Laborers Vacation Trust.1 7

In the instant case, the contract provided for the sale, of gas at
the maximum rate allowable by law." 8 Federal regulations in turn
created a pricing differential based upon the time at which the gas
was dedicated to interstate commerce.119 A legal-factual price dispute
arose as to the application of this standard to gas sales over a number
of years. 20 After the defendant removed the seller's state court action,
the district court refused to remand and awarded a judgment to the
seller. 12' The Fifth Circuit vacated and ordered a remand to state
court.1

22

On rehearing, the seller-plaintiff, Oliver, who had originally
drafted his state court complaint to stay in state court, now attempted
to salvage his victory in the federal district court.'23 Oliver shifted
positions and argued that his original claim was in reality one to
recover a "just and reasonable rate" under section 4(a) of the Natural
Gas Act. I ' But predictably, Judge Higginbotham skewered this con-
tention by noting that the complaint merely anticipated the buyer's
federal defense. 25 Further, the complaint did not fall within the
"independent corollary" where federal law "completely preempts"
the state contract action,1'6 because as a general proposition, the
Natural Gas Act did not completely preempt state contract law in
favor of a federal cause of action. 2 7

More problematically, Judge Higginbotham refused Oliver's in-
vitation to determine whether a violation of section 4(a) created a
federal cause of action because Oliver's complaint did not allege it,

116. 796 F.2d 86 (5th Cir. Aug. 1986).
117. Id. at 88 (discussing Franchise Tax Bd. v. Construction Laborers Vacation Trust, 463

U.S. 1 (1983)).
118. 789 F.2d at 342.
119. Id.
120. Id.
121. Id.
122. Id. at 343.
123. 796 F.2d at 87.
124. Id. (relying on 15 U.S.C. § 717c(a) (1982)).
125. 796 F.2d at 87 n.1 (citing Louisville & N.R.R. v. Mottley, 211 U.S. 149 (1908)).
126. 796 F.2d at 87 n.1; Franchise Tax Bd. v. Construction Laborers Vacation Trust, 463

U.S. 1, 22, 24 (1983).
127. 796 F.2d at 87 n.1 (citing Pan Am. Petroleum Corp. v. Superior Court, 366 U.S. 656

(1961)).
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and could not artfully be recharacterized to do so. 128 However, more
needed to be said. Justice Brennan, in Franchise Tax Board, had
issued the following abstract dictum, which if taken literally, is a
new expansionist formula for federal arising under jurisdiction: "Even
though state law creates [a party's] causes of action, its case might
still 'arise under' the laws of the United States if a well-pleaded
complaint established that its right to relief under state law requires
resolution of a substantial question of federal law in dispute between
the parties.' ' 2 9

Judge Higginbotham undertook a limiting review of Justice
Brennan's statement above. 30 Even Justice Brennan agrees that the
expansive case of Smith v. Kansas City Title & Trust Co.' is
irreconcilable with the restrictive opinion in Moore v. Chesapeake &
Ohio Railway.3 2 True, there is case law suggesting that arising under
jurisdiction may exist where a state statute incorporates a federal
regulatory standard. However, in Merrell Dow Pharmaceuticals, Inc.
v. Thompson' the Supreme Court rejected this suggestion, "at least
for cases in which the state claim is based on a violation of a federal
statute for which Congress has declined to provide a private, federal
cause of action."'13 4 In any event, the Oliver case involved only "a
private contract . . 'incorporating' some federal regulatory standard
that would not have been binding on the parties by its own force."'13 5

The Oliver result leaves the reader resigned to the arising under
doctrine but critical of conventional wisdom allowing a litigant to
change position on subject matter jurisdiction. After the defendant
removes the case to federal court and then loses on the merits, the
system ought to create an estoppel against the removing and losing
defendant's contention that the federal court lacked subject matter

128. 796 F.2d at 87. Judge Higginbotham's further dictum expresses some doubt that just
because the FERC approved the formula in the contract that any misapplication gives rise to
a federal action for violation of section 4(a). Id. at n.2.

129. Id. at 88 (quoting Franchise Tax Bd., 463 U.S. at 13) (emphasis added by court).
130. See id. at 88-89.
131. 255 U.S. 180 (1921) (federal-question jurisdiction was present to vindicate a state law).
132. 291 U.S. 205 (1934) (federal-question jurisdiction not present to vindicate a state law);

see Merrell Dow Pharmaceuticals, Inc. v. Thompson, - U.S. -, 106 S. Ct. 3229, 92
L. Ed. 2d 650 (1986). Justice Brennan would hold Smith is the law whereas Judge Higginbotham
apparently would hold Moore is the law. See 796 F.2d at 89 n.4.

133. - U.S. -, 106 S. Ct. 3229, 92 L. Ed. 2d 650 (1986).
134. 796 F.2d at 89 (citing Merrell Dow).
135. 796 F.2d at 89-90.
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jurisdiction. The resources of the federal trial courts are too valuable
to allow such trifling and squandering when any threat to federalism
is minimal.13 6

B. Tenant Who Acquires Lease from Bankrupt Tenant does not
have Arising Under Claim Against Landlord for Refusal to Allow

Occupancy

In Fabrique, Inc. v. Corman, 3 7 Corman, the landlord, leased
property to a tenant who became bankrupt. 3 ' In the Chapter 11
proceedings, Corman asserted a right to possession, but the bank-
ruptcy judge disagreed and approved the bankrupt's sale of the lease
to Fabrique.3 9 Corman appealed, but because he failed to obtain a
supersedeas stay of the sale, the appeal became moot because of
section 363(m) of title 11 of the United States Code, which provides:

The reversal or modification on appeal of an authorization under
subsection (b) or (c) of this section of a sale or lease of property
does not affect the validity of a sale or lease under such author-
ization to an entity that purchased or leased such property in
good faith, whether or not such entity knew of the pendency of
the appeal, unless such authorization and such sale or lease were
stayed pending appeal.140

The effect of section 363(m) was to make valid Fabrique's acquisition
of the lease from the bankrupt. Because Corman refused to permit

136. Judge Higginbotham's first opinion sympathetically acknowledged this problem but
held that federalism requires that the traditional answer must prevail. 789 F.2d at 343. However,
the rule is an anachronism and the modern administration of diversity and arising under
jurisdiction suggests a better answer for our federal system. If diversity had existed here, a
federal court could hear the case but would apply state law. But absent diversity, the state
court will hear this case and apply federal law. The limitations on the power collaterally to
attack subject matter jurisdiction are not absolute in all contexts. In light of the discretionary
power in the federal courts to exercise pendent jurisdiction over state claims, the system should
be capable of creating some estoppel principle to salvage the federal judgment against the
defendant who first invoked federal court jurisdiction with a colorable, non-frivolous claim to
federal jurisdiction. The resulting efficiency would not be an affront to federalism when the
substantive issue lies in the state-federal twilight zone and there was no discernible error on
the merits. See also AMERIcAN LAW INSTITUTE, STUDY OF THE DIVISION OF JURISDICTION
BETWEEN STATE AND FEDERAL COURTS 370-74 (1969) (discussing jurisdiction of removal peti-
tions).

137. 813 F.2d 725 (5th Cir. Apr. 1987).
138. Id. at 725.
139. Id.
140. 11 U.S.C. § 363(m) (1982).
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Fabrique to occupy the premises, Fabrique successfully sued in federal
district court for declaratory judgment and damages under section
1331 of title 28 of the United States Code.' 4'

Speaking for the reversing panel, Judge Gee found Fabrique's
claims were state-created claims for damages under the state's prop-
erty law. 42 Merrell Dow Pharmaceuticals, Inc. v. Thompson143 in-
structs that a federal "ingredient" is not sufficient, and the mere
presence of a federal issue in a state-created cause of action, as here,
does not rise to the level of a substantial element of the cause.' 4"

Section 363(m) creates no cause of action; it is a "shield and not a
sword" and the "copper-bottoming effect on those [state law] rights"
is not sufficiently substantial. 45 Rather, section 363(m) provides
Fabrique with a potential federal defense that, but for the declaratory
judgment action, would be a defense to a state created action.' 46

C. There is "Arising Under" Jurisdiction When the Basis of
Federal Jurisdiction is "Intertwined" with a Federal Cause of

Action

The district court in Eubanks v. McCotter,147 dismissed for lack
of jurisdiction an action filed by inmates in Texas prisons. 148 Their
pro se complaint alleged two federal section 1983 claims and pendent
state law claims against prison officials for mishandling prisoners'
monies. 49 The first federal claim related to the handling of the

141. Id. (relying on 28 U.S.C. § 1331 (1982)).
142. Id. at 726.
143. - U.S. -, 106 S. Ct. 3229, 92 L. Ed. 2d 650 (1986).
144. Id. at __, 106 S. Ct. at 3235, 99 L. Ed. 2d at 661.
145. 813 F.2d at 726.
146. Franchise Tax Bd. v. Construction Laborers Vacation Trust, 463 U.S. 1, 16 (1983)

(citing Skelly Oil Co. v. Phillips Petroleum Co., 339 U.S. 667 (1950)). Judge Gee adopted the
Supreme Court reading of Skelly Oil that has tended to become oversimplified. See 813 F.2d
at 726 (citing 339 U.S. 667). One wonders if a more expansive interpretation, relying on the
supplemental protective jurisdiction of the bankruptcy court, might be justified for the sake
of efficient judicial disposition by the court most familiar with the dispute. The heart of the
matter appears to be that this type of dispute raises a separate set of facts, does not go to
the core of the busy bankruptcy court proceedings, and involves a peripheral state law dispute
that should go to state court.

147. 802 F.2d 790 (5th Cir. Oct. 1986).
148. Id. at 792.
149. Id. Subject matter jurisdiction was placed upon section 1331, and apparently not

expressly upon section 1343, but the section 1343 basis is assumed by the rationale of the
opinion. See id. at 793-94.
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prisoners' personal accounts, which consisted of all monies found on
the prisoner at the time of incarceration or received by him during
incarceration. 50 The prisoners alleged that the Department of Cor-
rections pooled these accounts, earned interest on the money, but
did not pay the interest to the prisoners.' This interest, they argued,
was their property and was taken from them without due process of
law. 5 2 The second federal claim related to an account into which
proceeds from the operation of the prison commissary were depos-
ited."' The prisoners argued that they had a state-created property
interest in the commissary proceeds, that some of the proceeds were
spent on items that did not benefit the prisoners, and that this
amounted to a deprivation of property without due process. 15 4 The
district court dismissed the complaint for lack of subject matter
jurisdiction.','

Judge Gee restated the rule of Bell v. Hood'56 to mean that
"[when the basis of federal jurisdiction is intertwined with the
plaintiff's federal cause of action, the court should assume jurisdic-
tion over the case and decide . . . the merits."' 5 7 "The question of
subject matter jurisdiction and the merits will normally be considered
intertwined where the [same] statute provides both the basis of federal
court subject matter jurisdiction and the cause of action."'"" The
obvious reason for this rule is that if jurisdiction turned on the
success on the merits, no case could ever be dismissed on the merits. 5 9

A significant collateral consequence only indirectly noted by Judge
Gee is that depending upon the stage at which the federal claims
might be dismissed on the merits, the federal court may take discre-
tionary pendent jurisdiction over the prisoners' state law claims,'16

and the state claim might then become res judicata.

150. Id. at 792.
151. Id.
152. Id.
153. Id.
154. Id.
155. Id.
156. 327 U.S. 678 (1945).
157. 802 F.2d at 792-93 (citing Bell v. Hood, 327 U.S. 678 (1945) and Williamson v.

Tucker, 645 F.2d 404, 415 (5th Cir.), cert. denied, 454 U.S. 897 (1981)).
158. 802 F.2d at 793 (quoting Clark v. Tarrant County, 798 F.2d 736, 742 (5th Cir. Aug.

1986)).
159. 802 F.2d at 793.
160. As to this point, the court expressed no opinion. See id. at 794.
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D. Declaratory Judgment to Change Copyright Registration
"Arises Under" Copyright Laws

An anti-federal jurisdiction rule has emerged stating that various
claims to ownership of copyrights arise not under federal law but
under state contract and property law and, therefore, will not lie in
federal court.' 6' In Goodman v. Lee, 162 the district court dismissed
under this rule, but the Fifth Circuit reversed. 163 Judge Williams held
that the plaintiff's claim for declaratory judgment, seeking to have
the copyright registration of the song "Let the Good Times Roll"
changed to reflect her co-authorship, fit within the narrower category
of claims of authorship directly arising under the copyright statute.l'4

IV. CIVIL RIGHTS. SECTIONS 1331 AND 1343

A. The Louisiana Department of Wildlife and Fisheries and the
Secretary Have Eleventh Amendment Immunity from Section 1983

Claim

Louisiana oyster fishermen brought suit against the Louisiana
Department of Wildlife and Fisheries, its Commission and Secretary
in Voisin's Oyster House, Inc. v. Guidry. 65 The fishermen claimed
the Department arbitrarily and discriminatorily excluded them from
oyster leases in a red-lined area, and sought monetary and injunctive
relief. 1'" The district court utilized the eleventh amendment to grant
summary judgment for the defendants. 167 The Fifth Circuit agreed
with the rationale and result, but remanded to place the dismissal
on lack of subject matter jurisdiction. 6

1

Judge Garwood restated recent Supreme Court rulings: "Section
1983 does not override the Eleventh Amendment bar."' 69 With this

161. See T.B. Harms Co. v. Eliscu, 339 F.2d 823, 828 (2d Cir. 1964), cert. denied, 381
U.S. 823 (1965) (statement by Judge Friendly of rule that only claims for a remedy expressly
granted by the act, or application of federal principles, will lie in federal court).

162. 815 F.2d 1030 (5th Cir. May 1987).
163. Id. at 1030-31.
164. Id. at 1032.
165. 799 F.2d 183, 185 (5th Cir. Sept. 1986).
166. Id. at 185.
167. Id.
168. Id.
169. Id. at 186 (citing Quern v. Jordan, 440 U.S. 332, 343 (1979)); see also Pennhurst

State School & Hosp. v. Halderman, 465 U.S. 89 (1984) (discussing eleventh amendment bar
to suits by citizens of a state against their own state agencies or departments).
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premise in place, the result flowed from a six-factor eleventh amend-
ment analysis including: the Department is an arm of the state in
that Louisiana statutes view the Department as a part of the executive
branch; its funds come from state appropriations; it is concerned
with statewide, not local problems; and its authority is not inde-
pendent of the Governor and legislature, even though it has capacity
to sue and be sued and own property in its own name.1 70 Because
the plaintiffs did not challenge the defendant's and district court's
characterization that the Secretary was sued in his "official capacity"
only, the dismissal was also appropriate as to him. 171

B. Adult Probation Department has Eleventh Amendment
Immunity from Section 1983 Employment Discrimination Claim,

and County has Title VII Exemption on Merits; but Title VII
Claim Against Department Must be Heard

Similarly, a major decision restating many important jurisdic-
tional points, as they relate to employment discrimination and state
and local government, is Clark v. Tarrant County.172 Clark and
others, all current or former employees of appellee Tarrant County
Adult Probation Department (Adult Probation), brought suit against
Adult Probation and Tarrant County claiming discrimination in pay
and promotion because of sex, in violation of federal law, including
Title VII and section 1983 of the Civil Rights Act. 17 The district
court found that the positions held by Clark came within the personal
staff exemption of Title VII, that Adult Probation enjoyed eleventh
amendment immunity from a section 1983 suit because it was an
extension of the state judiciary, and that Clark was not an employee
of Tarrant County. 74

As for Title VII, "[wihere the factual findings regarding subject
matter jurisdiction are intertwined with the merits," the Fifth Circuit
applies the standard "that the case should not be dismissed for lack

170. Id. at 186-87.
171. Id. at 187-88. On remand, the question was left open whether the district court could

or should allow plaintiff to amend in order to claim against the Secretary in his individual
capacity. Id. at 189 n.6.

172. 798 F.2d 736 (5th Cir. Aug. 1986).
173. Id. at 738.
174. Id.
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of subject matter jurisdiction unless the alleged claim is immaterial
or wholly insubstantial and frivolous.' ' 7  Applying the significant
factors under the elected official's personal staff exemption to Clark's
situation, it cannot be said that his claim of being a Title VII
employee is wholly insubstantial and frivolous.176 The district court
should not have dismissed the Title VII action against Adult Pro-
bation for lack of subject matter jurisdiction. 77 Summary judgment
may be appropriate after both parties have an opportunity to present
additional evidence.

With respect to the eleventh amendment and the section 1983
claim, the question of whether Adult Probation was an arm of the
state was not intertwined with the merits of the section 1983 claim. 78

"While Title VII generally overrides the eleventh amendment, section
1983 does not.' 1 79 In analyzing whether an entity is entitled to
eleventh amendment immunity, the court stated, "we must examine
the particular entity in question and its powers and characteristics as
created by state law."'180 Viewing the factors as a whole, the court
concluded that Adult Probation was an arm of the state within the
meaning of the eleventh amendment, and that the federal courts
lacked subject matter jurisdiction over appellants' section 1983 claim
against it.'8

C. Hospital Officials have no Eleventh Amendment Immunity

from Prospective Injunctive Relief (Dictum)

In Darlack v. Bobear,12 a physician brought suit against the
Louisiana Department of Health and Human Services, a public
hospital which was a part of the Department, the medical director
of the hospital, and other state officials, claiming that the defendants

175. Id. at 741-42. Normally merits and jurisdiction are intertwined when the statute
provides the basis for both, as in the case of Title VII. This is an important restatement
referred to in a number of other Fifth Circuit opinions. See, e.g., Eubanks v. McCotter, 802

F.2d 790, 792 (5th Cir. Oct. 1986) (discussing the court's assumption of jurisdiction in
intertwined actions).

176. 798 F.2d at 742.
177. Id. at 748.
178. Id. at 743.
179. Id. (citations omitted).
180. Id. at 744 (citations omitted). The court listed a number of factors to consider in

determining whether an agency is an arm of the state. See id. at 744-45.
181. Id. at 745.
182. 814 F.2d 1055 (5th Cir. Apr. 1987).
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had violated the physician's right to due process and equal protection
of law by suspending his staff privileges at the hospital.183 The court
held that the Department and hospital were alter egos of the State
of Louisiana; thus suit against them, whether for damages or in-
junctive relief, was barred by eleventh amendment immunity.'4 With
respect to the suit against the state officials, the court noted that the
analysis of eleventh amendment immunity of state officials differs
from that applicable to state entities. 85 Quoting at length from the
Supreme Court's most recent restatement of eleventh amendment law
barring suits against state officials, 86 the court invoked the exception
for suits seeking prospective injunctive relief challenging the consti-
tutionality of state officials' actions. 87 Nevertheless, on the merits
the court held that the physician was accorded all process which was
due, both with respect to the hospital suspensions of staff privileges
pending a full hearing, and with respect to a two-month suspension
of staff privileges following the hearing. 88

D. Other Decisions Granting Eleventh Amendment Immunity

In Fireman's Fund Insurance Co. v. Department of Transpor-
tation, 89 an insurer brought suit against the Louisiana Department
of Transportation and Development to rid itself of an obligation
under a bond which the insurer had furnished to a private contrac-
tor.190 The court held that the Department had not waived its eleventh
amendment immunity. 9' This finding was based upon the fact that
Louisiana law creates no intentional waiver of eleventh amendment
immunity as to its executive departments. 192

The Supreme Court's seminal decision, Pennhurst State School
& Hospital v. Halderman,93 held pendent jurisdiction could not

183. Id. at 1056-67.
184. Id. at 1060.
185. Id. (quoting Pennhurst State School & Hosp. v. Halderman, 465 U.S. 89, 101-03

(1984)).
186. Id. at 1060-61. The exception was first announced by the United States Supreme

Court in Ex Parte Young, 209 U.S. 123 (1908).
187. 814 F.2d at 1061.
188. Id. at 1064.
189. 792 F.2d 1373 (5th Cir. July 1986).
190. Id. at 1374.
191. Id. at 1376.
192. Id.
193. 465 U.S. 89 (1984).
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override eleventh amendment immunity. 194 Directly applying this de-
cision, the Fifth Circuit held in Lelsz v. Kavanaugh,195 over Judge
Wisdom's dissent, that the district court lacked even pendent juris-
diction to enforce a consent decree between Texas state officials and
a class of mentally retarded state school patients requiring that each
class member be placed in the least restrictive environment. 19

6

E. City and its Insurer are not Garnishee Defendants by Ancillary
Jurisdiction

In attempting to collect tort judgments, plaintiffs often claim
subrogation to the rights of the original defendant. Such an attempt,
while creative, failed when applied to a civil rights judgment in the
decision of Berry v. McLemore.1 97 Plaintiff, Berry, recovered a federal
civil rights judgment against a police officer named McLemore.19g

Subsequently, Berry filed a "suggestion of garnishment" in federal
court against the town which employed McLemore and against the
town's insurer. 199 The subrogated claims of plaintiff Berry rested on
the theory that the town and its insurer had breached contractual
duties to the police officer McLemore. 2

00 The Fifth Circuit dismissed
the claim of garnishment against the town for lack of subject matter
jurisdiction and ruled on the merits for the town's insurer on the
grounds there was no coverage under the policy. 20

With respect to the claim against the city, the court refused
plaintiff's invocation of ancillary jurisdiction because, even though
the town had been an original party, it became a non-party when it
obtained dismissal on directed verdict. 2 2 Accordingly, the police
officer's subrogated contract claim against the town was a "new and
independent" claim against a "third party" for which there was no
independent jurisdiction. 203 Notwithstanding, since diversity was pres-

194. Id. at 120.
195. 807 F.2d 1243 (5th Cir. Jan. 1987), cert. dism'd sub nom. Association for Retarded

Citizens, - U.S. -, 108 S. Ct. 44, 97 L. Ed. 2d 821 (1987).
196. Id. at 1246-47.
197. 795 F.2d 452, 453 (5th Cir. July 1986).
198. Id. at 453.
199. Id.
200. Id. at 454.
201. Id. at 458.
202. Id. at 455-56.
203. Id.
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ent between the plaintiff and the insurance company, the court ruled
on the merits of that claim affirming the judgment in favor of the
insurance company.2 1

F. Frivolous Claims

In Gipson v. Rosenberg, 2 0  the plaintiff entered into a real estate
partnership with two Texas lawyers and the partnership soured. 2

0
6

The plaintiff sued the lawyers in federal court pursuant to section
1983, claiming that the defendants took her property "encouraged
by the attorney's State-authorized licenses. ' 20 7 The court noted that
the argument that a lawyer's license turns his actions into "state
action" and him into a "state actor" is "patently frivolous." 20

Absent facts which would sustain an exception for "conspiracy"
with state officials, the court, even though the plaintiff was acting
pro se, awarded double costs and attorneys' fees to be determined
upon remand. 2°9 The plaintiff-appellant joins an increasingly large
group who have incurred sanctions for frivolous filings, particularly
in civil rights cases. 21 0 The Supreme Court granted certiorari in one
such case. 21'

204. Id. at 456-58. The court does not explain why the insurance proviso in 28 U.S.C.
§ 1332(c) (1982) did not stretch to preclude diversity. Under the limited circumstance of this
case, where everyone was involved in the original proceedings, it would have been more
efficient in spite of precedent to resolve the whole matter in federal court under some form
of supplemental jurisdiction.

205. 797 F.2d 224 (5th Cir. Aug. 1986), cert. denied, __ U.S. __ , 107 S. Ct. 1633,
95 L. Ed. 2d 206 (1987).

206. Id.
207. Id. at 225.
208. Id.; see also Farguson v. MBank Houston, 808 F.2d 358 (5th Cir. Dec. 1986) (RICO

claim).
209. 797 F.2d at 226.
210. See Thomas v. Capital Sec. Servs., Inc., 812 F.2d 984, reh'g en banc granted, 822

F.2d 511 (5th Cir. July 1987).
211. Haynie v. Ross Gear Div., 799 F.2d 237 (6th Cir.), cert. granted, -U.S.

107 S. Ct. 1624, 95 L. Ed. 2d 198, vacated, -U.S. , 107 S. Ct. 2475, 96 L. Ed. 2d
368 (1987) (vacated by stipulation of the parties and dismissal ordered); see also Patterson v.
Patterson, 808 F.2d 357 (5th Cir. Dec. 1986) (claim that plaintiff's former wife wrongfully
cashed his income tax refund check at most raised a state claim for damages. Because the
inmate, Patterson, was impecunious and had filed so many frivolous claims in the past, the
court warned that it might enter an order requiring Patterson to seek prior court approval in
the future.).
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V. PENDENT JURISDICTION

A. Pendent Party Jurisdiction exists when Federal Jurisdiction is
Exclusive

The Fifth Circuit, in Smith v. National Flood Insurance Pro-
gram,212 recognized the general rule against pendent party jurisdic-
tion.23 Nevertheless, it applied the sound common sense "exception"
that when the grant of jurisdiction to the federal court is exclusive,
and where the statute does not negate the possibility of pendent
parties, the policies of judicial economy and convenience allow the
federal court to exercise pendent jurisdiction over the state claim
against the pendent party. 2 4 The plaintiff's federal claim to insurance
coverage against the National Flood Insurance Program and a pen-
dent party state claim for negligence against a local insurance agent
were found to arise out of the same nucleus of operative facts. 2 5

The court affirmed a summary judgment in favor of the National
Flood Insurance Program on the federal claim and also upheld a
summary judgment in favor of the insurance claimant against the
defendant local insurance agent for negligence in failing timely to
perfect coverage by use of ordinary mail. 216

B. Abuse of Pendent Jurisdiction to Dismiss State Claim on
Merits Where Time-Barred RICO Claim is Dismissed on Pleadings

In La Porte Construction Co. v. Bayshore National Bank,2 7 the
district court dismissed both a RICO claim and state claims by bank
depositors because the statute of limitations had run. 21 The Fifth
Circuit affirmed the dismissal of the RICO claim on the limitations
issue. 219 But as to the state claims, Judge Thornberry found that the
district court had abused its discretion in taking pendent jurisdiction

212. 796 F.2d 90 (5th Cir. Aug. 1986).
213. Id. at 92.
214. Id.
215. Id.
216. Id. at 93-94. Jurisdiction over the insurance claim against the National Flood Insurance

Program is exclusively federal. Id. Smith originally filed in state court, and after removal,
refiled in federal court. Id. at 92.

217. 805 F.2d 1254 (5th Cir. Dec. 1986).

218. Id. at 1255.

219. Id.
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and that the dismissal of the state claims should have been placed
on lack of jurisdiction rather than on the merits of the limitations
defense. 220 RICO looked to state law for its limitation period, 22' and
thus the issue as to limitation for the state claim was similar.
Nevertheless, because the dismissal was based on the pleadings and
involved no commitment of substantial federal judicial resources, the
trial court's decision on the merits was an "unnecessary" determi-
nation of state law that should have been left to the state courts . 222

C. Pendent Jurisdiction Existed over State Zoning Claim even
Though State Issues Substantially Predominated

One leg of an alternative exception to the exercise of pendent
jurisdiction in United Mine Workers v. Gibbs, 23 stated that the
district court should dismiss a pendent state claim if "the state issues
substantially predominate. ' 22 4 Judge Rubin conceded in Smith v.
Picayune225 that in light of the insubstantiality of the federal consti-
tutional claims in the trial of the zoning matter below, "state issues
certainly predominated. "226 However, the circumstances in this case
presented an unusual exception because during the litigation, the
Farmers Home Administration (FHA) had become a successor in
interest to one of the parties and had intervened. 227 Therefore, if the
trial court's adjudication of pendent state claims were reversed and
dismissed and the claims refiled in state court, the FHA could remove
the new actions to federal courtYn The Fifth Circuit retained pendent
jurisdiction over the state law claims, but reversed the trial court on
the merits, found for the plaintiff, and remanded for a determination

220. Id. at 1257.
221. The Supreme Court subsequently held that all civil RICO claims are governed by the

four-year limitation period contained in the Clayton Act. Agency Holding Corp. v. Malley-
Duff & Assoc., -U.S. -, 107 S. Ct. 2759, 97 L. Ed. 2d 121 (1987); Davis v. A.G.
Edwards & Sons, Inc., 823 F.2d 105, 108 (5th Cir. July 1987).

222. 805 F.2d at 1257.
223. 383 U.S. 715 (1966).
224. Id. at 726.
225. 795 F.2d 482 (5th Cir. July 1986).
226. Id. at 485. This conclusion followed because the Fifth Circuit en banc had restricted

the scope of federal constitutional challenge to zoning decisions in Stern v. Tarrant County
Hosp. Dist., 778 F.2d 1052 (5th Cir. 1985), cert. denied, 476 U.S. 1108 (1986).

227. 795 F.2d at 484.
228. Id. at 485.

(Vol. 19:603



FEDERAL JURISDICTION

of appropriate relief.229 Judge Higginbotham specially concurred,
stating, "IT]his case comes to us in a unique procedural posture. A
district court should seldom exercise pendent jurisdiction over a
zoning matter for, as we recently made plain, zoning matters are
peculiarly the province of state courts. '230

In contrast to this decision, the court in Kaplan v. Clear Lake
Water Authority23 ' upheld the district court's refusal to take pendent
jurisdiction over the state claims after having ruled against all of the
constitutional claims on the merits. 23 2 Judge Johnson did not invoke
the language that the state claims "substantially predominated," but
found that the state claims were "unique and not readily resolved. ' 233

The Supreme Court in First English Evangelical Lutheran Church
v. Los Angeles County234 and in Nollan v. California Coastal Com-
mission,235 recognized a constitutional claim for damages for zoning
decisions that amount to a taking of property. Lower courts will
probably severely limit these two cases to their facts. Nevertheless,
the abstract doctrine enlarging federal constitutional rights may have
a substantial wave effect, eroding the bulkheads that the Fifth Circuit
has patiently constructed to protect against federal court pendent
jurisdiction over state claims in zoning cases.

VI. ABSTENTION

A. Burford and Younger Abstention Apply to Claim of
Preemption by Federal Power Act

The United State Supreme Court, in Pennzoil Co. v. Texaco,
Inc. ,236 fully applied the Younger abstention doctrine23 7 to a civil
proceeding without any apparent qualification. 238 The Pennzoil ruling

229. Id. at 489.
230. Id. (citing Shelton v. City of College Station, 780 F.2d 475 (5th Cir.) (en banc), cert.

denied, - U.S. -, 106 S.- Ct. 3276, 91 L. Ed. 2d 566 (1986)).
231. 794 F.2d 1059 (5th Cir. July 1986).
232. Id. at 1066.
233. Id. Judge Johnson wrote the opinion for the panel. Judges Politz and Rubin who

specially concurred because "[s]uch a summary dismissal of claims of denial of constitutional
rights is the inevitable result" of Shelton, 780 F.2d 475 (5th Cir. 1986), and Stern, 778 F.2d
1052 (5th Cir. 1985). 794 F.2d at 1067 (Rubin, J., concurring).

234. - U.S. 107 S. Ct. 2378, 96 L. Ed. 2d 250 (1987).
235. __ U.S. -, 107 S. Ct. 3141, 97 L. Ed. 2d 677 (1987).
236. - U.S. , 107 S. Ct. 1519, 95 L. Ed. 2d 1 (1987).
237. Younger v. Harris, 401 U.S. 37 (1971). Originally, the Younger abstention doctrine
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made a prophet of Judge Randall, who correctly anticipated Pennzoil
and extended it in New Orleans Public Service, Inc. (NOPSI) v. New
Orleans.2 9 Judge Randall extended and tacked the Younger doctrine
on to the Burford abstention 2 4

0 to find that abstention was proper. 241

Judge Randall reasoned that Younger applied to a pending state
administrative proceeding reviewable in state courts. 242 Under Bur-
ford, even though NOPSI's claim was based upon a claim of federal
statutory preemption by the Federal Power Act, the peculiar nature
of the Federal Power Act allowed local jurisdiction over retail rates,
and impliedly left the preemption issue to local courts. 243 Although
the Supreme Court denied certiorari, 2" both the general abstention
issue and the state-federal regulatory preemption issue under the

237. Younger v. Harris, 401 U.S. 37 (1971). Originally, the Younger abstention doctrine
applied to pending state criminal proceedings.

238. Five members of the Court have arrived at this point. Justice Powell, joined by
Justices Rehnquist, White, O'Connor, and Scalia, applied the Younger doctrine to pending
state civil judicial proceedings between private parties apparently without any real discernable
limitation requiring an additional important state substantive interest. - U.S. at -, 107
S. Ct. at 1527-28, 95 L. Ed. 2d at 17-18. Justices Brennan, Marshall, Blackmun, and Stevens
would hold that Younger, in general, is inapplicable to civil proceedings. Id. at , 107 S.
Ct. at 1530, 1532, 1534, 95 L. Ed. 2d at 21, 23, 26 (Brennan, Marshall, Blackmun, Stevens,
JJ., concurring) or at least require that the state have some important substantive interest
beyond its interest as an adjudicator of wholly private disputes. Id. at __, 107 S. Ct. at
1536 n.2, 95 L. Ed. 2d at 28 n.2 (Stevens & Marshall, JJ., concurring). Commenting upon
Younger v. Harris in 1972, this author urged that Younger should not "become an all-purpose
tool for abstention" and should be strictly limited to criminal cases. Kennedy and Schoonover,
Federal Declaratory and Injunctive Relief Under the Burger Court, 26 Sw. L.J. 282, 344
(1972). The theory was that habeas corpus provides a post conviction federal review remedy
by a large number of local federal district judges in criminal cases. Id. In contrast, losers in
state civil cases can obtain federal constitutional review only by a statistically improbable
review in the single United States Supreme Court, selecting from a multitude of decisions in
the fifty state supreme courts. Id. at 344-45. However, this argument has fallen on deaf ears
and fifteen years after Younger the other shoe has dropped in Pennzoil v. Texaco. Thus
Younger v. Harris, originally limited to state criminal proceedings, now threatens to swallow
all other abstention doctrines where there are pending state civil or administrative proceedings.

239. 798 F.2d 858 (5th Cir. Sept. 1986), cert. denied, - U.S. -, 107 S. Ct. 1910,
95 L. Ed. 2d 515 (1987). The United States Supreme Court subsequently "clarified" this
difficult area, holding that ERISA preemption and displacement of state courts allows "arising
under" removal of common law contract and tort claims between private parties. Metropolitan
Life Ins. Co. v. Taylor, - U.S. -, 107 S. Ct. 1542, 95 L. Ed. 2d 55 (1987).

240. Burford v. Sun Oil Co., 319 U.S. 315 (1943).
241. 798 F. 2d at 864.
242. Id. at 863-64.
243. See id. at 864.
244. - U.S. - 107 S. Ct. 1910, 95 L. Ed. 2d 515 (1987).
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Federal Power Act may head to the Supreme Court again. 245

This litigation is a small part of a large number of cases
nationwide involving the right of electric utility companies to pass
the cost of nuclear plants to retail consumers. In this case, as in
others, the Federal Energy Regulatory Commission entered an order
allocating the cost of the Gulf Nuclear plant to four regional electric
utility companies.246 New Orleans Public Service, Inc. (NOPSI) pro-
vides electric power to the City of New Orleans. 247 NOPSI filed an
application for a rate increase with the city council in order to pass
on the FERC cost allocation for the nuclear plant, but the council
directed NOPSI to freeze electric rates pending further regulatory
action. 248 The district court concluded that the doctrine of abstention
barred adjudication of NOPSI's request for relief from the council's
regulatory action.249 The Fifth Circuit panel initially reversed,'50 but
then withdrew its decision and ordered abstention. 251

The Federal Power Act (the Act) delegates to the Federal Energy
Regulatory Commission exclusive authority to regulate the transmis-
sion and sale at wholesale of electric energy in interstate commerce.25 2

Judge Randall's theory was that the Act allows state regulation of
the sale at local retail rates to ultimate consumers. 253 This structure,
which preserves state jurisdiction over retail rates, suggests that local
institutions should normally proceed unfettered by federal interfer-
ence. 2 4 Given the facts here, the Fifth Circuit held that the district
court did not abuse its discretion in deciding that abstention was
appropriate. 255 Under Burford and the Act, the court noted, "the

245. Nantahala Power & Light Co. v. Thornburg, 476 U.S. 953 (1986), has already decided
that the North Carolina Supreme Court erred in failing to give preemption effect to a FERC
order allocating wholesale costs of generating electricity to utilities serving different states. Id.
at 972-73. In addition, a developing split appears to exist in the circuits as to abstention in
federal preemption cases generally, and Federal Power Act cases specifically. 798 F.2d at 862-
63 n.1.

246. New Orleans Pub. Serv. v. City of New Orleans, 782 F.2d 1236, 1238 (5th Cir.),
modified in 798 F.2d 858 (5th Cir. 1986), cert. denied, - U.S. ., 107 S. Ct. 1910, 95
L. Ed. 2d 515 (1987).

247. Id.
248. Id.
249. Id. at 1238-39
250. Id. at 1238.
251. 798 F.2d 858, 860 (5th Cir. Sept. 1986).
252. Id.
253. Id.
254. Id. at 861.
255. Id. at 862.
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regulation and adjustment of local utility rates is of paramount local
concern and a matter which demands local administrative expertise.
The regulatory scheme is complex. In addition, the Louisiana state
courts are fully able to address NOPSI's complaints about Council
actions .... ",256 and federal abstention would not foreclose the "United
States Supreme Court from entertaining NOPSI's preemption claim
should it wind its way up through the state courts. ' 257

Abstention was also found appropriate under the Younger doc-
trine that federal courts should not interfere with pending state
judicial proceedings absent extraordinary circumstances. 2 s Here, Judge
Randall found that under Younger, the administrative proceeding
before the Council constituted an ongoing judicial proceeding because
it is appealable to Louisiana courts. 25 9

VII. FEDERAL CONTRACT AND TORTS CLAIMS. SECTION 1346

A. State Court had Jurisdiction to Grant Default Judgment
Against Small Business Administration on Contract but not Tort

Claim

In the case of A.L. T. Corp. v. Small Business Administration,26
0

A.L.T. Corporation filed suit in state court against the Small Business
Administration (SBA) for breach of contract and for violation of
the Texas Deceptive Trade Practices-Consumer Protection Act
(DTPA).2 1 Although it received mailed service at its Washington

256. Id.
257. Id. In the usual civil case, this is a remote statistical probability, but it is perhaps

realistic here.
258. Id. at 863.
259. Id. at 864. Judge Randall relied upon Ohio Civil Rights Comm'n v. Dayton Christian

Schools, Inc., 477 U.S. 619 (1986) for this further extension of Younger. 798 F.2d at 863-64.
Contrast the more common answer given in Thomas v. Texas State Bd. of Medical Examiners,
807 F.2d 453 (5th Cir. Jan. 1987), where abstention by a district court was not appropriate
in an action by a physician convicted of federal crimes who brought a section 1983 action
challenging the revocation of his medical license by the State Board of Medical Examiners.
Id. at 454. Judge Rubin understood existing precedent to mean that the mere availability of
state judicial proceedings did not amount to the pendency of a state judicial proceeding
warranting abstention, and that exhaustion of state remedies was not required. Id. at 456. But
See Eitel v. Holland, 798 F.2d 815 (5th Cir. Aug. 1986) (abstention proper because state
judicial proceeding was pending).

260. 801 F.2d 1451 (5th Cir. Oct. 1986).
261. Id. at 1453-54.
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D.C. office, the SBA did not file any responsive pleadings in state
court, nor did it make any appearances in the state court. 262 The
state judge signed a default judgment in favor of ALT against SBA. 263

ALT later filed suit against the SBA in federal district court to
enforce its state default judgment. 26 The district court held "that
the state court judgment was not entitled to full faith and credit in
federal court because the state court lacked personal jurisdiction over
the SBA. "26 The district court granted the SBA's motion for sum-
mary judgment. 2

6 On appeal, Judge Hill found that the service of
process was sufficient to establish personal jurisdiction not subject
to collateral attack under Texas law267 and rejected all of SBA's
multiple attacks on the default judgment, save one. Judge Hill agreed
with the SBA's contention that, "since the only theory of recovery
which would have permitted ALT to treble its actual damages was
one based in tort, the state court had no jurisdiction to render an
award for an amount greater than ALT's actual contract damages." 2 68

The state district court lacked subject matter jurisdiction over ALT's
cause of action under the DTPA because ALT's allegations of
misrepresentation and fraud sound in tort. 269 The Federal Torts
Claims Act requires such actions to be brought exclusively in federal
court. 270 The court reduced the state judgment to the amount of the
contract claim. 271

B. Oil Company Suit Against Department of Interior for
Declaratory and Injunctive Relief to Invalidate Extra Royalty

Assessments and Penalties was Within Exclusive Jurisdiction of
Claims Court

In Amoco Production Co. v. Hodel 272 the oil company won on
the merits in the district court. 273 The Fifth Circuit reversed and

262. Id. at 1454.
263. Id.
264. Id. at 1455.
265. Id.
266. Id.
267. Id. at 1456-57.
268. Id. at 1462.
269. Id.
270. Id.
271. Id. at 1463.
272. 815 F.2d 352 (5th Cir. Apr. 1987).
273. Id. at 353-54.
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transferred to the Claims Court under the provisions of section 1631
of title 28 of the United States Code. 274 Judge Randall for the court
of appeals, in a lengthy and important analysis, held that the oil
company's action was essentially a claim against the United States
for monetary relief in excess of $10,000 and, therefore, the Claims
Court had exclusive jurisdiction.27 Her reasoning was that the oil
company's action, seeking declaratory and injunctive relief with
respect to assessment of extra royalties and penalties due for gas
produced and sold from gas leases on the Outer Continental Shelf,
even though the action included a request that the case be remanded
to the Department of the Interior with instructions to recalculate
royalties, was in fact a claim for monetary relief in excess of $10,000
for purposes of the Tucker Act.276 In spite of requests for other
relief, the oil company sought, as its "primary objective" or "ulti-
mate aim," return of a sum of money it paid the United States for
assessed royalties and penalties. 277

C. Miller Act One-Year Limitation is Substantive, not
Jurisdictional, and Therefore Subject to Estoppel

The Miller Act requires that suit be commenced within "one
year after the day on which the last ... labor . . . or material was
supplied. ' 278 Construing this section as jurisdictional, in United States
v. Fidelity & Deposit Co. ,279 the district court dismissed and declined
to consider the plaintiff's claim of estoppel as a bar to the one-year
defense.280 The appeal triggered a long historical and conceptual
analysis by Judge Van Graafeiland, visiting from the Second Circuit,
who concluded that the one-year limitation is substantive, not juris-
dictional, and, therefore, the district court on remand must consider
the plaintiff's claim of estoppel.28s

274. Id. at 368. Section 1631 provides: "Whenever ... [the] court finds that there is want
of jurisdiction, the court shall, if it is in the interest of justice, transfer . . . to any other such
court in which the action ... could have been brought . 28 U.S.C. § 1631 (1982).

275. 815 F.2d at 368.
276. Id. (relying on 28 U.S.C. §§ 1346(a)(2) & 1491(a) (1982)).
277. Id. at 356-57.
278. 40 U.S.C. § 270b(b) (1982).
279. 813 F.2d 697 (5th Cir. Apr. 1987).
280. Id. at 700.
281. Id. at 697-700.
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VIII. DIVERSITY JURISDICTION. SECTION 1332

A. Declaratory Judgment of Louisiana Domicile to Enforce
Forced Heirship Rights Against Arkansas Executor

A rule is often swallowed by its exception. In Robertson v.
Robertson,282 the district court dismissed sua sponte by relying on
the well recognized rule that federal courts do not possess subject
matter jurisdiction over matters of probate. 283 The Fifth Circuit
reversed by invoking the exception that federal courts "may entertain
suits in favor of creditors, legatees, heirs and other claimants to
establish claims against a decedent's estate, provided the federal court
does not 'interfere with the probate proceedings or assume general
jurisdiction of the probate or control of the property in the custody
of the state court' ",.284 Thus, once the will had been probated, even
though it was still in administration, a suit by the heir against an
executor became a suit between the parties that was a justiciable
controversy within the scope of federal jurisdiction. 285

Applying this exception, Judge Rubin allowed the Connecticut
children to maintain a diversity action against the Arkansas executors
in Louisiana federal court. The essence of the children's claim was
that their father, the decedent, was domiciled in Louisiana (not
Arkansas) at the time of his death and the children were entitled
under Louisiana "forced heirship" law each to inherit (1/8) of his
whole estate when the father's will cut them out by leaving them
small amounts .2 6 Judge Rubin fit this case within the exception by
reasoning that if the Louisiana federal court decided in favor of the
children that the decedent died domiciled in Louisiana, this ruling
could not and would not upset the validity of the probated will in
Arkansas or its administration, but instead would simply constitute
a claim adjudicated against the Arkansas executor.287 Conversely,

282. 803 F.2d 136 (5th Cir. Oct. 1986).
283. Id. at 138.
284. Id. (citing Markham v. Allen, 326 U.S. 490 (1946)).
285. Id. at 138.
286. Id. at 137. Thirty million dollars and three marriages were at stake. Id. The decedent

made his money in New Orleans, moved to Shreveport, and shortly before his death moved
to Arkansas. Id. His will, naming his latest wife and son co-executors, had been probated and
was being administered in an Arkansas probate court. Id.

287. Id. at 139.
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even if the Louisiana federal court were to find the decedent father
was domiciled in Arkansas, the children would still have justiciable
claims against the executors for 1/8 of the immovables located in
Louisiana.

28

B. Citizenship of General Partners Allows Diversity Claim by
Limited Partnership to Compel Arbitration

The Supreme Court, in Navarro Savings Association v. Lee,289

held that the citizenship of the trustee of a Massachusetts business
trust, and not that of the individual beneficiaries, controlled for
diversity purposes. 29

0 The Fifth Circuit extended this holding to
limited parternerships in Mesa Operating Limited Partnership v.
Louisiana Intrastate Gas Corp.291 Mesa Operating Limited Partner-
ship (Mesa) contracted to sell royalty gas to Louisiana Intrastate Gas
Corporation (LIG).292 The contract between the parties contained an
arbitration provision. 293 After satisfactory performance for two years,
LIG ceased payments due under the contract. 294 Mesa attempted to
invoke the arbitration procedure, but LIG refused to name an arbi-
trator. 29t Mesa then filed a federal court complaint to compel arbi-
tration, and LIG moved to dismiss, alleging lack of federal diversity
jurisdiction and inapplicability of the Federal Arbitration Act (FAA).29

6

The district court granted Mesa's petition for arbitration.29
In Navarro, The Supreme Court held the legal real parties in

interest to the controversy were the trustees since they held title to
the assets, managed the assets, and controlled the litigation over the
trust.298 In the instant case, the general partners alone controlled and

288. Id. Upon remand, a substantial question remained as to personal jurisdiction in
Louisiana over the Arkansas executors. The plaintiffs claimed jurisdiction had been obtained
by service of process on the Louisiana ancillary administrator who had been appointed in
compliance with Louisiana law. See id. at 139.

289. 446 U.S. 458 (1980). This decision affirmed a decision from the Fifth Circuit. 597
F.2d 421 (5th Cir. 1979).

290. Id. at 465.
291. 797 F.2d 238 (5th Cir. Aug. 1986). Senior Judge Hubert Will of the Northern District

of Illinois, sitting by designation, wrote the opinion for the panel.
292. Id. at 240.
293. Id.
294. Id.
295. Id.
296. Id.
297. Id.
298. 446 U.S. at 465.
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managed all aspects of the limited partnership. Consequently, only
the citizenship of Mesa's general partners was relevant to the deter-
mination of diversity jurisdiction. 2

9 The court also ruled that the
contract was involved in "commerce" and, therefore, the FAA
compelled arbitration.3°°

C. No Complete Diversity over Claim by One of Nineteen-
Member Insurance Group

In contrast to cases involving limited partnerships, Judge Gar-
wood had numerous anti-diversity arrows available to shoot an
insurance company group out of federal court. In Aetna Casualty &
Surety Co. v. Hillman,3 1 a fire destroyed an aircraft insured under
a policy issued by a nineteen-member insurance group. 0 2 Aetna
Casualty Company, as one member of the insurance group, brought
suit against the insured and the mortgagor.3 0 3 Aetna, itself a citizen
of Connecticut, mistakenly thought the mortgagor was a citizen of
New York.0 4 When Aetna discovered that the mortgagor was also a
Connecticut citizen, Aetna filed an amended complaint substituting
United States Fidelity and Guaranty Company (USF&G), a Maryland
corporation, as plaintiff.35 The heart of the matter was a provision
drafted by the insurance group which stated: "Each of us . . . or
the Aviation Managers ... can bring a suit .... Any judgment
* . .will be binding on all." 3 The defendants urged that the clause
was drafted for the purpose of collusively naming the plaintiff in
order to create jurisdiction forbidden under section 1359 of title 28
of the United States Code.3°7 Judge Garwood found no need to reach
that issue because there was no diversity at commencement and no
amendment could salvage it.3°0 Aetna and USF&G relied on rule
15(a) and 15(c), and section 1653 of title 28 of the United States
Code, but Judge Garwood was equal to the challenge, and in the

299. 797 F.2d at 240.
300. Id. at 243.
301. 796 F.2d 770 (5th Cir. Aug. 1986).
302. Id. at 772.
303. Id.
304. Id.
305. Id.
306. Id. n.l.
307. Id. at 772-73.
308. Id. at 776.
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process laid down a barrage of hostile procedural rulings that would
gladden the heart of Lord Coke. Judge Garwood saw Aetna's original
suit as a nullity, and therefore Aetna's withdrawal and substitution
of a new plaintiff and relation back also were to a nullity.3°9 Section
1653 provides a method to cure defective allegations of jurisdiction
and cannot be used retroactively to create it. 1°0 Additionally, neither
Aetna nor USF&G carried the burden to show why the citizenship
of each member of the insurance group should not control under
the rule for associations and partnerships. 311 Even dropping the non-
diverse mortgagor because of a settlement after suit was filed could
not retroactively create jurisdiction.3 12 The puzzle in this case for
precedent purposes is whether any one arrow alone was enough to
do the job, whether all were necessary, or whether the unused arrows
were really the lethal ones.313

D. Innkeeper Limitation of Liability Statute Requires Dismissal
for Lack of Jurisdictional Amount

In Kahn v. Hotel Ramada,3 1 4 a jewelry broker's luggage con-
taining $50,000 in property was stolen from a Las Vegas hotel
baggage room." 5 A Nevada statute limited liability of the hotel to
$750 in absence of an express waiver.3 16 Based upon a discovery
record, and after an extensive exploration of the statute's ambiguities,
Judge Rubin took his best guess at the intent of the Nevada Legis-
lature and affirmed a dismissal for lack of jurisdictional amount.31 7

This may be one of those rare cases where the dismissal for lack of
subject matter jurisdiction arguably should have some res judicata
effect in any subsequent state court proceeding."'

309. Id. at 774-76.
310. Id. at 775.
311. Id.
312. Id. at 776.
313. The court had no need to decide whether it was also appropriate to refuse a declaratory

judgment because proceedings were subsequently filed in state court, whether section 1359
precluded jurisdiction, or whether the other insurance companies were indispensable.

314. 799 F.2d 199 (5th Cir. Sept. 1986).
315. Id. at 200.
316. Id. at 201; see NEV. REv. STAT. § 651.010 (1979).

317. Id. at 203.
318. That is, even though the decision is based on lack of jurisdiction of the subject

matter, the federal court had jurisdiction to decide jurisdiction. Thus its decision applying the
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E. Texas Law of Comity Would Grant Immunity to Arkansas
County for Civil Defense Helicopter Crash

In a rare but significant case of first impression, Judge Wisdom
presented a scholarly analysis of Texas law, concluding under the
Erie doctrine that Texas courts would grant immunity from damages
to an Arkansas County in Lee v. Miller County.3 19 The plaintiffs,
citizens of Texas, were injured in the Texas crash of a Civil Defense
helicopter owned by Miller County, Arkansas.3 20 They brought suit
in United States District Court for the Eastern District of Texas
based on diversity.3 21 A jury found Miller County liable and awarded
damages of $250,000.322 The district court granted Miller County
judgment notwithstanding the verdict based on immunity under the
Interstate Civil Defense and Disaster Compact.3 23 Judge Wisdom
affirmed this result but instead based the judgment on the holding
that Texas courts would grant immunity under principles of comity1 24

Under the most significant relationship test, Texas law applied
because the plaintiffs were Texans, the crash occurred in Texas, and
the defective part was installed in Texas, even though there were
strong arguments for centering the relationship in Arkansas.3 25 In the
absence of a specific Texas case on point, Judge Wisdom relied on
the classic Texas cases of McElreath v. McElreath26 and Robertson
v. Estate of McKnight. 27 Although the decision to extend comity
rested in the sound discretion of the trial court and should be
overturned only if based upon clearly erroneous determinations of

Nevada limitation statute to the discovery facts should either be res judicata, or give rise to
collateral estoppel as to the issue, or at least become law of the case. In other instances, the
Nevada court should be free to take a different interpretation of the statute (perhaps an
unlikely prospect, given the nature of the Nevada hotel industry).

319. 800 F.2d 1372, 1379 (5th Cir. Sept. 1986).
320. Id. at 1373.
321. Id.
322. Id. at 1374.
323. Id.
324. Id. at 1379. Miller County, whether required to do so, filed a cross-appeal preserving

its two other alternative defenses that Arkansas law applied or else that Texas would give
immunity by comity. Id. at 1374.

325. Id. at 1374 n.6.
326. 162 Tex. 190, 345 S.W.2d 722 (1961) (comity to Oklahoma divorce decree dividing

Texas land).
327. 609 S.W.2d 534 (Tex. 1980) (Texas will enforce New Mexico interspousal tort law as

not contrary to Texas immunity).
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facts or conclusions of law, Judge Wisdom concluded that the trial
court did abuse its discretion in failing to extend comity.32

It was not at all clear, as the district court had reasoned, that
a Texas county would be immune from damages arising out of a
helicopter crash under the Texas Tort Claims Act for a "motor-
driven vehicle [or] equipment. '3 29 At the very least, the liability of
a Texas county would be limited to $100,000, indicating no strong
Texas public policy against full immunity.33 0 The district court mis-
read the message of Hall v. Nevada331 where the United States
Supreme Court allowed California to impose a motor vehicle tort
judgment based upon vicarious liability against the State of Nevada. 32

The real message of Hall according to Judge Wisdom, was the dictum
that allowed California the discretion to choose whether to extend
comity to Nevada's request for immunity under Nevada's own law.33

Finally, the heart of the matter was that Texas and Arkansas, in
pursuit of mutual civil defense operations, would grant comity to
each other3 4 In a nutshell, Judge Wisdom rejected the district court's
rationale that the Civil Defense Act mandated immunity and instead
relocated this policy in the Texas law of comity. 35

IX. ADMIRALTY. SECTION 1333

A. Medical Malpractice Claim Against Shoreside Doctor is Within
Admiralty Jurisdiction

In Parker v. Gulf City Fisheries, Inc. ,336 George Parker, a ship's
captain, was employed to conduct daily voyages from offshore plat-
forms for periods of fourteen consecutive days. 337 Parker telephoned
his wife from aboard ship and saw her on shore. 338 Mrs. Parker

328. 800 F.2d at 1374-75.
329. Id. at 1376 (referring to Texas Tort Claims Act, ch. 292, 1969 Tex. Gen. Laws 874,

repealed by ch. 959, § 9 (1), 1985 Tex. Gen. Laws 7218, replaced by TEx. CV. PRAc. & REM.
CODE ANN. §§ 101.001-101.101 (Vernon 1986)).

330. Id. at 1376.
331. 440 U.S. 410 (1979).
332. Id. at 411, 429.
333. 800 F.2d at 1377.
334. Id. at 1378-79.
335. Id. at 1379.
336. 803 F.2d 828 (5th Cir. Oct. 1986).
337. Id. at 828.
338. Id.
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became concerned about his condition and consulted Dr. Blanks.3 9

Dr. Blanks examined Mr. Parker, then sent him home.34° That
afternoon Parker suffered a massive stroke.3 4' George Parker sued
his employer, Gulf City Fisheries, Inc., alleging that it failed to
provide him adequate medical attention.3 42 Gulf City in turn filed a
third party complaint pursuant to rule 14(c) of the Federal Rules of
Civil Procedure against Dr. Blanks claiming that his negligence caused
or aggravated Parker's stroke. 343 Parker settled with Gulf City, and
the district court dismissed the third party complaint for lack of
admiralty jurisdiction .34

The court, speaking through Judge Rubin, combined two prin-
ciples to produce a reversal requiring the district court to take
jurisdiction. The court borrowed the land-based rule from Bell v.
Hood,345 as restated in Clark v. Tarrant County,346 and merged it
with the nexus test for admiralty jurisdiction 347 to conclude that if
"the factual findings regarding subject matter jurisdiction are inter-
twined with the merits," admiralty jurisdiction will be assumed unless
the maritime basis for the claim is "immaterial or is wholly insub-
stantial and frivolous. 3 48 The court applied the four factors that
control admiralty nexus analysis 349 to conclude: (1) the function and
role of Parker was known to Dr. Blanks; (2) a ship was involved;
(3) the sea job stress may have contributed to the stroke; and (4) a
traditional concept of the role of admiralty has been to furnish a
remedy for travelers on navigable waters.3 50 In response to Dr. Blanks'
contention that his conduct should be controlled by state tort law
rather than admiralty law, Judge Rubin replied, "Dr. Blanks knew
he was treating a seaman who was aboard ship. That suffices." '35'

339. Id. at 829.
340. Id.
341. Id.
342. Id.
343. Id.
344. Id.
345. 327 U.S. 678, 682-83 (1946).
346. 798 F.2d 736, 741 (5th Cir. Aug. 1986).
347. Executive Jet Aviation, Inc. v. Cleveland, 409 U.S. 249, 268 (1972).
348. 803 F.2d at 829.
349. Id. at 830.
350. Id.
351. Id.
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B. Jones Act Plaintiff May Withdraw Jury Demand even though
Defendant is Diverse

In Rachal v. Ingram Corp.,352 the plaintiff could not make up
his mind whether to demand a jury trial.353 His withdrawal of a jury
demand led to a successful bench trial and to the defendant claiming
on appeal that the trial court had denied the defendant's right to
jury trial. a54 This simple problem, through unique procedural twists,
mushroomed into a major federal opinion. Judge Jolly was compelled
to parse the calculus of Federal Rules of Civil Procedure 9(h), 15(a),
38(a) and (b), 39, the Jones Act, diversity jurisdiction, the seventh
amendment, and the savings-to-suitors clause. 55

These were necessary in order to distinguish the leading Fifth
Circuit case, Johnson v. Penrod Drilling Co..356 That case had held
that when the plaintiff originally invoked both admiralty and diversity
jurisdiction, the presence of the diversity jurisdiction under the
savings-to-suitors clause gave rise to the defendant's right to jury
trial.35 7 Since defendant Penrod had a right to trial by jury, the
plaintiff, who had first demanded a jury trial, could not use rule
15(a) to withdraw the jury demand without Penrod's consent under
rule 39.35

In this case, however, Rachal had at all times sought relief only
under the Jones Act and at no time had invoked diversity jurisdiction,
and had also withdrawn its jury demand prior to the time diversity
jurisdiction arose in the record.359 Therefore, since defendant Ingram

352. 795 F.2d 1210 (5th Cir. Aug. 1986).
353. Id. at 1210.
354. Id. at 1211.
355. See id. 1212.
356. 469 F.2d 897 (5th Cir. 1972), reh'g granted, 478 F.2d 1208 (5th Cir. 1973), on reh'g,

510 F.2d 234 (5th Cir. 1975), cert. denied, 423 U.S. 839 (1975), overruled on other grounds,
Culver v. Slater Boat Co., 688 F.2d 280 (5th Cir. 1982) (en banc).

357. 469 F.2d at 902-03.
358. Id. at 903.
359. 795 F.2d at 1213-14. The sequence of events is as follows:

1. Rachal filed a complaint solely under the Jones Act against Ingram Corporation,
his employer, (who was of citizenship diverse to Rachal) and A&P Boat Rentals
(who was not diverse), and demanded a jury trail. Id. at 1212.
2. The clerk placed the case on the jury trial docket. Id.
3. A year later Rachal filed a supplemental and amended complaint designating it
as an action in admiralty under rule 9(h) and a pre-trail order was filed providing
for a non jury trial. Id.
4. Ingram made a demand for jury trail; Rachal filed a motion to strike Ingram's
demand; and the district court granted Rachal's motion to strike, holding Rachal
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had no right to a jury trial at all, the Jones Act jury trial demand
could be withdrawn by the plaintiff without consent of the defendant,
subject to the court's discretion that the withdrawal not be prejudicial
to defendant.36°

C. Other Admiralty

The court also decided that a diver working near a fixed platform
was a "seaman" under the Jones Act,361 but neither a shore-based
electrical equipment repairman 62 nor a ship repair employee injured
in the dock area363 were seamen and were, therefore, confined to
remedies under the Longshore and Harbor Workers' Compensation
Act. Similarly, the court also finally decided unanimously en banc
that a drilling rig in final stages of construction was not a "vessel"
within admiralty jurisdiction.'- Further, in Titan Navigation, Inc. v.
Timsco, Inc., 365 the court decided that an order to post counter
security on a counterclaim was an appealable order and did not
erroneously undercut the maritime lien sought by plaintiff. 66

X. REMOVAL. SECTIONS 1441 AND 1443.

A. Original Defendant's Failure Timely to Remove Bars Removal
by Later Added Defendant

The removal statute requires that the "defendant or defendants"
remove. 67 This clause has been interpreted to require unanimity

could properly amend his complaint under rule 15(a) without obtaining the defen-
dant's consent under rule 39(a). Id.
5. Three months later, all parties moved to dismiss A&P Boat Rentals, pursuant

to settlement with Rachal. This dismissal created diversity juridiction. Id.
360. Id. at 1217.
361. Pickle v. Int'l Oilfield Divers, Inc., 791 F.2d 1237 (5th Cir. June 1986), cert. denied,
- U.S. __, 107 S. Ct. 939, 93 L. Ed. 2d 989 (1987).
362. Pizzitolo v. Electro-Coal Transfer Corp., 812 F.2d 977 (5th Cir. Mar. 1987).
363. Margin v. Sea-Land Servs., Inc., 812 F.2d 973 (5th Cir. Mar. 1987).
364. Richendollar v. Diamond M Drilling Co., 819 F.2d 124 (5th Cir. June 1987) (en

banc), petition for cert. filed, 56 U.S.L.W. 3271 (U.S. Oct. 13, 1987) (No. 87-504).
365. 808 F.2d 400 (5th Cir. Jan. 1987).
366. Id. at 402. Apparently without opposing argument, the court also confirmed the

district court's "correct" conclusion that it had subject matter jurisdiction of a dispute under
the Outer Continental Shelf Lands Act, 43 U.S.C. § 1349(b)(1) (1982). Tidelands Royalty "B"
Corp. v. Gulf Oil Corp., 804 F.2d 1344, 1347-48 (5th Cir. Dec. 1986). The suit was brought
by Tidelands, as the assignee of offshore oil and gas production and royalty payments, against
Gulf Oil, the offshore oil and gas lessee-producer, claiming that Gulf's adjoining land operations
were draining its offshore leases, thus reducing the production and royalty payments to
Tidelands. Id. at 1348.

367. 28 U.S.C. § 1441(a) (1982).
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among the defendants. The statute further requires that the "petition
for removal .. . shall be filed within thirty days after the case ...
has become removable." 36 In Brown v. Demco, Inc. ,369 the following
issue arose: where the original case was initially removable but the
original defendants failed to remove within the thirty days, and four
years later a new defendant was added, may all defendants now join
to remove within thirty days of the receipt of papers adding the new
defendant?3 70 Judge Rubin said "No" and endorsed a general negative
rule as being consistent with a policy to restrict removal.3 71 He rejected
scholarly criticism advocating an "equitable rule" balancing the newly
added defendant's interest in removal against the plaintiff's interest
in remaining in state court.172 Under the restrictive rule, the newly
added defendant was in no worse a position than if originally he
had been joined and the other defendants had refused to join in the
removal petition . 73 Judge Rubin recognized there might be exceptions
where a time delay existed between the receipts of service by multiple
original defendants or there was bad faith by the plaintiff, but the
facts here did not present such a case.3 74

B. Removal of Texas Forcible Entry and Detainer Suit Leads to
Res Judicata Merger of Omitted Claim for Rent

The Texas system allows the landlord to seek an expedited
remedy of ejectment in a forcible entry and detainer suit in the
justice court in one action, and, because of subject matter limitations
on the justice court, to split the cause of action and seek back rent
in a subsequent second action in the state district court.175 In Jackson
v. United States Postal Service,37 6 the landlord, Jackson, filed a

368. Id. § 1441(c).
369. 792 F.2d 478 (5th Cir. June 1986).
370. Id. at 480.
371. Id. at 481-82 (citing IA J. MOORE, MooRE's FEDERAJ. PRACTICE 10.168 13.-5-51, 586-

87 (2d ed. 1985).
372. 792 F.2d at 481-82 (criticizing 14A C. WRIGr, A. MILLER, & E. COOPER, FEDERAL

PRACTICE AND PROCEDURE § 3732, at 532 (2d ed. 1985).
373. 792 F.2d at 482.
374. Id. The district court certified its order overruling the motion to remand the case as

appealable under 28 U.S.C. § 1292 (b) (1985). 798 F.2d at 480. The court allowed an intervening
plaintiff, a subrogated worker's compensation carrier, standing to take the appeal. 792 F.2d
at 480-8 1.

375. TEx. PROP. CODE ANN. §§ 24.005-24.007 (Vernon Supp. 1987).
376. 799 F.2d 1018 (5th Cir. Sept. 1986).
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forcible entry and detainer suit in justice court against the tenant,
United States Postal Service.377 The Postal Service removed the
forcible entry and detainer suit from the state justice court to the
United States district court.3 78 The district court had found for the
landlord and evicted the Postal Service.179 However, the landlord,
following customary state practice, failed to include its claim for
back rent. 80 The landlord then filed a second federal action, but the
Fifth Circuit found the Texas system was irrelevant and the landlord's
failure, after removal, to amend and raise a claim for back rent,
barred the claim by federal res judicata.38

C. Defendant Cannot Collaterally Attack Remand Order by

Action for Declaratory Judgment and Injunction Under ERISA

Majoue, an employee, filed a state claim for wrongful discharge
in Louisiana State court against his employer New Orleans Public
Service, Inc. (NOPSI)3 82 NOPSI attempted to remove claiming that
Majoue's state claims were artfully plead federally preempted claims
and arose under section 1331 of title 28 of the United States Code
and the Employee Retirement Income Security Act (ERISA).8 3 The
federal district court rejected this argument and remanded.3 84 The
removal statute makes remand orders "not reviewable." '385 NOPSI
brought the instant declaratory judgment action in federal court for
a determination that ERISA preempted Majoue's state law claims,
and seeking an injunction against the state proceeding.81

6 The Fifth

377. Id. at 1020.
378. Id.
379. Id.
380. Id.
381. Id. at 1022-23. From the author's view, this harsh academic result may be offensive

to "simple justice." However, as Justice Rehnquist now commands us, "simple justice" is
not what equity and good conscience demand. Rather, " '[slimple justice' is achieved when a
complex body of law developed over a period of years is evennandedly applied." Federated
Dep't Stores, Inc. v. Moitie, 452 U.S. 394, 401 (1985). In the instant case, however, the Fifth
Circuit mentions the fact that the Postal Service had deposited disputed rentals into the registry
of the district court in the first action. 799 F.2d at 1020. Thus the court's decision to impose
preclusive effect in the second action may not be as harsh as the doctrinal ruling appears.

382. New Orleans Pub. Serv., Inc, v. Majoue, 802 F.2d 166, 166 (5th Cir. Oct. 1986).
383. Id. at 166-67. NOPSI brought this action to enjoin the state court proceeding. Id. at

167.
384. Id. at 167.
385. 28 U.S.C. § 1447(d) (1982).
386. 802 F.2d at 167.
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Circuit relied on hornbook law establishing that remand orders are
nonreviewable to conclude the district court's original order of re-
mand was res judicata as to the forum, and could not be reviewed
even by the district court itself. 387 An important technical part of the
ruling was relegated to the final footnote holding that the statutory
grant of exclusive jurisdiction over ERISA actions seeking injunctions
and other equitable relief does not override section 1447(d).38

D. Frivolous but Non Bad Faith Removal Requires District Court
to Reconsider Denial of Cost Sanction

In News-Texan, Inc. v. City of Garland,89 a newspaper brought
suit in state court seeking to compel the city to disclose names of
candidates for the post of new city manager. 90 The city removed the
case the to the United States district court, which ordered that the
case be remanded. 9' The city appealed, arguing that the Voting
Rights Act gave it the right not to disclose.3 92 After holding that
removal was improper, the Fifth Circuit held that the district court
apparently applied an improper threshold standard requiring bad
faith to support sanctions for improvident removal. 393 Therefore, the
district court decision not to impose sanctions was vacated and the
case was remanded for reconsideration of sanctions. 39

4 The court

387. Id. at 168.
388. Id. n.6. Avoiding a conundrum, the court, in dismissing, reversed the district court's

ruling on the merits and left open the question whether Majoue's wrongful discharge claim is
preempted by ERISA. This issue will be determined, together with the merits, in the first
instance by the Louisiana courts. The conundrum is that presumably the federal district court's
first original remand order was based upon a ruling that the claim was not preempted.
However, this ruling was made in the context of a remand order declining subject matter
jurisdiction. Thus the federal court ruling should not be binding in state court, or at least
should be subject to re-examining under law of the case principles. See also supra note 239
(suggesting the district court may have been wrong to remand).

389. 814 F.2d 216 (5th Cir. Apr. 1987).
390. Id. at 217. The court's tough approach here is analogous to its mandating the district

court to sanction under rule 11 in Thomas v. Capital Sec. Servs., Inc., 812 F.2d 984, reh'g
en banc granted, 822 F.2d 511 (5th Cir. July 1987).

391. 814 F.2d at 217.
392. Id. at 217 n.l. Remand orders are generally not appealable, but 28 U.S.C. § 1447(d)

(1982) contains an exception for remand of cases invoking 28 U.S.C. § 1443 (1982). 814 F.2d
at 217 n.l.

393. 814 F.2d at 219-20.
394. Id. at 221.
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found that orders granting or denying costs are appealable collateral
orders and further that the city's appeal was itself frivolous, justifying
sanctions of attorneys' fees and costs.3 95

XI. APPELLATE JURISDICTION. SECTION 1291

A. Order Denying Dismissal Sought for Forum Non Conveniens
is not Appealable Collateral Order

In Partrederiet Treasure Saga v. Joy Manufacturing Co. ,396 plain-
tiffs, who were Norwegians, sued the defendants, United States
corporations, on a products liability claim.3 97 The claim alleged that
a defective elevator caused an accident on an oil rig operating off
the coast of Norway. 98 The defendants moved for dismissal, alleging
that a Norwegian court was more convenient than a United States
forum.3 99 The district court denied the motion; the defendants sought
review and the appeal was dismissed. 4°°

The court agreed that the denial of the forum non conveniens
motion satisfied the first criterion of the collateral order doctrine
because the order effectively concluded the forum non conveniens
question.4°1 However, the denial failed to meet the second requirement
that the question of convenience be completely separate from the
resolution of the merits of the action.402 At least two other circuits
have reached the same concudion that the denial of a forum non
conveniens order is nonappealable. 3

As to the second, "separate" requirement, balancing the factors
involved in reaching a forum non conveniens decision inevitably
requires the court to consider the substantive issues that will arise at
trial. The degree to which the two questions overlap makes the forum
non conveniens issue especially unsuited to interlocutory appeal. Such

395. Id. Note that the remand order itself it not generally appealable. See supra note 392.
396. 804 F.2d 308 (5th Cir. Nov. 1986).
397. Id. at 309.
398. Id.
399. Id.
400. Id.
401. Id.
402. Id.
403. Rosenstein v. Merrell Dow Pharmaceuticals, Inc., 769 F.2d 352, 354 (6th Cir. 1985);

Coastal Steel Corp. v. Tilghman Wheelabrator Ltd., 709 F.2d 190, 195 (3d Cir.), cert. denied,
464 U.S. 938 (1983).
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review complicates and increases the cost of trial and undermines the
very purposes for the forum non conveniens principle. 404 Because the
denial of the forum non conveniens motion would involve matters
not completely separate from the merits and, therefore, fails to satisfy
the second requirement, there was no need to consider the third
requirement.

B. Order Denying Dismissal Sought on Basis of Canadian
Bankruptcy Stay is not an Appealable Collateral Order

Speaking through Judge Wisdom, the Fifth Circuit refused to
reach the merits of a district court's refusal to give international
comity to an order of a Canadian bankruptcy court staying action
against the Canadian bankrupt in Pan Eastern Exploration Co. v.
Hufo Oils. °5 The Fifth Circuit found the order not to be an ap-
pealable collateral order because it failed all elements of the three-
part test including that: (1) the denial of the motion to dismiss could
be altered before final judgment-thus it was not conclusive of the
issue of comity; (2) the issue of international comity was not separable
from the merits; (3) the general rule is that denial of a motion to
dismiss is not appealable because it can be effectively reviewed upon
appeal from the final judgment.: °

As for the recently created Supreme Court collateral order
exceptions for defenses based on absolute immunity, qualified im-
munity, or double jeopardy, the common characteristic of these
claims is "a substantial entitlement not to stand trial."4 The defense
based upon the principle of comity is intended to serve the interests
of nations, not individuals, and did not rise to the level of an
analogous entitlement not to stand trial.

C. When Res is Released in In Rem Action, Failure to Seek
Supersedeas Destroys Jurisdiction on Appeal

In United States v. $79,000,4 the Fifth Circuit delivered a hard
practice lesson to claimants against a fund of money seized by the

404. See 804 F.2d at 310.
405. 798 F.2d 837, 842 (5th Cir. Aug. 1986).
406. Id. at 839-40. Compare the holding in Partrederiet Treasure Saga v. Joy Manufacturing

Co., 804 F.2d 308 (5th Cir. Nov. 1986), described supra notes 396-404 and accompanying
text, finding the first satisfied, the second not satisfied, and declining to rule on the third.

407. Id. at 842; see Stevens v. Corbell, 798 F.2d 120, 121 (5th Cir. Aug. 1986) (finding
such an entitlement not to stand trial).

408. 801 F.2d 738 (5th Cir. Oct. 1986).
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United States in a forfeiture action. The district court entered its
final order forfeiting the funds and thirty days later "the monies
were rendered unto Caesar - that is, U.S. Customs." ' Even though
the claimants had filed a timely notice of appeal, they failed to move
for supersedeas and, therefore, could not escape the case law rule
(apparently derived from admiralty) that release of the res in the
district court destroys the jurisdiction of the appellate court. 410 The
claimants could not invoke the case law exception for accidental,
fraudulent, or improper release of the res because the government
had no duty to notify the claimants of the release.411 Since rule 62(a)
allows an automatic ten-day stay after entry of judgment, the open-
ended time period permitting a motion for supersedeas in rule 62(d)
does not override the common law rule destroying jurisdiction of the
appeal.

412

D. When Appellate Court Affirmed Forum Non Conveniens
Conditional Dismissal, Appellant's Original Failure to Seek

Supersedeas Stay Barred District Court More than One Year Later
from Granting Appellant Time Extension to Perform Condition

In Newball v. Offshore Logistics International,413 a similar hard
practice lesson teaching appellant the necessity for seeking a super-
sedeas stay was delivered in an admiralty case where the district court
had entered a conditional forum non conveniens order. 414

A Columbian seaman brought an action in federal district court
for an injury occurring aboard a Panamanian corporation-owned
Brazilian ship in Brazilian waters. 41 The lower court determined that
United States law did not apply and, following modern admiralty
practice, entered an order of dismissal subject to conditions governing
both the plaintiff and the defendant, essentially that: (1) the plaintiff
must file suit in the foreign court within ninety days and (2) the
defendants in that court must agree to submit to service, waive
statutes of limitations, stipulate to evidence, and satisfy any resulting

409. Id. at 739.
410. Id.
411. Id. at 740.
412. Id. at 739-40 (relying on FED. R. CIv. P. 62).
413. 803 F.2d 821 (5th Cir. Oct. 1986).
414. Id. at 823.
415. Id.
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judgment. 4 6 The plaintiff appealed this order but did not seek a
supersedeas stay of the judgment under Federal Rule of Civil Pro-
cedure 62(d) and did not file a foreign suit within the ninety days. 41 7

When the Fifth Circuit finally affirmed the order, not only the ninety
days, but also one year had expired. Nevertheless plaintiff then
obtained a ninety-day extension from the district court and filed the
foreign action. 4

1
8 The defendant appealed the district court's order

granting the time extension on the conditions. 419 The Fifth Circuit
agreed with defendant and reversed the time extension. 420

The district court had found "the plaintiff was negligent in
failing to obtain an extension of time" prior to the passing of the
original ninety day deadline, but "it would have been illogical for
the plaintiff to file an action in an alternative forum during the
pendency of the appeal." ' 42' The trial court reasoned that 'neither
the letter nor the spirit' of F.R.C.P. 62(d) precluded the grant of an
extension of the original ninety-day period. 422

In reversing, the Fifth Circuit first raised and answered the
question whether the district court's grant of a time extension to its
original conditional order of dismissal was itself not an appealable
order. 423 The court relied on an analogy to the appealability of some
denials of temporary restraining orders, 424 and to cases giving comity
to foreign judgments,4 25 and fit this case within the collateral order
doctrine because the issues would not be effectively reviewable after
judgment in a foreign court unless the court took jurisdiction now.4 26

It is true that after the Fifth Circuit mandate issued in the first
appeal, the district court could and did appropriately recognize a
reacquisition of jurisdiction. However, because the original condi-
tional dismissal order was final, the one-year time limitation in rule
60(b)(1) began to run against the plaintiff and thus, the district court
after one year lost power to modify its original order based upon

416. Id. at 823-24.
417. Id. at 824.
418. Id.
419. Id.
420. Id. at 827.
421. Id. at 824.
422. Id.
423. Id.
424. Id. at 824-25.
425. Id.
426. Id. at 825-27.
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"plaintiff's negligence" in failing to seek a rule 62(d) supersedeas
stay.427 The district court's order could not be sustained as an order
not limited by one year under rule 60(b)(6) as justified on any "other
grounds" because the "negligence" grounds were within (b)(1) and
were, therefore, excluded from (b)(6). 428 Hard cases make hard law.

E. Appellant Must Make Motion Within Ten Days to Suspend
Time for Filing Notice of Appeal

A timely made rule 59(e) motion to amend a judgment suspends
the time for filing a notice of appeal. 429 A rule 60(b) motion for
relief from judgment does not. 430 Subsequent appellate court cate-
gorization of an ambigous motion as one or the other is, therefore,
often either fatal or vital to the appeal. In Harcon Barge Co. v. D
& G Boat Rentals, Inc. ,431 the Fifth Circuit attempted en banc to
adopt a bright line approach now well worth repeating:

[A]ny post-judgment motion to alter or amend the judgment
served within ten days after the entry of judgment, other than a
motion to correct purely clerical errors covered by Rule 60(a), is
within the unrestricted scope of Rule 59(e) and must, however
designated by the movant, be considered as a Rule 59(e) motion
for purposes of Fed.R.App.P. 4(a)(4). If, on the other hand, the
motion asks for some relief other than correction of a purely
clerical error and is served after the ten-day limit, then Rule 60(b)
governs its timeliness and effect. 432

Judge Hill applied this standard to conclude that where the
plaintiff's motion to set aside an order of dismissal was filed fourteen
days after the dismissal, it was a rule 60(b) motion that did not
suspend the time for filing a notice of appeal from the dismissal
order, and consequently that appeal was dismissed. 433 The notice of
appeal had been timely filed, however, in order to review the denial
of the rule 60(b) motion. 34 Considering the matter as a rule 60(b)(6)

427. Id. at 826-27.
428. Id. at 827.
429. See FED. R. Civ. P. 59(e).
430. See FED. R. Civ. P. 60(b).
431. 784 F.2d 665 (5th Cir.) (en banc), cert. denied, - U.S. -, 107 S. Ct. 398, 93

L. Ed. 2d 351 (1986).
432. Id. at 667.
433. Huff v. International Longshoremen's Ass'n, Local No. 24, 799 F.2d 1087, 1090 (5th

Cir. Sept. 1986).
434. Id. at 1088.
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motion, under the appellate review standard for abuse of discretion,
there was no abuse because the plaintiff still had a remedy in another
pending proceeding.43

F. Numerous Cases Finding Jurisdictional Failure to Perfect
Appeals

The unique variations in the timing of filing notices of appeals
continued to give rise to numerous dismissals resolving fact patterns
under the Federal Rules, Harcon Barge, and the final decision rule . 36

G. Default Judgment is Void When Based upon Defendant's

Refusal to Accept Certified Mail Marked "Postage Due"

In Recreational Properties, Inc. v. Southwest Mortgage Service
Corp. ,37 the Fifth Circuit held that the application of the Louisiana
long arm statute requires strict compliance with its procedural re-
quirements. 4 8 In spite of the plaintiff's factual assertion that postage
was not in fact due, the defendant could reject mail so marked and
was entitled to the grant of a rule 60(b)(4) motion, even after time
for appeal had run, because the default judgment was void. 4

1
9

H. Exclusive Jurisdiction in Court of Appeals for Federal Circuit

The Court of Appeals for the Federal Circuit has exclusive
jurisdiction of appeals from final orders of the Merit Systems Pro-
tection Board governing federal employees. 440 However, when an
employee raises a claim that her discharge was racially motivated-
a claim raising mixed issues-appellate jurisdiction lies first in the

435. Id. at 1091.
436. E.g. Mosley v. Cozby, 813 F.2d 659 (5th Cir. Mar. 1987); Benson v. Bearb, 813 F.2d

406 (5thCir. Feb. 1987); InterFirst Bank v. FDIC, 808 F.2d 1105 (5th Cir. Jan. 1987) (No.
85-1746); Girard v. Drexel Burnham Lambert, Inc., 807 F.2d 490 (5th Cir. Jan. 1987);
Fitzpatrick v. Texas Water Comm'n, 803 F.2d 1375 (5th Cir. Nov. 1986); Eleby v. American
Medical Sys., Inc., 795 F.2d 411 (5th Cir. July 1986); Baker Indus., Inc. v. Howard Elec. &
Mechanical, Inc., 794 F.2d 965 (5th Cir. July), cert. denied, - U.S. -, 107 S. Ct. 402,
93 L. Ed. 2d 355 (1986). However, whether considered as a rule 59, 60(a), or 60(b) motion,
an unresolved motion to clarify the judgment does not vitiate a timely notice of appeal. Brown
v. United Ins. Co. of America, 807 F.2d 1239 (5th Cir. Jan. 1987).

437. 804 F.2d 311 (5th Cir. Nov. 1986).
438. Id. at 314.
439. Id. at 315.
440. Blake v. Department of Air Force, 794 F.2d 170, 172 (5th Cir. July 1986).
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district court."' But in this case the Fifth Circuit held that Blake
had abandoned and failed to articulate a claim for racial discrimi-
nation, so the Federal Circuit had exclusive jurisdiction over the
appeal and the district court had none.442

L Tied Race to Appellate Court House Decided by Coin Toss

When large amounts of money are involved, venue shopping for
court of appeals review of agency decisions has become a costly and
embarrassing display of the perversion of lawyering skills and re-
sources. In a very important and interesting per curiam essay, barely
revealing the tip of this appalling iceberg, the Fifth Circuit resolved
a tied race by cooperating in a coin toss conducted by the Federal
Circuit. 443 The result was that the case went forward in the Fifth
Circuit. 4

" The opinion does not reveal who won the toss.

441. 794 F.2d at 172.
442. Id. at 173. It is not immediately clear why the Fifth Circuit did not transfer under

28 U.S.C. § 1631 (1982) to the Federal Circuit. See supra note 274.
443. Mobil Oil Exploration Co. v. Federal Energy Reg. Comm'n, 814 F.2d 998 (5th Cir.

Jan. 1987) (per curiam).
444. Id. at 1001.
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