
HANDICAP PROVISION OF TEXAS EMPLOYMENT
DISCRIMINATION STATUTE PROTECTS ONLY THOSE

INDIVIDUALS WHOSE DISABILITIES SEVERELY LIMIT
THEM IN PERFORMING WORK-RELATED TASKS IN

GENERAL: Chevron v. Redmon,
745 S.W.2d 314 (Tex. 1987).

Sheila Carter Redmon applied for employment as a maintenance
helper at the Chevron Corporation's Port Arthur refinery in October,
1980.1 Through a mandatory medical examination, Chevron discov-
ered that Redmon's eyesight did not meet the company's visual acuity
qualifications for the position for which she applied, and Chevron
refused to hire her. 2 Redmon filed suit under the Texas Human
Resources Code,3 alleging that Chevron discriminated against her in
violation of the statute because she was handicapped.4 The trial court
determined that Redmon was not a "handicapped person" entitled
to protection under the statute and granted Chevron's motion for
summary judgment.' The court of appeals held that the statute did
not require a plaintiff to prove that she was handicapped to invoke
the protection of the statute.6 The court required only that she prove

1. Chevron v. Redmon, 745 S.W.2d 314, 315 (Tex. 1987).
2. Id.; see Carter v. Gulf Oil, Corp., 699 S.W.2d 907 (Tex. App.-Beaumont 1985),

rev'd sub nom., Chevron v. Redmon, 745 S.W.2d 314 (Tex. 1987). The court describes in
detail that the plaintiff had uncorrected eyesight of 20/33 in her right eye and 20/400 in her
left eye, compared to normal visual acuity of 20/20 in each eye. 699 S.W.2d at 908. The
plaintiff could not correct her left eye's vision because of a condition called amblyopia ex
anopsia. Id. Her condition affected her ability to perceive depths. Id. Gulf Oil (now Chevron
Corp.) required its employees to have at least 20/200 uncorrected vision, correctable to at
least 20/30 in one eye and 20/40 in the other eye. Id.

3. Act of May 29, 1975, ch. 352, § 2, 1975 Tex. Gen. Laws 939 (codified at TEx. HUM.
RES. CODE ANN. §§ 121.001-121.009 (Vernon 1980)), repealed by Act of July 7, 1983, ch. 7,
§ 10.03, 1983 Tex. Sess. Law Serv. 57 (Vernon) (codified as Commission on Human Rights
Act, TEX. REV. CIV. STAT. ANN. art. 5221k, §§ 1.01-10.03 (Vernon 1987)).

4. 745 S.W.2d at 315. The terms "handicap," "handicapped individual" and "handi-
capped person," which appear in the relevant statutes and in the course of this discussion,
were chosen by the federal and Texas legislatures to refer to the various physical and mental
barriers that some individuals face. The author prefers the term "barrier," but the statutory
language will be used to comport with the legal definitions. See also Larson, What Disabilities
are Protected Under the Rehabilitation Act of 1973?, 37 LAB. L.J. 752 n.4 (1986), originally
printed in 16 MEM. ST. U.L. REV. 229 n.4 (1986) [hereinafter Larson] (that author favors use
of the term "disabled" instead of "handicapped").

5. 745 S.W.2d at 315.
6. Id. at 316.
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the employer refused to hire her because of her handicap and that
she was qualified to perform the job despite her handicap.7 The
supreme court reversed the court of appeals and narrowly interpreted
the statute to provide employment discrimination protection only to
those individuals with handicaps that severely limit their abilities to
perform work-related functions in general.8

I. PROTECTING THE HANDICAPPED FROM EMPLOYMENT

DISCRIMINATION

The Texas Commission on Human Rights Act, 9 which replaced
the Human Resources Code, provides that it was drafted "to secure
for persons within the state freedom from discrimination in certain
transactions concerning employment, and thereby to protect their
interest in personal dignity."' 0 Another objective of the Act is "to
preserve the public safety, health, and general welfare, and to pro-
mote the interests, rights, and privileges of individuals within the
state.'"'

The Act provides, in part, that "[ilt is an unlawful employment
practice for an employer: (1) to fail or refuse to hire or to discharge
an individual or otherwise to discriminate against an individual with
respect to compensation or the terms, conditions, or privileges of
employment because of . . . [a] handicap."' 2 The statute defines a
"handicap" as either a physical or mental condition that includes
"mental retardation, hardness of hearing, deafness, speech impair-
ment, visual handicap, being crippled, or any other health impairment
that requires special ambulatory devices or services."' 3 Another stat-
utory provision defines a "handicapped person" as a person who
has a "mental or physical handicap, including mental retardation,

7. 699 S.W.2d at 910.
8. 745 S.W.2d at 318.
9. TEX. REV. CrV. STAT. ANN. art. 5221k, §§ 1.01-10.05 (Vernon 1987), amended by

Acts of Sept. 1, 1987, ch. 167, § 2.20(20), 1987 Tex. Gen. Laws 2631 (subjecting the
Commission on Human Rights to repeal under the Texas Sunset Act on Sept. 1, 1989, unless
continued).

10. TEX. REV. CtV. STAT. ANN. art. 5221k, § 1.02(2) (Vernon 1987).
II. Id.
12. Id. § 5.01(l). The Act prohibits any employment-based discrimination against indivi-

duals because of race, color, handicap, religion, sex, national origin or age. Id. §§ 5.01-5.05.
The Act applies to any state agency or instrumentality as well as to private employers with
fifteen or more employees. Id. § 2.01(5).

13. Id. § 2.01(7)(B).
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hardness of hearing, deafness, speech impairment, visual handicap,
being crippled, or any other health impairment that requires special
ambulatory devices or services.' ' 4

Texas courts, until recently, have not addressed the issue of
what constitutes a "handicap" for the purposes of the Act. 5 Unfor-
tunately, the Act provides a rather vague definition of "handicap". 6

Since the plaintiff must prove she has a handicap to invoke the
statute's protection, a determination of what is a "handicap" under
the statute is essential to the plaintiff's claim.17 Federal analysis of
the term should prove useful in construing the Texas act.'"

A. Federal Provisions for Protecting Handicapped Individuals

1. The Rehabilitation Act

In 1973, the United States Congress passed the Rehabilitation
Act to provide handicapped individuals with more autonomy.' 9 Sec-
tion 504 of the Rehabilitation Act prohibits discrimination in federally
funded programs against any individual on the basis of a handicap. 20

14. Id. § 2.01(7)(A).
15. Chevron and its appellate court counterpart appear to constitute the first consideration

of how "handicap" and "handicapped person" are defined for purposes of the statute. See
Little v. Bryce, 733 S.W.2d 937, 941-42 (Tex. App.-Houston [Ist Dist.] 1987, no writ) (the
concurring justice suggests adopting an interpretation of "handicap" that would allow protec-
tion under article 5221k for an individual accused of having the Acquired Immune Deficiency
Syndrome [AIDS] virus); see also Elstner v. Southwestern Bell Tel. Co., 659 F. Supp. 1328,
1345 (S.D. Tex. 1987) (court considering claim of employment discrimination ination under
article 5221k could find no case law construing the Texas act).

16. See Carter v. Gulf Oil Corp., 699 S.W.2d 907, 909 (Tex. App.-Beaumont 1985, writ
granted) (the court of appeals, considering the definitions contained in art. 5221k, noted that
the use of the word handicap defining "handicap" and "handicapped person" is circular, or
"That is to say, a word is defined using the same word").

17. 745 S.W.2d at 318. The Act allows two general defenses to cases in which the plaintiff
qualifies as a "handicapped person." An employer may discriminate against a handicapped
person if such discrimination is based on a bona fide occupational qualification reasonably
necessary to the normal operation of the particular business or enterprise. TEX. REV. CIv.
STAT. ANN. art. 5221k, § 5.07(a)(1) (Vernon 1987). Similarly, an employer may discriminate
when such conduct can be justified by a business necessity. Id. § 5.07(a)(7); see generally
Comment, Fair Employment of the Handicapped in Texas, 16 ST. MARY'S L.J. 433, 451-54
(1985) [hereinafter Comment] (distinguishing and critically discussing the defenses).

18. See Elstner v. Southwestern Bell Tel. Co., 659 F. Supp. 1328, 1344 (S.D. Tex. 1987)
(federal court utilized federal definition to construe Texas act in light of nonexistent state
definition).

19. 29 U.S.C. § 701 (1983).
20. Id. § 794.
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For the purposes of the antidiscrimination provisions of the
Rehabilitation Act, a "handicapped individual" is "any person who
(i) has a physical or mental impairment which substantially limits
one or more of such person's major life activities, (ii) has a record
of such an impairment, or (iii) is regarded as having such an
impairment. '21

In the wake of the Rehabilitation Act, several executive agencies
have promulgated regulations to assist in the implementation of the
statute. 22 The Department of Labor has stated that the phrase "sub-
stantially limits" means the individual "is likely to experience diffi-
culty in securing, retaining, or advancing in employment because of
a handicap." 23 The Department of Health and Human Services has
defined "major life activities" to mean "functions such as caring
for one's self, performing manual tasks, walking, seeing, hearing,
speaking, breathing, learning and working. "24

2. Judicial Application of Statutory Definition

Despite several attempts through executive regulations2 5 to estab-
lish clear standards for the Rehabilitation Act, the federal definitions

21. Id. § 706(7)(B) (emphasis added); see also id. § 706(7)(A) (defining a "handicapped
individual" as any individual "who [i] has a physical or mental disability which for such
individual constitutes or results in a substantial handicap to employment and [ii] can reasonably
be expected to benefit in terms of employability from vocational rehabilitation services provided
pursuant to . . . this chapter").

22. See Larson, supra note 4, at 753-54 (discussing the various definitions and applications
of the federal statute).

23. Office of Federal Contract Compliance Programs (Dep't. of Labor), 41 C.F.R. § 60-
741.2 (1987).

24. Department of Health and Human Services Guidelines for Nondiscrimination on The
Basis of Handicap in Programs and Activities Receiving or Benefitting From Federal Financial
Assistance, 45 C.F.R. § 84.3(j)(2)(ii) (1987). See Department of Justice Standards for Deter-
mining Who Are Handicapped Persons, 28 C.F.R. § 41.31(b)(2) (1987) (definition of "major
life activities" identical to definition promulgated by Department of Health and Human
Services).

25. See Larson, supra note 4, at 753-54 (discussing the various regulations that defined
portions of the Rehabilitation Act); see also Equal Employment Opportunity Commission
guidelines for Prohibition Against Discrimination Because of a Physical or Mental Handicap,
29 C.F.R. § 1613.702(a),(c) (1987) (defining a "handicapped person" as an individual with a
physical or mental impairment that substantially limits one or more of such individual's major
life activities, and defining major life activities as functions such as "caring for one's self,
performing manual tasks, walking, seeing, hearing, speaking, breathing, learning, and work-
ing"); Office of Secretary of Commerce Guidelines for Prohibition Against the Handicapped
in Federally Assisted Programs Operated by the Department of Commerce, 15 C.F.R.
§ 8b.3(g)(1)(i), (g)(3)(i)(c) (1987) (defining "handicapped person" and "major life activities"
identically with the Equal Employment Opportunity Commission's definitions).
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have remained obstinately vague.26 However, one case that arose in
a federal district court in Hawaii has contributed significantly toward
creating a workable standard for defining who the federal act pro-
tects .27

In E.E. Black, Ltd. v. Marshall,28 the court identified several
factors as being relevant toward determining when an individual is
handicapped for purposes of the statute's protection from employ-
ment discrimination. 29 Crosby, an apprentice carpenter, brought the
initial suit against Black, a general construction contractor, after
Black refused to hire Crosby because of his weak back.30 Despite
contrary medical opinion that Crosby could perform the work with
proper conditioning, Black still refused to hire him.31

The judge first rejected the narrow interpretation that an im-
pairment had to limit the claimant's ability to obtain employment in
almost every field to qualify as a protected handicap.12 Then he
rejected the opposite argument that an impairment that precluded a
claimant from obtaining a particular job placed the impaired claimant
within the statute's protection.33 Instead, an approach that would
bridge the two extremes and focus on whether the impairment con-
stituted, for that individual, a substantial handicap to employment
seemed more sensible.34 The judge then listed several factors that

26. See Haines, E.E. Black, Ltd. v. Marshall: A Penetrating Interpretation of "Handi-
capped Individual"for Sections 503 and 504 of the Rehabilitation Act of 1973 and for Various
State Equal Opportunity Statutes, 16 Lov. L.A.L. REV. 527, 539-50 (1983) [hereinafter Haines]
(suggesting that attempts to define "handicapped individual" for purposes of equal employment
statutes will face endemic ambiguous conceptual problems); see also Comment, supra note 17,
at 434 (concept of "handicap" eludes easy definition).

27. E.E. Black, Ltd. v. Marshall, 497 F. Supp. 1088 (D. Haw. 1980); see Comment, The
Rehabilitation Act of 1973: Who Is Handicapped Under Federal Law, 16 U.S.F.L. REV. 653,
660 (1982) [hereinafter Comment, The Rehabilitation Act of 1973] (characterizing Black as the
first direct treatment of who is handicapped under the Rehabilitation Act and critically
discussing the case).

28. 497 F. Supp. 1088 (D. Haw. 1980); see Haines, supra note 26 (a detailed analysis of
Black and the problems inherent in defining who is a "handicapped individual" under the
Rehabilitation Act of 1973); see also Larson, supra note 4, at 762-65 (also discussing the
importance of Black).

29. 497 F. Supp. at 1100-02.
30. Id. at 1091-92.
31. Id.
32. Id. at 1099.
33. Id.
34. Id. at 1100.
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should be considered ad hoc to determine whether the impairment
qualifies as a protected handicap.35

First, the court looked at the number and types of jobs from
which the impaired individual was disqualified.3 6 Under the court's
analysis, the individual's impairment would not have to exclude him
from most or many jobs (the result under a narrow interpretation)
to place him under the statute's protection, but his impairment would
have to limit his ability to obtain more than one particular job (the
result under a broad interpretation).3 7

Consideration of the the geographical area of employment also
should figure into the analysis.38 Here, the impairment would not
substantially limit the individual if other similar jobs, unaffected by
the impairment, could be found in the same area.3 9

The determination of whether the individual was substantially
limited by his impairment also would include an inquiry into the
individual's own job expectations and trainingi ° Employing this
criterion, any impairment that disqualified an individual from the
same or similar jobs in the individual's chosen field of employment
would constitute a substantial limitation of a major life activity.4 '

Under the court's analysis, the impact of a particular impairment
on one individual's life might be so nominal that he does not
encounter unlawful discrimination, while the same impairment might
so limit another individual's ability to perform a major life activity
that he deserves the statute's protection from employment discrimi-
nation.4

2

35. Id. at 1100-01.
36. Id. at 1100.
37. Id. (emphasis added). The court noted that an employer could not establish an

arbitrary job qualification designed to exclude certain individuals and justify the qualification
by claiming "No one else has this job requirement, so the impairment does not constitute a
substantial handicap to employment;" therefore, precluding the individual from qualifying as
a handicapped individual under the statute. Id. at 1100. Rather, the court stated that all
employers offering the same or similar job must use the same qualification. Id. at 1101.

38. Id. at 1101. Under the court's example, "[I]t is irrelevant that a similar job could be
obtained in Kansas City if the applicant lives in San Diego." Id.

39. Id. The court noted that the salaries and benefits offered could affect a determination
of whether a substantial handicap to employment exists. Id. at 1101 n.13. For example, if the
employer[s] who reject the applicant pay $20,000 for the position while other employers will
hire the individual at a lower salary, such as $7,000, the difference in salaries for the same
job could indicate that the individual's impairment constitutes a protected handicap). Id.

40. Id. at 1101.
41. Id.
42. Cf. Comment, Employment Discrimination-Analyzing Handicap Discrimination Claims:

[Vol. 19:14851490
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The analysis in Black has helped to remove some of the vagueness
in the Rehabilitation Act's definitions. 43 The Fourth Circuit has
embraced the ad hoc approach of Black to determine whether a
person is handicapped for the purposes of the act. 44 Faced with a
plaintiff who claimed that his fear of heights constituted a protected
handicap, the court followed the Black analysis in finding that the
plaintiff's acrophobia did not substantially limit a major life activity. 45

After noting the factors enumerated in Black, the court stated that
"the definitional task cannot be accomplished merely through ab-
stract lists and categories of impairments. The inquiry is, of necessity,
an individualized one-whether the particular impairment constitutes
for the particular person a significant barrier to employment." 46 In
Jasany v. United States Postal Service,47 the Sixth Circuit agreed
with the relevant factors identified by Black but differed somewhat
with the Black court on how to apply the factors. 48 Still, according
to the Jasany court, "Black represents the most comprehensive
examination by a court to date of the [statutory] definition of
"handicapped.' '49

Although the Black analysis has helped to reduce some of the
vagueness of the Act's definitions to a more manageable level,50 the
analysis has not achieved widespread application. In a recent case

The Right Tools for the Job, 62 N.C.L. REv. 535, 545 (1984) [hereinafter Comment] (focus
should be on the unlawful discrimination, not on the handicap).

43. See Haines, supra note 26, at 565 (stating that the court's analysis removed some of
the "ambiguity" of the Rehabilitation Act's definition, but acknowledging that the term
"handicapped individual" for equal employment purposes is a difficult concept).

44. Forrisi v. Bowen, 794 F.2d 931 (4th Cir. 1986).
45. Id. at 933-34. The court in Black had used an example of an individual with acrophobia

to illustrate its geographical criterion. 497 F. Supp. at 1101. In this hypothetical, an acrophobic
individual rejected by an employer with its office on the thirty-seventh floor of an office
building would not be substantially handicapped if other similar jobs were available with other
employers with offices on the first floor. Id. at 1101.

46. 794 F.2d at 933.
47. 755 F.2d 1244 (6th Cir. 1985).
48. Id. at 1250. The Jasany court interpreted Black as shifting the burden to employer

to prove that the individual was not qualified to perform the job, which the Jasany court
rejected. Id. at 1249-50 n.5.

49. Id. at 1249; see also Richards, Handicap Discrimination in Employment: The Reha-
bilitation Act of 1973, 39 ARK. L. REV. 1, 5 (1985) [hereinafter Richards] (Black contains the
most extensive judicial discussion of the meaning of "handicapped individual").

50. See supra note 43 and accompanying text; see also Comment, supra note 42, at 547
(widespread adoption of federal definition of who is handicapped would assist in bringing all
those needing protection within the scope of employment discrimination statutes).
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involving tuberculosis and the Rehabilitation Act, the United States
Supreme Court failed to acknowledge the Black analysis.5' Instead,
the Court relied on the statute and regulations promulgated by the
Department of Health and Human Services to place tuberculosis
within the Act's protection.12 Nevertheless, the Court recognized that
Congress intended the statute to provide protection for a broad
category of impairments.53

B. State Definitions of "Handicapped"

One author has suggested that, compared to state definitions of
"handicapped", the federal definitional effort in the Rehabilitation
Act is a "model of clarity." '5 4 But the conclusions reached by state
courts have helped to illustrate the difficulty involved in trying to
define "handicapped. ' 55

51. School Bd. v. Arline, -U.S. -, 107 S. Ct. 1123, 94 L. Ed. 2d 307 (1987) (the
Court neither accepted nor rejected the Black analysis; it simply did not mention Black).

52. Id. at , 107 S. Ct. at 1126-29, 94 L. Ed. 2d at 315-18. The Court refused to
address the United States' amicus curiae argument for the school board that, by affording
protection under the Rehabilitation Act to an individual with a contagious disease, the decision
would contravene the legislature's intent by allowing individuals with the Acquired Immune
Deficiency Syndrome (AIDS) virus to invoke the Act's protection. Id. at -, 107 S. Ct. at
1128 n.7, 94 L. Ed. 2d at 317 n.7. The Court stated that the United States' conclusion that
discrimination solely on the basis of contagiousness constituted a valid safety qualification and
not discrimination on the basis of a handicap was misplaced. Id. at __ , 107 S. Ct. at 1128
n.7, 94 L. Ed. 2d at 317 n.7. Since the plaintiff's tuberculosis created her physical impairment
as well as her contagiousness, the Court restricted its decision to the facts and refrained from
holding that the Rehabilitation Act did or did not protect job applicants who are discriminated
against solely because they have a contagious disease (that does not impair the applicant's
ability to perform the job's requirements). Id. at -, 107 S. Ct. at 1128 n.7, 94 L. Ed. 2d
at 317 n. 7.

53. Id. at __ , 107 S. Ct. at 1126 n.3, 94 L. Ed. 2d at 315 n.3.
54. See Haines, supra note 26, at 550 n.71 (suggesting that most state attempts at defining

who is a "handicapped individual" for state employment discrimination statutes are marked
by uncertainty and confusion) (emphasis in original). But see Yuckman, Employment Discrim-
ination And The Visually Impaired, 39 WASH. & LEE L. REv. 69, 80 (1982) (imprecise division
of administrative authority and narrow court decisions have rendered federal legislation
ineffective as a means of relief, thereby leaving state law as the only source of protection for
the handicapped).

55. See Comment, supra note 42, at 539 (1984) (suggesting that strengthening state
legislation offers the best hope for equal employment opportunity advancement). For examples
of current state employment discrimination statutes see ALA. CODE § 21-7-8 (1984); ARIZ. REV.
STAT. ANN. §§ 41-1461 - 41-1484 (1985); CAL. GOV'T CODE §§ 12940-12948 (West 1980); CONN.
GEN. STAT. ANN. § 46a-60 (West 1986); D.C. CODE AN. § 6-1705 (1981); FLA. STAT. ANN.
§ 760.10 (West 1986); GA. CODE ANN. §§ 66-501 - 66-506 (Harrison Supp. 1986); HAW. REV.
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1. Adherence to the Federal Model

Several states have utilized definitions similar to the one con-
tained in the Rehabilitation Act.56 In Mass Transit Administration v.
Maryland Commission on Human Relations,5 7 a Maryland court had
to determine whether the plaintiff's high blood pressure qualified as
a protected handicap under the state's employment discrimination
statute." After noting that the Maryland Commission on Human
Relations had issued interpretive guidelines that closely resembled
guidelines for the federal Rehabilitation Act, the court stated that
the federal act should be consulted for interpreting the Maryland

STAT. §§ 378-1 - 378-9 (1985 & Supp. 1987); IDAHO CODE § 56-707 (1976); ILL. ANN. STAT.

ch. 68, para. 2-101 - 2-105 (Smith-Hurd 1959 & Supp. 1987); IOWA CODE ANN. § 601D.2
(West 1975); KAN. STAT. ANN. §§ 44-1001 - 44-1013 (1986); Ky. REV. STAT. ANN. § 207.170(2)
(Michie/Bobbs-Merrill 1982); ME. REV. STAT. ANN. tit. 5, § 4571 - 4572 (1979); MD. ANN.
CODE art. 49B, §§ 14-16 (1986); MASS. GEN. LAWS ANN. ch. 151B, §§ 1-10 (West 1982 &
Supp. 1987); MICH. STAT. ANN. §§ 3.550(201) - 3.550(205) (Callaghan 1985); MINN. STAT.
ANN. §§ 363.01 - 363.14 (West 1966 & Supp. 1988); Miss. CODE ANN. § 25-9-149 (Supp. 1987);
Mo. ANN. STAT. §§ 213.010-213.126 (Vernon 1983 & Supp. 1988); MONT. CODE ANN. § 49-2-
303 (1985); NEB. REV. STAT. §§ 48-1101 - 48-1126 (1984); NEV. REV. STAT. §§ 613.310 -
613.430 (1985); N.H. REV. STAT. ANN. §§ 354-A:1 - 354-A:14 (1984); N.J. STAT. ANN. § 10:5-
4.1 (West 1976); N.M. STAT. ANN. §§ 28-1-1 - 29-1-15. (1982); N.Y. [Executive] Law §§ 290-
301 (McKinney 1982); N.C. GEN. STAT. §§ 168A-1 - 168A-12 (1982 & Supp. 1985); N.D.
CENT. CODE §§ 14-02.4-01 - 14-02.4-21 (1981 & Supp. 1987); OHIO REV. CODE ANN. §§ 4112.01
- 4112.99 (Anderson 1980); OKLA. STAT. ANN. tit. 25, §§ 1301-1311 (West 1987); OR. REV.
STAT. §§ 659.400 - 659.435 (1987); PA. STAT. ANN. tit. 43, §§ 951-962.2 (Purdon Supp. 1987);
R.I. GEN. LAWS §§ 42-87-1 - 42-87-4 (1984); S.C. CODE ANN. §§ 43-33-10 - 43-33-570 (Law.
Co-op. 1985); TENN. CODE ANN. § 8-50-103 (1983); UTAH CODE ANN. §§ 34-35-1 - 34-35-8
(1974 & Supp. 1987); VT. STAT. ANN. tit. 21, §§ 495-495g (1978 & Supp. 1986); VA. CODE
ANN. §§ 2.1-714 - 2.1-725 (1987); WASH. REV. CODE ANN. §§ 49.60.010 - 49.60.330 (1962 &
Supp. 1988); W. VA. CODE §§ 5-11-1 - -11-19 (1987); Wis. STAT. ANN. § 111.31-395 (1974 &
Supp. 1987); WYo. STAT. §§ 27-9-101 - 27-9-108 (1987).

56. See Haines, supra note 26, at 550 n.71 (stating that the "more intellectually rigorous
of the state definitions either parallel or adopt the definition and attendant interpretations of
the Rehabilitation Act"); accord American Nat'l Ins. Co. v. Fair Employment & Hous.
Comm'n, 32 Cal. 3d 603, 651 P.2d 1151, 186 Cal. Rptr. 345 (1982); Brown v. Hy-Vee Food
Stores, Inc., 407 N.W.2d 598 (Iowa 1987); Wardlow v. Great Lakes Express Co., 128 Mich.
App. 54, 339 N.W.2d 670 (Mich. Ct. App. 1983); Khalifa v. Gruys, Johnson & Assocs., 407
N.W.2d 733 (Minn. Ct. App. 1987); Father Flanagan's Boys' Home v. Goerke, 224 Neb. 731,
401 N.W.3d 461 (1987); Sitler v. New York State Div. of Human Rights, 133 A.D.2d 938,
520 N.Y.S.2d 653 (N.Y. App. Div. 1987); City of Columbus v. Ohio Civil Rights Comm'n,
23 Ohio App. 3d 178, 492 N.E.2d 482 (Ohio Ct. App. 1985); Devaux v. State, 68 Or. App.
322, 681 P.2d 156 (1984); City of LaCrosse Police & Fire Comm'n v. Labor & Indus. Review
Comm'n, 139 Wis. 2d 740, 407 N.W.2d 510 (1987).

57. 68 Md. App. 703, 515 A.2d 781 (Md. Ct. Spec. App. 1986), cert. denied, 308 Md.
382, 519 A.2d 1283 (1987).

58. Id. at __, 515 A.2d at 782-83.
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act.5 9 Accordingly, the court concluded that a disability must consti-
tute a substantial limitation of a major life activity to fall under the
state statute's protection ° As the court noted, "[Tihe discrimination
laws were not enacted to protect persons who are either not handi-
capped or who are not qualified for a job by reason of failure to
meet bona fide occupational qualifications." ' 6'

The Kansas Supreme Court also enlisted federal interpretations
of the Rehabilitation Act to construe its own state statute:

Although phrased differently in the federal and state legis-
lation, the basic concept is similar. A physical impairment does
not automatically equate to a handicap under either act-less than
perfect is not the definition of handicap under either statute. The
handicap must be a substantial disability unrelated to the ability
to engage in the particular job or activity ... or a physical
impairment which substantially limits one or more of such person's
major life activities. 62

Similarly, the federal definitions relevant to the Rehabilitation
Act have assisted the Utah Supreme Court in construing its own
statute.63 The Utah Anti-Discrimination Act defines "handicap" to
mean a "physical or mental impairment which substantially limits
one or more major life activity," 6 which is almost identical to the
definition in the Rehabilitation Act. 65 The court noted a comparison
between the state Industrial Commission's definition of impairment
and the federal Equal Employment Opportunity Commission's defi-
nition of physical impairment. 66 The court acknowledged that the
phrases "substantially limit" and "major life activity" qualify the
scope of the statute's protection. 67 It also was noted that exclusion
from one particular job would not entitle a plaintiff to protection. 68

The court affirmed the Black analysis, with its ad hoc consideration

59. Id. at , 515 A.2d at 787.
60. Id. at , 515 A.2d at 787-88.

61. Id. at , 515 A.2d at 788.
62. Padilla v. City of Topeka, 238 Kan. 218, -, 708 P.2d 543, 551 (1985).
63. Salt Lake City Corp. v. Confer, 674 P.2d 632 (Utah 1983).
64. UTAM CODE ANN. §§ 34-35-1 & 34-35-2(14) (1974 & Supp. 1987).
65. 29 U.S.C. § 706(7)(B) (1982); see supra note 21 and accompanying text.
66. 674 P.2d at 635 n.3 (the state commission defined an impairment as "any condition

which weakens, diminishes, restricts, or otherwise damages an individual's health or physical
or mental activity").

67. Id. at 636.
68. Id.
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of several factors, as the proper test for defining when an individual
is "handicapped" under the state statute. 69

2. Narrow Definition of "Handicapped"

In Advocates for the Handicapped v. Sears, Roebuck & Co.,7°

an Illinois Court of Appeals consulted the dictionary to interpret
narrowly the state's equal opportunity employment act. 71 In Advo-
cates, nephritis forced the plaintiff to receive dialysis treatments
regularly.7 2 The defendant refused to hire the plaintiff not because
he could not perform the requisite duties but because his nephritis
made him a poor insurance risk for the defendant's self-insurance
plan .7

After determining that the statute's definition "begs the ques-
tion" by defining a "handicap" as a handicap, the court referred to
the dictionary for guidance. 74 Webster's dictionary stated that a
handicap is a "disadvantage that makes achievement unusually dif-
ficult; esp: a physical disability that limits the capacity to work." ' 75

The plaintiff argued that anyone who is denied employment on the
basis of a physical condition is entitled to protection under the state's
antidiscrimination act, regardless of whether the physical impairment
affects his ability to perform the denied job. 76 This position failed
to persuade the court, which stated that a narrow interpretation of
the dictionary's definition comported more closely with the legisla-
ture's intent. 77 Isolating the dictionary definition's qualifying phrases
"limits the capacity to work" and "makes achievement unusually
difficult," the court stated that the individual must have been denied
employment because his impairment affected his ability to perform
job-related tasks. 7 According to the court, "the question of whether

69. Id. at 637.
70. 67 Ill. App. 3d 512, 385 N.E.2d 39 (Il. App. Ct. 1978), cert. denied, 444 U.S. 981

(1979).
71. Id. at __, 385 N.E.2d at 42-43.
72. Id. at __, 385 N.E.2d at 40-41.
73. Id. at , 385 N.E.2d at 41.
74. Id. at __, 385 N.E.2d at 42-43.
75. Id. at __, 385 N.E.2d at 42-43 (citing WEBSTER'S THIRD NEW INT'L DICTIONARY,

1027 (1976)).
76. Id. at __, 385 N.E.2d at 42.
77. Id. at __, 385 N.E.2d at 43.
78. Id. at __, 385 N.E.2d at 43.
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a person is handicapped turns upon whether the character of the
disability is one which is generally perceived as one which severely
limits the individual in performing work-related functions." 79

The narrow interpretation in Advocates has not impressed the
Illinois Supreme Court, however.8 0 The decision in Lyons v. Heritage
House Restaurants,8' modified the definition of "handicapped" to
comport more closely with the definitions associated with the Reha-
bilitation Act.12 Noting that state guidelines promulgated under the
state's employment discrimination act resembled guidelines for the
federal statute, the court expanded protected handicaps to include
"a class of physical and mental conditions which are generally
believed to impose severe barriers upon the ability of an individual
to perform major life functions." 3

Other courts also have referred to the dictionary for assistance
in construing their employment discrimination statutes. The Wiscon-
sin Supreme Court, faced without a statutory definition of "handi-
capped" for its Fair Employment Code,8 4 looked to Webster's
dictionary and found the same definition that the Advocates court
used. 5 But interpreting the definition of "handicapped" to protect
only those who are incapacitated from normal remunerative occu-
pation and require rehabilitative training did not appeal to the court. 6

The Wisconsin Fair Employment Code, the court found, "was prom-
ulgated so as to encourage and foster to the fullest extent practicable
the employment of all properly qualified persons. . . .To effectuate
this purpose, the code is to be liberally construed. 8 s7

Lack of a relevant definition in the Pennsylvania antidiscrimi-
nation act forced the court to seek assistance from other authority.88

79. Id. at __, 385 N.E.2d at 43.
80. 89 111. App. 2d 163, 432 N.E.2d 270 (Ill. 1982).
81. Id. at __, 432 N.E.2d at 272-73.
82. Id. at , 432 N.E.2d at 271 (citing ILL. REV. STAT. ch. 38, para. 65-21 (1977)).
83. Id. at __, 432 N.E.2d at 274.
84. WiS. STAT. ANN. §§ 111.31 - 111.395 (1974 & Supp. 1987).
85. Chicago, Milwaukee, St. Paul & Pac. R.R. v. Department of Indus., Labor & Human

Relations, 62 Wis. 2d 392, 215 N.W.2d 443 (1974). The Wisconsin court quoted a 1961 edition
of Webster's dictionary, but even the page number is the same as the edition used by the
Illinois court in Advocates. Id. at -, 215 N.W.2d at 446.

86. 62 Wis. 2d at __, 215 N.W.2d at 445.
87. Id.; see also Brown County v. Labor and Indus. Review Comm'n, 124 Wis. 2d 560,

369 N.W.2d 735, 740-41 (1985) (Wisconsin Supreme Court moving closer to federal definition
of who is "handicapped individual" for purposes of employment discrimination statute).

88. Philadelphia Elec. Co. v. Pennsylvania Human Relations Comm'n, 68 Pa. Commw.
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The court ignored the portion of the dictionary definition pertaining
to "limiting the capacity to work" that the court in Advocates
emphasized. 9 Instead, the Pennsylvania court also relied on state
administrative guidelines that defined a handicapped person as one
who has "a physical or mental impairment which substantially limits
one or more major life activities," 9 thereby employing a definition
similar to those found in federal guidelines. 91

3. Broad Definition of "Handicapped"

At least one state has rejected such qualifications as "severe"
and "substantial" that appear in other definitions of "handicapped."
In Andersen v. Exxon Co.,92 the New Jersey Supreme Court expressly
avoided the approach used by the courts in Advocates and Lyons.93

Instead, the court found that the statute's remedial nature required
a liberal construction. 94 Favoring a broad interpretation of the term
"handicapped," the court stated, "We need not limit this remedial
legislation to the halt, the maimed or the blind." 95 Rather, it was
the court's view that the act "should be construed 'with that high
degree of liberality which comports with the preeminent social sig-
nificance of its purposes and objects.' ",96 After determining that the
statute's paramount purpose was to secure for handicapped indivi-
duals full and equal access to society, the court stated that "it would
be ironic indeed for the individual only slightly handicapped to be
denied coverage under the act while more restricted individuals are

212, 448 A.2d 701 (Pa. Commw. Ct. 1982) (looking to WEBSTER'S THIRD NEW INT'L DICTION-

ARY, 1027 (1966), which defined a handicap as as "disadvantage that makes achievement
unusually difficult; esp: a physical disability").

89. Id. at __ 448 A.2d at 706.

90. Id., 448 A.2d at 708.
91. Id. at __, 448 A.2d at 708 (evoking the "substantially limits one or more major

life activities" language of 29 U.S.C. § 706(7)(B)).
92. 89 N.J. 483, 446 A.2d 486 (1982).
93. Id. at __ 446 A.2d 492; see 67 I1. App. 3d 512, 385 N.E.2d 39 (Illinois court of

appeals applying strict interpretation to state equal employment statute); see also 89 Il1. App.
2d 163, 432 N.E.2d 270 (Illinois supreme court modifying strict interpretation of "handicapped
individual" to comport more closely with federal definitions).

94. 89 N.J. at , 446 A.2d at 492.

95. Id. at ., 446 A.2d 492.

96. Id. at __, 446 A.2d at 492 (citing Passaic Daily News v. Blair, 63 N.J. 474, 308
A.2d 649 (1973)).
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accorded protection. The statute speaks in terms of any physical
disability. There is simply no basis for limiting its coverage to so-
called severe disabilities." 97

C. Texas Definition of "Handicapped" Under the Commission on
Human Rights Act

1. Statutory Attempts at Defining "Handicapped"

The question of who qualifies as a handicapped individual
entitled to protection from employment discrimination under the
Texas Commission on Human Rights Act (the "Act") has received
very little attention from either the legislature or the judiciary. 9

Courts, employers, and rejected job applicants have not had the
benefit of clearly defined parameters despite the existence of such
antidiscrimination statutes in Texas for several years. 99

The legislature included a few guidelines to assist in construing
the Act.'°° The statute states that the Act shall be construed according
to the fair import of its terms, I0 ' and that the context of the statute
might require the use of definitions different from those provided. 102

For purposes of the Act, "handicapped person" means a person
who has a mental or physical handicap, "including mental retarda-
tion, hardness of hearing, deafness, speech impairment, visual hand-
icap, being crippled, or any other health impairment that requires
special ambulatory devices or services."'0 3 Similarly, "handicap"
means a condition either mental or physical "that includes mental
retardation, hardness of hearing, deafness, speech impairment, visual
handicap, being crippled, or any other health impairment that re-

97. Id. at , 446 A.2d at 492 (emphasis added). The court did allow employers to
require all job applicants to meet any requisites necessary to perform the particular jobs. Id.
at -, 446 A.2d at 492. But the decision enhanced an individual's opportunity to prove the
threshold question that he is entitled to statutory protection. Id. at -, 446 A.2d at 491;
see Panettieri v. C.V. Hill Refrigeration, 159 N.J. Super. 472, 482, 388 A.2d 630, 635 (N.J.
Super. Ct. App. Div. 1978) (complainant has burden of proving that he was handicapped at
time he applied for employment).

98. See supra text accompanying note 16.

99. See Carter v. Gulf Oil Corp., 699 S.W.2d 907, 909 (Tex. App.-Beaumont 1985),

rev'd sub nom. Chevron v. Redmon, 745 S.W.2d 314 (1987) (discussing the inadequacies of

the current and prior statutory definitions of "handicap" and "handicapped individual").

100. TEX. REV. CIv. STAT. ANN. art. 5221k, §§ 1.01-10.05 (Vernon 1987).

101. Id. § 1.03.
102. Id. § 2.01.
103. Id. § 2.01(7)(B) (emphasis added).
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quires special ambulatory devices or services."' ° Therefore, in part,

the statute defines a "handicap" as a "handicap," rendering the
statutory definitions circular. 0 5

2. Judicial Efforts in Texas at Defining "Handicapped"

The judiciary has not offered a clear definition of who is a
"handicapped person" under the Act.1°6 In Elstner v. Southwestern

Bell Telephone Co.,'0 7 a federal district court in Houston considered,
among other claims, an employee's allegations that his employer had
violated the Texas Act by discriminating against him because of his
unstable knee.' 0 The court could not find any decisional law inter-
preting the Act,'09 so it referred to federal law for support."10

In a concurring opinion to Little v. Bryce,"' one justice circum-
vented the vague definitions of the Texas Act and noted that the
regulations promulgated by the United States Department of Health
and Human Services to supplement the Rehabilitation Act signifi-
cantly contributed toward defining whether an individual is a "hand-
icapped person" under the Texas Act." 2 The justice found particular
insight in the federal language that defines a handicapped individual

as someone with an impairment that substantially limits one or more

of the individual's major life activities." 3

3. Additional Definitions of "Handicapped"

Before the supreme court decided Chevron, the attorney general
released an opinion that supports a broad interpretation of the Act's

definitions of "handicap" and "handicapped person.""14 According

104. Id. § 2.01(7)(A) (emphasis added).
105. See Carter v. Gulf Oil Corp., 699 S.W.2d 907, 909 (Tex. App.-Beaumont 1985, rev'd

sub nom. Chevron v. Redmon, 745 S.W.2d 314 (1987) (the court, after grappling with the
statutory definitions of "handicapped individual" and "handicapped," stated that the defi-
nitions are circular; that is, "a word is defined using the same word").

106. See supra note 15 (discussing the dearth of case law construing the statute's definitions
of "handicapped individual" and "handicap").

107. 659 F. Supp. 1328 (S.D. Tex. 1987).
108. Id. at 1344.
109. Id. at 1345-46.
110. Id. at 1346.
II1. 733 S.W.2d 937 (Tex. App.-Houston [1st Dist.] 1987, no writ).
112. Id. at 941-42 (Levy, J., concurring).
113. Id. at 941.
114. Op. Tex. Att'y Gen. No. JM-648 (1987).
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to the attorney general, the term "including" in the definition of
"handicapped person" and the term "that includes" in the definition
of "handicap" enlarges the list of impairments enumerated in the
Act." Similarly, the exclusion of drug and alcohol addiction from
the Act's protection suggested to the attorney general that the sta-
tute's definitions should include all other impairments." 6

It has been argued without success to one state court of appeals
that the definition of "visual handicap" found in the Texas Education
Code should be utilized when resolving cases of employment discrim-
ination where the claimant's impairment is visual." 7 The section of
the Education Code devoted to the Comprehensive Special Education
Program for Exceptional Children defines "visually handicapped"
students as those "whose sight is so impaired that they cannot be
adequately or safely educated in the regular classes of the public
schools without the provision of special services.""' 8 But the court
rejected this definition as being too narrow and unnecessary in light
of the Act's language." 9

In a statute providing for the establishment and enforcement of
standards for convalescent and nursing homes, 20 the legislature de-
fined "handicapped person" as a person whose "physical or mental
functioning is sufficiently impaired to require medical attention,
counseling, physical therapy, therapeutic or corrective equipment, or
another person's attendance and supervision."' 2'

In an effort to define "handicapped" for a statutory provision
that allows certain tax exemptions for charitable organizations sup-
porting the handicapped, the attorney general recognized that the

115. Id. at 2-4.
116. Id.
117. Carter, 699 S.W.2d at 909; see Financing of Public School Education Act, ch. 334,

§ 16.104, 1975 Tex. Gen. Laws 877, 885-87, amended by Acts of Sept. 1, 1977, ch. 1, § 7,
1977 Tex. Gen. Laws, 2d Spec. Sess. 19, amended by Acts of Sept. 1, 1979, ch. 602, §§ 7,
35(b), 1979 Tex. Gen. Law 1304, renumbered and amended by Acts of Sept. 1, 1984, ch. 28,
art. VI, part A, § 1, 1984 Tex. Gen. Laws, 1st Spec. Sess., 172, amended by Acts of Aug.
31, 1987, ch. 776, § 11, 1987 Tex. Sess. Law Serv. 5525 (Vernon), amended by Acts of Sept.
1, 1987, ch. 848, § 2, 1987 Tex. Sess. Law Serv. 5831 (Vernon) (now codified in TEX. EDUC.
CODE ANN. § 21.501 - 21.507 (Vernon 1987) and hereinafter referred to as the TEx. EDUC.
COoE ANN.) (these sections of the TEX. EDUC. CODE ANN. are geared toward developing and
modifying the delivery of services to handicapped children).

118. 699 S.W.2d at 909 (citing TEX. EDUC. CODE ANN. § 21.503(b)(4)).
119. 699 S.W.2d at 909.
120. TEX. REV. CIv. STAT. ANN. art. 4442c, § 2(7)(h) (Vernon 1976 & Supp. 1988).

121. Id.
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term did not have a clear meaning. 122 It was the attorney general's
conclusion that words and phrases should be read in context and
construed according to the rules of grammar and common usage. 23

Then he quoted Webster's dictionary, which defined the "handi-
capped" as "those at a disadvantage in economic competition because
of physical or mental defects. ' ' 24

II. CHEVRON V. REDMON

Sheila Carter Redmon applied to work as a maintenance helper
at a Chevron Corporation oil refinery in Port Arthur in October,
1980.125 Because Redmon's eyesight did not satisfy Chevron's mini-
mum visual qualifications, the company refused to hire her. 12 6 Red-
mon filed an employment discrimination suit against Chevron under
the recodified Texas Human Resources Code, 127 alleging that Chevron
discriminated against her in violation of the statute because she was
handicapped. z12 The trial court found that Redmon was not a "hand-
icapped person" entitled to protection under the statute and granted
Chevron's motion for summary judgment. 129 The court of appeals
ruled that under the provisions of the Commission on Human Rights
Act, the successor to the Human Resources Code, the plaintiff in an
employment discrimination suit does not have to prove she is a
"handicapped person" to invoke the statute's protection. 130 The
supreme court reversed and narrowly interpreted the statute to pro-
vide employment discrimination protection only to those individuals
with handicaps that severely limit their abilities to perform work-
related functions in general.'

A. Narrow Definition of "Handicap" for Employment
Discrimination Statute

No state court had attempted to interpret the statutory definition
of "handicapped person" contained in the Commission on Human

122. Op. Tex. Att'y Gen. No. MW-543 (1982).
123. Id. at 2.
124. Id. (citing WEBSTER'S THIRD NEW INT'L DICTIONARY 1133 (2d ed. 1957)).
125. Chevron v. Redmon, 745 S.W.2d 314, 315 (1987).
126. Id.
127. TEX. REV. CrV. STAT. ANN. art. 5221k, §§ 1.01-10.03 (Vernon 1987); see supra note

3.
128. 745 S.W.2d at 315.
129. Id.
130. Id.
131. Id. at 318.
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Rights Act (the "Act") before Chevron.12 The court of appeals
circumvented this issue by determining that the Act, unlike its pred-
ecessor, does not require a plaintiff to prove that she is a "handi-
capped person" in order to invoke the Act's protection.'33 According
to the court of appeals, the plaintiff merely must prove that the
employer refused to hire her "because of a handicap."' 3 4 The court
probably reached this conclusion based on the support of the federal
Rehabilitation Act, which discourages employers from discriminating
against a job applicant on the basis of a perceived (though non-
existent) impairment.'35

All nine justices on the supreme court rejected the lower court's
interpretation and agreed that a plaintiff must satisfy the threshold
question that she is a "handicapped person" under the Act. 36 The
court next attempted to define who qualifies as a "handicapped
individual" for the purposes of the Act. 13 7

The legislature intended to provide protection only to those
individuals whose handicaps would prevent them from achieving
independence and from participating in the social or economic activ-
ities available in the state, according to the majority.'38 The Act's
predecessor, the Human Resources Code, 13 9 provided the court with
its determination about the legislature's intent. l' ° The purpose of the
old code was "to encourage and enable physically handicapped
persons to participate fully in the social and economic life of the
state, to achieve maximum personal independence, to become gain-
fully employed, and to otherwise fully enjoy and use all public
facilities within the state.' ' 4' The majority interpreted this to mean
that the "bulk of the Act [Human Resources Code] concerns access

132. See supra text accompanying note 16.
133. 699 S.W.2d at 910.
134. Id.
135. 29 U.S.C. 706(7)(B)(iii) (1982) ("handicapped individual" also means any person who

is regarded as having an impairment) (emphasis added); see also Richards, supra note 49, at
9 (stressing the importance of the "regarded as having an impairment" portion of the federal
definition).

136. 745 S.W.2d at 318; id. (Mauzy, J., dissenting) (dissent agrees with majority that a
claimaint must prove she is a "handicapped individual" entitled to the Act's protection).

137. Id. at 316-18.
138. Id. at 317.
139. TEX. HUM. REs. CODE ANN. §§ 121.001 - 121.009 (Vernon 1980) (repealed); see supra

note 3.
140. 745 S.W.2d at 317.
141. Id.
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to common carriers, use and enjoyment of public facilities, and
housing accommodations."' '

1
2 The juxtaposition in the Act of the

terms "physically handicapped" next to the phrase "able-bodied"
suggested to the court that the legislature intended to protect only
"serious impairments.' '

1
43  Justice Mauzy, in a dissent joined by

Justice Kilgarlin, rejected this interpretation and stated that "[i]f the
legislature had intended such an interpretation, it could have easily
added the words 'serious' or 'severe' to the definition.'"

After concluding that the legislature intended to protect only
those individuals with serious handicaps from employment discrimi-
nation, the court bolstered its decision with similar results from other
states. 45 An Illinois case, Advocates for the Handicapped v. Sears,
Roebuck & Co. ,146 provided the majority with the framework for its
own definition. 47 Faced with a vague statutory definition, the Ad-
vocates court relied on the Webster's dictionary's definition and
legislative history to define "handicap" narrowly. 48 As the court
stated, "the question of whether a person is handicapped turns upon
whether the character of the disability is one which is generally
perceived as one which severely limits the individual in performing
work-related functions in general." 49 Under this analysis, the plaintiff
would have to prove that his handicap severely affected his ability
to work in almost any capacity in order to invoke the protections of
the Illinois act.150

142. Id.
143. Id. Presumably, the court interpreted "able-bodied" to mean completely free from

any ailment or hindrance, while "physically handicapped" meant completely incapacitated.
144. Id. at 319 (Mauzy, J., dissenting)
145. Id. at 318.
146. 67 111. App. 3d 512, 385 N.E.2d 39 (Ill. App. Ct. 1978), cert. denied, 444 U.S. 981

(1979).
147. Compare Advocates, 67 Ill. App. 3d at __, 385 N.E.2d at 43 (determination that

the question of whether a person is handicapped turns upon whether "the character of the
disability is one which is generally perceived as one which severely limits the individual in
performing work-related functions") with Chevron, 745 S.W.2d at 318 (holding that to qualify
as a protected handicap the alleged handicap must be one which is "generally perceived as
severely limiting him in performing work-related functions in general."). Under both analyses,
the handicap must affect the job applicant's ability to perform the requisite tasks.

148. 67 I11. App. 3d at -, 385 N.E.2d at 42-43.
149. Id. at -, 385 N.E.2d at 43 (emphasis added).
150. In other words, an employer may fire or otherwise discriminate against an employee

without fear of reprisal as long as the employer can prove that the basis of the discrimination
did not severely limit the slighted individual's ability to perform work-related functions. See
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The supreme court in Chevron embraced the language from
Advocates and decided that a disability, in order to qualify as a
handicap under the Act, "must be one which is generally perceived
as severely limiting [the individual] in performing work-related func-
tions in general."'' Carried to its logical conclusion, this definition
suggests that an employer could refuse with impunity to hire any
individual on the basis of a handicap as long as the handicap did
not severely affect the individual's ability to perform "work-related
tasks.' ' 2 For example, under the Chevron analysis, an employer
could refuse to hire a job applicant with epilepsy simply because the
applicant had epilepsy if epilepsy were found not to severely limit
the individual's ability to perform work-related tasks.' If the job
applicant's handicap did not severely limit his ability to work, he
simply would not have a handicap within the protective scope of the
Act. 154

Comment, The Rehabilitation Act of 1973, supra note 27, at 672-73 (criticizing the Black
analysis for failing to offer protection to individuals against discrimination based on such
arbitrary characteristics as ugliness).

151. 745 S.W.2d at 318.
152. The approach favored by the Illinois court in Advocates and by the Texas Supreme

Court in Chevron seems to emphasize the impairment's affect on the individual's actual ability
to perform the job duties. The analysis utilized by the court in Black focused on how the
impairment affected the particular individual's opportunities for obtaining employment. 497
F. Supp. 1088, 1100 (D. Haw. 1980). In School Bd. v. Arline, -U.S.-, 107 S. Ct.
1123, 94 L. Ed. 2d 307 (1987), the United States Supreme Court noted that the basic purpose
of section 504 of the Rehabilitation Act "is to ensure that handicapped individuals are not
denied jobs or other benefits because of the prejudiced attitudes or the ignorance of others."
Id. at __ , 107 S. Ct. at 1129, 94 L. Ed. 2d at 318 (1987). According to one author, it is
the irrational generalizations by employers that constituted the essence of unlawful employment
discrimination. See Comment, supra note 42, at 541. "[C]ourts must come to recognize that
if employment is denied on the basis of a condition that the employer regards as a handicap,
and if this condition does not impair job performance, then unlawful handicap employment
discrimination has occurred." Id. at 547.

153. See Higgins v. Maine Cent. R.R. Co., 471 A.2d 288, 291 (Me. 1984) (mere discovery
that plaintiff had a history of epileptic seizures did not constitute a sufficient individualized
assessment of the health or safety risk posed by his continued employment). Cf. Kelley v.
Bechtel Power Co., 633 F. Supp. 927, 937 (S.D. Fla. 1986) (employer did not produce any
evidence to support a factual determination that substantially all persons with epilepsy would
be unable to perform the job safely and efficiently).

154. The Advocates and Chevron approach roughly suggests the following steps must be
met for an individual to invoke the relevant employment discrimination statute: (1) Does the
individual have some sort of mental or physical impairment or disability? (2) Does such an
impairment or disability severely limit the individual's (3) ability to perform work-related
functions in general? A negative finding of any one of these three elements could destroy the
individual's chance of qualifying as a protected person under the employment discrimination
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B. Majority Relied on Questionable Statutory Construction

Justice Mauzy, joined by Justice Kilgarlin, faulted the majority
for its flawed statutory construction and specious logic."' He argued
that the statute deserves a "comprehensive and liberal construction"
to avoid defeating the Act's remedial purpose. 5 6 The dissent con-
cluded that the majority's definitional qualification failed to clarify
exactly what constitutes a "serious impairment" for the purposes of
the Act. 57 Noting that no clear category of severe impairments exists,
the dissent asked rhetorically, "Would the individual have to be
completely blind, legally blind or merely blind enough that he is
unable to read the majority's opinion? There is no benchmark to
measure severity."' 58

C. Vagueness By Any Other Name is Still Vagueness

The supreme court's attempt in Chevron to define the term
"handicap" for purposes of the Commission on Human Rights Act
fails to offer any significant insight into who the Act protects against
employment discrimination based on the existence of a handicap. 5 9

Rather, the court has replaced one vague definition with another.
It has been suggested that few claims of employment discrimi-

nation against handicapped individuals are filed compared to the

statute. See generally Comment, supra note 42, at 537 n.15 (showing a flow chart for
employment discrimination claims). Interestingly, the court in Chevron expressly rejected any
adoption of the definitions either contained in, or promulgated in response to, the federal
Rehabilitation Act. 745 S.W.2d at 318. The court determined that the legislature, by failing
to refer to the federal definitions, "obviously chose not to employ the definition in the federal
Rehabilitation Act." Id.

155. 745 S.W.2d at 318-20 (Mauzy, J., dissenting). The dissent favored rules of statutory
construction that provide for liberal interpretation of remedial statutes and that construe the
phrases "including" and "that includes" as words of enlargement rather than as words of
restriction. Id. at 319. The exclusion of drug or alcohol addiction from the list 6f protected
impairments also suggested to the dissenting justices that all other handicaps should be included
within the scope of the statute's coverage. Id.

156. Id. at 319.
157. Id. at 319-20.
158. Id. at 310.
159. See id. The dissent's reliance on rules of statutory construction does seem to produce

a more logical result than the majority's rather haphazard reliance on legislative intent. One
author has suggested that the task of defining who is "handicapped" for the purposes of
employment discrimination statutes will encounter inherent ambiguities reflecting a myriad of
social and cultural policies, and any definition of who is "handicapped" should be flexible
enough to facilitate the achievement of such policies. See Haines, supra note 26, at 565-66.
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actual instances of discrimination. 60 The social stigma attached to
having a handicap, the statutory defenses allowing employers to
require reasonable job qualifications, and the uncertainty over which
handicaps are protected inhibits many individuals from pursuing valid
claims.' 6' By inserting qualifications that the protected handicap be
"severe" and that it affect the individual's ability to perform a
"work-related task," the majority in Chevron has defined "handi-
cap" so that the Act will provide protection only to a narrow class
of individuals. 62 Those individuals with slight disabilities and those
individuals whose disabilities do not restrict their ability to perform
work-related tasks will have to suffer the caprice of unsympathetic
employers blinded by their own prejudiced perceptions of the hand-
icapped. 16

3

The court's opinion offers no indication of when a handicap
will be "severe" enough to invoke the Act's protection, nor does
the court distinguish "work-related tasks" from other tasks.' 64 Un-
doubtedly realizing the difficulty involved with delineating clearly the
bounds of who is handicapped for the purposes of the Act, the
majority acknowledged that the duty of making such a determination
would fall on the fact finder. 165 The Chevron holding simply confuses
that determination by injecting unnecessary factors for the determi-
nation. 1

66

160. Larson, supra note 22, at 755-56.
161. Id.
162. See 745 S.W.2d at 318. While it does not hold so explicitly, the opinion could be

read to limit protection only to those individuals whose impairments make gainful employment
almost impossible. See id. at 317-18 (suggesting that the legislative intent of the current and
prior employment discrimination acts exhibited a concern for protecting those persons with
incapacitating impairments).

163. See School Bd. v. Arline, _U.S. , 107 S. Ct. 1123, 1126-27, 94 L. Ed. 2d
307, 315-16 (1987) (federal Rehabilitation Act definitions of "handicapped individual" reflects
concern over protecting against discrimination rooted not only in simple prejudice but also in
archaic attitudes and laws and insensitivity toward individuals with such handicaps); see also
Comment, supra note 42, at 545 (people perceived as having handicaps are "precisely the
persons who do not belong on the state's unemployment or welfare rolls; their presence there
shamefully wastes both their own productive capacities and the state's economic resources")
(emphasis in original).

164. 745 S.W.2d at 318.
165. Id.
166. Id. The court in Chevron found, as a matter of law, that the plaintiff did not have

an impairment that qualified her as a "handicapped person" entitled to the Act's protection.
Id. Then the court introduced the elements of "What constitutes a severe limitation?" and
"What constitutes a work-related task?" for future speculation, litigation and, undoubtedly,
further modification by the supreme court. See id. at 151-52.
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Strangely enough, the court's decision could result in either an
increase in discrimination claims or, if the dearth of case law prior
to Chevron means anything, a veritable repeal of the Act's protection
for the handicapped. 167 Many employers, unwilling to challenge the
handicapped status of a job applicant before, now confidently may
ignore an individual whose handicap appears slight or unrelated to
his ability to perform work-related duties. 168 Such new-found boldness
could force unnecessary litigation as claimants attempt to prove their
impairments in court.' 69 While some hardy individuals might seek
their remedies in court under the Act, others, facing an even greater
burden than before, simply will suffer the discrimination quietly
rather than endure potential failure in court. 170 Neither result seems
to further the legislature's intent that the Act "secure for persons
within the state freedom from discrimination in certain transactions
concerning employment, and ... protect their interest in personal
dignity.' '7'

D. Toward a More Uniform Definition of "Handicap"

Any attempt to define who has a "handicap" under an employ-
ment discrimination statute will face inherent difficulties of vague-
ness. 7 2 Such statutes reflect intangible social policies designed to
offer remedies for inequitable treatment of those disadvantaged not
only by physical and mental dysfunctions but also by unwittingly
imposed social stigmas.'73 While no definition can cover every imag-
inable handicap, the analysis applied to the federal Rehabilitation

167. See Larson, supra note 4, at 755 (defendants often are hesitant to challenge a plaintiff's
allegation that he suffers from a handicap).

168. Id. Under the Chevron approach, employers may have a better chance of proving
that a plaintiff does not suffer from a handicap that severely limits the individual's ability to
perform work-related functions in general. Cf. Advocates for the Handicapped v. Sears,
Roebuck & Co., 67 Ill. App. 3d 512, 385 N.E.2d 39 (I11. App. Ct. 1978) (job applicant who
received regular dialysis treatments was not "handicapped" for purposes of Illinois' employment
discrimination statute).

169. See Larson, supra note 4, at 755.
170. Id. (handicapped individuals want to avoid pointing out their impairments, which

often carry social stigmas).
171. TEx. REV. Civ. STAT. ANN. art. 5221k, § 1.02(2) (Vernon 1987).
172. See generally, Haines, supra note 26, at 527-32 (suggesting that a disability becomes

inexplicably intertwined in its cultural milieu); see also Comment, supra note 42, at 535 (it is
not always clear that a person is legally handicapped).

173. See Haines, supra note 26, at 527-32.
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Act by a federal district court in E.E. Black, Ltd. v. Marshall'74

constitutes the most comprehensive and practical test yet. 175

The judge in Black, faced with the task of determining whether
the employee's back condition constituted a substantial limitation to
one or more major life activity,'176 decided to focus on the individual
job seeker rather than on the disability itself.' 77 He emphasized that
the real issue is whether the handicap impairs the particular indivi-
dual's ability to obtain employment.' 78 Several factors were enumer-
ated that would assist in the determination.' 79

The analysis first should consider the number and types of jobs
from which the individual is disqualified because of his impairment. 18 0

If the individual's handicap prohibits him from obtaining a variety
of jobs, his impairment has a good chance of qualifying as a protected
handicap.",

The geographical area to which the individual has access also
should be considered.' 2 The fact that a similar job is available to
the individual in another part of the country would not prevent the
individual from invoking the statute's protection.8 3

Finally, the individual's own job expectations and training should
figure into the analysis. 184 Any impairment that excluded an individual
from employment in an entire field would constitute a protected
handicap. 185

174. 497 F. Supp. 1088, 1100 (D. Haw. 1980) (shifting the analysis away from an attempt
to categorize the impairment and toward an ad hoc determination of how the impairment
affects the particular individual's ability to obtain employment).

175. Jasany v. United States Postal Serv., 755 F.2d 1244, 1248 (6th Cir. 1985) (partially
adopting the Black approach); see also Richards, supra note 49, at 5 (describing the Black
decision as the most extensive judicial discussion of the meaning of "handicapped individual").

176. 497 F. Supp. at 1102. The definitions relevant to the federal Rehabilitation Act of
1973, a comprehensive program to ensure autonomy for handicapped individuals, provides
that the term "handicapped individual" means any person who "(i) has a physical or mental
impairment which substantially limits one or more of such person's major life activities, (ii)
has a record of such an impairment, or (iii) is regarded as having such an impairment." 29
U.S.C. 706(7)(B) (1982).

177. 497 F. Supp. at 1100.
178. Id.
179. Id. at 1100-02.
180. Id. at 1100-01.
181. See id. However, an employer may not escape responsibility for discriminatory practices

by imposing some ridiculous job qualification to screen potential employees. Id. at 1100. The
job qualification must be one that all employers offering the same or similar job would
recognize as valid. Id. at 1101.

182. 497 F. Supp. at 1101.
183. Id.
184. Id.
185. Id.
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The distinction between the Black court's emphasis on how the
impairment affects employability and the Chevron court's emphasis
on how the impairment affects the individual's ability to perform
work-related tasks in general is critical. Under the Black analysis, an
individual could invoke the federal statute's protection if enough
employers believed (even erroneously) that the individual had an
impairment and declined to employ him.1 6 The existence of an actual
impairment is irrelevant as long as his perceived impairment substan-
tially affects his ability to obtain a job.8 7

Under the Chevron analysis, the individual must have an im-
pairment that actually affects his ability to perform work-related
tasks in order to maintain an action under the Texas act. 18 8 Theo-
retically, an individual could be denied every job for which he applied
solely on the erroneous assumption that he had an impairment, but
the Act would not protect him after the employer discovered the
truth.'8 9 Such a position could result in the anomalous situation
where the employer, after admitting that the refusal to hire the
individual was based on the perceived impairment, argues that the
individual does not have a handicap and, therefore, is not entitled
to invoke the Act.' 90

It could be argued that the federal act covers a broader category
of individuals and explicitly protects against such mistaken situa-
tions,' 91 whereas the Texas statute, according to the court in Chevron,
seeks to protect only those individuals who suffer from actual im-
pairments. 92 But the attorney general has interpreted the language

185. Id.
186. Id.
187. Id. But cf. Comment, The Rehabilitation Act of 1973, supra note 27, at 676 (arguing

that the test should focus on whether the disability is "actual" or "real").
188. 745 S.W.2d 314, 318 (Tex. 1987).
189. See Andersen v. Exxon Co., 89 N.J. 483, -, 446 A.2d 486, 491 (1982) ("[the

employer] walks a fine line to assert in one breath that the complainant suffers no physical
disability [within the statute's protection] and in the next breath that he cannot drive an oil
truck by reason of physical infirmity"). Cf. Comment, supra note 42, at 545 (noting a North
Carolina court's failure to provide statutory protection to individuals perceived as being
handicapped).

190. See 89 N.J. at -, 446 A.2d at 491 ("Since our forms of pleading permit such
inconsistencies, we need not pursue this dialectic further").

191. See Richards, supra note 49, at 9 ("If the employer regards the person as having an
impairment that substantially limits his major life activities, the person is a "handicapped
individual" even though he does not have an impairment or the impairment does not limit his
major life activities").

192. 745 S.W.2d at 317-18.
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of the Act broadly to provide protection for individuals who are
perceived as having an impairment. 93

While the court's analysis in Black will not remove all of the
vagueness inherent in defining what is a "handicap" for the Texas
Act, it should provide the fact tinder with a more predictable formula
for determining who the Act protects. 94 The emphasis on how the
particular impairment affects the particular individual's ability to
obtain employment prevents employers from summarily discriminat-
ing against individuals under the aegis of some indispensable job
requirement.1 95 While each determination would have to be made ad
hoc, the factors enumerated in Black should at least provide job
applicants, employers and fact finders with a uniform methodology.196

CONCLUSION

The supreme court's holding that an individual's physical or
mental disability must be an impairment that severely limits the
individual's ability to perform work-related tasks in general consti-
tutes a narrow interpretation of the definition of "handicap" con-
tained in the Commission on Human Rights Act. Such a narrow
interpretation, in the vast majority of cases, will render the Act's
protection useless against employment discrimination of handicapped
individuals.

Craig M. Price

193. Op. Tex. Att'y Gen. JM-648 (1987).
194. See Haines, supra note 26, at 565.
195. Id. at 555-56.
196. Id. at 564.
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